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ORDER

Donell Simimons has filed a notice of appeal from the denial of his petition under
28 U.S.C. § 2254 and an application for a certificate of appealability. This court has
reviewed the final order of the district court and the record on appeal. We find no
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Simmons’s
motion for appointment of counsel is DENIED. .
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MEMORANDUM OPINION AND ORDER
LASHONDA A. HUNT, United States District Judge

*1 Petitioner Donell Simmons, a state prisoner convicted
of first-degree murder and aggravated battery with a firearm,
brings this pro se habeas corpus action pursuant to 28 U.S.C.
§ 2254, He argues that his appellate counsel was ineffective
for failing to challenge the circuit court's denial of his motion
to suppress. (Dkt. 1). For the reasons discussed below, the
petition is denied, and the Court declines to issue a certificate
of appealability.

BACKGROUND

The relevant facts are drawn from the state court record
(Dkt. 33) and the. state appellate court opinion (Dkt. 33-1)
and are presumed to be correct. 28 U.S.C. § 2254{e)}1). On
June 4, 2003, Randy “Kato” Rangel, Jr. was shot and killed,

and Harrison Hall and Estaban Claz were injured by gunfire-

in a barber shop. (State Ct. R, Ex. S, Pt. 1B at 76, Dkt.
33-20). In response to an investigative alert indicating that
Petitioner was suspected of killing Rangel, Detective Keith
Allen and ten other members of a tactical gang unit in the
Chicago Police Department (CPD) proceeded to a residence
to arrest Petitioner. People v. Simmons, 2020 TL App (1st)
170650, 9 4. After being taken into custody, Petitioner signed
a handwritten statement confessing to Rangel's shooting.

Id at § 19. He was subsequently charged with first-degree
murder and aggravated battery with a firearm along with three
codefendants: Labar “Bro-Man™ Spann, Martise “Shorty”
Nunnery, and Marcus “Black™ Ware (also known as John
Coleman). Id at ] 2.

A. Trial court proceedings
Petitioner moved to quash his arrest and suppress evidence

obtained as a result of his arrest, contending the police lacked
probable cause to arrest him without a warrant. (State Ct.
R., BEx. S Pt. 1A at 5-7, Dkt. 33-19). During the suppression
hearing, the State presented testimony from Sergeant Charles
Daly, a CPD detective wbrking in “Area 4 violent crime
homicide” who was investigating the June 4 shootings. (State
Ct.R.,Ex. S Pt. 1B at 75-76, Dkt. 33-20). Sgt. Daly testified
as follows in support of probable cause for Petitioner's arrest.

Sgt. Daly learned from CPD officers that a man named
“Rio,” who was facing unrelated charges, was cooperating
with them. (Id. at 76; State Ct. R., Ex. S Pt 1C at 14-15,
Dkt. 33-21). While wearing a wire, Rio had recorded a
conversation with Nunnery, Petitioner's co-defendant, that
seemingly discussed Petitioner and Nunnery's involvement
in Rangel's death. (State Ct. R, Ex. S Pt. 1B at 76-81, Dkt.
33-20). Sgt. Daly listened to that recording, read the transcript
of that recording, and then spoke with Rio a few days later. (/d
at 76-79). During their discussion, Rio confirmed his belief
that Nunnery told him Petitioner shot Rangel. (Id at 79-81);
People v. Simmons, 2020 TL App (1st) 170650, 9 5.

On November 13, 2003, Sgt. Daly contacted Spann,
Petitioner's co-defendant, who had been arrested on unrelated
charges. (State Ct. R., Ex. S Pt 1C at 3-4, Dkt. 33-21). Spann
told Sgt. Daly that he, Petitioner, and Nunnery drove to the
barber shop after Nunnery received a phone call. (Id. at 5).
Spann relayed that Nunnery handed Petitioner a .45 caliber
handgun, Petitioner exited the vehicle, they heard gunshots,
and Spann fled the area. (Id.). Spann said Petitioner later told
him that Petitioner had killed Rangel. (Jd).

) Nunnery, Petiﬁéhef's éé-defé-ild'éhf;“vifa{s arrested on

November 14, 2003, and provided a videotaped statement
about- Rangel's death to a CPD detective and an assistant

. state's attorney. (/d. at 7-8). According to Nunnery, he, Spann,

and Petitioner went to the barber shop after Nunnery received
a call from Ware stating that Rangel was inside the barber
shop. (/d. at 8). Nunnery handed Petitioner his .45 caliber
handgun, Petitioner entered the barber shop, and Nunnery
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heard gunshots. (/d.). Nunnery said Petitioner later told him
that Petitioner had killed Rangel. (Jd. at 9).

Ware, Petitioner's remaining co-defendant, was also arrested
on November 14, 2003, and provided a videotaped statement
regarding the shooting. (/d. at 10). Ware stated that he called
Nunnery to inform him of Rangel's location, and Nunnery
later told Ware that “they” killed Rangel. (/d. at 11).

Finally, Sgt. Dafy testified that Darren McCline was arrested
on November 19, 2003, and provided a handwritten statement
about Rangel's death. (Jd. at 11-12). McCline said Petitioner
told him that Petitioner killed Rangel because Petitioner was
hired to do so. (Id at 12). ’

Detective Allen, one of the members of the tactical gang
unit who arrested Petitioner on November 22, also testified
at the suppression hearing. (State Ct. R., Ex. S, Pt. 1B at
67-73, Dkt. 33-20). Detective Allen confirmed that he and the
arresting officers, who were in plain clothes and unmarked
vehicles, acted pursuant to an investigative alert, did not have
a search or arrest warrant for Petitioner, and saw Petitioner
in handcuffs, not violating any laws, when they entered the
residence. (Id. at 69-71). Furthermore, that investigative alert
listed Detective Willliam Ruck in Area 4 as the contact
person. (State Ct. R., Ex. S Pt. 4 at 126, Dkt. 33-24).

The circuit court denied Petitioner's motion to suppress,
finding “more than sufficient, almost overwhelming probable
cause” to arrest Petitioner. (State Ct. R., Ex. S Pt 2 at 10-11,
Dkt. 33-22). Petitioner's confession was thus admitted at trial.
After a severed bench trial, Petitioner was convicted of first-
.degree murder and aggravated battery with a firearm and
sentenced to 47 years and 6 years, respectively, to be served
consecutively. People v. Simmons, 2020 IL App (1st) 170650,
€2.19,21. :

B. Direct appeal

Petitioner appealed, arguing that his jury waiver was invalid,
but the appellate court affirmed. Id at 9§ 22. Petitioner then
filed a peﬁtion for leave to appeal, which was denied by”the
Hlinois Supreme Court. (State Ct. R, Ex. J, I, Dkts. 33-10,
33-9). Subsequently, the United States Supreme Court denied
his petition for a writ of certiorari. (State Ct. R., Ex. U, Dkt.
33-27).

C. Post-conviction proceedings

Petitioner filed a petition for relief from judgment pursuant
to section 2-1401 of the Code of Civil Procedure, which the
circuit court dismissed, and he appealed. People v. Simmons,
2020 IL App (1st) 170650, § 23. Petitioner filed a motion to
reconsider the denial of his section 2-1401 petition, which
was denied and he subsequently appealed. Id. Both appeals
were dismissed by the appellate court. Id, Petitioner then filed
a postconviction petition in the circuit court, which the state
moved to dismiss pursuant to the Post-Conviction Ilearing
Act. Id at § 1. The circuit court granted the State's motion,
finding, among other things, that Petitioner's ineffective
assistance claim regarding probéble cause was meritless. Id
at §31.

Petitioner appealed, arguing that “he made a substantial
showing that he is actually innocent of the crimes for
which he was convicted, his trial counsel was ineffective
for failing to investigate and present an eyewitness, and his
appellate counsel was ineffective for failing to argue that the
circuit court erred in denying his motion to suppress.” Id
The appellate court affirmed in part and reversed in part,
remanding for an evidentiary hearing only on the claim that
counsel was ineffective in failing to investigate and present
an eyewitness. Id. at § 65. The appellate court affirmed the
circuit court on probable cause for the arrest. Id at § 57-65.
Petitioner filed a petition for leave to appeal, which the lllinois
Supreme Court denied. (State Ct. R., Ex. O, Dkt. 33-15).

D. Federal Habeas Corpus Proceedings
*3 Petitioner filed the instant petition on June 7, 2021

(Dkt. 1), which was originally dismissed without prejudice to
reinstating the case within the statute of limitations and after
exhausting post-conviction remedies in state court (Dkt. 12).
The petition was reinstated on August 15, 2022 (Dkt. 18), at
which time Petitioner was given an opportunity to assert all
claims he intended to bring. Petitioner stood on his original
claim of ineffective assistance of counsel for failing to appeal
the denied suppression motion (Dkt. 23). This matter is fully
briefed and ripe for ruling.

LEGAL STANDARD

When a state court has adjudicated a claim on the merits
in state court, a federal court may not grant habeas relief
unless the state court's decision “was contrary to, or involved

. an unreasonable application of, clearly established Federal

law, as determined by the Supreme Court of the United

v
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States™ or was “based on an unreasonable determination of
the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d). “Unreasonablie application
of clearly established law occurs if a state court identifies the

correct legal rule, yet applies it in an objectively unreasonable

manner,” which “requires that the state court do more than
just get it wrong.” Hicks v Hepp, 871 F.3d 513, 524 (7th
Cir. 2017). On the contrary, to demonstrate an unreasonable
application of clearly established law, a petitioner “must show
that the state court's ruling on the claim being presented
in federal court was so lacking in justification that there
was an error well understood and comprehended in existing
law beyond any possibility for fairminded disagreement.”
Harrington v. Richter, 56211.8. 86, 103 (2011).

Section 2254(d) is “designed to confirm that state courts are .

the principal forum for asserting constitutional challenges
to state convictions.” Jd As a result, state court decisions
adjudicating the merits of a petitioner's claim are afforded
deference, establishing a high burden for a petitioner to
overcome before any relief may be granted. Hicks, 871 F.3d
at 524. See also Harper v. Brown, 865 F.3d 857, 860 (7th Cir.
2017) (describing the § 2254(d) standard as “demanding™).

The Constitution guarantees criminal defendants a right fo
effective assistance of counsel. Strickland v Washington,
466 U.S. 668, 686 (1984). Counsel is ineffective when
(1) the representation falls below an cbjective standard of
reasonableness, (the performance prong) and (2) prejudice
‘results from that representation (the prejudice prong). Id at
688. 692. The Strickland standard applies to both trial and
appellate counsel alike. Aakiel v. Butler, 782 F.3d 882, 8§97
(7th Cir. 2015). Because both prongs must be met, either may
be analyzed first. Strickland, 466 U.S. at 697. -

A petitioner who alleges ineffective assistance of counsel
faces an even more stringent standard as “{tthe Supreme
Court has instructed that under these circumstances, [the
reviewing court] must employ a ‘doubly deferential’ standard,
one which ‘gives both the state court and the defense attorney
the benefit of the doubt.” * Hicks, 871 F.3d at 526 (quoting
Burt v Titlow, 571 U.S. 12, 15 (2013) (quoting Cullen v.
Pinholsier, 563 U.S. 170, 190 (2011))). See also Harrington,
562 U.S. at 105 (citations omitted) (“Establishing that a state

court's application of Strickland was unreasonable under § '

2254(d) is all the more difficult. The standards created by
Strickland and § 2254(d) are both ‘highly deferential,” ...
and when the two apply in tandem, review is ‘doubly so.’
). Of note is that this Court, in adjudicating a petition

for a writ of habeas corpus, is not to review whether a
petitioner's appellate counsel was effective, but whether the
state appellate court was reasonable in its application of the
federal law. See id. at 101 (“The pivotal question is whether
the state court's application of the Strickland standard was
unreasonable. This is different from asking whether defense
counsel's performance fell below Strickland’s standard.”).

DISCUSSION

*4 Petitioner pursues only one claim for federal habeas
relief—ineffective assistance of appellate counsel for not
challenging the circuit court's denial of his suppression
motion. Since the state appellate court adjudicated Petitioner's
claim on the merits, that decision is reviewable by this Court
pursuant to § 2254(d). Upon careful consideration of the
arguments presented and the state court record, the Court
finds that the state appellate court reasonably applied clearly
established federal law and thus the petition must be denied.

1. Prejudice Prong
Prejudice requires a showing “that there is a reasonable

probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different.”
Strickland, 466 U.S. at 694. “A reasonable probability is
a probability sufficient to undermine confidence in the
outcome.” Id. “Where defense counsel's failure to litigate
a Fourth Amendment claim competently is the prihcipal '
allegation of ineffectiveness, the defendant must also prove
that his Fourth Amendment claim is meritorious and that
there is a reasonable probability that the verdict would have
been different absent the excludable evidence in order to
demonstrate actual prejudice.” Kinmielman v. Morrison, 477
U.S. 365, 375 (1986). Thus, the Court begins by determining
whether the state appellate court reasonably determined
that Petitioner's Fourth Amendment claim lacked merit. If
so, Petitioner could not have been prejudiced by appellate
counsel's failure to raise the argument on direct appeal.

A. Probable Cause

Petitioner . contends the police lacked probable cause to
effectuate his arrest. The Fourth Amendment guarantees
the right of the people to be secure in their persons
against unreasonable searches and seizures and provides that
probable cause is required for a warrant. “Probable cause
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involves a practical, common sense determination about
whether, given all the circumstances present, it is reésonably
probable that a person has committed or is committing an
offense.” United States v. Valencia, 913 F.2d 378, 382 (7th
Cir. 1990).

Respondent's answer points out that Petitioner does not
appear to argue that there was no probable cause for Sgt.
Daly to arrest him. (Resp. Answer at 14, Dkt. 23). Petitioner,
however, reiterates in his reply brief that at the suppressioﬁ
hearing there was no testimony from whoever issued the
investigative alert and, specifically, no testimony from Sgt.
Daly that he explicitly told any other officer what he knew
about the investigation or that he and Detective Ruck worked
together. (Pet. Reply at 2-4, Dkt. 37). Petitioner's argument
essentially goes to the application of the collective knowledge
doctrine, which is discussed further below. But for the sake
of completeness, the Court notes that Sgt. Daly himself had
probable cause to arrest Petitioner. The state appellate court
agreed with the circuit court's probable cause finding. People
w. Simmons, 2020 TL. App (Ist) 170650, § 57. That conclusion
is reasonable and wholly supported by Sgt. Daly's testimony
at the suppression hearing that during his investigation,
he received information from multiple sources implicating
Petitioner in Rangel's shooting. As such, Sgt. Daly possessed
sufficient information to justify arresting Petitioner.

B. Collective Knowledge Doctrine

The Court must now determine whether it was reasonable-

to impute the knowledge establishing probable cause from
Sgt. Daly to the arresting officers. The collective knowledge
doctrine instructs that it was.

*5 “The collective knowledge doctrine permits an officer
to ... arrest a suspect at the direction of another officer or
police agency, even if the officer himself does not have
firsthand knowledge of facts that amount to the necessary
level of suspicion to permit the given action. [ ] There is
no Fourth Amendment violation if the knowledge of the
officer directing the ... arrest—or the collective knowledge
of the agency for which he works—is sufficient to constitute
probable cause.” United States v. Williams, 627 F.3d 247,252
{7th Cir. 2010). See also United States v. Nafzger, 974 £.2d
906, 911 (7th Cir. 1992) (“The Fourth Amendment rights of
the defendant are adequately protected by the requirement
that the officers issuing the order or request have an adequate
basis for doing so, such that if they were present at the

scene, they could justifiably stop or arrest the suspect.”).
Three requirements must be met for the collective knowledge
doctrine to apply: “(1) the officer taking the action must act in
objective reliance on the information received, (2) the officer
providing the information—or the agency for which he works
—must have facts supporting the level of suspicion required,
and (3) the stop must be no more intrusive than would have
been permissible for the officer requesting it.” Williams, 627
F.3d at 252-53. At its core, the collective knowledge doctrine
embodies the reality that a police department involves a team

of officers who work together.

The Court finds that the state appellate court reasonably
determined that Detective Allen and the other arresting
officers possessed probable cause to arrest Petitioner under
the collective knowledge doctrine. Sgt.-Daly was assigned to
“Area 4's violent crime homicide” and to investigate the June
4 shootings. True, the record is silent as to who actually issued
the investigative alert or why “WILLIAM RUCK UNIT 640
DET DIV AREA 4” is listed as the contact person. (State Ct.
R., Ex. S Pt. 4 at 126, Dkt. 33-24). Petitioner contends that
Detective Ruck did not expressly testify to working with Sgt.
Daly or issuing the investigative alert. (Pet. Reply at 2-3).
But Petitioner attached Detective Ruck's testimony indicating
that he was assigned to Area 4 Homicide Gang section and -
was investigating Rangel's murder. (/d. at 18-19). Given that

Jboth Sgt. Daly and Detective Ruck worked in the same

police department (Area 4) and on the same investigation,
knowledge is presumed to be imputed between them. See
Nafzger, 974 F.2d at 915.

Petitioner takes issues with the appellate court's finding
that “given the sheer amount of information uncovered by
Daly as part of his investigation, we believe that it was not
unreasonable for the circuit court to infer that Daly was

‘responsible for the investigative alert.” (Pet. Mem. of Law

at 33-35, Dkt. 17; People v. Simmons, 2020 IL App (1st)
170650, % 61). However, such an inference merely embraces
the doctrine of collective knowledge as discussed herein.
In other words, it does not matter whether, despite being
listed as the contact person, Detective Ruck also issued the
investigative alert. What controls is the collective knowledge
of the police agency, of which Sgt. Daly, who possessed
the knowledge sufficient to establish probable cause, was a
part. See, e.g., United States v. Randall, 947 F.2d 1314, 1319
(7th Cir. 1991) (finding probable cause existed to support an
arrest when “the police department possessed a great deal
of collective knowledge about [defendant's} involvement in
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the crimes ultimately charged at the time they effected his
_arrest.”).

Finally, it is irrelevant that neither Sgt. Daly nor Detective
"Ruck effectuated the arrest. The same way that the knowledge
establishing probable cause was imputed from Sgt. Daly to
Detective Ruck, it is imputed from Sgt. Daly to the officers
who arrested Petitioner pursuant to the investigative alert.
At the time of Petitioner's arrest, Detective Allen and the
other arresting officers were assigned to the CPD gang tactical
team. They objectively relied upon the investigative alert, as
the law permits. See }alencia, 913 F.2d at 383 (“The police
who actually make the arrest need not personally know all
the facts that constitute probable cause if they reasonably are
acting at the direction.of another officer or police agency. In
that case, the arrest is proper so long as the knowledge of
the officer directing the arrest, or the collective knowledge of
the agency he works for, is sufficient to constitute probable
cause.”); Nafzger, 974 F.2d at 913 (“The law enforcement
officer making the arrest or stop acts within the law so long as
an objective interpretation of the flyer or bulletin would lead
‘him or her to believe that the stop or arrest was permissible.”).

*6 DBecause Petitioner's Fourth Amendment claim was
meritless, he cannot establish prejudice arising from appellate
counsel's failure to contest the circuit court ru'ling' on his
motion to suppress.

IL. Performance Prong
Because Petitioner cannot demonstrate prejudice, his
petition fails and the Court need not consider whether
counsel's performance fell below an objective standard of
reasonableness. Nevertheless, the Court quickly discusses
it for purposes of completion. While there are no specific
guidelines in determining whether counsel's performance
fell below an objective standard of reasonableness, the
Court considers whether counsel's assistance was “reasonable
considering all the circumstances,” including prevailing
professional norms. Strickland, 466 U.S. at 688. Review
of counsel's performance must be “highly deferential;”

“the court should récégnize that counsel is sfronély
presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable
professional judgment.” d at 689-90. “A fair assessment of
attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct
the circumstances of counsel's challenged conduct, and
to evaluate the conduct from counsel's perspective at the
time. Because of the difficulties inherent in making the

evaluation, a court must indulge a strong presumption that
counsel's conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome
the presumption that, under the circumstances, the challenged
action ‘might be considered sound trial strategy.’ ” Id. at 689
(citation omitted).

Counsel is not required to raise arguments it knows are
groundless. “Failure to raise a losing argument, whether at

trial or on appeal, does not constitute ineffective assistance

of counsel.” Stone v Farley, 86 F.3d 712, 717 (7th Cir.
1996) (finding failure of appellate counsel to pursue issue of
whether probable cause supported arrest did not constitute
ineffective assistance of counsel). Because Petitioner's Fourth
Amendment argument was a losing one, his Strickland claim
fails. ’

CERTIFICATE OF APPEALABILITY
AND NOTICE OF APPEAL RIGHTS

A court may issue a certificate of appealability “only if the
applicant has made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c¥2). An applicant
makes such a “substantial showing” by demonstrating that
“reasonable jurists could debate whether (or, for that matter,
agree that) the petition should have been resolved in a
different manner” or that, because of the adequacy of the
issues presented, the petitioner deserves encouragement to
appeal. Slack v McDaniel, 529 U.S. 473, 483-84 (2000)
(citations and quotations omitted). Because Petitioner cannot
make such a substantial showing, the Court declines to issue
a certificate of appealability.

Petitioner is advised that this is a final decision ending his
case in this Court. If Petitioner wishes to appeal, he must
file a notice of appeal with this Court within thirty days of
the entry of judgment. See Fed. R. App. P. 4(a)(1). Petitioner
need not bring a motion to reconsider this Court's ruling to
preserve his appellate rights. However, if Petitioner wishes
the Court to reconsider its judgment, he may file a motion .
under Federal Rule of Civil Procedure 5%(e) or 60(b). Any
Rule 59(e) motion must be filed within 28 days of the entry
of this judgment. See Fed. R. Civ. P. 5%(e). The time to file a
motion pursuant to Rule 59(¢) cannot be extended. See Fed.
R. Civ. P. 6(b}2). A timely Rule 59(e) motion suspends the
deadline for filing an appeal until the Rule 59(¢) motion is
ruled upon. See Fed. R. App. P. 4(a}(4)(A)iv). Any Rule
60(b) motion must be filed within a reasonable time and, if
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seeking relief under Rule 60(b}(1), (2), or (3), must be filed no
more than one year after entry of the judgment or order. See
Fed. R. Civ. P. 60(c)(1). The time to file a Rule 60(b) motion
cannot be extended. See Fed. R. Civ. P. 6(b)(2). A Rule 60(b)
motion suspends the deadline for filing an appeal until the
Rule 60(b) motion is ruled upon only if the motion is filed
within 28 days of the entry of judgment. See Fed. R. App. P.
Ha)((A)vi).

CONCLUSION

*7 For all the foregoing reasons, Petitioner's habeas corpus
petition [1] is denied on the merits, and the Court declines
to issue a certificate of appealability. The Clerk is directed
to update the docket to reflect that the Respondent is Ryan
Woods, Warden, Sheridan Correctional Center and alter the
case caption to Simmons v. Woods. Judgment is entered
in favor of Respondent and against Petitioner. All pending
motions and deadlines are terminated as moot. Civil case
terminated. l

All Citations

Not Reported in Fed. Supp., 2024 WL 3984274

Footnotes

Petitioner is incarcerated at Sheridan Correctional Center, where the current warden is Ryan Woods. The
Clerk is directed, forthwith, to substitute Ryan Woods for David Gomez as the Respondent in this case

pursuant to Fed. R. Civ. P. 25(d).

End of Document

© 2026 Thomson Reuters. No claim to original U.S. Government Warks.

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works.




APPENDIX C

STATE of Illinois Supreme Court




People v. Simmons, 169 N.E.3d 332 (Table) (2021)

446 lll.Dec. 67

169 N.E.3d 332 (Table)
(This disposition of a Petition for Leave to Appeal
is referenced in the North Eastern Reporter.)
Supreme Court of Hlinois.

PEOPLE State of Illinois, respondent,
v.
Donell SIMMONS, petitioner.

No. 126377

|
May 26, 2021

Leave to appeal, Appellate Court, First District. 1-17-0650
Opinion

Petition for Leave to Appeal Denied.

All Citations

169 N.E.3d 332 (Table), 446 Ill.Dec. 67

. End of Document
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'INTHE
APPELLATE COURT OF ILLINOIS

FIRST DISTRICT

Appeal from the
Circuit Court of
Cook County.

THE PEOPLE OF THE STATE OF ILLINOIS,
Plaintiff-Appellee,

V.

No.03 CR27277 .
DONELL SIMMONS, Honorable
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Tudge, presiding.

)

)
)
)
)
)
)
)

)

Defendant-Appellant.

PRESIDING JUSTICE HOFFMAN delivered the judgment of the court, with opinion.
Justices Rochford and Delort concurred in the judgment and opinion.

OPINION

1[1 | The defendan't,‘ Donell Simmons, appeais from an order of the circuit court of Cook
County, gfanting the State’s--motion to dismiss his postconviction petition pursuant to the Post-
~Conviction'He'aringvAct (Act) (725 ILCS 5/ 122-17 et seq. (West 2012)) at the second stage of
proéeedings._ On éppéal, the defendant argues that he made a substantial_ showing tha;t: he is

actually innocent of the crimes for which he was convicted; his trial counsel was ineffective for




‘No. 1-17-0650

failing to investigate and present an eyewitness; and his appellate counsel was ineffective for
failing to argue that the circuit court erred in denying his motion to suppress. For the following
reasons, we reverse and remand for a third-stage evidentiary hearing on the defendant’s claim

that his trial counsel was ineffective for failing to investigate and present an eyewitness. .

92 The defendant was charged, along with codefendants Labar “Bro-Man” Spann, Martise

“Shorty” Nunnery, and Marcus “Black” Ware, a.k.a.' John Coleman, with, inter alia, multiple
counts of ﬁrst—degree"murder and aggravated battery withja ﬁréarm. The charges agéinst the
defendaqt stemmed from the June 4, 2003 shooting that resulted in the death of Réndy “Kato”
Rangel, Jr. Aand. the injury of Harrison Hall. Following a severed bench trial on June 2, 2008, the
.defendant was cohvicted' of first-degree murder and aggravated battery with a firearm and
sentenced to consecutive terms of 47 years’ _irﬁpArisonmentA for the murder and 6 years’
irﬁﬁri éonment for the aggfavated battery.

13 The following facts relévant to the‘ dispositiop of this éppgal were- derive_d.frcim the
record.

Y4 Prior to his trial, the defendant filed a motion to quash his arrest and suppress e\‘fidgnce,

. alleging that police did not have probable caﬁse to ar.rest him wi@out a warrant. At the hearing,
the defendant presented the testimony of Detective Keith Allen. According to Detective Allen, _
on Novembef 22,2003, he ';7vent to 4223 W. Wilcox Street with ten members of a gang tacﬁcal

. team. The officers ‘went to the building ‘because they had an investigative alert stating that the
dc;fendapt was suspected of killing. Raﬁgei. Detective Aﬂen was positioned at the rear entrance to -

the building and, after other officers entered, they opened the rear door for him. Inside, he saw
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the defendant in handcuffs. Detective Allen acknovxdedged that he did not have a search or arrest

warrant for the defendant.

95 The State presented Sergeant.Charles Daly, who fcesﬁﬁed that, at the time, he was a

detective assigned to investigate the June 4, 2003 shooting. As part of his investigation, Sergeant
Daly learned that an-individual .named “R.i.o” wore a body vs;ire to record conversations with
Nunnery. Sergeant Daly etated that Rio was “fighting a federal drug case and decided to-
eooperate with investigative officers from organized crime.” Sergeant Daly reviewed a transcript
of the recorded conversation between Rio and lenery,.testifying ‘ehat the ’dvo largely used slang
terms and expressions. According to Sergeant Daly, he subsequently snoke to Rio, who told him
that it was his belief that the conversation referred to Nunnery’s involveément in Rangel’s‘._
shooting. Rio also told him that he believed that Nunnery was telling him that “Squeaky” shot
Rangel and that “Bro-Man” was also invelved. | |
' ﬁ[}6 Qn November 13, 2003, Se;geant Daly met with Spann following his arrest on unrelated
charges. According to Sergeant Daly, Spann told him the féllowing‘: he was with the defendant
and Nunnery on the day of the shooting; Nunnery received a phone call and they d'rove.to
Sacramento and Roosevelt, where Nunnery handed the defendant a 45 caliber nandgun; the
defendant Aexi‘ted the Vehicle, and shortly thereafter,. he heard gunshots and left the area; he
" subsequently spoke with the defendant, who told him that he killed Rangel. Spann also told .

Sergeant Daly that Squeaky was the defendant s nickname.

ﬂ7 Nunnery was arrested the followmg day and prov1ded a v1deotaped statement. Sergeant
Daly testified that he viewed the. recordmg and he described the contents to the court. Nunnery

stated that he recelved a phone call from Ware informing him that Rangel was at a barber shop
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near the intersection of Sabramento and Roosevelt. He drove to that location with Spann and the
‘aefendant. He handed the defendant a handgun, who then exited the car and enter'ed the barber
shop. A short time later, he heard gunshots. He subsequently spoke with the defendant, who told
him that he shot and killed Rangell. The parties stipulated that Nunnery initially denied any
involvement in the shooting. | o |

q 8 Ware,.who goes by the nickname “Black,” was arrested on November 14, 2003, and gave
a videotaped statement. Sergeant Daly testified as to the contents of that statement. Ware stated
that Nunnery asked him to call if he saw Rangel at the barber shop on Sacramentp and -

Roosevelt. He believed that Nunnery intended to rob Rangel and that he would be paid §1 500 for

making the phone call. On June 4, 2003, he saw Rangel at the barber shop and called Nunnery.

Subsequently, he learned from Nunnery that “they” had successfully killed Rangel.

99 S'ergéan’g Daly also obtai‘ned'infdrmatic')n from Darrén.MCCIin‘e, who was arrested énd
xﬁade a statement to Detective O;Donovan and an assistant state’s attorney, which was reduced
to writing on November 19, 2003. According to McCline’s statement, the defendant told him that

he had shot and killed Rangel and that he was enticed to do so by Nunnery and Spann.

{10 Defense counsel argued that the State did not establish that it had probable cause to arrest-
the defendant because Rio’s recorded conversation with Nunnery did not explicitly reference
either a shooting or Rangel and the information lihking the defendant to the shooting was

.unreliable as it all came from individﬁéls who were under arrest. The circuit court denied the

defendant’s motion, finding “that there was more than sufficient, almost overwhelmirig probable
cause as to each defendant *** to make their arrest and any evidence derived there from should

not be suppressed.”
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11 At the defendé.nt’s éevered bench trial, Hall testified that, on June 4, 2003, he was in a
trailer on the corner of Sacramento and Roosevelt where he worked as a barber. He was cu-tting‘
Rangel’s hair when a rﬁan, Whom he identified in court as the defendant, entered the trailer and |
fired several shots at Rangel. Hall was standing about two feet-away from the defendant when he
opened fire and could see his face ﬁnder bright florescent lights. HaH ran past the defendant, -
exiting the trailer. He went to the hospital where,.he learned that he was shot in the foot.

| 712 ' Hall acknowledged that he initially told the police that he did not get a good look at the
shooter’s face. Hé testified that he lied about seeing the shooter because he did not want to be
involved in the situation. On November 22, 2003, hé was asked to view a lineup at the police
station. After. viewing fhe lineup, he identified -thé defendant as the shooter. On cross-
exam‘ination, Hall testified that the police told hir_ﬁ prior to viewing the lineup that the shooter
nﬁigh’g be in the lineup. Defense counsel tilen ésked Hall if, when he- was viewing the lineﬁp, he
“expected that maybe somebody iri.the're was the persori who shot iﬁ the tfailer at you?” He
responded: “Right.” |

913 Lavellé Green testified that, on the day in ques‘ltioh, he was 15 years old and he and his
friénd, Maurice Williams, were sitting outside the Barber shop ﬁailer waiting to gctAa hair.cﬁt

_ when a man weht into fhe trailer. He heard gunshots and ran. .Gr.een. testified at trial that he could
not identify the indiAvidual he saw enter the trailer that day. He acknowledged that, on November
22,2003, he viewed a lineup and identified the defendant as the man‘ h¢ saw erntver fche trailéf"ﬂ}a‘t“ :
day. He stated that he identified the defendant after the police told him to “pick the person who

looked like [the shooter].” The State impeached Green with a written statement that he provided

to the police. He acknowledged that he signed the statement, but he stated that he could not

/
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remember the particulars of the statement. He stated that he signed the statement so “they could

let [him] go.” In the written statement, Green identified the defendant as the shooter.

f14  The parties also stipulated that, if called to testify, Chicago Police Sergeant Jose Lopez
would state under oath that he was present ‘when Green identiﬁed,the,defendant as the individual

who shot Rangel.

915 Ware testified that his given name is John Coleman and that “Ware” is his “alias for tﬁe,
police.” He acknowledged that he has prior Acon"victions for unlawful use of a wea.lpon,
obstruction of justice, and traffic offenses. He testified that he was é‘named codefendant in this
case and, pursuant to an agreement with the State, pled guilty to conspiracy to commit first-
degree murder in exphange for an agreed sentence of 12 years and the truth of his testimony at
trial. He explained that? pursuén£ to the agreement, he must testify truthfullry or else be charged
with first-degree murder and perjury. He sfatéd that, as of the-dat'e of the trial, he was fxoused in -

the witness protection quarters of the county jail.

16 Ware testified that, in April 2003, Nunnery called and asked if he could call him if he

séw Rangel. He believed that the plan was to kidnap Rangel, a high-ranking member of the Latin
Kings, whom he had known for several years. Later in that month, he drove; witﬁ Nunnery and
the defendant looking for Rangel, but they were unsucpessful.'Avfewf days later, Nunnery told
him that th¢ plan was to kﬂl, not kidnép, Rahgel, and that there was é “ransom” of $19d,000 and
15 kilograms of cocaine. Nunnery offered to pay him $2000 in exchange _fof providing Rangel’s
location.‘ On June 4, 2003, he called Nunnery and told him that Rangel was in Hall’s barber shop
oon Sacramento and Roosevelt. After the call, he waited in Douglas Park across the street from

the trailer. Shortly thereafter, he heard gunshots coming from the trailer and could see people
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running out of the trailer, including the defendant. He saw the defendant run down Sacramento

towards Roosevelt and then into an alley. Ware did not see anything in the defendant’s hand.

917 On cross-examination, Ware testified that he gave a videotaped statement to the police

after his arrest on November 14, 2003. He acknowledged that, in the stétem_ent,'he séid he did
not know Nunnery intended to kill Rangel. He eﬂso acknowlgdgéd that his testimony included
several detailsA he did not provide to the police, such as looking for Rangel with Nﬁnner? and the
defendant, that Nunnery was going to receive $190,600 and 15 kilograms of cocaine for the
murder, that he was at Douglas Park when Rangel waé shot, and. that he saw’the defendant exit -
the trailer. Instead, he‘tqld the poliée‘ and ASA that he was a few b104cks aWay when he heard the
gu’néhots and that it was a fev;/ days later.that he found out that. “Squeaky” shot Rangel. He
acknowlxecliged that he did not provide these details @til aftér he entered plea negotiations ar.xd
the plea deal was finalized. On redirect-examinatioﬁ, Ware stateci .thét ;he did not tell the policé
and ASA “everything” at the time of his arrest because he did not Want td “involve’f himself in
the case. .

| 918 Chicago Police betectiv’e Pgtrick O’Donovan testified that he interviewed the defendant
on November 22, 2003, following his arrest. He advised the defendant of his Miranda warnings
and the defendant agreed ;co speak with him. During the course of the interview, the ciefendant
admitted that he was the shooter and detailed how Nunnery and Spann approached him and
promised him monéy to ~shoot Rangel. .Deteciztvivve O.’Donov.an. .tegtniﬁe.d 7 thgt the dvef‘en’qe_mt;
prévided him with the following version of eveﬁts. On the date of the shooting, Spann énd
Nunnery picked h1m up and told him that they knew Rangel’s location. They drove by a carwash-

and observed Rangel’s truck there. They stopped one block west of Sacramento and Spann
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handed him a firearm. The defendant walked into a trailer that was operéting. as a barber shop,
saw Rangel in the barber’s chair, and fired at him before fleeing. The defendant told Detective
O’Donovan that the motive.for killing Rangel] was retribution for stealing‘a signiﬁcamf quantity
‘ of drugé.

§19 ASA Andreana Turano testified that, in the early morning hours of November 22, 2003,
she spoke with the defendant in an interview room. After advising him of iliS Mirdnq’d warnings,
he agreed to have a conversation. He indicated that he had begn treat'ed.ﬁne and did not have any
complaints. He agreed to make a haﬁdwritten statement, whic;,h was published at trial. According'.
to the defendant’s handwritten statement, he goes by the nickname “Squeaky.” Ip May 2003,
Spann, Whom he knew as “Bro-Map,” aﬁproached him about shooting someone and introduced
* him to Nunnery. He learned that the target was Rangel and that Spann would pay him $30,000
~ for killing him. At some point, he rode in a cvér with Ware, who'rn he knew as “Black,” _S‘pann,'
and :another person he ;iid not know, when Spann got a phone call from Nunnery. They drove to
a 'location‘ where Spann pointed out that the man shaking hands .with Nunnery wés Rangel, the.
intended target. On June 4, 2003, he got into a van with Spém1 and Nunnery and drove to a trailer
that opergted as barbe.r shop. ’fhey parked about one block -away, where Spann gave hlm a
firearm. He exited the car, entered the trailer, and shot Rangel as fle was gettin‘gvhis haircut. He

then ran back to the van and gave the gun to Spann. The defendant stated that he was enticed into

- the shooting by Nunnery and Spann but was never paid the money he was promised.

920  The court found the ‘defendant guilty of first-degree murder. In announcing its verdict, the

.court stated that it believed Ware’s festimony and that the defendant’s confession was




No. 1-17-0650

“convincing and compelling,” and that his ihsistenbe thét he was enticed by Nunnery and Spann
. “ha\(e a definite ring of truth going to the reliability and trustworthiness of [his] confession.”

921  The court denied the defendant’s motion for a new trial, sfating that “I believe that the
evidence in this case was overwheiming, n;)t. at all close and tﬁat any possible error in this bench
trial would be harmless beyond a reasonabie doubt *** »! Followihg a sentencing hearing, the
court sentenced the defendant to consecutive terms of 47 years’ imprisonment for first-degree
murder and six years’ imprisonment for aggravated battery With a firearm.

1[22 On direct appeal, we affirmed the defeﬁd.ant’s convictions and sentences over his
contention that his | jury waiver was invalid. People v. Simmons, No. 1-08-2532 (2010)
(unpublished order under Illinois Supreme Court Rule 23). |

923 Cn December 1, 2008, the defendant ﬁled a petition for relie_f from judgrﬁent pursuant to. |
section 2-1401 of the Code of Civil Procedgre (Code) (735 ILCS 5/2-1401 (West 2008)), arguing
that the prosecution fabricated the indictment and that the homicide statufe violatea both the ex

post facto doctrine and the single subject rule. On February 18, 2009, the circuit court dismissed

the defendant’s section 2-1401 petition and the defendant filed an appeal (No. 1-09-0742). The

» defendant filed a motion to reconsider the circuit court’s denial of his section 2-1401 petition,
which the court denied, and the defendant appealed (No. 1-09-1652). We granted the defendant’s
motions to dismiss both appeals on December 14, 2009, and January 27, 201 0’. respectively.

ﬁl 24 On September 20, 2011, the defendant filed 2 ,,c_ofn_b_ined pro se postconviction petition for
relief under the Act and under section 2-1401 of the Code. In his petiﬁ“on, the defend.ant argued;

inter alia, that his trial counsel was ineffective for failing to investigate and call Green’s brother,

' We could not find a copy of the defendant’s motion for a new trial in the record, nor did the parties cite to
a copy in their briefs on appeal. '

-9-
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Shardell Green, as a witness. According to the defendant, Shardell was a witness to the shooting,
gave a statement to the police, and was willing to testify that someone other than the defendant

committed the offense.

925 In support of his claim, the defendant attached two affidavits from Shardell to his

postconviction petition. In the first affidavit, which was sigped by Shardell and notarized on July
'3Q, 2009, he averred that, in September 2007, a lawyer he identiﬁed as “Mr. Fulton” came to
visit him in jail and asked if he witnessed the june 4, 2003 shooting. Shardell told him that, after
hearing gunshots comigg from inside the barber shop, he saw “a skinny medium complexion
man about [529”] run out of the barber shop.” Shardell stated that 'the man “was still shooting”
when he exited the sl;lop and then “ran toward Whipple.” Shardell also stated that the pic@e
" Fulton showed him did not dépict the shooter he saw running out of the Earber shop. Shardéll
told Fulton }.1e wou}d be. willing to testify, but Fﬁlton did not contact him- again. In the secénd
affidavit, whi;:h is notarized but undated, Shardell averred that he witnessed the June 4, 2003 -
shooting and spoke with the p'olic‘e.v He stated that he told the police the sarné 'thing that he told a
lawyer named “Mike Fulton,” which was that he saw a “skinny light-skinned man run out the
[sic] barber shop shooting.” The man he saw then “ran west down Roosevelt Rd.” Sha.rdell also
averred that Fulton showed him photographs of the defendant and Nunnery apd he toid Fulton
~ that neither-of them were the shooter. He told"Fulton' that he was “willing to come to 901_111” but

" was never contacted.

926 On December 23, 2011, the circuit court appointed postconviction counsel to represent
the defendant. On August 16, 2015, appointed counsel filed a supplemental petition that included |

the above mentioned claims from the defendant’s pro se petition and added two claims: that the
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defendant’s appellate counsel was iﬁ@ffectiv_e for failing to challenge the trial court’s ruling on
his motion to ’qu'ash arrest and suppress evidence where the State failed to establish probable
cause because the officer who issued the investigative alert did not testify; and that the defendant
was dctually_imlocent of the crimes for which he was convicted based on Shardell’s affidavit.
Regarding Shardell, the supplemental petition argued that he sbould have been known to trial
counsel because his name is listed in police reports as a “potential eyewitness” to the shooting

" and he was interviewed by Nunnery’s counsel.

927 Attached to‘the-supplemental petition was a third affidavit from Shardell and a copy of
the investigative alert. In Shard.éll’s affidavit, w’hich was signed and notarized on March 20,
2015, he stated that, on June 4, 2003, he was sitting on the steps of the. barber shop with his
brother Lavelle and Maurice Williams when a man ran past them into the barber shop. Shardell’s
description of the shooter and thé ensuing,everits was tﬁe same as the previoﬁs two affidavits. He
also averred that he saw a picture of the_defendant and he was not-the person he saw that day.
She'lrdelll also described meeting with Fulton “soﬁle time” be.fore- he pled guilty in a separate case
in September 2007. Shardell stated that “[a]ny picture that Mr. Fulton showed me was not of the
person I saw at the trailer that day.” Shardell averred that no other lawyer or i_nv‘estigator ever
interviewed him about the shooting.

928 The attached copy of the investigative alert stated that “[f]he above subject was identified
 as the person whq shot the .victim With a handgun thereby causing his death” and lists Detective

William Ruck as the contact person.

129 On April 26,» 2016, the State filed a motion to dismiss both the combined pro se

postconviction petition and the supplemental petition, arguing that the defendant’s section 2-
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1401 petition was untimely and that the defendant’s appellate counsel was not ineffective
because the evidence at the suppression hearing established that the officers had probable cause
to arrest. The State also argued that the'de‘fendant’s actual innocence claim should b¢ dismissed
because Shardell’s testimony was not of such a conclusive nature that it would probably change
the result on retrial in light of the defendant’s confession and Hall’; eyewitness testimony. The .
State’s motion does not appear to make any argument as to the defendant’s claim that his trial
counsel was ineffective for failing to investigate or present Shardell. -
930 | On July 21, 2016, the defendant ﬁled érequnse to thé State’s motion fo dismiss and é
motion for leave to file a supplemental affidavit from Irineo Barbosa in suppéﬁ of his claim of
actual innocence. In an attached affidavit, Barbosa averred that he was Spann s cellmate in
December 2003 He stated that Spann told him, while “braggmg about past crimes, that
someone named “the Post-man” shot Rangel and that Spann, the Post-man, and Spann s glrlA s
little brother” 4w.ere the ones involved. According to éarbosa, Spann told Ware to say ~;thatl
Nunnery “set the whéle thing up” and threatened Ware’s mother. Barbosa subsequently met

Nunnety and told him that he would be willing to sign an affidavit relating what Spann told him.

§31  On February 21, 2017, the circuit court granted the State’s motion to dismiss the

defendant’s combiﬂed pro se petition and supplemental petition. Regarding the defendant’s
section 2-1461 claims, the court found that the claims were untimely filed. As to the defendant’s
claim of actual ilmocénce, the céurt found that Shardell’s affidavit did not contain nexﬁly
discovered evidence because he was listed on police réports as a potential eyewitness and,
therefore, could have been discovered sooner with due diligence. Regarding B&bosa’s affidavit,

the court found that it was not of such a conclusive character that it would have changed the
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result because it consisted of inadmissible hearsay, di.d not identify the actual shooter, or provide
the defendant with an alibi. As to the defendant’s claim of ineffective assistance of trial counsel
for failing to investigate and call Shardell, the court concluded that the defendant could not
establish prejudice be;cause Shardell’ “did not observe the shooting and therefore cannot
exonerate [the defendant]” and his testimony was “vastly outweighed by the multiple ocqﬁrrence '
witnesses at the scene and [the defendant’s] own inculpatory stafements.” Lastly, the court found

‘that the defendant’s claim of ineffective appeliate counsel was “meritless.” This appeal followed.

932 On appéal, the defendant argues that the circuit court erred in graﬁting the State’s motion
to dismiss his postconviction petition at the second stage of proceedings be'cause his petition
made a substantial éhouﬁng that: (1) he is actually innocent of th'e_ cr@m_es for which he was
convicted based bn Barbosa’s affidavit; (2) his trial counsel was ineffective for failing to
investigate and bresent Sha;déll, an eyewitness to the shoéting; and (3) his appellate counsel was
ineffective for failing to argue that the Stéte failed to establish that his arrest was supported by’

probable cause. |

933 The Act provides a procedural mechanism through which a petitioner ‘may assert a

substantial denial of his constitutional rights in the proceedings which resulted in his conviction.

725 ILCS 5/122-1 (West 2012). At the first stage of a poStcOnvictioﬁ proceeding, the circuit

court independently reviews the defendant’s petition, taking the allegations as true, and
"determines if it is frivolous or patently without Iﬁerit. People,v._Hodges, 234111 2d i,' 10 (2009).
" If the postconviction petition is not su@maily'dismissed, as here, it advanceé to the second
stage, where the State may file a motion to dismiss the petition and the postconviction court must

~ determine whether the petition and any accompanying documents make a substantial showing of
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a constitutional violation. /d at 10-11 n. 3.- At the second stage of proceedings, the
postconyiction court takes “all well-pleaded facts that are not positively rebutted by the trial
record” as true. People v. Pendleton, 223 1l1. 2d 458, 473 (2006). If the petition fails to make a
substantial showing of a constitutional violation, it is dismissed; if sﬁch' a showing is made, the
.postconviction petition advances to the third stage-where the court conducts an evidenjtiary
hearing. 725 ILCS 5/ 122-6‘(Wesf 2012). We review a dismissal of a petition at the second stage

de novo. People v. Whitfield 217 11l. 2d 177, 182.

734 The defendant first contends that he made a substantial showing that he is actually
innocent of the crimes for which he was convicted. The defendant’s argument on appeal is based
only on the evidence contained in Barbosa’s affidavit and does not include any argument

regarding Shardell’s affidavit.

935 In order to succeed on a postconviction claim of actual innocence, the defendant must
present new, material, noncumulative evidence that is so -conclusive it would probably change |
the result on retrial. People v. Washington, 171 1I1. 2d 475, 489 (1996). New evidence means it

was discovered after trial and could not have been discovered earlier through the exercise of due

diligence. People v. Burrows, 172-111. 2d 169, 180 (1996). Material means the evidence is

relevant and probative of the defendant’s innocence. People v. Smith, 177 1ll. 2d 53, 82-83
(1997). Noncumulative means the evidence adds to what the jury heard. People v. Molstad, 101
I11. 2d 128, 135 (1984). And conclusive means thé evidence,' when considered along with the trial
evidence, would probably lead to a different result. People v. Ortiz, 235 Iil. 2d 319, 336-3’7

(2009). This standard “is extfaordinarily difficult to meet.” People v. Coleman, 2013 IL 113307,
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€ 94. The conclusiveness of the new evidence is the most important element. People v. Sanders,

2016 IL 118123, g 47.

€36 The defendant contends that the evidence contained i.n Barbosa;s affidavit is newly
- discovered, noncumulative, material, and of sﬁch a conclusive character that it would‘probably '
change the outcome at retrial. He also argues' that the circuit court erred in finding that the
. affidavit gbntained iﬁadmissible hearsay bécause héaréay 1s édmissible'at éollateral proceédings,
» éiting to People v. Sanchez., 115 11 2d‘ 238, 284-85 (1986) and People v. Warren, 2016 IL App

(1st) 090884, 9 89-90. The State responds that Barbosa’s affidavit.would not change the

outcome of a retrial because of the overwhelming evidence of the defendant’s guilt, such as his

written confession, Ware’s testimony detailing the defendant’s involvement, and Hall’s
eyewitness identification. We agree with the State. -

137 We ﬁrst address the State’s céntention that Barbosé’s affidavit fails becgﬁse it contains
inadmissible hearsay. The supreme court recently adopted and amended Hliﬁois. Rule of
Evidence 1101, which added “postconviction hearings” to a list of procgedings to which the rules
of evidence—including the rul'es»aga'inst hearsay—“do not apply.” Ill. R. Evid. 1101(b)(3) (éffﬁ
Apr. 8,2013). Becausev the rules of évideﬁce do not apply to postconviction proceedings, we will
‘é‘onsidef'the 'contenté of Barbosa’s affidavit even though it contains hearsay. See People v. |
Velasco, 2018 IL App (1ét) 161683, 119.(ﬁnding that the hearsay affidavits at issue in that
case, indicating that a gang member had bragged to one of the affiants about shooting the victim,
were admissible undef Rule 1101(b)(3) and must be téken as true, at the second stage o,f

postconviction proceedings).
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38 - Here, Barbosa’s affidavit states that Spann told him, ;Nhile “bragging” about his. past
crimes, that someone named “Post-Man” shot and killed Rangel. However, Barbosa’s affidavit

does not indicate that Spann’s reference to Post-Man is a reference to someone other than the

- defendant. The defendant argues that the record indicates his nickname was Squeaky, not Post-

Man However, this argument supposes that an individual can have one, and only one, nickname.
“Evidence of actual innocence must support total vindication or exoneration, not merely present
~ a reasonable ddub‘t.” People v. Aﬁarns, 2013 IL App (Ist) 111081, § 36. Simply put, this
+ evidence does rise to that level.

139 Mo;eover, BarBosa’s affidavit must be viewed in light of the overwhehﬁing evidence of -
the defendant’s guilt presented at trial'. Most significantly, the Sta’;e presented the defendant’s
signed statement in which he confessed to shooting Rangel at the behest of Nunhery and Spann.
“A confession is the most powerﬁﬂ piece of evidence tﬁe State can offer, ana its effect wa is
incalculable.” People v. Miller, 42013 IL App (lst)A110879,. 9 82 (quoting People v. -Fz'llyaw, 409
Ill. App. 3d 302, 316 (2011)). Furthermore, an eyewitness and a codefendant both implicated the
defendant as the shooter. Hall, who testified that the perpetrator stood two feet away from him
and was illuminated by bright florescent lights, identified the defendant. Similarly, Ware testified
that he once drove with the defendant and Nunnery Iookipg for Rangel. He also testified that,
.after infqrming Nunnery of Rangel’s location, he stood in Douglas. Park and wat;:hed the
defendant flee from the trailer after hearing gunshots: Lastly, he testified that he subsequently
spoke with the defendant, wa'édmitted to him thét he sﬁo’; and killed Rangel. Given this

evidence, we conclude that Barbosa’s affidavit was not conclusive enough that it would probably
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lead to a different result. Accordingly, we find that the defendant failed to make e.1 substantial
- showing of actual 'innocence.' |

940 The defendant next argues thg_t he made a suBstantial showing that his trial counsel was
ineffective for failing to inves.tigaté:or present Shardell; an éyewitness to the shooting, who
Awould testify that the man he saw shboting into the barbér shop was not the defendant.

141 Ineffectiye,assistanée of qounsell claims ére considered under the two-pronged test set
forth in Strickland v. Washington, 466 U.S. 668 (1984). “To prevail on a claim of ineffective
assvi'stance of counsel under Strick)and, a defendant muét show both‘ **%* that cbunsél’s :
performance “fell bei_ow an objective standard of | reasonableness’ and that the deficient
perfqrmance }Srejudiced the defense.” Hodges, 234 11l. 2d at 17 (quoting Strickland, 466 U..S. at
687-88).'_“If an ineff¢ctiveness ‘claim can be disposed of on the ground of insufficient prejudice,
the;l tﬁai course should be taken, and the court a-oes not need to consider the quality of the
attorhey’s performance:” People v. Wilziams, 2017 IL App (Ist) 152021, ] 36.
| 742 It is well-established that the choice on what witnesses to call “is a rrfétter of trial
strategy, left to the discretion of counsel after consgltation with the defgnda.nt.” People v.
Petersqn, 2017 IL 120331, § 80. Howe;ver; ‘trial counsel has a duty to conduct‘reasonable
investigations into possible defenses. Pebple v. Domagaila, 2013 IL 113688, 38. The failure to

interview known witnesses can indicate incompetence when their testimony could be

exonerating. People v. Steidl, 177 1ll. 2d 239, 256 (1997). “ ‘[A] particular decision not to

investigate must be directly assessed for reasonableness in all the circumstances, applying a

heavy measure of deference to counsel’s judgments.’ ” People‘ v. Guest, 166 Ill. 2d 381, 400
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(1995) (quoting Strickland, 466 U.S. at 691);.a.cco1'd People v. Pecoraro, 175 111. 2d 294, 324

(1997).

q.43 We conclude that the defendant has made a substantial showing that his trial counsel was
d_eﬁcient for failing to contact Shardell as a potential exculpatory witness, meeting the first prong
. of the Strickland test. Shardell stated in his affidavit that he wés present outside the barber shop
c.on I‘une 4, 2003, and that the person he saw fleeing the barber shop while shooting was not the
defendant. He averred that he told this information to the police and to Mr. Fulton, who the
defendant alleges was Nunnery’s counsel. Shardell also stated that he would have testified at the
defendant’s trial but was never contacted by counsel. According to the ;ecord, police reports
listed Shardell as a pétential eyewitness. We can find no strategic reason to explain Why.cour;sel
may-have decidea not to interview Sharaell. Taking the facts presented‘in the afﬁdavit; as tljue,
as we must at this.stagc: (Péndleton, 2.23 Il 2d at 473), the Aefendant met hig burcien of making a

substantial showing that his j:fial counsel was deficient.

944 To determine, undef the second prong of the Strickl;znd test, whether trial counsel’s
failure to investigate prejudiced the defendant, we must look .at the éyidence presented at 'his‘ }
trial. “Prejudice is demonstrated if there is a reasonable probability thét, but for counsel’s
deﬁcieﬁt performance, the reéult of the proceeding would have been different.”.People. v. Makiel,
358 11l. App. 3d 102, 105-06 (2005). “Whether the failure to 'm_vestigéte constitutes ineffective
assistance of counsel is determined by the valuf; of tﬁe evidence nét ‘presented at trial and the
closeness of the evidence that was presented at 'trial.” People v. Harmon, 2013 IL App (42d)v '

120439, § 26.
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945 Here, the State presented the following evidence of the defendant’s guilt at trial: the

defendant’s handwﬁtten confession, Hall’s identiﬁcatién of the defendant as the man who shot

him and_Rangel, and Waré’s tes;timony regarding the defendant’s involvemen;c ir; the plot to kill

Rangel. The defendant contends that, given the weaknesses in the- State’s évidence; 'Shérdcll’s

testifnbny' would have increased hi.s chances of acquittal. Specifically, the defendant argues that

his confe;sion occurred after ten h.bﬁrs in custody and multiple interrogations, Hall’s

identification is not credible given that he inﬁtiall'y told police that he did not sﬂe.e the shoot_er’s-

face, and Ware’s testimony “was doubtful cc.)nsidering. his status as a co-défendant testifying

under a plea agreement.” The State responds that the def¢11dant failed to make: a substantial

showiﬁg of prejudice because the evidence of his guilt was overwhehning. We agree with the

defendant. |

946 Shardell’s testimony that he was pr'caseht‘ at the barber shoid and saw someohe o.the'r than

the defendant firing a weapon would have significantly bolstered defense counsel’s argﬁment

that the State could not prove the defendant guilty beyond. é féasonable doubt. .Moréov'er,.

Shardell’s teétimony regardiﬁg the direction the shooter fled after the shooting would ilave

contradicted Ware’s testimony,- possibly. giving fhe trier of fact another reason to ‘question his

. credibility. People v. ,Roa’rigﬁez,‘ 227 IllA. App. 3d 397, 405 '(1991) (“[Tlhe festimony of an.'
~ accomplice is to be viewed with suspicion.”). In reaching this decision, we acknowledge that the

‘State did present considerablé ev.idence indicating the defendant’s 'guiit. -Howe\'ler, prejudice

“may be foﬁnd‘e\‘/en \}}hén the cﬁance fhatiminimallyxcompetcnlt: c;)ur;sel would ﬂéve‘ %No.n- an

acquittal is ‘significantly less than 50 percent,’ as long as a verdict of not guilty would be

reasonable.” People v. McCarter, 385 Ill. App. 3d 919, 936 (2008) (quoﬁng Miller v. Anderson,

-19-
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255 F.3d 455, 459 (7th Cir. 2001)). Here, we conclude that, if Shardell had testified in a iﬁanner
consistent with his afﬁdavjt, a verdict of not guilty would at least be reasonable. As such, we
conclude that the defend_aﬂt made a substantial Showing that his trial counsel was ineffective for
failing to iﬁvestigate or présent Shardell, and the circuit court shoula proceed to a third-stage ._
evidentiary- hearing on that -clair;i.
'1[47' The defendant’s next contention én appeal is that he made a substantial showing fhat his
aiapéllate éounsel was ineffective for faﬂing to challenge the circuit court’s rﬁling. on his motion ‘
to quash arrest and suppress evidence where the probable cause to arrest was based on an
investigative alert and thé officer who issued that alert did not testify at the hearing. He also
argues, in the alternative,-tha't his 'appellate counsel was ineffective for failing to argue that his
trial counsel was ineffective for faililng to pfeserve the issue_for appeal.

948 Claims of ‘ineffective assistance. of appellate counsel -are judged against the same two-
pronged Strickland standard. People v. Lacy, 407 1Il. App. 3d 442, 457 (20'1 1) (citing Edwards,
| 195 11l. 2d at 163). “[A] defendant muét show 'both *** that counsel’s perfbrmancc ‘fell below an

objective standard of reasonableness’ and that the deficient performance prejudiced the defense.” ‘

Hodges, 234 1l1. 2d at 17 (quoting Strickland, 466 U.S. at 68_7—88). “Appellate coﬁnsel is not

required to brief every conceivable issue on appeél, however, and it is not incompetence for
counsel to refrain from raising issues that counsel believes are without merit.” Edwards, 195 Il1.
2d at 163-64. Unless the underlying issue has merit, a defendant suffers no prejudice as the result

of appellate counsel’s failure to raise an issue on appeal. Lacy, 407 Ill. App. 3d at 457.

149 Here, the defendant argues that his appellate counsel was ineffective for failing to

challenge the trial court’s denial of his motion to quash arrest and suppress evidence. On a

-20-
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952 - The State responds by raising thre¢ arguments. First, the State argues that the defendant
failed to preserve this claim for appellate feview because it is “dissimilar” to the claim he raised
in his supplemental postconiliction pefition. Second, it argues that the defendant’s claim should
be dismissed becaus'e his current claim is “substantively dissimilar to thé argument raised by trial
counsel at the bretrial hearing, which explains why the argument was not previously raised.” The
State goes on to contend that “fh]ad trial counsel speciﬂcally, argued, for -example, that the
officer who issued the investigative alert lacked probable cause to do so, both parties would have
had an opportunity to develop the record and the trial court would have had an‘opportunity to
make a ruling bésed on that issue.” Lastly, the State argues that it presented sufficient evidence
to establish that officers had probable cause to arrest the defendant and any claimto_the contrary

on appeal would not have been meritorious.

53 To begin, we first address the State’s éontention that the deféhdant’s argument on appeal
- is dissimilar to the argument raised in his supplemental postconvic_ticzn petitio‘ﬁ. We find no merit
té the State’s contentions. In his supplemental petition, the ‘defendant argued that his appellate
counsel was ineffective for failing to chéllenge the denial of his motion to ciuash arrest and
suppress evidence be(;ause “the State failed to meet its burden of derhonstrating fhat the arresting
officers acfually knew of sufficient facts or that the directive t(é) arresf was actually madé by an
officer who knew sufficient facts.” Noting that he was arreste-d pursuant to an investigative alert,

the defendant argued that the record was silent as to who issued the alert and, given that

Detective Ruck is listed as the contact person on the alert, “it should not be assumed” that it was

Sergeant Daly, the officer who testified at the hearing. This is precisely the argument the
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motion to quash arrest and suppress evidence, the defendant generally bears the burden of proof.
People v. Garcia, 2017 iL App (1st) 142141, § 28. However, “[a]n arres"c without probable céus‘e |
or a warrant based thereon violates” both the United States and Illinois constitutions. People v.
Leé, 214 1I1. 2d 476, 484 (2005). ‘Thl'ls, “[o]nce- the defendant submits evidence which shows
that, at the time of the arrest, he was doing nothing unusual (i.e., his conduct was not indic_a‘éive
of the commission of a crime) aﬁd he was arrested without a warrant, the defeﬁdant has made a
prz‘mafécz’e case that the police la;:ked probable Qaﬁse,”A and tl;e burdefl then‘ shifts to the State to

show that the warrantless arrest was based on probable cause. People v. Dratke, 288 Ill. App. 3d

963, 964 (1997). That said, the ultimate burden of proof remains with the defendant. People v.

Cregan, 2014 IL 113600, 923..

950 Inthe instant case, the partie.s do no»t.disput.e that the defendant was not arrested pursuant
to a warrant. Additionally, Detective Allefl testified at ﬁe suppréssion hearing that th,e.dgfendant .
" was already in handcuffs when he entered tﬁe residence and he did not see the deféndant doing
anything unusual or illegal at thé time. Therefore, the State was required to demonstrate that the
arrest was based on probable cause and, therefore, legally justiﬁed'.

951 The defendanfcontends that the State failed to saﬁsfy this burden b.ecause Detective
Allen testified that he was arrested based solely on an investigative alért and tﬁe only other
officer who testified, Sergeant Daly, offered no evidence that he was “connected” with‘ the
investigative alert. The defendant also notes that the invéstigative alert lists “Detective William, '
Ruck” as the coﬁtact person. As a result,. the defendant contends that Qe should not “presume”

that Sergeant Daly “issued the directive to arrest.”
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defendant now raises on appeal, and we conclude, therefore, that he has not forfeited this

argument.

954 | We next address the State’s‘contention that the defendant’s claim of ineffectiye as.sistance"
of appellat¢ counsel fails because the claim is “substantively dissimilar to the argument raised by
trial counsel at the pretrial hearing, which explains why the argument was not previously raised.”
At the suppression hearing, the defendant’s only argufnents were thaf Rio’s tape-recorded
conversations did not explicitly ref}ercnce'eithér a shooting or R'angel and that the information
implicating the defendant was unreliable because it came from individuals who were upder
m‘resf.'We agree with the State that the defendant’s argument at the suppression hearing was
‘substarlltively dissifnilar to the élaim he now faults his appellate counsel for failing to raise.
Howevel'; the -defendant also argued in his. s‘upplemental postconviction p.etition that “[i]n.the_ :
‘event this ciaim is viewed as inadequately presérved for review, trial counsel’s iﬁeffectiveness in
failing to adequately breserve it could have been raised on appeal.” Consequently, the State’s
argulﬁent does not have mer.it, and we must, therefére, determine whether a chalienge to the trial
court’s denial of the defendant’s lmotion.' to quash arrest and suppress evidence on the g’rouhds
that the State failed ‘to prove that the investigative alert wés supported by-probable cause would
be meritorious. |

9§55 -Anarrest sécured without a warrant is valid only where it is supported'by probable cause.

. People v. Grant, 2013 IL 112734, § 11. Police have probable cause to arrest an individual when

the facts known to the officer at the time of the arrest are sufficient to lead a reasonably cautious

person to believe that the individual has committed a crime. Id. Whether probable cause exists

depends on the totality of the circumstances at the time of the arrest. Jd. An officer’s factual
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knowledge, based on his or her police experience, is relevant to determining probable cause. /d.
Whether probable cause exists is governed by commonsense considerations, and the calculation
concerns the probability -of criminal activity, rather than proof beyond a reasonable doubt.

People v. Grant, 2013 IL 112734, ] 11.

956 Although an arrest-may be based on information of Which the arresting officer does not

- have personal knowledge, the State must show that the information the officer relied on was
based on facts sufficient to show probable cause to sﬁppoft an arrest. Hyland, 2012 1L App (lst)
110966 ﬁ[ 22. An arrestmg officer may rely on 1nformat10n received in an official police
communication, p10v1ded that the officer who issued the communication had probable cause to

arrest. Lawson, 298 IIL. App. 3d 997, 1001 (1998).

AN

957 Aftgr 1'eyiewing the record, we conclude that the State presented sufficient evidence to
establish that the police had probabl.e‘ causé to ~arre:st the defendant for the shooting death of
Rangel. At the hearing, Detective: Allen testified that he arrested the 'defenda;nt ‘pursuant to an
in.vestigativelalert stating that the defendant was suspected of shooting Rangel. Sergeant Daly, a
fqrmgr detective who was assigned to investigate the June 4, 2003 "shboting, testified that his
inv.estigation produced the following information: Rio, a confidential informant, told him that a
recorded conversation with Nunnery indicatedA that the defendant shot and killed'Rangel; Spann,
. who had admittec‘i‘to being involved in the shooting, told him that the defendant subsequently
: confessed to him that he shot and kﬂled Rangel; an md1v1dual named McChne provided a
statement 1ndlcat1ng that the defendant told him that he had shot and killed Rangel and that he

was enticed to do so by Nunnery and Spann; and Nunnery recorded a confession implicating the
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defendant as the shooter. We agree with the trial court that this evidence “was meore than

sufficient” to establish that police had probable cause to arrest the defendant.

958 In uréing revebrsal, the defendant relies primarily on People v. Hyland, 2012 IL App (1st)
110966, to support his argument that his appellate qounsel. should have challeﬁged the court’s
denial of his motibn to quash ;cu'rest and suppress evidence on appeal. In Hyla’nﬁ’, a defendant was
approa'che_d‘ by two officers based onan investigétive alert stating timat the defendantl violated an
ordgr of protection. The officers tbok_» the defendant into custody"and performed a custodial
search that produced a weapon. He was arrestéd and charged with ﬁnlawful use of a weapon by a
felon and unlawful stses'sion of a firearm by a street gang member. At thé defendant’s motion
to suppress, the State pfgséﬁted only fhe tesﬁmony ‘(')f the afresting officer, who st:.:lted that he
A approachéd the defend.ant based on the investigative alert but did not’have personal knowledge of
the facts underlying the issuance of the investigativé alert. We reversed tﬁe trial court’s denial of
the defendant’s motion to quash his arrest and suppress evidence, finding that the State
- “presented no evidence that the underlying faéts of the invesﬁgative alert established probable
cause to arrest defendant, either from the officer who issued the investigative alert or from £he
individual Wh;O» _obtained the protective order that_ defendant allegedly violated.” People v.
Hyland, 2012 IL App (1st) 110966, ﬂ25: ‘

959 Inrelying on Hyland, the defendant acknowledges that his direct appeal was resolved on
‘March 30, 2010, and that our opinion in Hyland case was issted on Nbvefnber 21, 2012, over -
tWo yéars later. Sée People v. Simmons, 1-08-2532 ((unpublished order under Illinois Supreme

Court Rule 23). Appellate counsel’s assessment of the merits of an issue depends on the state of

the law at the time of the direct appeal. People v. English, 2013 1L 112890, q 34 (citing People v,

=25
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Weninger, 292 Tll. App. 3d 340, 345 (1997)). The defendant nevertheless insists that, although
Hyland was not decided at the time his case was on appeal, his direct appellate counsel was “not
required to be prescient in terms of 'knowing how‘[the appellate court] would eventually rule in

Hyland” because the cases that formed the basis for Hyland were available, such as People v.

Lawson, 298 111. App. 3d 997 (1998).

ﬂ60 In Lawson, the circuit court granted a‘motion to quash arrest and suppress evidence ﬁléd
by a defendant Who was charged with, infer alia, arméd-_robbely. The State abpealed and we
affirmed, finding that the dnly witness.‘for the Stéte at the supiaression heaﬁng was'the a.rresting
officer, who testified that he arrested the defendant solely becagsé he matched the description of
a suspect in a radio bulletin. We stated that “when fhe Stafe attempts to justify a waxrantiess_

arrest on the basis of a radio bulletin it must establish that rhe officer who issued the bulletin had

probable cause to effect an arrest. (Emphasis in .original.) Lawson; 298 Til. App. 3d at 1001.

61 We ﬁpd that the instant case is meaningfully distinguishable from both Lawson and
Hyiar_zd. Here, unlike in Lawson and Hyland, the State presented Sergeant Daly, a former
: dgtective who was assigned to investigate the June.4, 2‘0.0B shooting, and who testiﬁed to the
considefable information that his investigation' into. Rangel’s deajth' produced implicating the
defendant as fhe shooter prior to his November 22, 2OQ3 arrésf. We acknowledge that Sergeant
Daly did not directly testify as to whether he issued the investigative alert; -however, his
testimony regarding what in.vesti gators kn,ew prior to the iissuance of the alert and the defendant’s
subsequent arfest is clearly an ofder of _magni‘;ude beyoﬁd what was presented to the court in
Lawson and Hyland. Moreover, given the sheer ainount of ;nformation uncovered by Sergeant

Daly as part of his investigation, we believe that it was not unreasonable for the circuit court to
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infer that Sergeant Daly was responsible for the investigative alert. Accordingly, Weconclude
that the circuit court did not err when it denied the defendant’s motion to quash his arrest and
suppress evidence, and therefore, his appellate counsel was not ineffective for failing to

challenge the ruling on appeal.

962 Lastly, we address the defendant’s citation to People v. Bass, 2019 IL App (1st) 160640

pet. for leave to appeal allowed, No. 125434 (March 25, 2020). In Bass, a divided panel of this

eourt concluded that an arrest is unconstitutional when it is based solely on an investigative alert,
even where the 1nvestigat1ve alert is supported by probable cause. Bass, 2019 IL App (1st)
160640 ﬁ[ 43 In reaehing that conclusion, the majority found that the Illinois Constltution
required a warrant, based on probable cause, to issue before an arrest could be made and that an
| investigative alert validating an arrest without theissuance of a warrant, violated the Illinois |
Constitution. Id. at § 62. The majority based its decision on the notion that the Chicago POlICC
Department 1mproperly utilized 1nvest1gat1ve alerts in an effort to c1rcurnvent the process of
obtaining a vvarrant and arrest individuals lwithout establishing probable cause to do so. Id. |
963 The State argues that we should find that the defendant hlas forfeited anv argument
pursuant to' Bass because he_ failed.toiraise sucli an argument in his supplemental postconviction
‘petition. It also contends that, if we do address the issue, we should follow People v. Braswell,

2019 1L App (Ist) 172810, which disagreed with the rnajority’s decision in Bass. We agree with

~ the State that the defendant failed to raise an argument similar to Bass in his postconvxction

~ petition, and he cannot raise it for the first time on appeal. People V. Jones 213 111 2d 498, 505,
(2004) (ﬁnding that the courts have “generally held that a claim not raised in a petition cannot be

argued for the first time on appeal”).
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964 Forfeiture aside, we agree with Braswell and decline .to follow Bass. As the Braswell
court stated, “The flaw in [Bass’s] reasoning [is] tha_t arrests must be baéed on probable cause,
not Waﬁ'ants as the majori"cy- in Bass suggests.” People v. Braswell, 2019 IL App (Ist) 172810, q
39. This flawed reasoning in Bass “creates the somewhat paradoxical situation where police may
~ arrest an individua} without a warrant and without an investigative alért if they have probable
cause to do so, but that same arrest becomes unconstitutional if police issue an investigative alert
based on the same facts that gave rise to the probable cause.” Id. Accordingly, we conclude, as

did Brasswell, that “the investigative alert must have a proper basis to show probable cause.” /d

And, as we have already concluded, the State did present sufficient evidence in this case to

esta.blish that the police had probable cause to arrest the defendant based on an im)estigative
alert.

165 In sum, we find that the defendant made a substantial showing that his trial counsel was
constimtionaliy ineffective for failing to investigate "and present Shardell as an exculpatory
witness, and we remand to the circuit court for a third-sfage evidéntiary hearing on that issue. We

~ affirm the circuit court in all other respects. 4

966 Affirmed in part, reversed in part, and remanded with instructions.
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- INTHE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLIN OIS,

 Plaintiff-Respondent, Petition for Post-Conviction Relief
' Petition for Relief from Judgment
v. 03CR2727701

DONNELL SIMMONS,

Honorable Lawrence E, Flood
Defendant-Petitioner. . Judge Presiding

ORDER
Petitioner, Donnell Simmons, seeks post-conviction relief and relief pursuant to 735 ILCS

3/2-1401 from the judgment of conviction entered against him on August 19, 2008. Following a.

simultaneous, but severed, bench trial with co-defendant Labar Spann, the court found petitioner

guilty of first-degree murder, 720 ILCS 5/9-1 (a)(1) (LEXIS 2003), and aggravated battery with a

firearm, 720 ILCS 5/ 12-4.2(a)(1) (LEXIS 2003). The court sentenced petitibner to serve a term
of 47 years’ imprisonment for the murder cohse.cutively to a term of six years' imprisonment for
the aggravated battery in the -Illinois Depa;tment of Corrections, As grounds for relief, petitioner
claims: (1) he is actual!y innocent based on newly' discovered evidence ﬁ'blﬁ (a) Shardell Green,
(b) Lavelle Green, and (c) Irineo Barbosa; (2) the State knowinély preseﬁted perjured testimony.
(a) at the hearing on the motion to suppress through Sergeant Daly and (b) at trial throﬁgh John
Colemaﬁ; (3) he was not given his Miranda rights properly; (4) the police lacked probable cause
for his arrest; (5) he received ineffective assistance of trial counsel where counsel (a) did not
properly argue the motion to quash his arrest, (b) did not é,llege that Sergeant Daly committed
T ‘peﬁury;'(c) dfd noteall amexpert witness totestify at the"hearihéon the' motion to suppress, (d)- T

did not allege that an alternate suspect committed the crime, (e) coerced him to waive his right to







 dizziness or nausea, Detective O'Dongyan questioned petitioner for approximately two and a

half hours, Assistant State’s Attorney Turano-'MicheIs arrived and received the same statement

from petitioner, ASA Turano-Michels Produced a written copy of the statement, which petitioner

reviewed and signed,

Petitioner testified that on -November 22, 2003, he was visiting his friends, the Hamptons,
Petitioner . consumeq approximately one and g half cups of cognac and smoked marijuana,
Petitioner also smoked $10 worth of PCP, Petitioner was arrested and taken fo the station at -
Harrison and Kedzie, Peﬁﬁonef agreed to provide a DNA sample. While an
sample, petitioner said he Wwasg tired and high on PCP, Petitioner explained that, while he was
moved between roéms, he did not stumple because he was escorted by police. Petitioner spﬁke
with Detective, O’Donovan, but testified that he did not recall receiving his Miranda rights.
Petitioner claimed that Detective O’Donovan threatenea his family, Petitioner dig recall
receiving his Mirandg rights from ASA Turano-Michels, but when he asked for a lawyer,
Detective O’Donovan threatened him again, |

Detective O’Donovan testifieq in rebuttal that he did not suppoft petitioner as he walked and

that there were no issues regarding the DNA collection.

van never made threatg

in her presence, and during g ‘private conversation petitioner stated he was not mistreated,

Furthermore, ASA Turane-Michels did not observe any signs of intoxication. The court denfed ——

the motion to Suppress petitioner’s inculpatory statements,




that witnesses were shown an improperly conducted lmeup that. suggested the 1dent1ﬁcat10n of
petitioner.,

Detective Ruck testified that part1c1pants in the lmeup were placed in a room with Detectives .
Daley and Dyra, The Witnesses were in another room wnh Detectives Ruck and Kato. Each
witness viewed the lineup individually and were never in the same room. Harrison' Hall and
Anthony Compean made positive: identifications. while Esteban Class, Maurice Williams, and
Yvonne Ward did not make identifications. All of the witnesses except Wllhams who refused,
signed lineup/photo spread advisory forms, Sergeant Lopez brought Lavelle Green to v1ew the
lineup later the same day. Green. signed the: advisory form before: ‘viewing the- lineup and.
identified petitioner. The court found that the lineups were not suggestive,

On June 2, 2008, June 17, 2008, and July 17, 2008, the court held a bench trial, Detective
O’Donovan tes'oﬁed that Mano Young was wearing a body wire on behalf on the police in July

2003. Dunng a conversation, Rangel’s homicide came up and the name Squeaky wag mentloned

Following the arrests of co-defendants Spann and Nunnery, Detective O’Donovan learned that

petitioner went by the nickname Squeaky. Petitioner was later arrested on November 22, 2003,
Detective O’Donovan gave petmoner his Mzranda rights and questloned him, Petitioner agreed

to a buccal swab and said that he had worn a cap at the time of the shooting, but it had fallen off.

- Detective O’Donovan stated that petitioner admltted he was the shooter Petitioner told him
he was approached by Spann and Nunnery and promlsed between $10,000 and $30,000 to kill
Rangel because Rangel had stolen 150 kilos of cocaine. Spann and Nunnery took petitioner for a

ride and pointed Rangel out on the street. On the day of the shooting, Spann and Nunnery picked

petitioner up and gave him g gun. Petitioner entered a trajler being used as a barbershop at —
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Roosevelt and Sacramento, Rangel was in a barber chair. Petitioner fired the gun multiple times

and fled.

Officer Rodriguez testified that he arrived at the scene and saw shell casings within the trailer

and on the ground near the trailer. Officer Rodriguez and his.parmer_ prepared a report relating

witness. statements obtained by other officers.

Harrison Hall testified that he was working as a barber in the trailer. On the day in question,
he was cutting Rangel’s hair. Rangel was with two friends — Pete and a Hispanic man, An
Aﬁ'xcan American male came in, walked toward Rangel, and started shooting, Hall ran west on
Roosevelt Road and later realized he had been shot. Hall went to the hospital and police station,

. but did not say he saw the shooter because he did not want to get involved. Hall' eventually.

identified: petitioner in a pre-trial.lineup, Hall.also. made an in court 1dent1ﬁcat10n of petmoner

Co-defendant John Coleman, also known as Mario Ware, testlﬁed for the State. Coleman had
entered into a plea agreement before tnal In return for a plea of guilty and his truthful testxmony,
Coleman was given a sentence of 12 years for conspiracy. At the time of the trial, he was in the
witness protection unit of the jail. Colemen stated that he had known Nunnery for eight or nine
years as a drug dealer, Coleman bought and sold drugs from Nunnery, Coleman met petitioner
through Nunnery in April 2003. Coleman knew Rangel through his drug transactions, In April
2003, Coleman told Nunnery he would call. him if he saw Rangel. A few days later, Coleman -
was standing in front of a car wash and Nuanery called to aslo if Rangel was there, Coleman said
Rangel was there, but could not be abducted at fhat location, Coleman picked p Numnery and-—
they went to a music studio, which they believed belonged to Rangel. They did not see Rangel at

‘the studio and returned to the car wash. Nunnery gave petitioner a .45 caliber handgun and

offered Coleman $1 500 to call Nunnery if he saw Rangel, A few days Iater, Nunnery told




Coleman that they planned to kill Rangel in return for $190"000' and-some. drugs instead' of

whereabouts. On June 4, 2003, Coleman wag riding w1th Delray Calcote and saw Rangel gettmg
his hair cut in a trailer, Coleman called Nunnery. Coleman was out on the street near the trailer
speaking with someone named Perkins when he heard gunshots inside the trailer. Coleman saw
petitioner-leave the trajler and: run toward: Roosevelt, Coleman did not see petitioner again and
never received money from Nunnery, |

After Coleman was arrested, he gave g videotaped statement. Coleman said the reason he
called Nunnery was so Rangel could be robbed, not killed. Coleman also did not say that he saw
Petitioner at the scene, but was a few blocks away when he learned that petitioner had shot
Rangel. Coleman only told the State his trial testlmony after they began plea negotlatlons

Lavelle Green testified that on June 4, 2003, he was sitting on the porch of the trailer, waiting
to geta haircut, He was thh a friend, Maurice Williams, and high on. manJuana Green saw
Someone go into the trailer and heard shots from inside the trailer. Green did not see the
shooting, Green ran away and did not see anyone leave the trailer. At the time of his testimony,
Green could not identify the person who entered the trailer. Green stated that police made him
1dent1fy petitioner’s photo as the person coming out of the trailer, Green was also shown a l1neup :

and told to identify the person who looked like the person who entered the trailer,

was advised of his Mzranda byl ghts and made no complamts about his treatment. Petitioner gavea B

| handwntten statement, wh1ch he signed. The statement wag published to the court,

Accordmg to the statement, in May 2003, Spann approach petitioner about shootlng Rangel

g ———

1n exchanged for $30,000, C Coleman Nunnery, and Spann picked petitioner up and talked about




committing a robbery. Later, Spann pointed out Rangel, who was on the sidewalk with Nunnery.
On June 4, 2003, petitionef got in the car with Nunnery, Spann, and another man. Nunnery

parked a block away from the barbershop and gave Sparn a gun. Spann gave the gun to

petitioner. Nunnery told petitioner that Rangel was in the barbershop. Petitioner walked into the
trailer and Rangel was seated in a barber chair, Petitioner fired multiple times toward Rangel and
fled. Petitioner entered the car and gave Spann the gun. Spann never paid petitioner.

The parties stipulated to the testimony of Brian Smith, from a co-defendant’s trial, and the

testimony of Detective Ruck and Sergeant Lopez from earlier hearings,

The defense proceeded by stipulation, which included testlmony from Officer Augustin and

Officer Dyra

PROCEDURAL HISTORY

On December 10, 2008, petitioner, pro se, filed a petition for rehef from judgment. Petitioner
claimed: (1) the State fabricated his indictment and (2) the first-degree murders statute violates
the single-subject clause. On February 18, 2009, the circuit court denied the petition,

On direct appeal, petitioner claimed the court violated his rights to-a jury trial and due
process when it accepted his jury waiver without giving a sufficient admonishment. On March
30, 2010, the Appellate Court affirmed petitioner’s conviction and sentence, People v. Simmons,
No. 1-08-2532, 2010 IIl. App. LEXIS 3202 (1L App. 1st Dist. Mar. 30, 2010), appeal denied,
No. 110500, 2010 Ill LEXIS 1151 (Tl Sept. 29, 2010). On April 4, 2011, the Supreme Court
d_ex_ued petitioner’s request for a writ of certiorari. Simmons v. llinois, No. 10-8793, 2011 U.S. -

LEXIS 2676 (2011),

On September 28, 2011, petitioner, pro se, filed the instant petition for relief pursuant to 735

ILCS 5/2-1401 and the Post-Conthlon Hearing Act, 725 ILCS 5/122-1 et seq. (LEXIS 2011)




On December 23, 2011, the court docketed the petition for further proceedings. On April-16; |
2015, petitioner, through counsel, filed ‘a: supplemental post-conviction petition.. .On April 28,
2016, the State filed a motion to dismiss, On July 21, 2016, petitioner filed a response to the
State’s motion. On September 27, .2016, the State filed a reply to petitioner’s response. On
November 29, 2016, this Court heard arguments from the iaarties and took the matter under
advisement,

ANALYSIS

Petitioner raises his various claims pursuant to 735 ILCS 5/2-1401 and the Post-Conviction

- Hearing Act, 725 ILCS 5/122-1 e seq.

735 ILCS 5/2-1401

Section 2-1401 of the Code of Civil Procedure establishes a process by which a defendant

may seek relief from a judicial order more _than thirty days after 1ts entry. Although a Section 2-
1401 petition is usually a civil matter, relief under this section also extends to criminal cases.

People v. Gosier, 205 11l. 2d 198, 206 (2004). In a criminal case, Section 2-1401 is the forum to

bring facts to the attention of the court, which, if known at the time of judgment, would have |

preciuded its entry. People v. Haynes, 192 111.2d 437, 463 (2000). A 2-1401 petition does not
address errors of law. People v. Lawton, 335 111 App. 3d 1085, 1087 (1st Dist. 2002). Section 2-
1401 is not the proper venﬁe to make a coilateral attack based on the alleged denials of
constitutional rights, In re Charles S., 83 IIL. App. 3& 515,517 .(lst Dist. 1980). A petitioner may
also use Section 2-1401 1o attack a void judgment, 735 ILCS 5/2-1401(f) (LEXIS. 2015), A ..
judgment is void (1) if the court lacked personal or subject matter jurisdiction or (2) thé

Judgment is based on a facially unconstltutlonal statute that is voxd ab initio, People v.

Thompsan, 2015 IL 118151, § 31-32. The circuit court 1s a court'of general Juﬁsdxcnon, Wthh




. need‘not. look to a statute for its jurisdictional authority. People v. Castleberry, 2015 IL 116916,

T 19 (citing Steinbrecher v, Steinbrecher, 197 111, 2d 514, 530 (2001)). Failure to satisfy a

statutory sentencing requirement or prerequisite does not deprive the circuit court of jurisdiction,
Idat |1 Whena 2-1401 petition is insufficient as a matter of law to entitle the petitioner to
relief, the trial court may dispose of it without waltmg for the State’s responsive pleading or
providing notxce of the impending ruling to the petmoner People v. Vincent, 226 1ll. 2d 1, 8-9
(2007). Generally, a 2-1401 petition must be filed within two years after the entry of the
j’udgment unless they allege the judgment itself is void.

The instant petition was filed just.over three years after the entry. of judgment. Petitioner does
not assert that the judgment against him is.void. Accordingly, petitioner may not seek relief
pursuant to Section 2-1401 because his petition is untimely. Petitioner attempts to circumvent the
two-year ﬁling period' by allleging fraudulent concealment. This argument is unavailing, “To
make a 'successful showing of frandulent concéalment, the defendant must ‘allege facts
demonstrating that his opponent affirmatively attempted to prevent the discovery of the
purported grounds for relief and must offer factual allegations demoné&ating his good faith and
reasonable diligence' in trying to uncover such matters before trial or within the limitations
period.” People v. Coleman, 206 111. 2d 261,. 290 (2002). Petitioner has failed to allege any facts
which demonstraté that the State fraudulenﬂy concealed the ev;'dence upon which petitioner has
based his various claims or that petitioner exercised reasonable diligence in trying to locate
evidence. Petitioner’s conclusory statements are insufficient to relax the procedural reqm.rements
~ for f fﬂmg a pentlon pﬁfsﬁaﬁt Sectxon 2-1401 Accordmgly, petmon; ’s claims will: only be

considered pursuant to the Post-Conviction Hearing-Act.




725 TLCS 5/122-1

The Illinois Post-Conviction Hearing Act (“Act”), 725 ILCS 5/122-1, et seq., provides a

remé(iy for defendants who have suffered substantial violations of their constitutional rights.
People v. Hodges, 234 11l 2d 1, 9 (2009). The Act sets forth three stages of review. People v.
Edwards, 197 11 2d 239, 244 (2001). At the second stage, the court must determine whether the
petition and any accompanying doéuments make a substantial showing of a constitutional
violation. Id. at 246, When making this determination, the trial court must assume that the
allegations in affidavits or other documents ére true. People v. Ward, 187 I 2d 249, 255 (i 999)
(citingr People v. Caballero, 126 111. 2d 248, 259 (1989)). If the petitioner makes a subétantial
showmg of a constitutional violation, the petition is advanced Uo the third stage, where the court
conducts an ev1dent1ary hearing, 725 ILCS 5/122-6 (LEXIS 2010); People v. Johnson, 191 111. 2d
257, 268 (2000).-A substantial showing of a constitutional violation is “a measure of legal
sufficiency of the petition’s well-pled allegations of & constitufional violation, which if proven at
an evidentiary heariné, would entitle petitioner to relief Peaple v, Domagala, 2013 T 113688,
9 35. Unsuppérted éoﬁclusiqnal allegations m a petition aré not sufficient to require a post-
conviction evidentiary hearing under the Act, Peaple' v. Pierce, 48 Ill. 2d 48, 50 (1971); People
v. Hysell, 48 1ll. Ed 522, 527 (1971). Post-conviction review is limited to constitutional issues
that were not and could not be previously raised on direct appeal or in prior post-conviction

proceedings, People v. McNeal, 194 TiL. 2d 135, 140 (2001); People v. King, 192 111, 2d 189, 192

(2000) Rulmgs on issues that were prevmusly raused at tnal or on d1rect appeal are res ]udtcata,_ o

and issues that could have been raised, but were not, are waived. People v. leler, 203 1L 2d

433, 437 (2002),




I. Actual 1nnocence

Petitioner claims he is actuélly innocent based on newly discovered evidence. In support of
this claim, petitioner has attached affidavits from (a) Shardell Gréen, (b) Lavelle Green, and (c)
Irineo B‘arbbsa. A claim of actual innocence must raise the probability that it is more likely than
not that no reaspnable juror would have convicted the petitioner in light of the new evidence. Jd.
at § 24. The touchstone of actual innocence is "total-vindication" or."exoneration." People v.
Barnslater,-373 Ill. App. 3d 512, 520 (1st Dist. 2007). The petitioner éannot meet this burden
easily. The United States Supreme Court has stated that a claim of actual innocence must be
supported by “n‘ew; reliable‘ evidence—whether it be excﬁpatow, scientific, trustworthy
eyewitness accounts, or critical physical evidencé——that was not presented at trial.” Schulp v.
Delo, 513 U.S. 298, 324 (1995). “Because such evidence is obviously unavailable in the vast
majority of cases, claims of actual' innocence are rarely successful.” Id The evidence in suppoﬁ
of the claim must be: (1) newly-discovered; (2) material.and:not:merely cumulative; and (3) of
such a conclusive__character that it would probably change the,result on retrial. People v, Ortiz,
235 1, 2d 319, 331 (2010). Evidence is "'newly discovered" if: (a) it has been discovered since
the trial; and (b) the defendant could.not have discovered it sooner throﬁgh.due.diligence. I, at
334, Evidence is.ﬁot “newly discovered” when it presents facts already km)wn to a defendant at

or prior to trial, even if the source of these facts may have been unknown, unavailable, or

uncooperative. People v, Jarrett, 399 1l App. 3d 715, 723-24 (1st Dist. 20]0). Evidence-is-

material if it is relevant and pfobatii.'e of the'peﬁtioner?s.innoce'nce. People v. Coleman, 2013 IL

113307, § 96. Evidence is non-cumulative if it adds to what the jury heard. Jd.




A. Shardell Green

In his affidavits dated July 30, 2009, and August 14, 2014, Shardell Green attests that on
June 4, 2003, he was at a barbershop located at Roosevelt Road and Sacramento Boulevard. He
heard gunshots and observed a. skinny, mediuchomplexioned man run from the barbershop
while firing a gun, Shardell saw police chase the man down Roosevelt Road. In- September of
2007, petitioner’s defense counsel: met with Shardell. and -Shardell told counsel ‘what he
_ wifnessed. Defense counsel showed Shardell a picture of petitioner and Martise Nunnery, and
Shardell told counsel that neither picture matched the men he observed running from the
barbershop. |

Shardell’s affidavits do not support--:ajq.laimvof actual innocence, First, this evidence is not
newly discovered Because it could have been obtained sooner through due diligence, Shardell
* was listed as a potential witness in the police reports. Shardell .also é.vers .that he met withv
counsel prior_-to-trial- and- recounted his observations, Ne>'ct, this evidence is not materiél to
 petitioner’s guilt or innocence. Shardell did not see who shot Rangel and he is unable to provide
the “total vindication” ;>r “exoneration” necessary fqr an actual iﬁnocence claim. Finally, this
evidence is not so conclusive that it would change the result on retrial, The State presented
overwhelming evidence of petitioner’ls guilt including the testimony of petitioner’s co-defendgnt,
occurrence witnesses who saw petitioner shoot Rangel, and petitioner’s own inculpatory
statements, Shardell’s observations that he saw someone-s other than petitioner flee the barbershop
are insufficient to outweigh the evidence presented at trial,

B. Lavelle Green

In his affidavit dated August 14, 2014, Lavelle Green attests that on June 4,2003,he wasat a

barbershop, He avers that he observed someone shoot Rudy Rangel. Lavelle states that he gave




police a description of the shooter. Police had Lavelle view a-man in lockup, but it wds not the
shooter. Police later wrote out a statement and had Lavelle sign it. Lavelle also asserts that police
made Lavelle pick petitioner out of a photo array, even though petitioner was not the person

Lavelle observed perform the shooﬁng. Lavelle claims he never saw petitioner before he was

made to pick him out of a photo array.

Lavelle’s affidavit does not support a claim of actual innocence. Lavelle’s testimony is not

newly discovered because he testified at trial and was cross-examined extensively. Additionally,
.parts of Lavelle’s affidavit are cumulative to his testimony at trial. Finally, Lavelle’s testimony is
not so conclusive that it would change the result on retrial, Setung aside the fact that any changes
in Lavelle s account from trial raise serious questions about his credibility, his affidavit is

severely outweighed by the testimony of multiple witnesses and petitioner’s own inculﬁatory

statements.
C. Irineo Barbosa
In his affidavit dated March 9, 2012, Irineo Barbosa attests that on December 3, 2003, he was
in Ja.ll w1th Labar Spann. Barbosa avers that Spann told him he had someone named Post-man
shoot Kato (Rangel). Barbosa furthered claimed that Spann stated he and others would lie about
who was responsible for the crime. |
Barbosa’s affidavit does not support a claim of actual innocenc;e. The afﬁdgvit consists solely
. of inaglmjssible hearsay statements. Even if it were admissible, it is not material to petitioner’s
guilt or innocence because Barbosa cannot provide any firsthand knowledge-concerning the..
identity of the pefson who shot. Rangel or providevan- alibi for petitioner. Furthermore, this

 evidence is not so conclusive that it would change the result on retrial. As noted previously, there

was overwhehmng evidence of petitioner’s guilt presented at trial.
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II. Perjury

Petitioner claims the State knowingly used perjured testimony during the course of
proceedings, |

A. Sergeant Daly

. Petitioner asserts that Sergeant Daly committed perjury during the hearings on the motion to )

’ quash arrest and suppress statements. In support of this claim, petitioner relies on various
sections of the report of proceedmgs This claim is mentless because it is based solely on
petitionier’s unsupported, self-serving, and conclusory statements that Sergeant Daly provided
false testimony, Pierce, 48 1lI. 2d at 50. An allegation of perjury deals with félsity, not
inconsistency. People v. Laboy, 227 1L, App. 3d 654, 662 (1st Dist. 1992). At best, any alleged

inconsistencies in Sergeant Daly’s testimony are a matter of witness credibility and constltute a

conflict in the evidence that is left to the fact finder to resolve, not petjury. See People v.

Szguenza-Brzto 235111 2d 213, 228 (2009).

- B, John Coleman

. Petitioner asserts that John Coleman, also known as Marcu§ Ware, committed perjury at trial,
In support of this claim, petitioner relies on (1) sections of the report of proceedings and (11)
affidavits from Larry Chatman dated December 17, 2009,. and November 18, 2014. Chatman
attests that he was cellmates with Coleman from late 2006 until early 2007, Chatman states that
Coleman told hnn about his case and that the State offered him a plea if he lied. This claim ig
meritless, First, petitioner’s arguments based on the record concem allegations of i mcons1stency
at most, whmh 1s a matter of witness: credibility. and not perjury. Id. Petitioner’s self-serving

analysis of Coleman s testlmony and the testimony of other witnesses is not a demonsttatlon of

falsity. Second, petitioner’s reliance on Chatman’s affidavit is mlsplaced because it consists
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 solely of inadmissible hearsay statements, Additionally, the content of Chatman’s affidavit is
nonspecific, At best, Chatman’s affidavit could serve to impeach Coleman, but even then,
evidence that merely impeaches a witness does not serve as sufficient a ba51s for post-conwcuon

relief, People v, Barnslater, 373 1IL. App. 3d 512, 523 (st Dist. 2007) (citing People v. Chew,

160 IIL: App. 3d 1082, 1086 (1st Dist, 1987).

IIL. Miranda Rights

Petitioner claims the police did not provide his Miranda rights properly. Petitioner asserts
that he was not advised fhat he could cease questioning at any time to speak with counsel. This
claim is meritless because it is rebutted by the record, Detective O'Donovan testlﬁed cred1bly
that he advised petitioner of his Miranda rights, mcludmg the aforementmned right to cease
questioning and consult with counsel, Report of Proceedings, December 12, 2006, pgs. 11-17.
IV. Arrest

Petitioner claims the poliée-%lacked.probablé cause for his arrest, In support of this claim,
peﬁﬁoner has attached an affidavit from Darren McCline dated January 15, 2015. McCline
attests that p;atitioner did not tell him he committed a murder. McCline states that police
. pressured him to provide information, Petitioner asserts that without McCline’s teétimony, police
did not have grounds to arrest him. This claim is meritless. McCline’s. affidavit consists .of
nonspeci_ﬁc’ allegations that he was pressured to provide: information but. does. not give any
necessary details.to demonstrate: that-he-was. coerced by police. However, even if McCline’s
original testiﬁony to policc wag discounted in light of the inﬁiﬁt affidavit, the police still had
probable cause to conduct a warrantless arrest, A warrantless arrest is lawful where police have

knowledge of facts which would lead a reasonable person to believe that a cnme has occurred

and that the person has commxtted the crime. People v. Buss, 187 11l. 2d 144 204 (1999) “When
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officers are working in concert, p;obable cause can be established from all iﬁfonnation
collectively received by the officers, even if that informationl is not speciﬁcally known to the
officer who makes the arrest” People v, Bascom, 286 111, App 3d 124, 127 (2d Dist. 1997).
Sergeant Daly testified that he had probable cause to believe that petitioner committed a crime
based on the statements of multiple witnesses, which included Mario Young, Lee Turer,

Martise Nunnery, Labar Spann, and John Coleman. The State’s probable cause did not hinge
solely on McCline’s testimony.

Petitioner also argues, that even if police had probable cause for his arrest, his statement

should have been suppressed because the watrantless arrest violated his expectation of privacy.
Petitioner was at Cletus Hampton’s home when he was arrested. During'i)re-trial proceediﬁgs
petitioner testified that he was at Hampton’s home to do drugé and was waiting for Hampton’s
mother to escort him home. Report of Proceedmgs, January 25 2007, pg. 47-48. While an
overmght guest in a home may claim the protection of the Fourth Amendment, one who is
merely present with the consent of the household may not. Minnesota v. Carter, 525 U.S, 83, 90
(1998). Petitioner’s testimony rebuts the argument that he was an overnight guest at Hampton’s
home and was.therefore entitled to‘ a reasonable expectation of privacy.

Finally, petitioner argues that there was msufﬁcieﬁt evidencg in the record to demonstrate
that the arresting officer had probable cause for his arrest, even if the investigating officer did. In
support of this claxm, petitioner relies on People v. Bramlert 341 1. App. 3d 638 (lst Dist.
2003), which held that that the. State had failed to demonstrate probable cause where the
mvestlgatlon lasted 12 hours and there was no evidence to indicate that the officers who obtained

a statement lmkmg the defendant to the arrest did so before his arrest. As mentioned, probable

cause does not rest solely on the personal knowledge of the arrestmg officer but can be imputed




based on all of the information gathered by policé during the investigation. Bascom, 286 Ill. App.
3d at 127. Bramlett is distinguishable from the case at hand. In Bramlett, the prosecution failed

to establish that the investigating officers linked the defendant to the crime prior to his arrest.

Here, the investigation was much. more extensive and the evidence that linked petitioner to the

crime was clearly obtained prior to his arrest. See Peaople v. Stroud, 392 I1L. App. 3d 776, 805 (lst
Dist. 2009). The State provided sufficient information to establish that the collective information
gathered by the police was sufficient to establish probable cause ‘for the arresting officers,
regardless of their personal knqwlédge. |
V. Ineffective Assistance of Trial Counsel

Petitioner claims he received ineffective assistance of trial counsel where counéel (a) did not
properly argue the motion to quash his arrest, (b) did not allege that Sergean; Daly committed
perjurj, (c) did not call an eXﬁert witness to tesﬁﬂ at the hearing on the motion to suppress, (d)
did not allege that an alternate suspect committed the crime, (¢) coerced him to waive his right to
a jury, (i) dici not order DNA testing on a certain evidence, (g) did not call various witnesses at
trial. In examining petitioner’s claim of ineffective assistarice of trial counsel, the court must
follow the two-pronged test of Strickland-v. Washington, 466 U.S. 668 (1984), Petitioner must
show that counsel’s representation fell below an objective standard of reasonableness, and that
but for this deficiency, there is a reasonable prob;ability that the outcome of the litigation would |
have Been different. Jd. at 694. Petitioner must satisfy both prongs of the Strickla.nd test to
prevail on a claim of ineffective assistance of counsel, People v, Morgan, 187 I1L 2d 500, 530

(1999). Effective assistance of counsel means competent, not perfect, representation, People v.

Palmer, 162 111. 2d 465, 476 (1994). The court makes a strong presumption that counsel’s

conduct fell within the wide range of reasonable professional assistance. Strickland, 466 U.S. at
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689. Challenges to trial counsel’s representation concerning matters outside the record ordinarily
are not cognizable under the Post-Conviction Hearing Act, People v. Coleman, 267 1. App. 3d

895, 898-99 (1st Dist. 1994), and “[m]atters relating to trial strategy are generally immune from

claims of ineffective assistance of counsel.” People v. Lopez, 371 I, App. 3d 920, 929 (lst Dist.

2007),
A. Motion to Quash

Petitioner claims he received ineffective assistance of counsel where counsel did not properly.
argue that police lacked probable cause for his arrest. This Court has found petitioner’s
underlymg claim that the police lacked probable cause to arrest him meritless. This claim is

likewise meritless. Petitioner was not prejudiced by any alleged deficiencies in counsel’s

performance during the hearing on the motion to quash,

B. Perjury

Petitioner claims' he received ineffective assistance of counsel where counsel did not
challenge the allegedly perjured testimony of Sergeant Daly at the hearing on the motion to
suppress statements. This Court has found. petitioner’s underlying claim that Sergeant Daly
committed perjury meritless. This claim is likewise meritless. |

C. E}Epert Testimony

Petitioner claims he received ineffective assistance of" counsel where counsel did not call an
expert witness to testify that he was too intoxicated to voluntariiy waive his Miranda rights. In
support of this claim, petitioner has attached a report by Doctor James O’Donnell dated June 12, -~ -
2014. Doctér O’Donnell opines that petitioner’s claim of infoiication and the Detective’s

test1mony that petltioner gave no external indications of intoxication are not mutually exclusive
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based on the effects of PCP. Doctor 'O Donnell further states that petitioner’s drug use could
have mﬂuenced whether he was able to voluntarily waive his Miranda rights,

This claim is meritless, The decision whether to call a witness is a matter of irial strategy,

" which does not give rise to a siaim of ineffectiveness. People v, Flores, 128 1ll. 2d 66, 85-6

(1989) (citations omitted). Even if it did, petitioner has not demonstrated that he was prejudiced
by counsel’s decision not to call an expert witness. Déctor‘:O’Donnell’s report. amounts to
nothing-mote:than: pure: speculatxon and does not rebut the observations of multiple officers and-
an assistant. State’s attorncy, all of Whom-«testlﬁed.cremblyﬂthat petitioner did rot-demonstrate -
that.he.-was intoxicated when he:was given-his Miranda: rights, Furthermore, even if Doctor
O’Donnell prov1ded sufficient evidence to estabhsh that petitioner was still intoxicated, the mere
fact that a defendant was under the influence of alcohol or drugs at the time of his inculpatory
statements does not automatically render his statements inadmissible, People v, Hills, 78 111 2d
500, 506 ( 1980). P_etitioner mﬁst still show that his intoxication was so severe that his will was
6verbome at the time of his statements. Peopie v. Foster, 168 111, 2d 465, 475-76 (1995), The
aﬂendant Circumstances of petitioner’s inculpatofy ‘statement rebut petitioner’s self-serving
statements that he was unable to voluntarily waive his Miranda rights,

D. Alternative Suspect

Petitioner claims he received ineffective assistance of counsel where counsel did not

investigate or present a defense that someone else committed the offense. This claim is meritless.

Counsel only has a duty to make reasonable investigations or make a reasonable decision that

makes a particular investigation unnecessary Strickland, 466 U.S. at 691, A decision not to

investigate rnust be directly assessed for reasonableness in all the cucumstances applymg a

heavy measure of deference to counsel’s judgments. d, Petitioner’s claim that counse] should
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have investigated an alternative suspect is wholly unsupported by any evidence, concluéory, and
insufficient to merit relief, Pierce, 48 IIL. 2d at 50. Counsel’s performance was not deficient for
declining to investigate a meritless line of inquiry and petitioner was not prejudiced by that
decision, | |

E. Right to a Jury

Petitioner claims he received ineffective assistance of counsel where counsel coerced him to
waive his right to a jury. This claim is meritless because it is rebutted by the record. Petitioner _
. waived his right to a jury before the court and executed a valid waiver form. Report of

Proceedings, June 2, 2008, pgs. 6-7. Additionally, petitioner’s only assertion that he was coerced

is based on nothing more than counsel’s purported recommendation he seek a bench trial,

Counsel’s.advice in this regard is a matter of trial strategy that cannot support a claim of
ineffectiveﬁess. People v. Elliott, 299 11l App. 3d 766, 774 (4th Dist. 1998)

F. DNA Testing

i’etitioner claims he r:eceived'ineﬁ'ective assistance of counsel where counsel did not 6rder
DNA festing of a hat recovered from the crime scene. This‘clajm is meritless. Petitioner has -
failed to attach any evidence to establish that DNA testing of the hat would produce exculpatory
evidence, which is fatal to this claim. Pierce, 48 Il 2d at 50, Furthermore, the suggestion that it
would produce exculpatory evidence is rebutted by petitioner’s pre-trial inculpatory statement
that he had dropped the hat while flesing. Petitioner fails to demonstrate that counsel’s decision
not to have DNA testing performed on the hat prejudiced the outcome of his case,

G. Failure to Call Witnesses

Petitioner claims he received ineffective assistance of counsel where counsel did not

sufficiently investigate or call witnesses in his defense. Petitioner asserts'that counsel should




have called: (i) Cletus Hampton to testify at the hearing on the motion to suppress, (ii) Shardell
Green to testify at the trial, and (iii) Lavelle Green to testify at trial. In support of this claim,
petitioner has attached affidavits from the respective witnesses. This claim is meritless. . The
decision whether to call a particular witness is a matter of trial strategy, which does not normally |
support a claim of ineffective assistance of counsel, Flores, 128 IlIL. 2d at 85-6. Even if it were

not a matter of strategy, petitioner was not prejudiced by the decision not to call these witnesses.

i, Cletus Hampton .

In support of this claim, petitioner has attached an affidavit from Cletus Hampton dated

August 18, 2011. Hampton attests that he was with petitioner on November 22, 2003. They wér;
drinking alcohol and smoking marijuana for approximately an hour ‘before police arrived.
Hampton avers that he spoke with defense counsel before trial, but was not called to testify.
Petitioner was not prejudiced Aby the decision not to call Hampton at the hearing on the
motion to suppress. Hampton only provideé non-specific testimony which is cumulative -to
testimony already presented at the hearing, Furthermore, Hampton’s general observations that
petitionér had been drinking alcohol and smoking.marijuana are insufficient to establish thai
‘petitioner was unable to knowingly and voluntarily waive his Miranda rights prior to
questioning. As previousb" fxoted, the fact that petitioner was under the influence of alcohol does
not render his statement involuntary, Hills, 78 Il 2d at 506 (1980), peiitioner must show that his
will was overborne by the‘intoxiéants at the time he made his statemeﬁt; Foster, 168 1Il, 24 at
475-76. Hampton cannot provide relevant tesﬁony concerning the hnmediatg__gi;gurpstanqqs
leading td iaefitioﬂer;s inéulﬁﬁtor& ;;aiéﬁlent and would not have changed the outcome of the

hearing.




ii. Simrdell Green -

In support of this claim, petitioner has atté.ched an affidavit from Shardell, which was
discussed in this Court’s analysis of petitioner’s actual innocence claim. Petitioner was not
prejudiced by the decisiog not to call Shardell at trial because he does not proﬁde rglevant

testimony which would have had any bearing on the outcome of the trial, Shardell states:that he

did.‘not«.observer-the~-shooting and.therefore cannot exonerate petitioner. Furthermore, Shardell’s .

testimony is vastly outweighed by the multiple occurrence witnesses at the scene and petmoner §
own mculpatory statements,

iif. Lavelle Green:

In support of this clailh, petitioner has attached an affidavit from Lavelle, which was

discussed in this Court’s analysis of petitioner’s actual innocence clann ‘This claim is meritless

because Lavelle testified at trial.
VL. Ineffective Assistance of Appellate Counsel

Petitioner claims he received ineffective assistance of appellate counsel where counsel failed

to raise various meritorious issues. In examining petitioner's claim, the court must once again
gp , Alm, Court: must ¢ ,

- follow the two-pronged test of Strickland v. Washington. People v. Williams, 209 111 2d 227, 243

(2004). To succeed on a claim of ineffective assistance of appellate counsel, petitioner must

show that the failure to raise a particular issue was objectively unreasonable and that the
omission prejudiced him. JZ. “Appellate counsel is not obligated to brief every conceivable issue
. on appeal, and it is not mcompetence of counsel to reﬁ'am from ralslng issues Wthh in hlS or her
_]udgment are w1thout merit, unless counsel's appra.lsal of the merits is patently wrong,” People

v. Easley, 192 1l 2d 307, 329 (2000); See Williams, 209 1Il. 2d at 243. Appellate counsel’s

choices concerning which issues to pursue are entitled to substantial deference. Peaple V. Rogers,

23




' 197111 2d 216, 223 (2601). This Court has considered petitioner’s underlying claims and found
them meritless. Accordingly, appellate counsel’s performance was not deficient for decliniﬁg to
raise these issues and petitioner was not prejudiced by that decision.

VIL Cumulative Error

Petitioner claims he shoulq receive relief based on cumulative error at tnal Petitioner’s
specific examples of error all concern the sufficiency of the evidence at trial. Questions as to the
sufficiency of evidence are not cognizable pursuant to the Act because they do n;)t present &
constitutional issue. People v. Du;'zn, 52 1L 2d 400, 402 (1972) (citing People v. Vail, 46 111, 2d
589, 591 (1970)). Additionally, while certain errors may ‘have a cumulative. effeclt.when- they are
considered-in:the aggregate. See People v. Killian, 42 Hl App. 3d 596, 599 (4th Dist. 1976), but.
petmoner has failed to estabhsh a cumulatwe effect here Each of petitioner’s underlying claims
has .been considered and have either been dismissed or advanced on their own merits, .

CONCLUSION |

This Court has considered all of the allegations before it.. Based upon the foregoing
discussion, this Court ﬁx;ds: (1) that petiﬁbner is barred from raising his claims pursuant to 735 .
ILCS 5/2-1401, » (2) that pgtitioner has failed to demonstrate a cognizable claim of actual

innocence, and (3) that petitioner has failed to demonstrate a substantial violation of his

constitutional rights. Accordingly, the State’s motion to dismiss the petition is GRANTED and

the petition is DISMISSED.

- e e e . _Cirnuﬁ.Coun.of_Co.ok.éountgL
‘ : Criminal Division
DATED: 2/ a// /7




~o STATE OFILLINOIS ) = ( L)
county or-Coo 2< ) |

AE.EILDA VIT S
é/ /€7ZL/§ %/ﬂ/ﬁﬁ%ﬂ being first duly s swom, under cath depan and qta e . -

: f‘*ar the foregaing is U.-Lu a.nd corr:ct am. made up@n *11\ hrrsmal m owl d"e anu I
" am corp stent fo t\,sufj, thervto g :

'\—L,.\ /\(Npm Ea& 2_00% @a\\cz @Q@xe&&s QoznrfL'HnF_nL m\s
\A‘\b wu\ QE&\AFACE A.SA ARRE Q¢

l%é \’\gomi A& Sq.ue.q\‘m“ o o
+ O | “

Qov. 'Htu-: 'DA\(QE. s e .

Lo Stk ed 8 *?\& PNA %‘:J(hfo

Qﬁnm . FAJ(E?.\A& Ay Scm\nuié ma ‘ZF‘S\AEA(‘_F ‘.

*© S\AQL T \(\A\\e. \f\..\.mk\yi \\f%%.lcpt“m\ _ \’\L, .

NS Px\u\Pn\S came: Yo ol eemde oS ot
4226 st \Q\\mxl‘ F"\sa\\ W_1OBS. \'\z:
Sec\f \\\q\qjﬁ “r\quzk 2snERMES N \'\\-s ~'

: E- X L\Y\\E &\‘Ebh (Aﬂﬁ\ﬂr(& \<‘\\~=5 &\bl(\('\ﬁo L |
x(‘.i’)o‘f"\r" \m% MEA\%. QA(\ %\QDUDF‘Q_EA -

_ S\ AENFK Q\CKX Q CN\Q?\P\\AJY @«\oo\f\'
& "){D\\(‘J: EAXCCX_\AG\ AN - ’\?_re—;\t\r‘icr _

"‘SDC'CP:UL%L-— ' A AH Q\h\&au\ 3(\(\:3‘*

T C‘_mu c\, \g\p\\lco
T QNER o




S\ \/b\\\\.iq 'X(D Cms(\t, l(D (‘mz‘\.'

Ak E%XT Q\\._ .\‘bm XY\(\L, ‘P\\OD\)LJ @\Xti,}/:\‘\

SUBSC BED AND SWORN TO BEFOR.E AE

THIS 07 Dgytr 3

otary; maué’ -




STATE OF ILLINOIS

COUNTY OF WILL

AFFIDAVIT
I, Donell Simmons, hereby state, under oéth:
LI am the post-éonviction petitioner in No. 03 CR 27277 01.
2. Twas "a.clés'e friend of the Ha.t'ni;ton farﬁﬂy ﬁy whole iife_. o

3. Beginning in the summer of 2003, and continuing through the time of my arrest, I
would sleep over at the Hamptons® 2-3 nights a week. My gurlfriend, Tia, would often spend the .~ -
. night there with me.  Tia and I were waiting for an apartment that was being renovated and we
were expecting to move into it soon, . - ' PR o

- 4. T kept several changés of clothes in the back of the Hamptons® apartment. I would
. take baths there and use the phone, and cook and clean. A few times, I was there alone, without
. the Hamptons. ‘There was a bed in the back room where I was welcome to sleep. This was in the
rear unit of two conjoined apartments and I would stay in the rear, whete Cletus Hampton and his-
mother lived. = .- = ’ C B S )

* 5. At the hearing on the motion to suppress (Tr. PP-48), | testified that I was waiting for
Cletus’s mother “to escort me home but at that particular time —* I was cut off by my attorney
- who refocused on the drug use, But ifI could have completed what I was going to say, I would .
have explained that since Cletus’s mother (Who sometimes dropped me.off at my mother’s) was
intoxicated and it was very late, she was.not going to drive me to my mother’s after all, and Tia ,
and I were going to stay. Also, Tia, who Was pregnant, was not feelingwell that night and was
already lying down, plaaning to stay. - . - R o

6. Before my arrest, the officers kicked through the back door without knocking, and
entered the rear unit. I had been in the rear unit playing:video games. Ifled to the front unit, -
which was connected by a door to the rear unit. One of the officers opened the door to the front
unit to let other officers in. The police officers did not ask permission of those in the first floor

joined apartments to enter those apartments.

Signed and Swom to before me this .
20 day of Decumbpar 2014

i MMU%%M

Notary Public

“TOFFICIAL SEALY
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