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IN THE COURT OF APPEALS 
FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO

STATE OF OHIO, 

Plaintiff-Appellee, 

vs.

EDWARD SMITH, 

Defendant-Appellant.

APPEAL HO. C-250290 
TRIAL NO. B-9609928

Nestor, Judge.

'^^^“rt^aaponte removes this cause from the regular calendar and places 

“ on the court, accelerated

court. See Rep.Op.R. 3.1; App.R. U.1(E). Loc R u L

Mendant-appellant Edward Smith appeal the judgment of the Halton 

County Court of Common Pleas denying his motion forteave to file a motion for a new 

trial based on newly discovered evidence. Because Smith didnot demonstrate ttat he 

"^^a^dably prevented from discovering the new evidence upon which his motion 

for a new trial relies, we affirm the lower court’s judgment.

m 1998, following Smith, conviction for murder, this court reversed the trial 

onurfs judgment and ordered a new trial. See v. Ohlo 

(1st Diet 1998) (reversing defendant, ^eviction based on prosecutorial misconduct 

d*™* closing argument). On remand,ajmy once again found Smith guilty of murder 

^d 311 accompanying firearm specification, and he received a 15-year-to-life sentence 

on the murder charge and a three-year sentence on the specification. Smith
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____________ OHIO FIRST DISTRICT COURT OF APPEALS____________  

subsequently appealed his conviction, which this court affirmed. See State v. Smith, 

2000 Ohio App. LEXIS 5082 (1st Dist. Nov. 3,2000).

- J At Smith’s trial, the State presented the testimony of Randall Rozier, the

victim’s cousin and an FBI agent based out of New York Agent Rozier testified at trial 

that he had been visiting family in Cincinnati during the time the victim, was shot and 

Trilled. Upon learning that Smith had recently had an argument with the victim over 

the amount of money the victim owed Smith for masonry work, Rozier spoke with one 

of Smith’s employees and asked him for help locating Smith. The employee drove with 

Rozier to a storage unit used by Smith to house tools for his business. There, they 

found Smith parked inside the storage unit. The employee spoke with Smith and 

Rozier stayed in his car, although he explained that he did draw his gun after seeing a 

“look” on Smith’s face as the employee approached him. Eventually, Rozier and the 

employee left, and, upon driving away, they observed Smith exit from the storage unit 

and drive away in the opposite direction. Finally, Rozier testified that after that 

incident, he asked the local police chief as well as his FBI supervisor if he could help 

with the investigation, but he was not given permission to do so.

Nearly 25 years after the trial, Smith sought leave under Crim.R. 33(B) to file a 

motion for a new trial based on his recent discovery of federal regulations, often 

referred to as Touhy regulations, which govern a federal employee’s testimony in cases 

where the United States is not a party. See 28 C.F.R. § 16.21 et seq. Smith contends 

that the State suppressed the fact that Agent Rozier investigated Smith and testified 

against him in contravention of the Touhy regulations. Smith asserts that the 

suppression of this evidence deprived him of the opportunity to challenge Agent 

Rozier’s credibility during cross-examination. He argues that the jury might have
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---------- --------- OHIO FIRST DISTRICT COURT OF APPEA T £  

questioned Rozier’s testimony had they been aware of his failure to follow federal 

protocols.

The common pleas court denied Smith’s motion without an evidentiary 

hearing, concluding that the Touhy regulations were in existence and available for 

Smith’s use at the time of his trial and that his new-trial motion was meritless. -

Smith now appeals, asserting in two assignments of error that the common 

pleas court abused its discretion by denying his motion for leave to file a new-trial 

motion without a hearing and for- addressing the merits of his new-trial motion 

without first determining that he was unavoidably prevented from discovering the new 

evidence upon which he relies to support his new-trial motion. We review the denial 

of a Cnm.R. 33(B) motion for abuse of discretion. State v. Smith, 2O23-OIUO-3954, f 

6 (1st Dist.), citing State v. Hatton, 2O22-Ohio-399i, 29.

A motion for a new trial based on newly discovered evidence must be filed 

within 120 days of the verdict. To obtain leave to file a delayed motion for a new trial 

based on newly discovered evidence, a defendant must demonstrate by “clear and 

convincing proof’ that he was unavoidably prevented from discovering the evidence 

upon which the motion is based within the 120-day timeframe. Crim.R. 33(B). A 

defendant is unavoidably prevented from discovering new evidence if he had no 

knowledge of the existence of the new evidence and, in the exercise of reasonable 

diligence, could not have learned of its existence within the time prescribed for filing 

a motion for a new trial. State v. Ojile, 2021-0IU0-2955, U15 (1st Dist). A defendant 

may also satisfy the “unavoidably prevented” requirement by showing that the State 

suppressed the evidence on which the defendant would rely when seeking a new trial. 

State v. McNeal, 2O22-Ohio-27O3, f 2. Finally, a defendant is only entitled to a hearing 

on a motion for leave to file an untimely motion for a new trial if the defendant submits
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documents that “on their face” support his claim that he was unavoidably prevented 

from timely discovering the grounds for the motion. State v. Smith, 2O2O-Ohio-6718, 

117 (1st Dist.), citing State v. Carusone, 2013-OIU0-5034,14,33 (1st Dist.).

Although the lower court did not explicitly use the term “unavoidably 

prevented” in its denial of Smith’s Crim.R. 33(B) motion, the statements within the 

court’s entry support a determination of unavoidable prevention. These statements 

can reasonably be interpreted to mean that Smith was not unavoidably prevented from 

discovering the existence of the Touhy regulations.

To the extent that Smith asserts that the Touhy regulations constitute new 

evidence for his new-trial motion j he has failed to demonstrate that he could not have 

discovered their existence through reasonable diligence at the time of trial or within 

120 days following the jury’s verdict. The Touhy regulations were in existence at the 

time of Smith’s trial and had been since the 1950s. See United States ex ret. Touhy v. 

Ragen, 340 U.S. 462, 467-468 (1951)- To the extent that Smith is arguing that he 

recently discovered that Rozier lacked permission to testify at trial in contravention of 

the Touhy regulations and that the State suppressed this evidence, he has not provided 

any evidence to substantiate this claim. The State did not conceal Rozier’s employment 

as an FBI agent; Rozier himself testified to this fact at trial and stated that he did not 

have permission to assist local police with the murder investigation.

Because Smith cannot demonstrate that he was unavoidably prevented from 

discovering the Touhy regulations or that the State suppressed Rozier’s alleged 

violation of those regulations, the common pleas court did not abuse its discretion by 

denying his Crim.R. 33(B) motion for leave to file a new-trial motion without an 

evidentiary hearing.
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—————OH*° HKST DISTRICT court of APPEATR_________ __

-.... I“‘S,,-V'whilelh‘; con'">o'lplc:i.s court should not lute discussed the merits of

the new-trial motion without first finding that Smith had teen unavoidably prevented 

from discovering the evidence upon which his new-trial motion relies, Smith has not 

^ow11 a°y prejudicial error resulting from this action. See App.R. 12(D). The denia! of 

Smith’s CrinuR. 33(B) motion was not based on the merits ofhis new-trial motion, but 

on the determination that the newly discovered evidence--the ^ regulations- 

were available and discoverable at the time of his trial.

Accordingly, Smith's tw o assignments of error are overruled, and firn judgment 

of the common pleas court is affirmed.

The court further orders that 1) a copy of this Judgment constitutes the 

mandate, a) the mandatebe sent to the trial court for execution under App.it 27, and 

3) costs shall be taxed under App.R. 24

Bock, P.J., and Moore, J., concur.

To the clerk:
Enter upon the journal of the court on l2/li/2o2s

By: _
^-^Administrative Judge
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IN THE COURT OF APPEALS 
FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHin

STATE OF OHIO, 

Plaintiff-Appellee, 

vs.

EDWARD SMITH, 

Defendant-Appellant.

APPEAL NO. C-250290

EVTRFPENK2VGAPPJ?.
. 26(A) APPLICATION FOR

• 1 t ^CONSIDERATION

is not well taken and denies the

, . ™S a“8e “ bef0K 46 011 defendant-appellant Edward Smith's App R.
(A) application for reconsideration filed on December 22,2025.

our attZtiotan ‘ “’’‘’“““k" re““‘ideraH<>n ^se he has not called to 
“ “T"”tanefoattheemmtdidnohordid 

W consider. State v. Black, 78 Ohio App.3d l3o,(18t Dist. W1), citing 
Hattha^v.MatBuacs,5OhioApp.3d Mo, 14.3Goto Dist 1,81).

Accordingly, the court finds the application is not well taken and denies the
OCLLUCb

Bock, P« J., Nestor and Moorr, jj0

To the clerk;
Enter upon the jourmlof the court on

By: —
Judge

JAN 09 2025
I ■■ U.JI It I    —_ . ..   .......

(Copies sent to all counsel)
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THE STATE OF OHIO, HAMILTON CO

■ -ocu
w ora® Entered

may 0 6 2025
COURT OF COMMON PLEAS

CRIMINAL DIVISION%

HON. WENDEC. CROSS

NO. B96O9928

JUDGE CROSS

entrydenyingmotionfor 
LEAVE TO FILE MOTION FOR NEW 
TRIAL BASED ON NEWLY 
discoveredevidencf

Ww is.Wwe th? Conrtupon the defend^

'9 fflemohon for new: trial based on newly discovered evidence prsuant to Crim. R. 33(B)."

atdefeeetat’s 1999 trial in viotaionofthe C
T’ 7 ye''-.,.;?:}.:-

- ■: -.y. tbftt a witness testified in violation of the fair, regulations |s
^yvi^e, inhumation was easily available al the time ■>! the trial Further, thv- tlhio '

teuninny.Oiiih®3<i665, 20244Mrip-33M. The Matta's motion for ’

=- tewito.fijeanttw^i isdimiod, F^, the clmm

authority QfSTiec^Ze.y, supra. .
^^i^«^3he.def§iid^fsmotiQnfor.leavetofileamotioii for anew trialis DENIED, C .

and the Court fiirther &ids that Snuth^s new trial motfon faUs on ihe cerite.

Wende Cross, Judge ''' <
Hamilton County Court of Common Pleas ■

STATE OF OHIO,

Plaintiff, 

vs. : 

edwardsmith,

.... Defendant.
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^OURT of common pleas

Judge:
• Enten 
Date:

date: 09/01/99 
code: GJEI

judge: 146

anthe w

JUDGMENT ENTRY: SENTENCE: 
INCARCERATION

. STATE OF OHIp- 
VS. .

TRACEY

NO: B 9609928

gwlty of the offense(s) of: ’ . to beerfoand
count J; MSRMER, 299M2/ORCN^t

mitigation of punishment- bor PreseaW mfonnation in

Defendant is sentenced to be inmrisoned ac
count I: CONFINEMENT: 15 Yrs-Im- sn
CORRECTIONS .To BE served CON8Fr^^^^'tOBaysDE?jARTMSNT OF 
confinement on-specification??^? 10 S?®CTCMW. ■■ 
TO BE SERVED, prior TO COUNT i ’/W ®?PARTMEN-T OFCCBIEJCTICNS

Page I

CMSG306

Defendant waS noti5e(iof[. .
P«r«UCase M;<2WlM ' «requiraUy Cn._t aM(2)DATE

A TRUE COPY OF THE ORIGINAL

ATTEST JAMES CISSELL
CLERK. . . . x o
ar 'SS-Hfi. 60i mS
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IN THE COURT OF APPEALS 
FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

APPEAL NO. C-250290 
TRIAL NO. B-9609928

ENTRY GRANTING IN PART 
APPELLANTS MOTION TO TRANSMIT 
THE RECORD AND DENYING MOTION 
TO PROCEED IN FORMA PAUPERIS  AS 

MOOT

PLAINTIFF-APPELLEE,

V.

EDWARD SMITH,
DEFENDANT-APPELLANT.

This case is before the Court on appellant’s motion to proceed in forma pauperis, filed 
on May 20,2025, and his motion to order and transmit the record, filed on July 15,2025 and 
supplemented on July 18,2025.

Regarding the record for this appeal, the transcript of docket and journal entries was 
filed on July 3, 2025, and includes all filings in the trial court case from March 23, 2001 
forward. Documents pre-dating March 23, 2001 are only partially available as part of a case 
scan performed by the Clerk of Courts’ office in connection with its document retention and 
destruction schedule. The case scan was filed as part of the transcript of docket and journal 
entries.

As to transcripts of proceedings, the transcripts from appellant’s 1999 re-trial were 
also scanned as part of the Clerk of Courts document retention and destruction schedule. The 
transcripts have not been filed in this appeal. The Court, therefore, orders the Clerk of Courts 
to certify and file the transcripts of proceedings from the 1999 re-trial in this appeal, on or 
before August 29,2025. With the filing of the transcripts, the Court will have the complete 
record necessary for determining this appeal.

Regarding the motion to proceed in forma pauperis, appellant has previously been 
determined to be indigent and was, therefore, not charged a filing fee in this case. The motion 
is, therefore, denied as moot

Crouse, P.J., Bock and Moore, JJ.

10a



OHIO FIRST DISTRICT COURT OFAPPEALS

To the clerk:
Enter upon the journal of the court on AU6212HR#

By:  ------f  (Copies sent to all counsel)
V^Presioing Judge
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COURT OF COMMON PLEAS ' 
HAMILTON COUNTY, OHIO

STATE OF OHIO, j
PLAINTIFF. )

VS . x) No. C-990689
■ ) B-9609928

EDWARD SMITH . y
'DEFENDANT. )

t3?RANSCRIPT -OF -PROCEEDINGS
JURY TRIAL 
FOR APPEAL

VOLUME III of V
APPEARANCES:

Gus A. Leon, Esq, ■ 
Anne Flanagan, Esq;

On behalf of the State,
John. H. Burlew, Esq.

On behalf of the defendants.

BE IT REMEMBERED that upon the Trial of this 
cause, in the Court of Common Pleas, before the Honorable 
Ann Marie Tracey,. one of the judges of said 'court, on the 
dates, hereinafter indicated, the following proceedings ' 
were had, to wit:

A TRUE COPY.ATTEST
CLER HE HAMILTON COUNTY 

iAltfOrN COUNTY, OHIO
_ DEPUTY

C

' FBI AGENT ROZIER: “SWORN TESTIMONY”
(TR. PGS. 446-47© 

12®.)
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Gregory Donnell white (by deposition)
Direct Examination by Ms. Flanagan ............

volume III 
AUGUST 4, .1999

Gregory White . •
Direct Examination by MS. FLANAGAN 
Cross-Examination by MR. BURLEW 

Randall Rozier .
Direct Examination by MR; LEON' ’

- ---Cross-Examination by MR. BURLEW- 
Redirect Examination by MR LEON 

Robert Gipson
Direct Examination by MS. FLANAGAN 
Cross-Examination by MR. BURLEW

Lee Ferguson
Direct Examination by MS. FLANAGAN 
Cross-Examination by MR. BURLEW ' ■ ’
Redirect Examination by MS. . FLANAGAN 

Chief Ernest McCowen, Junior- 
Direct Examination by MS. FLANAGAN 

• Cross-Examination by MR.; BURLEW "

504, 18
519, 21
533, 5 •

53.6, .20
554, 18

Ken Adkins

VOLUME rv.
AUGUST 9, 1999

Direct Examination, by MS . FLANAGAN 
- Cross-Examination by MR. BURLEW 
Redirect Examination by MS. FLANIGAN 

Sergeant' Sandra Stevenson
Direct Examination by  MS. FLANAGAN -.
Cross-Examination by - MR. BURLEW 

Michael Trimpe "
Direct Examination by MS. FLANAGAN 
Cross-Examination by MR.' BURLEW 
Redirect Examination by MS, FLANAGAN 
Recross-Examination by MR. BURLEff 

Dr. Robert Pfalzgraf
Direct Examination by MS. FLANAGAN 
Voir Dire by MR. BURLEW /
Direct examination (coat'd) 

578, 4
587, 22
594, 1.3

595, 20
643, 20

66 5, 17 
6?\ 16 

.•«84\13 
' 685, \1

687,. 1
702, -1
70 6; 1

TRUE COPY ATTEST .
HAMILTON COUNTY

COUNTYJJHJQ
DEPUTY



1

2

3

•4

5

6

8.

• 9

10

11

DEPUTY 446

* rWE COPY ATTEST 
^E™t0aiTHE HAMIlI 
COURT HAMII TAM rn

having been 

as follows:

RANDALL MARCELLUS ROZIER 

flxat duly SWorn, was oamined testified .

THE COURT: Good jornlng. 

■ra® WITNESS : Good morning. 

the court, Spsak lnt6 the

■‘■‘•-^Qlce.np, ^1122.(3.

BY MR. LEON:

DIRECT’ EXAMTNATIOff

name.

Q. State your name, and i t , ,, di-u speij. your last

19

20

21

22

23

A

A.

^■Sndall Ma.T'C’A'] Tile. 9^ -Harceuus .tazrer, R-o-Z-i-e^

How are you employed? ■

Special agent, Feiral Boneau of

** You *»* for the m now? ' 

I-do.

^h„re are you stationed? Where do yo

lr* ^signed to the ffev; York division 

You work in where?

New Rochelle r New York.

Naw Rochelle?
Yas.

Now long have'you been with the FBI?



2

3

. .4
5

-6

. 7

8
' 9

10

11

12

13
14
15
16
17
18

19
20

21

22

23

25

Si
« COPYATTEST

HAMILTON COUNTY 
HAMILTON COUNTY, OHIO

done

involve

LEON: .

don

Let you

(The had

i debar

What

■he

-He

when upon t-he hd-.wt

<arid

enough tc

what

trainedCendant.

What1

dispute

t ■ SpiJjher

weapon js-afe t

defendant had

COURT: Can we move

TRIAL COURT JUDGE RULING: 
(Tr. Pgs. 448-449, 467-468, 471)



13

14

15

.1.5

17

18

19

2-G

21

22

23 .

2&' j

25 ’i"

that.

THE COURT;

MR. LEOR:

A. I Was.
Q.

A.

Q.

' ' 5. ■

"W's
was;.

Ybuare™ or ,ere related to the
'■ . . ■ -

thi?’ca^, Eugen© 
-■' A..

Q- •••■ On Decent •

> Heights, .. ' SSP

And you were hare f™- , u ■ ■
Q- what reason?

1 was on vacate™

of his fear, based Qn hig 

relevance to his. actions. 

Spitaer never testified to

the

impeach your own witness?'

•'<- LW: No. .

.THE COURT; -Then T'™
. - not aiiowiijg it;

BURLEN ■' T •J- Cto object. ■

He-s going to testify --

COURT: No ’Ue y°u trying, to

You don't object 

. MR,.

Spikner never- said he saw a

on the scene because 

training. That gives

WR*. BURLEW:

Thank you.

fThe following proceeding h a • ■ 
u.-uxKjt, were had in 

open, court, in'tb© „ . •

MR.;- LEON;

HILTON COUNTY
yIIO COUNTY. OHIO

_ Drpt ITV



A. ' Yes .
2 Q.
3 that?

4 A. .

5 gave them a d

6

S

9

10 A I did not.
11

MR LEONY Your, witless.
■ 12 THE COURT
13
1-4 BY .MR. BURLEW ■

15 Q. "
16' where were you

- 17 A.
18 ' ' Q.

•19 • . office, your.boss?
20 A.
'21 changed three

22 Q.
you

'23- A.

24 Q.
Q get' iftyolved25

y office of assignment was New York.

d who was the agent-in charge.of•that

■e, we ’ ve

DEFENSE COUNSEL: CROSS-EXAMINATION: 
(Tr. pgs. 461-471),; ’ "

I *

-large of New York off 

times since then.

D-a you call police or anything after

• Builew.? 

cross-examinatton

Well, let me ask

J Belina

Do you need' aathoriaati^.t

local matter? ■'

°2ier, at the time of tfee h'omi&d<fe( : 
stationed? ’ . ’

or anything of

No,

^^^ecopWEsT. ... ...
‘figrSgHcOU m uaJ^ HAMILTON COUNTYCOJ ^LTOn C0(JNtx o*g 4 51

'■ 1 ^ailed 911, Cincinnati Police,

K.,... Of Mr. S„V1. tlle vehicle tad z
.-elleve — W. a .. ... ■ .... -. .

' . When, you ..

Mr- Jenkins had been killed did - ■ '
. • . ' you go into- Mr. Jenkins'
tru^k .or touch it or

that nature?



-1

2

3

4

5

■6

7

8

9

10

11

12

13

14

15

16

17
IS

19
20
21

22

23

24

25

A WUfc CcJpr attest

—-_____ .

A‘ ’ Mr- Calstrum did not know.

' . Q’ Dad anY °f the agents involved give 

permission for you to assist?

A- No.

^i. You asked to get involved,, yotl weren't
asked; you.wanted to. get involved in this matter, correct?

• .You asked me two questions. ■ ’• I

Q- You asked the chief if you cpuld get 
involved, correct?

A' 1 asked lf I could assist them, yes, sir.

Q • I relieve you .asked if you could get 
involved. As a matter of fact, you asked him if he would 

mind if you assisted, did you not?
A- I think we're saying, the same thing, sir.

.Q- Just to be clear, ynyrent to the chief
and asked if he would mind if vonyou assisted, correct?

A- That is correct.

Q'. . N°W' a.t . the. time you. got involved, you

were not a sworn Cincinnati police officer, correct? .

1 was not a Cincinnati police officer:
Q- And wrac is the FBI protocol when you get

involved in an investigative matter in a foreign 

jurisdiction, are vow rwnn'v-a/i ■ -Y .. .. to notiry your agent in
charge?

A‘ fou as£-3 nte two questions there, s'Y ■



2

3

■ 4 A.
■ 5 Q.
6 ; .

7

8

9 investigation
10 A.
11 ■ -Q.

12 A.-
13 protocol to you?

; 1-4. Q.
• - you go where you want?
16' A.
17 • - Q.
18

19 A.
is correct.2 0 Q.
permission?

21 A.
si

•32;.. • Q-

2-3 A.

.24- Q.

25 ■-tils garage

That is correct.

' With permission; yes.

And chat's why yolir agent in charge was 
in York; “d hs U- th. only thaey^ •: 

geographical limi.ts. he

travel outside those. liUtscr he ievoived in an

Did you have permission?

I did -hot.

^MILTON COUNTY&W ^S^SJWMIl.TON COUNTY, OHIO

4 63

d like the answer to .my question. Can

outs ids of ttlO^P tn'm-ir —' nose limits, is it not?

That is not the FBI protocol, sir.

So .you can go where you want?'

Would you like fol me .to' explain' the

Are you required to notify the agent in 

charge, or his representative, if get invoivecl in , 

minal investigation in another jurisdiction?

No, you cannot go where you "want. ' 

Can. you volunteer to assist’’any 
department' that you • want .to- get involved in?' '

I can volunteer, that 

And you need no prior

lfcw' ”fen WtSlfc rite,Mi, to
how did you know that- t-i,-,.. ,, „< „ , ,L.l=it vvas Ed Smith's



1

2

3

4

■ 5

6

7

8

9

10

11

12

13

14

15
16

17

18

19
20
21

22

23

24

25

,/■ <■ -H.lf TM'y.-.f .'EST
-■ COUNTY

county phot 
------------ —--------------- --------- ------------_____ --- —UZZi- , .-ca—>.   —------ - ———— ......... ....- ^FPfahx.

garage?

^r- Spikner told, me it was his.
Q- He told you that it was Ed. Smith's 

garage?

A’ He told me that's where he stored the 

.tools, yes, sir.

Q- Where-'was your wairrnt to go’-inside?

MR.. LEON: Objection., .

THE COURT: • Overruled J ’

I had no warrant. .

Q- You had no authority to go inside, 
correct? 

MR. LEON: Objection. 

THE COURT: Overruled.
■k" 1 did not have a warrant, no, sir.

Q- As a. matter of fact, the police- chief you
talked to-was the chief of Lincoln Heights? '

A. ~ yes.

Q' z He had no authority to police the streets 
of the City of Cincinnati, did he? 

MR. LEON: Objection.
/ . ■ -

:THE COURT: Sustained,

Q’ Did you ever ask him if you were 

permitted to go into -the City of Cincinnati?

MR.. LEON: Objection.



1
4 6sTHE COURT.2

A.
No,3

Q.

a Private

■7 ■

Ejection. •8

Overruled . '9

10

11

12

13

14

.15
it's

16

17

18

Thi19.1

20

21
I

22

to
23

enf.o cement offi
24

25

the jury, 

and tried

LEON;

the court.

.LEON;

■ • Protod-QT ku j ••• ••.

'''.arrant > ■''* ' n_, authority

!*Pert l3w

a Tac| ? fetr. _

ackiricr

Elusion,

erapl°^ <* «e;
that he

m net-at

Can we approach?

Tes. •

dge' lnSintiati°n that a

--PUired is some thing _t
— j.-uaioji. Th a- J

m . ‘I-' j
a Wr^^-Mt.reghid^<& r ; ■ •

- ser.eiid.ant tn ‘ . : - . ■ ' ;to go mto t'he dar- 
works in. .._. ,4e garage .

■ls. misleading the -in
COURT; Wen JUry‘

JU;3O‘hMd'te- .— 
thi . 3e’ ”ot "“leading
think the st=b '
, . . "e“ au of tUs
Iua“fy him as

■1HE COURT;

(The feiiowi . ■
sidebar. . • ' 3 prOT^ngs w&re had

°ar c°nferenCe.j ■ ' .. • " = d a^

MR- LEON.-
"«rMt Ms someh^

Ove“lad. you
< m n o we v- 

Ur' T..did noc. .

C°Uld haVe.^PPened is t.afc
L-Ilat you 

citizen by oni„ • /f>
□r , 9 09 into . \

authorized h--^ed to jo into, for • v 
ror ^hich you

4 could have
Now, 

idangered
I -Dr°Perty thac ,s _

''ad no —Lv«„6ct?

5

5

, A'M,/ECOPy 
> O'O'K OF T,ii.
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1

2

That's my point .
3

4 anyth!ng.

8 duty to get

9 cessary,

10 'conclusion.
11 .tl3vin.gr J

12

3

14

15
THE COURT:

IS. ><

17

18

. 19 •

the20

yorid's21

22

23

24

"2 5

the .questions

. MR. LEON: fiut "he dM
. ■ ■; • • . ■ .. . ■ not ’'’’iodate a rule 

about a ^rj-an.t, aimd life ;< ■■ ?■<

°egau>e he went-'t.o a

statement/'it's both

disagree on that point.

-you're trying to make, though.. .

Actually, with, respect to a 

tifial agd a.pre tria.1.. ' so: r 

understand' the -poibt '

"hole lot different than 

a motion to suppress, and

BUR LEW- r. _ . ' ' •
“ "Ot trying to sappress

LEON, i don't have a problem Wth

• other -than the Fiet ' 
that ,the insinuahiori 'h>-ri-1 '■ ..

. ~-e is tnat he violated. ,a

1 ”arrant “ten. in to; it „asnn .
*nd' you Know, it's alegal 

it’s not a

statement vith 

then in trial attacking'' th '
ng the propriety of taking

a P.ret-rial decision, we're '

search, we ye dQns

MR- ' LEON: ■

■ the statement. It's 
talking about.

MR- BURLEWi not attattog 

wch, but you can't .hold him up „ eh, 

Qteatest policeman, and haro ■
' na have him violate 

It's disingenuous.

tl3vin.gr


1

2

3

4

5

6

7

8

. 9

1-0

11

12

13

14

15

16

467

DEPUTY

; CUPYA1 TEST

I Permitted — i

-and obviate the

.Number

_conteiition that

THS COURT-1 • The reason 
t'^authis.

reaS0U xuxmg.

' it is that number one,

.cannot direct - ’•

: a.Pexmis.si.bie search 

with ’your ler-t,; -
9al inclusion .that the off ' 

direct 4 ' officer Can .
J P^ate citizen tl) e .

■ a Pr«ate Spafe
need for a warrant. ■ 

t“°' tha«'= stasis for a 

this person, Ur
— ™nty T i P taer- had the

' J have heard m t.rtlmony fc .
t-hs authority fn “ 6 had

' C°"~“ t01 search. So x <• "
disagree with your OT,r

rail premises.

“ ’ “Planar as to the
tie reason t permitted 

a lw enforcetneht officer 
C so“ah°dy to do something and v ' 

and make it 
number one So" T u • ...____. .

17

18

.....19
20

21

22

23

24

25

' °«icer that ■ s ■ L" a^e»»«t- ;zrbetestifyi*iatu ei?amly, if !»., circumventing 
Procedure,’ that-<< ’ Anting a

S So^ing that Mr. Bu^wl ’ to bring to . ■ U-le“ • '
itur's attention.

Number three t .
cue-,,. " ' ‘ perinitted that ldst

lon' and_ that's what Th-
_ 1 'hlnk bought us a 11

^P here, beCause he,^ . us all
;■ °LeSt1^ that he took ‘G

Certain acti^ to protecfc b. e .. . ‘u
safety of. a ^.vabe

trial court judge ruling 
(Tr. Pgs. 448-449, 467-468, 471)
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,2

3

4

5

6

■7

•8

9

10

11 the
12

13 ■ A.
14 Q.
15 is hotuiyour
16 A.
17 Q.
18 A.
19 Q.’,
20 • A.
21 Q.
22 A.
.23 Q.
24 A.
25 Q.

AIp i

I worked
witH the

Homicides? ho
80 your training lns , ,

;■ - as Homicide

two in Roodlawn.

FBI?.

That was in

Okay _■

£tRUECOpYATTEST ‘
■ C^S4c^^d,irHA!'!!’r0NC<JU’<TY

Pending question was read back by. ■ 

CQurt reporter.)■

W COURT: sir ' ™ ■ 
r' 90 anead and answer. ’ '

That is correct.

you talked about your traini 
o«o training '

1 " -vm ho41clde ..

When was that?

I worked fiVP> , .
/' inL^oln Heights.

How many year<? ■ -i years ago was that?

I-972 through '78.

citizen •'aha Aw hiT?*- utrtr?
the last question, t believe -

- — ask£d, wa> rtat he _ doi;g 

;ziYrn9erin9Mr- —— ; /ct hlSpw“uS t«dmoay. Sothat,sAy 
pennattea that

Uhe following piKteedlngg w
open court, in th« •: « ty ^Presence:pf ■ the

MR- BURLEW- w™,™ - ■«. Would you read the y ■ 
Tuostionback.



°epuiy4 69

2

. 3 A,
4

5

6
No

7-
MR'.

8
Your HonorTHS Yes.■S

MR. BURLSW:10
THE COURT:11 Q- OU12 correct?

13 A Yes.14
Q-

15 A. correct?
16 Q.
17 ready to kill,
18

i
19

Q-'
2 0. you're
21 A.
22

Q-
.23 to pull
24

25 A.

1

,1...

Prepared

ihat 1 c 'J-s . correct

that
tc kill?

Q.

hOml°Us i— usator 
A.

D^EW:. Just ue raon?ett 

COURT;

' sir

Wc^-sss
O,"±<;ide U’«tiSatlon „as .

™ - Uneoln Haights -ailable
ghts and JJoodiawn r,- i, 

J-o.wn, right’
That'® correot;

You're-not •claf.i
■ clai^ng that

r re an expert-r, are you?

sir.

In theMof

You are not Mo a 
. ara« your weanono fire ,•+- ’XpOn unless

• ■ ^11, ,correGt? .
'T'ilat M. correct. ■

-ottraiMdto q 
weapon to SCarA . tO *oun<3 or.

t^re' intimidate
- ■ e' °r lighten, bn

Yesz sir.
And you're ■ trained by the FBi,
Yes, sir.

-on only draw your we
correct, ' '** »»• re

°ne other questir, ynesuion, Sorry.
That's okay.

indicated that- .tat You drew yOUT- , your weapon,



1

2

3

4

5

,  . ■ ■■■& ~~ ----------------——. ....... ■ . 4-70

. w-5-th no homicide invent- •
Sthout notifyiflg the vestlgatiG^ .

eiti-zea to the Scene a - tOOk aiPHvate

' ■ y°U Were.PWaredto kill?

.That is correct. ?

6

7 BY .MR-. LEON .

8 '

5 •
the

10
A

11 see

12 check to see if the
13

MR.
14

THE COURT
15

MR. LEON;
■ 16

the.
17

18

• 19

2 0'

21

22

23

. 24

25

'i:

Q.

take you to
Did you _ j. * . . ...

toe *, Wr to

®- BOrlbu.. Thaik you,

REDIRECT EXAMINATION

COURT;
■ MS- BURLEW:
The COURT;
.^-.LEON: .Yes, 
MR- BURiEW;. 
THE COURT;

business.

a Sr°od time. for a 
tall twenty minutes

He volunteered ju

' at daY' wanted to 
tools were there.
SWEN; Objection.

Z'11 Pennit it.

Nothing further.

Anything- furthet?

Nothing further.

tM, wltaMS?
ma'am.

No objection_

You are free 'to Bo about your

(Witness excused.)
THE COURT; Is .±s *-his 

break? Let < s. s.take our break,
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the proceedings in this cause.
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in stenotype, in
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