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IN THE COURT OF APPEALS S
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY OHIO

STATE OF GCHIO, :  APPEALNO. C-250290
, ' TRIALNQ. B-9609928
Plaintiff-Appellee,

Vs.
EDWARD SMITH,
Defendant-Appellant.

NESTOR, Judge.

~ This court sua sponte removes this cause from the regular calendar and places
it on the courf’s accnlﬂr ated calender, and this judgment entry is not an opinion of the
court. See Rep. Op R.3.1; App.R. 11. 1(E); Loc. R 11.1.

Defendant-appellant Edward Smith appeals the judgment of the Hamilton
County Court of Common Pleas denymg his motion for leave to file motion for a pew
tnal based on newly discovered evidence. Because Smith d1d not demonstrate that he
was unavmdably prevented from d1scovermg the new ev1dence upon which his motion
for a new trial relies, we affirm the lower court’s judgment.

' In 1998, following Smith’s conviction for murder, this court reversed the trial
court s judgment and ordered a new trial. See State v. Smith, 130 Ohio App.3d 360
(1st Dist. 1998) (reversmg defendant’s conviction based on prosecutorial misconduct
during closing argument), On remand, a jury once again found Smith guilty of murder

and an accompanying ﬁrearm speaﬁcatlon, and he received a 15-year-to-life sentence

on the murder charge and a three-year sentence on the specification. Smith
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s“ubééquentlj; aﬁﬁeaied his conviction, whicﬁ this court affimed. See State v. Smith,
2000 Ohio App. LEXIS 5082 (1st Dist. Nov. 3, 2000).
At Smith’s trial, the State presented the testimony of Randall Rozier, the
victim’s cousin and an FBI agent based out of New York. Agent Rozier testified at trial
* that He had beéen visiting family in Cincinnati during the time the victiin was shot and.
killed. Upon 1eaming that Smith had recently had an argument with ﬁe victim over
the amounit'of money the victim owed Smith for masonry work, Rozier spoke with one
of Smith’s employees and asked him for help locaﬁﬁg Smith. The employee droye with
Rozier to a storage unit used by Smith to house tools for his business. There, they
found Smith parked inside the storage unit. The employee spoke with Smith and
Rozier stayed in his car, althoﬁgh he explained that he did draw his gun after seeing a
“Jook” on Smith’s face as the employee a.pﬁr;)a.ched him. Eventually, Rozier and the
employee left, and, ﬁpon driving away, they observed Smith exit from the storage anit
and drive away in the opposite direction. Finaily, Rozier tesﬁﬁed that after that
mcident, he asked the local police chief as well as his FBI supervisor if he could heip
with the investigation, but he was not given permission to do so.
Nearly 25 years after the trial, Smith sought leave under Crim.R. 33(B) tofile a
motion for a new trial based on his recent djséovery of federal regulations, often
referred to as Touhy regulations, which govern a federal employee’s testimony in cases
“where the United States is not a party. See 28 C.F.R. § 16.21 et seq. Smith contends
that the State suppressed the fact tﬁat Agent Rozier investigated Smith and testified
against him in contravention of the Touhy regulations. Smith asserts that the
suppression of this evidence deprived him of the opportunity to challenge Agent

Rozier’s credibility during cross-examination. He argues that the jury might have
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questioned Rozier’s testimony had they been aw.,vare of his failure to follow federal
protocols.

The common Pleas court denied Smith’s motien without an evidentiary
hearing, concluding that the Touhy regulations were in existence and avallable for
_Smith’s use at the time of his trial and that his new-trial motion was meritless. -

Smith now appeals, asserting in two assignments of error that the common
pleas court abused its discretioﬁ by denying his motion for leave to file a new-trial
‘motion without: & hearing ‘and for: addressing the ‘merits *of his-nevw:trial- motion
without first determining that he was unavoidably prevented from discovering the new
evidence upon which he relies to support his new-trial motion. We review the denial
of a Crim.R. 33(B) motion for abuse of discretion. State v. Smith, 2023-Ohio-3954, -
6’{(1st Dist.), citing State v. Hatton, 2022-Ohia-3991, 7 29.

A motion for a new trial based on uewly discovered evidence must be filed
withjp 120 days of the verdict. To obtain leave to file a delayed motion for a new trial
based on newly discovered evidence, a defendant must demonstrate by “clear and
convincing proof” that he was unavoidably prevented from discovering the evidence
upon which the motion is based within the 120-day timeframe. Crim.R. 33(B). A
defendant is unav01dab1y prevented from discovering new evidence if he had no
knowledge of the existence of the new evidence and, in the exercise of reasonable
djligenae, could not have learned of its existence within the time prescribed for filing
a motion for a new trial. State v. Ojile, 2021-Ohio-2955, § 15 (1st Dist.). A defendant

may also satisfy the “anavoidably prevented” requirement by showing that the State
suppressed the evidence on which the defendant would rely when seeking a new trial.

State v. McNeal, 2022-Ohio-2703, T 5. Finally, a defendant is only entitled to a hearing

on a motion for leave to file an untimely motion for a new trial if the defendant submits

3
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77 T docurments that “on-their face” support his claim that hewas unavoidably prevented - -~ e
from timely discovering the grounds for the motion. State v. Smith, 2020-Ohio-6718,
917 (ast Dist.), citing State v. Carusone, 2013-Ohio-5034, 14, 33 (st Dist.).

-Although ﬁe lower court did not explicitly use the term .“unavoidably
prevented” in its. denial of Smith’s Crim.R. 33(B) motion, the sta,ténjlentjs. ‘within the
court’s entry support a determination of unavoidable pr_e'vention. These étatements
can reasonably be intérpreted to mean that Smith was not unavoidably prevented ﬁ§m
discovering the existence of the Touhy regulations. -

To the extent that Smith asserts that the Touhy regulations coﬁstitute new
evidence for his new-trial motion, he has failed to demonstrate that he could not have
discovered their existence through reasonable diligence at the time of trial or within
120 days following the jury’s verdict. The Touhy regulations were in existence at the
time of Smith’s trial and had been since the 1950s. See United States ex rel. Touly v.
Ragen, 340 U.S. 462, 467-468 (1951). To the extent that Smith is arguing that he
recenﬂy disc'qver‘ed that Rozier lacked permission to testify at trial in contravention of
the Touhy reglﬂaﬁons and that the State suppressed this evidence, he has not provided
any evidence to substantiate this claim. The State did not conceal Rozier’s employment
as an FBI agent; Rozier himself testified to this fact at trial and stated that he did not
have permission to assist local police with the mﬁrder im_restigaﬁon.

Because Smith cannot demonstrate that he was unavoidably prevented froin
discovering the Touhy regulations or that the State suppressed Rozier’s alleged
violation of those regulations, the common pleas court did not abuse its discretion by
denying his Crim.R. 33(B) motion for leave to file a new-trial motion without an

evidentiary hearing.
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Lastly, whlle the ‘common pleas court should not have discussed the merits of -+« -+ e oo

the new-trial motion without ﬁrst ﬁndmg that Smith had been unavoidably prevented
from d1scovermg the evidence upon which his new-trial motion relies, Smith has not

shown any prejudicial error resultmg from this action. See App.R.12(D). The denial of

Smith’ s Crim.R. 33(B) motion was not based on the ments ofhxs new-trial motion, ,but

on the detenmnahon that the newly d15covered evidence—the Touhy regulations—
were available and discoverable at the time of his trial.

_ Accordmgly, Smith’s two asstgnme?ﬁts of etror aré overruled, and the judgment
of the common pleas court is affirmed.

The court further orders that 1) a copy of this Judgment constitutes the

mandate, 2) the mandate be sent to the trial court for execution under App.R. 27, and

3) costs shall be taxed under App.R. 24.

Bock, P.J., and Moors, J o5 CONICUT.

To the clerk: '
Enter upon the journal of the court on 12/11/2025 per order of the court,

By: AMWW
K_)Admmlktrahve J udge U




IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, 0HIO

STATE OF (_)HIO, : APPEAL NO. C-250290
N Plaintiff-Appellee,

vs, ‘ : ' ENTRY DENYING APP.R.
5 26(A4) APPLICATION FOR
"EDWARD SMITH, : i’fag RECONSIDERATION

Defendant-Appellant.

This cause is before the court on defendant-appellant Edward Smith’s App.R.
26(A) application for reconsideration filed on December 22, 2025. . '
| ~ We deny Smith’s application for reconsideration because he has not ealled to
our attention an obvious errop inour d‘eéisicn or an issue that the court did not, or did
not fully, consider. State v, Black, 78 Ohio App.gd 130, 132 (1t Dist. 1991), citing
Matthews v. Ma&hews,'s Ohio App.3d 140, 143 (10th Dist. '1981). .
Accordingly, the court finds the application is not well taken and denies the
same, _ : :
Bocg, P.J., NESTOR and Moorg, JJ,

To the clerk: |
Enter upon the journal of the courton __ JAN D3 205 ———o

By: A . ajm . (Copies sent to all counsel)
=T Judge ‘




Ll hn:o

M 07 205 NTERED

THESTATE OF OHIO HAMILTON CO = MAY D06 2005
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' COURT OF COMMION PLEAS ~
' MMC HON. WENDE C. CROSS

CRIMINAL DIVISION

STATE.OF OHlO, . | ' NO.B9609928
|  JUDGE CROSS

ST S ' - "~ LEAVETO FILE MQTION FOR NBW 4
T ‘EDWARD SM[TH o : B TRIAL’.BASED ON NEWLY- ;
' o ) : R OVERED_EVD)BNCE
Defendant o

Thls matter is before the Court upon the defendaﬂt’s pleadmg entltlcd "‘motion for leave

o E _. fo ﬁle mo’aon for neW tnal based on nery dlscovered ewdence pursuant to Cnm R 33(B) »

o f“lf‘he bas:lsof"the mo’mon 13’ » "an.FBI agen:t testi,ﬁed ax defendant s 1999 trlal in leatmn of the-:;'. e

sc:mony State v Skeckles, 176 omo St 3d 665, 2024-0111(»3339 The defendant’s momn fcn}.,ff-- L
o Lgave\to ﬁle a new tnal is demcd Furthg;r, the clau:n ralsed, by defendant lacks ment under the.;: o -
i .a_lItl:lOl'lty OfS%eckles, supra. D . T

A)ccordmgly, the defendant’s motion for leave to ﬁle a motion for a new tr1a1 is DENTED

S a.nd the Court ﬁmha ﬁnds that Sm1th’s new tnal motton falls on the n:enfs

Wende Cross, Judge
Hamﬂton County Court of Common Pleas
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, ': APPEAL NO. C-250290
PLAINTIFF-APPELLEE, . TRIALNO. B-9609928 -

V.
o ENTRY GRANTING IN PART
EDWARD SMITH, APPELLANT'S MOTION TO TRANSMIT
DEFENDANT—APPELLANT : THE RECORD AND DENYING MOTION
TO PROCEED IN FORMA PAUPERIS AS
MOoOoT

This cése' is before the Court on appellant’s motion to proceed in forma pauperis, filed
on May 20, 2025, and his motion to order and transmit the record, filed on July 15, 2025 and -
supplemented on July 18, 2025. : 4

Regarding the record for this appeal, the transcript of docket and journal entries was
filed on July 3, 2525, and includes al’ filings in the rial cowt case from March 23, 2001
forward. Documents pre-dating March 23, 2001 are only partially available as part of a case
scan performed by the Clerk of Courts’ office in connection with its document retention and
destruction schedule. The case scan was filed as part of the transcript of docket and journal
._entnes

As to transcripts of proceedings, the transcnpts from appellant’s 1999 re-trial were
also scanned as part of the Clerk of Courts document retention and destruction schedule. The
transeripts have not been filed in this appeal. The Court, therefore, orders the Clerk of Courts
to certify and file the transcripts of proceedings from the 1999 re-trial in this appeal, on or .
before August 29, 2025. With the filing of the transcripts, the Court wﬂl have the  complete
record necessary for determmmg this appeal

Regarding the motion to proceed in forma pauperis, appellant has previously been
determined to be indigerit and was, therefore, not charged a filing fee in this case. The motion

is, therefore, denied as moot.

CROUSE, P.J., BOCK and MOORE, JJ.
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To the clerk:

AUS 212025

.

(Copies sent to all counsel)




COURT OF COMMON PLEAS
'HAMILTON COUNTY, OHIO

STATE OF OHIO,
' PLAINTIFF.

No. C-990689
B-9609928

EDWARD SMITH . .
' C ‘DEFENDANT .

N N e e e e e e

N f.
,4;;'
_mANb(.RlpT QF - PROCEEDII\TGS
: JURY TRIAL
FOR APPEAIL
VOLUME III of V

APPEARANCES-

Gus A. Leon, Esq.
Anne Flanagan, Esq.-
On behalf of the State.

John H. Burlew, Esg. - ‘
On behalf of the ljefendanf“s
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© BE IT REMEMBERED that upon the Trial of this

.cause, in the Court of Common Pleas, before the Honorable

Ann Marie Ti"acey, one of the "udgen of sald Couvt on the

datns nerelnaf:ter 1nd¢catect, the followuzg proceedlngs

were had, to wit:

‘h ia, A TRUE COPYATTES

™
A1) HE HAMILTON COUN

7 “‘E"ix o R TEFON COUNTY, OHIO
Xy -~ DEPUTY

4

1 FBI AGENT ROZIER: “SWORN TESTIMONY”
(TR, PGS. 446-478) L
RPN




Gregory Domnell White (by deposition)
Direct Examination by Ms. Flanagan .

VOLUME III
AUGUST 4, .1999

Gregory White
Direct Examlnatlon by MS. FLANAGRN

Cross Examlnatlon by MR BURLEW .
-

Randall Rozier '
Direct Examination by MR: LEON"
-Cross-Examination by MR. BURLEW
Redlrect Examlnatlon by MR LEON

Robert Glpson

Direct Examination by MS, FIANAGAN
Cross-~Examination by ‘MR. BURLEW

Lee Ferguson ,
Direct Examination by MS. FLANAGAI\T
Crogs-~-Examination by MR. BURLEW
Redi rect Examnatlon by MS. FLAM&GAN

™ Chief Ernest McCowen, Junior -

Direct Examiration by = MS. FLANAGA
-Cross~Examination by MR.. BURLEW

VOLUME Iv.
AUGUST 9, 1593
e

) . .
Ken Adkins £

Direct Examination by MS. FLANAGAN
Cross Examnatlon by MR. BURLEW .

Sergeant Sandra Stevens on

Direct Examination by Ms. FIANACAN .
Cross- Examinatlon by - MR. BURLEW

' Mlchael Trimpe
Direct Examination by MS. FLANAGA.N
Cross-Examination by MR. BURLEW

Redirect Examination by MS, FLANM\GAN
Recross-Examination by MR. BURLE§Y

Dr. Robert Pfalzgraf
Direct Examination by Ms.
V01r Dlre by MR BURLEW

HE HAMILTON COUN"Y

COUNTY, QHIC
- DEPUTY




RANDAT,T, MARCELLUS ROZIER

having been firs

as foliows:

THE COURT. Good 'mcsrniq'g}.
TEE WITNESS. '.Good morning.
THE COURT:

: '_ - ,‘\eep..luwwulce“up _.,_—ﬁof:»‘mad

DIRECT EXAMINATION

State Your name, apd spell your lagk

"'Randall Marcellus_ Rozier, R-o-

Q. . EHow are yoﬁ emp Loyed? -

A, Special agent, Federal Bureay of

Investigation.

Q. And you work for the PRI nowy -

>A._ v I do.

T Q. - Where are yoy stationed? Where do

I'm assigned to the New York division.

You work in where?
New Rochelle, weyw York.

New Rocha]l lev?

long have’ YOu leen wizh the FRI?D

St duly sworn, was examined ang testified

e A TRUE COPYATTEST

&%) CLERICORTHE HAMILTON counTy
g: COURT. HAMILTON COUNTY, OMig
,:?q A DEPUTY 446

Z—i—e-rﬁ




f'} [RUE COPYATTEST
CLERK E HAMILTON COUNTY
. HAMILTON COUNTY QHIO

. w:r'UTY 448

corruption; that's about it.

Q. Okay. And have you done -- been involved

in undercover situations that invbl;/e dangervs?
THE COURT: Can we nove this Eai‘ong?_
" MR. LEON: .This ismy lasﬁ question.
THE COURT: I ,,d_ém._'_,,t know the .re.‘lev-.'anc.y.‘ .
T ':—xm::nﬁm\: . X 4‘ il .;t'ie At up.
| THE CQURT: Let me see you at sidei:ar,'
please. .
(The follow1ng proceedlngs were had at
si debar conference )
| MR?' LEON: - Wh‘%'t? | . .
THE COURT: W‘sia-t_:"s t'h.e‘. relevancy? Is he :
an- expert withess or someﬁhingf
' ' MR I_LE‘.ON .He mll'be stlfygng that:
Qhén he came upen the S:Ltu ‘ .
‘bas:.cally, hws tralnlng said HLY ;
'poTJ_ce offlcer, he was frlghtened erjxougn to pul1
his flrearm when he saw what was happening betW°en )
" Spikner and the defandank. Ee's ‘a £rained -- |
THE €OURT: What's the rélevancy?
MR. LEON: There‘s a disﬁute here about

whethex

s e

ot

. “Witness

TRIAL COURT JUDGE RULING:
~ (Tr. Pgs. 448-449, 467-468, 471)
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,?& @‘%\ CLERK g HAMILTON COUNTY
3 ;.E;{ "ou  HAMILTON COUNTY OHIO |
o ..%{:zuﬁ““ uTY

on the scene because of Hhie fear, based on his
. Lraining. That gives relevance to his. actiong.

MR-, BURLEW Spikner never testified to

THE COURT. Spikrer never. said he saw a
gun. You don't object')
. MR BURLEW I do object
MR LEON He's geing to te-étify ;—
THE COURT. No. wme you trying to
impeach your OwWn witnegg? '
MR, LEON: No. ‘ | _
THE COBRT, _ -The.n" I'm not allow1ng ity
Thénk yéu. |
(The follow1ng Proce d_mns were had ing
open c'ourt:, 1n the presence of Ll;e j;ju_ry‘.)

;~' BY MR, LEON

Q... " _oa iaec‘ember.t}ienfz

[ Lincoln meignis,

A, I was.

Q. o And you were here for wHa't‘reasoﬁ'?
A . | I was on vacaulon

Q. fou a*fe related or were related

nctlm in chis- caae Eugene J°nJ 3}

Wﬁét-WéaﬁybgrE#éi&
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Did you call police or anything aftey

A ves. I ‘called 911;, -Ciilcinnati Police,

gave thﬂm a descrlm:lon of Mr, Smlth the velicle. Ang I

.beheve tﬂeY pat out a broadcast

j;'Q S When you WENt ‘to _the Scéne wbere

Mx Fenkins had been klll°d d_ld you go mto Mr. Jenklns"

truck ‘or ‘touch it or anythlng of that uature?

‘Al . . No, 1 4ig not.

-

MR. LEON: - Your. witheds.

THE coUR’T-' Mz, Bmew

CROSS EXAMINLAT ION

Q. " Mr. ‘.Rozier,‘ at the Ei’mg of the hbmjrtgic‘i‘é! .

whHere were you statione‘di’»’

o~

‘A, My offlce of asmgnmenr_ was New York

Q. » "2nd who was tha agent in charge of. that

.office, Your bosg?

AL . In charge of New York office, we fve

Achanged three tipes sm e then.
Q. Well, let me ask you ..

A I 5=llev== i, ;vas Ca s+r¢n.'

:\. I

Df\ you r\ead aLf“l”C‘"rlaat”‘"). ..,Q g%t 1nvolved'
_ 1n 3 loczal watuer" _ : o A . LR

DEFENSE COUNSEL: CROSS-EXAMINATION
(Tr. pgs. 461- 470),. T
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AL . . Mr. Calstrum did ﬁof ‘k’low..
\' - Q. | Did any of the agents involved gij}é
permission for you to assist?
| A, No,

Q. ~ You asked to get 'mvolved you weren't

asked; you wanted to get involved in thls maf‘f'er, correct?

AU L You asked me two (ILeS&_lOl'lS

Q. : You asked the chief if 'you could get

involved, correct?

A, I asked 11_ I could aas:x_st Lh em, yes, sir.

.

Q. I believe you askec‘. if you could get

ipvolyed. AS a matter of J:act: yox. asked him if he wou,ld'
mind if ydy assis't__ed, did- you not’ﬁ
a. L think we're saying the' samé thing, sir.
Q. Just‘ o be

and asked if he would mind if you

AL That is correct.

Q. ‘Now, atb the time you gor. 1nv01ved you

were not a sworn F‘lncz.n'latl Dollce offic cer, cc-rrect:?
8

‘A, I was D.Ql_ a Cincinaati police officer.

Q. And wnaL Ls the FBI protocol when you

involved in an imve itive matter in a foreign
are you rem‘. red to morify your agsnt in
i

You asied me tw

q

P4

62




2. Ars you required to notify the agent in
‘charge, or his re.ore'sentat.ive if you get involved in a
C[lml"lal 1nvestlgatlon in anothnr urlsdlctlon’

A, " That is’ correct

Q. : And chat s why you agent in charge was
in .:Neerork;' and he was the orﬂy ——and t:hat's where
Lgeographlcal llmlts were, unlegs he authorj.zed you to
Eravel out51de those llmlts or be nvolved in an
invesolgatior outside of those Tlmlcb, is it noi:?

A That is not the FRBI protocoi,‘ sir.

Q. So ,you can go whe-re You want:7

A: | Wlould you llke for ne to explaln the
protocol. to you?

Q. I'd l-ivke Lhe answer to my question. cCan
f(ou 'go.»‘vbere you, wamt?
| A No | ;/ou cannot go v.h ere you Want

Q. | Can you volunteer to assust any

ctepa‘"tmeflt tl*at you want: to get 1r1volred m?

A I can v’olunt.eer that is correct
Q. nl'ld You need no p“La* DermlSSiDD?

" With permission; yes, six.

Did you have Permission?

1 did sof .

age, how did you know ebaf‘ that was Ed Smith's
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UTY

garage?

Spikner toldl me it wag his.
told yoﬁ that it was Ed.Smith's
‘garage? . |
A. told me that's .where he sﬁon’réd ‘the
Lools, vyes, sir. .
| Q. Where -ﬁ}'é's'yoﬁr_' Warant Eo_ go ~:"Llrl1.sic-i,'e?
MR, 'LEON:; : O—b.jection,
THE COURT: - Overruled.
A. I had po warrant.
Q. " You had no authority to go inside,
' co‘rrect>? » |
MR. LEON: Objection,
| THE. COURT: Ove'r.x.'uled.
A, I did not have a wafraﬁt, no, sir.

0. As a matter of fact, the polide chief you

£

o

talked to-was the chief of Lincolu Heightg?

A.\ - = Yés., o »
0. _ He bad noA ;uthbrity to police the streets
of the Citjr cgf Cincin.nati, dia hs;?
' f MR. LEON: Objection.
THE CQﬁRT: Sustainecl
Q. Did;"you ever ask him if you were

permitted to go into the City of Cincinnati?

MR. LEON: ‘Objection.
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THE COURT. Overruied, You may 8Nsweyr .
No, Sir, I did not. .
Q. Now

s

LEON: Can we aproach?

Yes

{The fcgll_-owi'ng p’roceedingj,s
T conferencei.)'

MR. Leoy. Judge, tpe insimia'tion'that a
was SOmehow ra

Tequiregd g sémethi‘ng -~ itrg
conclug ion.

cIm ot misleading

enﬁ.oz;cem-ent Offjicer,

. PTOLogql .

Wd oy bl

“arrant, pn autho i

NTY, ONIQ...- e e



L(“«
Oun

HAMILION

sparch we_‘vé done thar pr.etr‘ial-
MR LEON: - z'xactly. That's m/ pomt
MR. BURLEW - I'm not trylng to S‘Jpp'ress
an/Lhw‘lg | | 4
MR LEON I don't have a problem With
the questions, neLessa*lly ol“her than the faict'
thét Jthe 1Ps1nuat n here is tna he VLOlatnd .a
duty to get a warrane. When, in-fact, it wasnTg
| nec‘e'ssairy',.' And, you :k;riow, 1t's‘a’leg31'l‘.

'conclusion. It'sg no't a whole 1bt'different than

Jhaving a statement with a mot7on 1o suppress, ang

e

then in trial at*acklng the proprw.ty of taklng
the Statement. It‘s a pretrlal dnc1sxon we_’re'
talking about.

THE COURT: Actuall} .wvth respect to a

stal:emént-,"i;t’s beth a. trial am:? aDreurlal Sa T

T AT e e g, 4, vt

dlsagree on t:nat pouh_. "T understand the Do.mt

_You're trying to‘»ma__i_ke, though

MR 'BURLEW: : I m not a«.tack?ng the
§earch, but you can‘t hold hlm up as the world's
graeatest policeman, ang have him v1olate’ rules,

Icrs disingenuous.

. MR, EON But he di d not vi_,olat:e & rule

‘abOLt a warrant and Eh

'peg;a‘u;s,:: I-e «ant l:o Alg ,,);age &b

o e i ~____._-._._-._~.__..,_.___-.__



tl3vin.gr

“acceSSjtd."
-THR COURT, - The reason I permi‘:ted -- I
aki

Ire2ason for My ruling,

take all thig. ag seeking ny explanafﬁioﬁ as to the

And the

“it is that JAumber one,

Number two, there's_ Ao basig for a
Contentig

r Certainly, if het

. N
8 c1rcumvent1ng a

- Procedure; that' g sbmething that Mr. Burlawi g
to the ju

entitled to bring 2IY's attention.

Number three, 71

I penﬂited that 14gt

Question, and_that{s

what T :hink'brought us all
up here, because he'g

Cestified thae he topk
Certain actjiong Lo protect

Bhe safety of 4 bri

RT ] E (G:
TRIAL COURT JUDGE RULIN
(Tr. Pgs. 448-449, 467-468, 471)




ATRUE COPY ATTEST
OLEEN O ihe HALM ToN COUNTY
T .lll}‘.}N TINNT UHIS

I permitteg that Question,

(The followi_ng Puceedings waye had in

°bPen court, ip Ehe presence of ‘the jury.)

‘. MR. BUR;TJEW: Would you rea&-the Jast E

‘Question back .

(The Pending Question wag read back by .

the court 'reporter_.) -

THE  COURT. 8ir, g ahead ang answer,
A. . That jig Correct .

Q. - Now, You talked abit your training, what

homicide trainings

A.

I worked approxihzately Seven Homicide --

Q. When was that?

1 worked five in Lincoln Heightg,
How many. Years ago ag that?

. "That wag in 1972 through 173,

© - Okay.

And 1 worked two in Woédlawn.
Any with the pgro

- Homi cidés ?




COUNTY.
OuNTY QHIq -

DEPUTYY 69

Te not Claining that you'

Q.
Correct?

A

Q.
A

Q. -
{ ready to kily, correct’>
a. In préparation thereor .

nlemezmt“”

mhat 1s correc+
You're'na traineq to shoot 4 wound o .

lntlm date,  op frighten, but

That ig’ corraﬂt




You took aiprivate

and yoy were prepared to kiils

A, . That 4g Correct,
- MR. BURLEy. Thank: you, -

REDIRRCT EXaMIiaTTON

He volunteered. e vanted tgq Check to

he wanteg to

© Objection,
COURT:. 1:'11‘1 pemit'it:. '
LEON; Nothing Further. '.
"-AC_OURT ¢ Anythipg furthero

BURLER Nothing further.

COURT: May 1 excu‘se.' this‘Wit-ne.sés?

.. LEON . ':'.Y:es, ma‘am. © -
BURLEW No Objection »

' THE COURT. You  are free t;_o Qo abolit yéur |
busvi'ness.' -
(Witné_.ss éxcuséd.) |

THE .C‘OURT: Is thig ; goéd time for a

11 twenty Minuteg

break? Letts take OUr break, t3

Y ATTEST
OF THE HAMILTON COUNTY
HAMITEON COUNTY. OHIO

DEPUTY




C-E-R-T-I-F-1-ca-r.g

: I; Barbara Moss Ran. oFflcz.al shortnand
reporter for the’ Court of Common Pleas duly
appo_mted by ~the Lot - toznepere—#*bﬁmﬂ S
: *w_ull—pxli“b“‘causa ~do "ihereny cafhfy ‘that' the
r@rego:.ng 940 pages constitute 3 true and complete ’
transcrlptv on of my notes, tiaken in stenotype, in
‘the Droc°°d1ngs in t:hls cause,

IN WITNESS WHEREOF, ‘I have hereuntcg set

my hand at Clqcumatl Ohio thig 1t day of -

Lé E%ara Moss, RPR

Official Court Reporters
Court of Common Pleas
Hamilton County, Ohio -

March), 2000

COPY AT TEST
OF irif SRy, hLTQN COUNTY
TG

CERTIFIED COURT REPORTER
“BARBARA MOSS”
(Tr. P. 941)




