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SUPPL APP-002413



��

���������	�
���
�����������������
�����
�����
�����
�
��������������
��
��������������������������
�������� !����"#$�%�������
��
�����&��'()*+,��
��

����
�����������������������	�
�
������������
������������������*-).�/)�0.)1�2(3.21���������������������
�����
��
���������������
���
����	������������������
����(44(5.5+���
�������6.*+���7��"8�9�:�#������;#�%����
�����&�%<����
��=2/**(>,��$;�?�9�����@$$&�%�
��������
������
��&��A���
������
����������
�BC����������
������������������������
�D��	�������
��	����
�����	�����������������EF5G.�0!�6F) ,��8$�?�9��"�8,�";H�%IJII&�%<����
��=2/**(>,��$;�?�9�����@$$&���BKC�����������������������������������B�C��D��������������
��������������BC����
����
�
��������
�������
����������
���
��������
�����D������
�����������
�����������������L���
������������
����������������������
���������������	�������
���6.*+���7��"8�9�:�#������;HM;��%<����
��NFO.,���#�?�9�����;I&�%��������
�������&���P.G/5 ,������

����
��������Q�������������
�����������
���
�
���������
���	��
�����������������
������Q��������
�����
�������������������
���������������	�������
��
�����������9��������������������������Q���������������
������
��������������
���N-G32.R,��@$�?�9�����"#H�%�������
���
�����&���S�
�
�����������
��
����������
��������
�T������������
���
��������������
����
������������� !����"H#��U������,���������
����
�����������������������9��������������������������������������
���	��
�������������	������������
�������
�����<���������� !����"H"�%�������
��
�����&��A�����������������������������	�������
���������������
���	��
�����������
�����������������Q������A�

����������Q�������
���������VW -)XYFZ4F5���,���@�9�:�#�����;I#���[\�� ]̂__̂`̀̂ ầ�b̂ cdef̀�eg�̂ĥijcke_�dlm̂�n̂ _̂�j_kgeobpq�jrd̂pf\��A�
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE 
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY 

 
 

CHRISTA GAIL PIKE,    ) 
       )   
 Plaintiff,      ) CAPITAL CASE 
       ) Execution: 
v.       ) September 30, 2026 
       )  
JONATHAN SKRMETTI, et al.  )  No. 26-0027-III 

)  
       )  Chancellor Myles 
 Defendants.    )  
       ) 

 
 

RESPONSE TO MOTION TO DISMISS 
 

 
 200 years ago, the State of Tennessee executed a Black woman whom they 

thought so insignificant they did not record her name.1 It was the last execution of a 

woman in Tennessee. Now, the State seeks to reignite that disgraceful past by 

executing Christa Gail Pike, a victim of multiple rapes as a child, who was eighteen 

years old when she committed the crime for which Tennessee seeks to kill her. Public 

support for the death penalty is at historic lows (52% according to lates Gallup 

 
1 See https://www.acrosswalls.org/datasets/executions-us (database drawn primarily 
from Espy reflecting only four executions of women: 1) March 20, 1807, hanging of 
Molly Holcomb, a Black female; 2) 1808 hanging of an unnamed Black female; 3) 1819 
hanging of an unnamed Black female, and 4) 1820 hanging of Eve Martin, race 
unknown for accessory to murder. However, the Espy database appears to have 
incorrectly included Eve Martin, who was the victim of a homicide, not an accessory. 
See David V. Baker, Women and Capital Punishment in the United States: An 
Analytical History, 132 (McFarland, 2015). 

E-FILED
4/13/2026 3:55 PM

CLERK & MASTER
DAVIDSON CO. CHANCERY CT.
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polling)2; and the only reason that 52% still support the death penalty is because they 

do not know what goes on behind the curtain. Tennessee intends to keep it that way.  

In 2011, to combat bad press over botched executions, and to blunt the 

momentum of abolition advocates, states began enacting secrecy statutes to shield 

certain information about how lethal injection drugs were procured, from and by 

whom, how often, and at what cost. Tennessee followed suit and enacted its own 

execution secrecy law aimed at protecting the identity of individuals involved in the 

execution process. Tenn. Code Ann. § 10-7-504(h)(1). Tennessee Department of 

Correction officials—receiving their marching orders from some of the Defendants in 

this lawsuit—use the law not only to shield the identity of those involved in 

executions, but to bludgeon anyone that seeks any information on how executions are 

conducted in Tennessee. See Kerrigan v. Newport, No. E2025-01974-COA-R10-CV 

(Tenn. Ct. App.).  

 Four months ago, under the same shroud of secrecy that plagues Tennessee’s 

execution process, the Tennessee Supreme Court tightened its grip on the way that 

prisoners challenge the way the State of Tennessee intends to carry out its state 

sponsored killing in an unconstitutional power grab. The Tennessee Supreme Cout 

promulgated Rule 12.4(E) without notice, without comment, and without feedback 

from stakeholders, including the death row prisoners themselves, the hundreds of 

capital certified lawyers in Tennessee, nor the three government-funded 

 
2 Gallup Historical Trends, Death Penalty https://news.gallup.com/poll/1606/death-
penalty.aspx. 
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organizations that exclusively represent capital prisoners. The results have been 

predictable: uncertainty about when the rule applies and when it does not; whether 

it has the power to toll any statute of limitations; whether the motion must be an 

initiating pleading, or whether it can be filed at any point prior to an execution; or 

whether the Tennessee Supreme Court can deny the motion, choosing instead to deny 

prisoners their fundamental rights of access to the courts before they even reach the 

courthouse doors. 

 Now, the State of Tennessee seeks to take away Christa Pike’s ability to 

challenge the way Tennessee intends to kill her. Rule 12.4(E) goes hand-in-hand with 

the Defendants’ misuse of the execution secrecy provisions in the Tennessee Public 

Records Act to suffocate due process and chill the exercise of constitutional rights. 

The Motion to Dismiss must be denied or, alternatively, this matter must be 

transferred so that Christa Pike can exercise the last constitutional right she has: to 

be free from the certain tortuous murder she faces at the hands of the State of 

Tennessee. 

Argument 

I. Tennessee Supreme Court Rule 12.4(E) is unlawful and 
unconstitutional. 

On December 5, 2025, the Tennessee Supreme Court amended Rule 12.4 of its 

Rules to restrict the fundamental right of prisoners to challenge the State’s method 

of execution. It provides, in relevant part: 

After a date of execution is set, any state court collateral litigation that 
would potentially affect the method or timing of execution must 
commence with the filing of a motion in this Court. Any response to the 
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motion must be filed within five (5) days of the motion, unless a different 
response time is ordered by the Court. If the collateral litigation may 
involve fact-finding, the moving party must request the appointment of 
a special master, consistent with the procedures outlined in Tennessee 
Rule of Civil Procedure 53. Any response in opposition to the motion for 
a special master must be filed within five (5) days of the motion, unless 
a different response time is ordered by the Court. If the Court grants the 
motion for a special master, the Court may appoint a special master, 
consistent with the procedures outlined in Rule 53. Any objection to the 
findings of the special master shall be by motion filed in this Court not 
later than five (5) days after being served with notice of the filing of the 
report, unless a different response time is ordered by the Court.  
 
The Rule was promulgated with no notice, comment, or input from 

stakeholders. That itself was outside the norm of how the Tennessee Supreme Court 

amends its substantive rules. For example: 

• On January 17, 2025, the Court solicited public comments on amendments 

to Sections 16.4(c) and 33.1 of Rule 9. The comment period ended March 3, 

2025 and the Court published its order amending the rule on March 7, 2026. 

• On April 28, 2025, the Court solicited comments on Rule 21, making 

substantial changes to CLE requirements. The comment period ended on 

June 27, 2025 and the Court adopted the proposed changes in a published 

order on October 10, 2025. 

• On August 14, 2025, the Court solicited comments on Rule 9, Section 10.1 

regarding the information the Board of Professional Responsibility could 

submit to the Tennessee Bar Association. The comment period ended on 

October 13, 2025 and the Order denying the proposal was published on 

December 3, 2025.  
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• On August 22, 2025, the Court solicited comments on proposed 

amendments to the Rules of Criminal, Civil, and Appellate procedure. The 

comment period ended on November 20, 2025 and an order adopting the 

changes was entered on January 14, 2026.  

• On September 16, 2025, the Court solicited comments on significant 

regulatory reforms. The comment period is still open.  

• On October 20, 2025, the Court solicited comments on amendments to Rule 

21, changing CLE requirements. The comment period ended on December 

19, 2025 and the Court denied the proposed changes on January 22, 2026.  

The Tennessee Supreme Court regularly seeks comments on substantial changes to 

the way in which lawyers practice law in Tennessee—whether it is just continuing 

legal education (CLE) or the rules of procedure. Changing the process by which death 

row prisoners must vindicate their Eighth Amendment rights under the United 

States Constitution deserves the highest scrutiny. Ms. Pike challenges the illegal and 

unconstitutional manner in which the Tennessee Supreme Court has restricted her 

fundamental right of access to the courts under the Tennessee and United States 

Constitutions.  

A. Rule 12.4(E) violates the United States and Tennessee 
Constitutions. 
 

Rule 12.4(E) violates the Tennessee Constitution. Specifically, Article VI, 

section 2 expressly provides that the jurisdiction of the Tennessee Supreme Court is 

“appellate only.” Tenn. Const., art. VI, § 2. See Ruckart v. Schubert, 443 S.W.2d 466 

(Tenn. 1969) (jurisdiction can only be exercised upon questions and issues tried and 
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adjudged by inferior courts); State v. Bank of East Tenn., 37 Tenn. 573 (Tenn. 1858); 

State ex rel. Conner v. Herbert, 154 S.W. 957 (Tenn. 1912) (Tennessee Constitution 

deprives supreme court of all original jurisdiction, and the General Assembly has no 

power to confer such jurisdiction upon it); Moore v. Love, 107 S.W.2d 982, 987 (Tenn. 

1936). In fact, attempts by the Tennessee Supreme Court to award itself original 

jurisdiction have been previously held unconstitutional. See State ex rel. Kain v. Hall, 

65 Tenn. 3, (Tenn. 1873).  

Article VI, section 2 provides two exceptions to the “appellate jurisdiction” 

limitation, but neither applies here. First, “restrictions and regulations . . . prescribed 

by law,”— i.e., passed through the General Assembly. But Rule 12.4(E) expressly 

violates the statutory authority conveyed on the Court by the General Assembly. 

Specifically, Tennessee Code Annotated § 16-3-403 provides that a rule prescribed by 

the Tennessee Supreme Court “shall not abridge, enlarge or modify any substantive 

right, and shall be consistent with the constitutions of the United States and 

Tennessee.” Rule 12.4(E) essentially eliminates a prisoner’s substantive right to 

challenge a method of execution. Second, the phrase “other jurisdiction as is now 

conferred by law on the present Supreme Court” refers to the powers of the court at 

the time of the 1870 adoption of Article VI, section 2.  

Both Article I of the Tennessee Constitution and the Fourteenth Amendment 

to the United States Constitution protect the fundamental right of access to the 

courts. The Tennessee Constitution provides that “all courts shall be open,” and that 

“every man . . . shall have remedy by due course of law.” Tenn. Const., art. I, § 17. 
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That section also provides that suits against the State of Tennessee “may be brought 

. . . in such manner and in such courts as the Legislature may by law direct.” Id. The 

General Assembly has not conferred power on the Tennessee Supreme Court to usurp 

this Court’s original jurisdiction nor to promulgate any rules portending to do so. 

The Fourteenth Amendment similarly provides a fundamental right of access 

to the courts. A right is fundamental when it is “explicitly or implicitly guaranteed 

by the Constitution.” San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1, 33–34 

(1973). An infringement of a fundamental right need not be direct. Mere interference 

is enough if it “substantially deters the exercise of the right or makes the exercise of 

the right materially more difficult.” Att’y Gen. of New York v. Soto-Lopez, 476 U.S. 

898, 903 (1986). The United States Supreme Court has endorsed this fundamental 

right. See Griffin v. Illinois, 351 U.S. 12, (1956); Douglas v. California, 372 U.S. 353 

(1963); Ross v. Moffitt, 417 U.S. 600 (1974); Ake v. Oklahoma, 470 U.S. 68 (1986); 

Boddie v. Connecticut, 401 U.S. 371 (1971). 

The Tennessee Supreme Court’s promulgation of a rule that strips Ms. Pike—

or anyone—of their right of fundamental access to the courts is unconstitutional, and 

the motion to dismiss should be denied. 

B. Rule 12.4(E) is an unlawful amendment to Tennessee Rule 
of Civil Procedure 3. 
 

Tennessee Rule of Civil Procedure 3 provides that civil actions “are commenced 

by filing a complaint with the clerk of court.” Tenn. R. Civ. P. 3. That rule also 

provides that an action must be commenced “within the meaning of any statute of 
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limitations.” Id. Amendments to the Rules of Civil Procedure must be presented to, 

and approved by, the Tennessee General Assembly. Tenn. Code Ann. § 16-3-404. 

Tennessee Supreme Court Rule 12.4(E) circumscribes this process and constitutes an 

unlawful amendment to the Tennessee Rules of Civil Procedure because it creates a 

new and exclusive mechanism to “commence an action.” In other words, Rule 12.4(E) 

effectively repeals Tennessee Rule of Civil Procedure 3 or, at best, creates an 

exception for one type of case.  

Ms. Pike filed her complaint, consistent with the Tennessee Rules of Civil 

Procedure, the Tennessee and United States Constitutions, and this Court’s 

jurisdiction under Tennessee Code Annotated §§ 29-14-103 and 113 within one year 

of the date she received a copy of Tennessee’s new lethal injection protocol. Rule 

12.4(E) provides no guidance for whether a motion in the Tennessee Supreme Court 

complies with or tolls the statute of limitations. Accordingly, Ms. Pike would have 

had no recourse to later challenge the execution protocol or bring any of her claims to 

vindicate her constitutional rights had she not filed in this Court.  

The unlawful amendment to the Tennessee Rules of Civil Procedure seeks to 

strip Ms. Pike of her constitutional rights. It is unconstitutional based on the 

authority prescribed to this Court by the Tennessee and United States Constitutions 

and the express statutory authority granted to this Court by the General Assembly. 
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C. Rule 12.4(E) violates due process because it is 
unconstitutionally vague. 
  

The Rule also violates Article I of the Tennessee Constitution and the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution 

because it is unconstitutionally vague. See Lanzetta v. State of N.J., 306 U.S. 451, 452 

(1939) (vague statutes are “repugnant to the due process clause of the Fourteenth 

Amendment”). A law is unconstitutionally vague when it “(1) ‘fails to provide people 

of ordinary intelligence a reasonable opportunity to understand what conduct it 

prohibits’ or (2) ‘authorizes or even encourages arbitrary and discriminatory 

enforcement.’” Platt v. Bd. of Commr’s on Grievances and Discipline, 894 F.3d 235, 

246 (6th Cir. 2018) (citing Hill v. Colorado, 530 U.S. 703, 732 (2000)). The standard 

must be strictly applied where, as here, certain fundamental rights are imperiled by 

the vague statute. See Vill. of Hoffman Ests. V. Flipside, Hoffman Ests., Inc., 455 U.S. 

489, 498–99 (1982).   

The Tennessee General Assembly and the Tennessee Rules of Civil Procedure 

expressly provide for the process by which citizens of Tennessee can bring lawsuits. 

The Tennessee Supreme Court’s end-around of the express process provided by the 

legislature is unconstitutional.  

The Defendants’ argue that Ms. Pike “ignored” Rule 12.4(E) and “commenced 

this collateral litigation”—a requirement for Rule 12.4(E) to apply. But Rule 12.4(E) 

is vague as to what is collateral. In Heck v. Humphrey, 512 U.S. 477, 481 (1994), the 

United States Supreme Court held that § 1983 could not be used to challenge the 

validity of a prior conviction or sentence to seek release or monetary damages because 

SUPPL APP-002458



10 
 

such a lawsuit would be a collateral attack on the conviction. But Ms. Pike is not 

challenging the validity of her conviction or sentence—only the manner in which the 

State intends to carry it out. The relief is prospective and, thus, not collateral. See 

Olivier v. City of Brandon, 146 S. Ct. 916 (Mar. 20, 2026).  

Not only is Rule 12.4(E) vague as to which claims it applies—claims 

challenging the execution protocol versus claims challenging the protocol on other 

grounds (like the First Amendment)—it is also vague as to the specific sequence a 

challenge must take. Can a plaintiff file a complaint and a motion? Does a motion 

carry the same force as a complaint? Can the Tennessee Supreme Court deny the 

motion outright? What effect does the motion have on the statute of limitations? Rule 

12.4(E) is also vague because it does not say how a case will be litigated. In short, it 

provides no standard, burden of proof, or what a litigant must do to prevail. The 

arbitrariness that the rule invites is unconstitutional. See Dambrot v. Cent. Michigan 

Univ., 55 F.3d 1177, 1184 (6th Cir. 1995) (Such an “unrestricted delegation of power 

. . . invites arbitrary, discriminatory and overzealous enforcement.”). 

The rushed and secretive nature of the amendment to Rule 12.4(E) provides a 

vague process not vetted by the General Assembly, void of public comment or input 

from stakeholders, and stands in direct contradiction with the express jurisdiction of 

this Court as provided by the legislature, by statute, and by the Rules of Civil 

Procedure. 
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D. Rule 12.4(E) is an unconstitutional taking and violates due 
process because it extinguishes an already vested cause of 
action. 
 

Rule 12.4(E) is also an unconstitutional “taking” in violation of Article I of the 

Tennessee Constitution, the Due Process Clause of the Fourteenth Amendment, and 

the Takings Clause of the Fifth Amendment to the Untied States Constitution. See 

Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982) (construing a taking to 

reach abstract rights). Rule 12.4(E) extinguishes an already-vested cause of action 

expressly provided by state and federal statute, the Tennessee Rules of Civil 

Procedure, and the Tennessee and United States Constitutions by forcing Ms. Pike 

to comply with an opaque and vague process to vindicate her fundamental rights. 

Furthermore, the rule provides no guidance or instruction about whether a motion 

with the Tennessee Supreme Court can be denied without process, whether it 

complies or tolls the statute of limitations, and what or which claims apply under its 

mandate.  

As such, the rule is unlawful and unconstitutional, and the motion to dismiss 

must be denied. 

E. In the alternative, this Court has the authority to construe 
the complaint as a Rule 12.4(E) motion and transfer this 
case to the Tennessee Supreme Court with instructions to 
appoint a special master in the interests of justice. 
 

Alternatively, if this Court finds that it lacks subject matter jurisdiction over 

Ms. Pike’s complaint, it has the authority to construe the complaint as a Rule 12.4(E) 

motion and transfer it to the Tennessee Supreme Court with instructions to appoint 

a special master. Tenn. Code Ann. §§ 16-1-102, 116. See Owens v. Muenzel, 2018 Tenn. 
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App. Lexis 752, *22 (Tenn. Ct. App. Dec. 21, 2018). Specifically, Tennessee Code 

Annotated § 16-1-116 provides that when a “state or county court of record” 

determines that it lacks jurisdiction, the court “shall, if it is in the interest of justice, 

transfer the action . . . to any other such court in which the action or appeal could 

have been brought at the time it was originally filed.” The Tennessee Constitution 

and the General Assembly have expressly conferred original jurisdiction on this 

Court. See Norton v. Everhart, 895 S.W.2d 317, 320 (Tenn. 1995). However, if this 

Court determines that Rule 12.4(E) controls to strip it of its original jurisdiction, it 

may transfer the case to “any other such court,” where the action could have been 

brought. Here, Rule 12.4(E) states that such an action shall “commence with the filing 

of a motion in [the Tennessee Supreme] Court.” Given the fundamental rights at 

stake, and the nature of death penalty litigation in general, the interests of justice 

weigh in Ms. Pike’s favor.    

II. The Complaint does not fail to state a claim under Rule 12.02 
and the motion to dismiss must be denied. 

 
A Rule 12.02 motion to dismiss challenges only the “legal sufficiency of the 

complaint, not the strengths of the plaintiff’s proof or evidence.” Webb v. Nashville 

Area Habitat for Humanity, Inc., 346 S.W.3d 422, 426 (Tenn. 2011). This Court must 

“construe the complaint liberally, presuming all factual allegations to be true and 

giving the plaintiff the benefit of all reasonable inferences.” Id. Tennessee follows a 

“liberal notice pleading standard, which recognizes that the primary purpose of 

pleadings is to provide notice of the issues presented to the opposing party and court.” 

Id. Taking all factual allegations as true and giving Ms. Pike the benefit of all 
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reasonable inferences, her complaint plainly states a claim for which relief can be 

granted. 

In Glossip v. Gross, the Supreme Court held that to prove a likelihood of 

success on the merits of an Eighth Amendment challenge, a plaintiff must show (1) 

that the protocol “creates a demonstrated risk of severe pain,” and (2) “that the risk 

is substantial when compared to the known and available alternatives.” 576 U.S. 863, 

878 (2015). See West v. Schofield, 519 S.W.3d 550, 563–64 (Tenn. 2017). Ms. Pike’s 

complaint does exactly that.  

The complaint alleges that Ms. Pike’s specific medical condition, including, 

specifically, her diagnosis of Thrombocytopenia/Thrombocytosis will “very likely 

produce an even more severe pattern of bloody froth in the lungs. This is drowning in 

one’s own blood.” (Compl. at 15, ¶ 54). Ms. Pike alleged that these individual physical 

characteristics “make it sure or very likely that there is a substantial risk that she 

will experience unnecessary and superadded pain and suffering, terror, and 

disgrace.” (Compl. at 15, ¶ 55). Ms. Pike alleged that her documented medical history 

of difficulty with blood draws and needle insertion will “make it significantly more 

difficult to achieve and/or maintain peripheral IV access . . . needed to ensure proper 

delivery of the pentobarbital,” and that these individual physical characteristics 

make it “sure or very likely that there is a substantial risk that she will be subjected 

to unnecessary and serious pain.” (Compl. at 15, ¶ 59). For support, Ms. Pike attached 

the declaration of Joel B. Zivot, M.D. (Compl., Ex. 7). That is not speculation. 
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So too does the complaint plead a known and available alternative: use of a 

butterfly needle by qualified and trained medical staff. (Compl. at 20, ¶ 80). The 

Defendants call this a mere “equipment swap.” But that proves the point: it is a 

known and available alternative. So too is the adoption of a resuscitation protocol. 

Bucklew v. Precythe, 587 U.S. 119 (2019) held that an alternative does not need to be 

codified into state law in order for a prisoner to allege it as an alternative. Id. at 139–

40. The Defendants are free to put on proof that the alternatives are not readily 

available or able to be implemented. But at the pleading stage, the complaint satisfies 

Rule 12.02 muster.  

Ms. Pike does not merely allege that bad things could happen. She alleges that 

bad things did happen in the executions of Byron Black and Harold Wayne Nichols. 

(Compl. at 13, ¶¶ 45–48; Exs. 5 and 6). And that the same thing will happen to her. 

Not only did Byron Black experience pulmonary edema, but the Defendants’ own 

equipment showed that his heart continued to beat for at least two minutes after the 

announcement of his death. (Compl. at 13, ¶47). And since the filing of the complaint 

in this case, the autopsy report of Harold Wayne Nichols was released confirming the 

presence of pulmonary edema. (See Addendum of Joel B. Zivot, M.D., attached as 

Exhibit 1). The complaint alleges, and the public record shows, that pulmonary 

edema is an “excruciatingly painful condition,” that “death from pentobarbital 

injection is not instantaneous,” and that “It is a virtual certainty that if Christa Pike 

is executed via the same method, she will experience the excruciating and cruel pain 

of pulmonary edema before she finally dies.” (Ex. 1, ¶¶ 6–8). 
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 The Defendants intentionally confuse Ms. Pike’s claim in Count III because 

they do not want to admit the flaw in their protocol: the lethal injection protocol 

requires a fourteen-day isolation; the electrocution protocol requires only three days. 

So, Ms. Pike is forced, against her rights under the First Amendment, to select death 

by electrocution to avoid a fourteen-day isolation. That is especially relevant here 

because Ms. Pike spent nearly 30 years in solitary confinement. See Steven Hale, 

Court Settlement Ends Isolation for the Only Woman on Tennessee’s Death Row, 

Nashville Banner (Sept. 17, 2024). The choice is a Catch-22. Either Ms. Pike elects 

death by electrocution to avoid a fourteen-day isolation; or she subjects herself to the 

excruciating pain of lethal injection to avoid being electrocuted. That is the 

constitutional violation alleged. 

Neither can the Defendants offer any defense for why Ms. Pike is being 

intentionally treated differently from other similarly situated death row prisoners in 

violation of the Equal Protection Clause. “A State may not make its judicial processes 

available to some but deny them to others. . . .” Boddie v. Connecticut, 401 U.S. 371, 

389 (1971) (Brennan, J., concurring). A state violates the Equal Protection Clause 

when it makes distinctions that either “burden a fundamental right, target a suspect 

class, or intentionally treat one differently from others similarly situated without any 

rational basis for the difference.” Radvansky v City of Olmsted Falls, 395 F.3d 291, 

312 (6th Cir. 2005). Ms. Pike is a class-of-one and the Defendants cannot, and indeed 

have not, articulated any rational basis as to why she is to be executed, and similarly 

situated prisoners on death row in Tennessee will not be. Willowbrook v. Olech, 528 
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U.S. 562, 564 (2000) (citing Sioux City Bridge Co. v. Dakota Cnty., 260 U.S. 441 

(1923)). See also Engquist v. Or. Dep’t of Agric., 553 U.S. 591, 602 (2008) (“When those 

who appear similarly situated are nevertheless treated differently, the Equal 

Protection Clause requires at least a rational reason for the difference . . . .”); id. at 

602 (“Recognition of a class-of-one theory of equal protection [in] Olech was not so 

much a departure from the principle that the Equal Protection Clause is concerned 

with arbitrary government classification, as it was an application of that principle.”). 

The motion to dismiss should be denied for all the grounds stated herein. 

Alternatively, this Court should transfer this case to the Tennessee Supreme Court 

in accordance with Tennessee Supreme Court Rule 12.4(E). 

Respectfully submitted, 
 

FEDERAL DEFENDER SERVICES  
 OF EASTERN TENNESSEE, INC. 

 
By: /s/ Luke P. Ihnen   

Stephen A. Ferrell (TN BPR No. 025170)  
Luke P. Ihnen (TN BPR No. 035190)  
800 S. Gay Street, Suite 2400 
Knoxville, TN 37929 
Phone: (865) 637-7979 
Fax: (865) 637-7999 
Stephen Ferrell@fd.org 
Luke Ihnen@fd.org 
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Certificate of Service 
 

I, Luke P. Ihnen, certify that on April 13, 2026, a true and correct copy of the foregoing 

was served via the Court's electronic filing system and certified mail to opposing 

counsel, Cody Brandon, Asst. Attorney General. 

      /s/ Luke P. Ihnen  
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE  

TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY 

 

CHRISTA GAIL PIKE,   )  

      )  CAPITAL CASE 

 Plaintiff,    ) Execution: September 30, 2026  

      ) 

v.       ) No. 26-0027-III 

      ) 

JONATHAN SKRMETTI, et al.  ) Chancellor Myles 

      ) 

 Defendants.    ) 

 

 

REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS 

 

 

INTRODUCTION 

The Court should grant Defendants’ motion to dismiss. Plaintiff Christa Pike’s response has 

not overcome any argument supporting dismissal of her claims against the State’s execution protocols.  

First, Pike’s attacks on the constitutionality of Tenn. Sup. Ct. R. 12(4)(E), launched for the 

first time in her response, must be rejected because this Court lacks authority to invalidate a Supreme 

Court Rule. And she did not even attempt to rebut Defendants’ argument based on binding precedent 

that this Court lacks jurisdiction to grant injunctive relief. Second, Pike has offered no more than 

speculation that she will suffer a substantial risk of superadded pain because of any medical 

condition, so her as-applied challenge fails. Third, she cites no precedent supporting her theory 

that an equipment swap or resuscitation provision qualifies as a feasible and readily implemented 

alternative method of execution, so her method-of-execution claims fail. Fourth, Pike has likewise 

cited no precedent supporting her conditions-of-confinement claim. Fifth, she has abandoned her 

equal-protection claim by conceding it is barred by sovereign immunity.  

All told, there is no well-pleaded basis for any claim to advance. This lawsuit must be dismissed.  

E-FILED
4/15/2026 1:36 PM

CLERK & MASTER
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SUPPL APP-002467



2 

I. This Court Lacks Jurisdiction to Decide the Constitutionality of Tenn. Sup. Ct. R. 

12(4)(E).  

Instead of attempting to save her claims from dismissal, Pike springs a surprise attack on the 

constitutionality of Tenn. Sup. Ct. R. 12(4)(E). But this Court lacks jurisdiction to pass on the 

constitutionality of the Tennessee Supreme Court’s Rules. Moreover, basic principles of jurisdiction 

and party presentation require the Court to pass over these arguments. And even if Pike is right about 

the Rule, this Court lacks authority to transfer this action to the Tennessee Supreme Court.  

A.  This Court cannot decide Rule 12’s constitutionality. 

The Court cannot entertain Pike’s attack on Rule 12 because it lacks jurisdiction to 

invalidate any Tennessee Supreme Court Rule. This jurisdictional bar aside, Pike has not properly 

presented the issue for review.  

Pike assails the constitutionality of Rule 12(4)(E) on several fronts: access to the courts, 

vagueness, and even a fanciful takings theory. Resp. at 3-11. But “only the Tennessee Supreme 

Court may determine the facial validity of its rules.” Long v. Bd. of Pro. Resp. of Supreme Ct., 435 

S.W.3d 174, 184 (Tenn. 2014); see also Petition of Tennessee Bar Ass’n, 539 S.W.2d 805, 807 

(Tenn. 1976) (stating that “no other Court in Tennessee has jurisdiction to review and charge or 

void any Rule promulgated by this Court”). Even intermediate appellate courts “are without 

authority to decide . . . constitutional challenges” to Supreme Court Rules. Dotson v. State, No. 

W201901059CCAR3PD, 2022 WL 860414, at *65 (Tenn. Crim. App. Mar. 23, 2022), aff’d on 

other grounds, 673 S.W.3d 204 (Tenn. 2023). It follows then that this Court lacks authority or 

jurisdiction to declare that Rule 12(4)(E) is unconstitutional.  

But even if this Court possessed such power, Pike has not properly presented the issue for 

review. Like any other court, this Court’s jurisdiction extends to cases or controversies between 

specific parties, even when the relief sought is declaratory. Colonial Pipeline Co. v. Morgan, 263 
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S.W.3d 827, 837-38 (Tenn. 2008). It may not exercise its judicial power to answer just any 

question; it is limited to the “role of neutral arbiter of matters the parties present.” State v. Bristol, 

654 S.W.3d 917, 924 (Tenn. 2022) (quoting Greenlaw v. United States, 554 U.S. 237, 243 (2008)). 

Accordingly, it is well-settled that parties are “confined to the case made in the pleadings.” 

Randolph v. Meduri, 416 S.W.3d 378, 384 (Tenn. Ct. App. 2011) (quoting Am. Lead Pencil Co. v. 

Nashville, C. & St. L. Ry., 124 Tenn. 57, 134 S.W. 613, 615 (1911)). 

The Court should reject Pike’s invitation to violate these bedrock principles. Pike has not 

pleaded any claim for relief from Rule 12(4)(E) in this lawsuit. Her Complaint says nothing about 

it. Instead, she raises the issue for the first time in her response, filed just four days before a motion 

hearing. Thus, Pike has failed to properly present the issue of Rule 12’s constitutionality for this 

Court’s review.  

B.  Dismissal is the only appropriate outcome; transfer to the Tennessee Supreme 

 Court would be improper. 

In a bid to avoid dismissal, Pike asks the Court to treat her Complaint as a Rule 12(4)(E) 

motion and transfer it to the Tennessee Supreme Court. Resp. at 11-12. But that course of action 

is off limits; dismissal is the only option.  

Since the Court cannot decide the constitutionality of Rule 12, it must honor the Supreme 

Court’s exclusive authority over its own execution orders, which the Rule was amended to 

vindicate. See Rule 12 Explanatory Comment (“Section 4(E) was amended to set forth the 

procedures for state court collateral litigation potentially affecting the method or timing of 

execution that is filed after a date of execution is set.”); Black v. Strada, 721 S.W.3d 223, 228 

(Tenn.), cert. denied, 146 S. Ct. 59, 222 L. Ed. 2d 1185 (2025) (“Any modification of an execution 

order of this Court must come from this Court, subject only to review in appropriate cases by the 

United States Supreme Court.”). 
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Rule 12 does not contemplate transfer. It provides only for “the filing of a motion.” Tenn. 

Sup. Ct. Rule 12(4)(E). No authority allows transfer of this action to the Tennessee Supreme Court 

under Rule 12, let alone with the instructions Pike demands. Resp. at 11-12. And Tennessee Rule 

of Civil Procedure 3 does not apply because it governs the procedure for commencing new “civil 

actions,” whereas Rule 12 governs procedures that could modify existing execution orders “[a]fter 

a date of execution is set.” Tenn. Sup. Ct. Rule 12(4)(E). 

This collateral litigation seeks injunctive relief from the method or timing of Pike’s 

execution. Compl. at 27-28. It should have “commenc[ed] with” a motion in the Tennessee Supreme 

Court. Tenn. Sup. Ct. Rule 12(4)(E). Nothing prevented Pike from filing such a motion at the same 

time as this lawsuit, or even before. Because the Tennessee Supreme Court retains exclusive 

jurisdiction over Pike’s scheduled execution, this Court lacks authority to grant her injunctive relief. 

And without authority to transfer this action, the Court must dismiss for lack of jurisdiction. 

II. Injunctive Relief is Not Available Because the Tennessee Supreme Court Has 

Exclusive Jurisdiction over the Method and Timing of Pike’s Execution.  

For all Pike has to say about Rule 12(4)(E), she does not actually dispute that this lawsuit 

is collateral litigation that implicates the method and timing of her execution. While she complains 

that the Rule is vague as to what it means by “collateral,” she admits that she is challenging “the 

manner in which the State intends to carry [her sentence] out.” Resp. at 10. Thus, she has failed to 

address Defendants’ argument that this Court lacks jurisdiction over her claims for injunctive relief 

because trial courts may not interfere with the method or timing of executions. See Black, 721 

S.W.3d at 225 (vacating injunction that effectively stayed an execution).  

In fact, her response does not even mention Black. Thus, she has failed to respond to the 

second basis for Defendants’ argument that this Court lacks authority to grant injunctive relief 

because “[a] trial court does not have the authority to stay, modify, or condition this Court’s 
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execution order.” Black, 721 S.W.3d at 228. The Court should therefore dismiss all claims for 

injunctive relief for lack of jurisdiction.  

III. Pike’s As-Applied Challenge Fails to State a Claim (Count I). 

Pike’s response does not save her as-applied challenge to the State’s lethal injection 

protocol based on her medical conditions because she relies on nothing more than speculation, 

which cannot suffice to move these claims beyond the pleading stage.  

A.  Pike has abandoned her as-applied challenge based on her small veins and 

 mental health conditions.  

In the beginning, Pike’s as-applied challenge was based on three medical issues: small 

veins, a platelet disorder, and various mental health conditions. Compl. at 20-22. Defendants 

argued that Pike did not allege sufficient facts to state an as-applied challenge to the protocol based 

on any of these conditions. Mot. to Dismiss at 14-19. Pike’s response abandoned this claim insofar 

as it rested on two of these medical issues. 

First, Pike abandoned her theory that her small veins will cause superadded pain. In 

response to Defendants’ argument that she relied only on improper speculation to support this 

theory, she gestured to a physician’s declaration attached to her Complaint. But that declaration 

does not help her because it says nothing about her small veins. Thus, Pike has abandoned her 

small-veins theory, which should be rejected for the reasons laid out in Defendants’ motion. Mot. 

to Dismiss at 14-16. 

Second, Pike’s response abandoned her theory that the protocol will violate her constitutional 

rights because of her mental health conditions. She advanced not a single word of argument or 

authority in response to Defendants’ arguments against this theory. See Mot. to Dismiss at 18-19.  

The Court should therefore conclude that Pike has abandoned these theories.  
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B.  The Court should not consider the exhibit to Pike’s response. 

The Court should disregard the exhibit filed with Pike’s response. It is not properly before 

the Court because “resolution of a 12.02(6) motion to dismiss is determined by an examination of 

the pleadings alone.” Webb v. Nashville Area Habitat for Human., Inc., 346 S.W.3d 422, 426 

(Tenn. 2011). The addendum was not incorporated by reference into the Complaint, subject to 

judicial notice, or otherwise within the category of evidence that can properly be considered on a 

motion to dismiss. See Indiana State Dist. Council of Laborers v. Brukardt, No. 

M200702271COAR3CV, 2009 WL 426237, at *8 (Tenn. Ct. App. Feb. 19, 2009) (explaining this 

principle and listing examples).  

Even if the Court considers this document, it cannot advance Pike’s claims because it 

consists of mere speculation. For example, the physician declarant muses that pentobarbital 

“likely” causes pulmonary edema (fluid in the lungs) because of “highly alkaline pH.” Zivot Decl. 

¶ 5, Ex. 1 to Resp. He cites no studies or evidence to support this belief. He sensationalizes the 

injection of pentobarbital as “bleach-induced tissue destruction to the lungs,” again without 

anything cited in support. Id. And he offers nothing to support his belief that it is a “virtual 

certainty” that Pike will suffer from any pain caused by pulmonary edema. Id. ¶ 8. Finally, this 

declaration fails to connect the lethal injection protocol to Pike’s platelet condition. As such, it is 

an attack on execution by pentobarbital in general and therefore cannot inform the Court’s analysis 

of Pike’s as-applied challenge.  

C.  Pike offers only speculation to support her as-applied claim based on her 

 platelet disorder. 

Turning to the last remaining basis for Pike’s as-applied challenge, she cannot rely on 

speculation based on her own subjective fears, the autopsies of other executed inmates, or the 

unsupported musings of a physician to support this claim, insofar as it is based on her platelet disorder.  

SUPPL APP-002472



7 

For this as-applied claim to survive, Pike must show that she has pleaded facts to “establish 

that the protocol presents a risk that is sure or very likely to cause serious illness and needless suffering, 

and give[s] rise to sufficiently imminent dangers.” West v. Schofield, 519 S.W.3d 550, 563 (Tenn. 

2017) (quoting Glossip v. Gross, 576 U.S. 863, 877 (2015)) (cleaned up) (emphasis in original). But 

“speculation cannot substitute for evidence” that her medical conditions are “sure or very likely to 

cause serious illness and needless suffering.” Brewer v. Landrigan, 562 U.S. 996 (Mem.) (2010) 

(emphasis in original). 

Yet Pike relies exclusively on speculation and logical leaps to support this claim. She 

believes that since signs of pulmonary edema showed up in the autopsies of two other inmates, she 

will suffer the same because of her platelet condition. Resp. at 13-14. But this theory unravels once 

the Court discards the underlying conjecture.  

First, just because other inmates’ bodies may have shown signs of pulmonary edema after 

death does not mean that Pike is sure or very likely to experience the same thing before death. 

There is no evidence that these other inmates experienced pulmonary edema before death and that 

they felt pain because of that condition and not something else. And even if they did feel pain, that 

does not suffice to show that Pike will experience the same thing. See Grayson v. Hamm, No. 2:24-

CV-00376-RAH, 2024 WL 4701875, at *19 (M.D. Ala. Nov. 6, 2024), aff’d sub nom. Grayson v. 

Comm’r, Alabama Dep’t of Corr., 121 F.4th 894 (11th Cir. 2024), cert. denied sub nom. Grayson 

v. Hamm, 145 S. Ct. 586, 220 L. Ed. 2d 227 (2024) (rejecting inmate’s evidence, which included 

expert testimony based on autopsy reports from executed inmates, as “a speculative parade of 

highly unlikely events”); see id. at *6 (recounting expert testimony that “pulmonary edema is a 

common, non-specific finding in autopsies, even in lethal injection cases”). 

Second, Pike does not allege that any other inmate shared her platelet condition, or that 
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such condition contributed to any superadded pain. That glaring omission undermines Pike’s 

theory that her platelet condition somehow makes her uniquely susceptible to pain that is 

objectively intolerable. At the end of the day, she fails to plead a sufficient link between this 

condition and any enhanced risk of pain that the Constitution would not condone. 

The physician declaration attached to the Complaint does not cure this problem. The 

physician’s opinion is based on his review of just three documents. Zivot Decl. ¶ 6, Ex. 7 to Compl. 

He speculates that Pike’s platelet condition is “likely” due to a “rare form of blood cancer” without 

explaining the basis for this conclusion. Id. ¶ 9. He further speculates that Pike’s “predisposition 

to abnormal clotting would very likely produce an even more severe pattern of bloody froth in the 

lungs.” Id. ¶ 10. But he cites no studies, autopsies, or indeed any source at all to support this bare 

conclusion; thus, the declaration fails to raise Pike’s claims for relief “beyond the speculative 

level.” Est. of Haire v. Webster, 570 S.W.3d 683, 690 (Tenn. 2019).  

Finally, Pike did not respond to Defendants’ argument that the Constitution would not be 

violated even if she feels pain from pulmonary edema before she dies. Her burden was to plead facts 

to show that such pain would be “objectively intolerable”— in other words, outside the bounds of what 

the Constitution has allowed since the Founding. Baze v. Rees, 553 U.S. 35, 50 (2008) (plurality op.). 

But “sensations of drowning and suffocation . . . look[] a lot like the risks of pain associated with 

hanging.” In re Ohio Execution Protocol Litigation, 946 F.3d 287, 290 (6th Cir. 2019). And hanging 

“ha[s] been considered constitutional for as long as the United States have been united.” Id. Thus, even 

if the Court credits the speculative projections of pain from Pike and her physician, she still has not 

stated a claim for relief on the basis of her platelet condition. Count I must be dismissed.  
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IV. Pike’s Failure to Plead an Alternative Execution Method Dooms Her Method-of-

Execution Claims (Counts I and II). 

Pike’s response produced no authority to show that she has properly pleaded an alternative 

method of execution, as she must if her method-of-execution claims in Counts I and II are to survive. 

Any such claim must allege and establish a “feasible and readily implemented alternative method of 

execution that would significantly reduce a substantial risk of severe pain and that the State has refused 

to adopt without a legitimate penological reason.” Bucklew v. Precythe, 587 U.S. 119, 129 (2019). 

As for Count I, Pike offers nothing to support the proposition that swapping out a single 

piece of medical equipment (a “butterfly needle”) qualifies as a feasible and readily implemented 

method of execution. Nor could she, because her allegations about potential “difficulty” with IV 

placement do not implicate the “objectively intolerable” level of pain that the Constitution forbids. 

Baze, 553 U.S. at 50. Even if Pike could clear that hurdle, such a minor change of a needle, which is 

a secondary detail related to the method of execution, could not reduce the risk of such pain in a 

way that is “clear and considerable.” Bucklew, 587 U.S. at 143. Thus, on these alleged facts, she 

cannot satisfy the applicable pleading standard. 

Pike is correct that an alternative method does not have to be codified in state law, but that 

statement is not responsive to any argument in the motion. What Defendants did argue was that 

under Tennessee law and binding precedent, a method of execution is a distinct way of causing 

death. Tenn. Code Ann. § 40-23-114; Bucklew, 587 U.S. at 134. Pike had nothing whatsoever to 

say in response. Her failure to plead this “essential element” of a method-of-execution claim is 

therefore fatal to Count I. Abdur’Rahman v. Parker, 558 S.W.3d 606, 616 (Tenn. 2018). 

Pike’s proposed alternative for Count II, a protocol that includes a resuscitation provision like 

Arizona’s, fares no better. The Tennessee Supreme Court has rejected the notion that the State must 

attempt revival after an execution. West, 519 S.W.3d at 567. Pike’s proposed protocol revision is 
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therefore not feasible. On the contrary, it would undermine the purpose of the execution. Id. And the 

State has no obligation to copy another State’s protocol. Abdur’Rahman, 558 S.W.3d at 623. Again, 

Pike’s response had nothing to say in response to these arguments. Thus, she has failed to allege an 

alternative method of execution to support Count II. This claim should also be dismissed.  

In sum, Pike’s proposed alternatives are, at best, “marginally safer alternative[s]” with which 

she attempts to press this Court into service as a “board[] of inquiry charged with determining ‘best 

practices’ for executions.” Abdur’Rahman, 558 S.W.3d at 615 (quoting Baze, 553 U.S. at 51).  

V. Pike Has Abandoned Her Conditions-of-Confinement Claim (Count III). 

Pike’s response devoted just one paragraph to Count III, a conditions-of-confinement claim 

wherein she alleges that her confinement leading up to her execution will violate her constitutional 

rights. Resp. at 15. That paragraph contained no citations to any authority. Defendants will therefore 

not rehash their briefing on this claim; suffice it to say that they produced authority to show that Pike 

will not be “isolated” and that her conditions of confinement are constitutional; that she will not be 

forced to choose between constitutional violations; and that her due process rights are intact. Pike 

responded with nothing but a news article. This claim has been abandoned and should be dismissed. 

VI. Pike Has Also Abandoned Her Equal-Protection Claim (Count IV). 

Finally, Pike has also abandoned her equal-protection claim, wherein she alleged that her 

Fourteenth Amendment rights have been violated because Attorney General Skrmetti would not 

enter a litigation agreement with her.  

Defendants’ motion argued that as a state officer sued in his official capacity only, General 

Skrmetti is shielded by sovereign immunity, which bars suits against the State without its consent. 

Mot. to Dismiss at 28-30. This claim is directed only at General Skrmetti; accordingly, it is a claim 

against the State that sovereign immunity bars. Id. Moreover, the motion presented binding precedent 

to support the argument that mandatory injunctive relief will not lie against General Skrmetti. Id. 
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Pike’s response did not respond to these arguments. It did not even use the phrase “sovereign 

immunity.” She has therefore conceded that this Court has no jurisdiction over this claim.  

Nor did Pike respond to Defendants’ arguments that she is not similarly situated to the 

inmates who entered the litigation agreements she envies. And she did not grapple with any of the 

specific reasons given by Defendants for why she is not entitled to a litigation agreement. Rather, 

she cited a handful of cases for general principles of equal-protection jurisprudence. Resp. at 15. 

She cited no authority to explain how she has properly pleaded any element of an equal-protection 

claim, and she utterly failed to confront the fact that the very arguments she raises fell flat when 

raised in federal court just last year in litigation brought by Harold Wayne Nichols.  

CONCLUSION 

 Pike’s response has narrowed the issues considerably. She abandoned two claims outright 

(Counts III and IV) and jettisoned another two theories in support of Count I. None of the remaining 

claims survive for the reasons discussed above. The Court should dismiss this action in full.  
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1     THE COURT:  Okay, prior to getting started, if

2  you all don't mind, the Court is going to take

3  about a five, ten minute recess.  I'll let everyone

4  get refreshed and then we'll begin.

5     THE BAILIFF:  All rise.  Court is in recess.

6        (A recess was taken.)

7     THE COURT:  All right.  If you want to give me

8  a moment to pull up my documents.  Okay.  This is

9  the State's motion to dismiss for a lack of subject

10  matter jurisdiction.  All right.  I don't believe I

11  have any familiar faces, so if you would, introduce

12  yourselves to the Court.  You all have at least

13  seen me today.  I do ask questions, so please do

14  not take any of my questions as an indication of

15  any way that the Court is going to rule.  I may ask

16  for some post-hearing briefing.  We shall see.

17  Okay.  I am ready.

18     MR. AYERS:  Good afternoon, Your Honor.  Will

19  Ayers on behalf of the State.

20     THE COURT:  Mr. Ayers, it's nice to meet you.

21  Will you be arguing before the Court today?

22     MR. AYERS:  Yes, Your Honor.

23     THE COURT:  Okay.  Who do you have with you?

24     MR. AYERS:  I have with me David Wickenheiser

25  and Kate Creecy.
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1     THE COURT:  Okay.  Very good.  Thank you,

2  Mr. Ayers.

3     Okay.  And for Ms. Pike?

4     MR. IHNEN:  Your Honor, Luke Ihnen and Steve

5  Ferrell with the Federal Defender Services of

6  Eastern Tennessee, and we will both be arguing.

7     THE COURT:  Okay.  And your last name I did

8  not hear.

9     MR. IHNEN:  It's Ihnen.

10     THE COURT:  Ihnen?

11     MR. IHNEN:  (No verbal response.)

12     THE COURT:  Ihnen and Mr. --

13     MR. IHNEN:  Ferrell.

14     MR. FERRELL:  Mr. Ferrell.

15     THE COURT:  Mr. Ferrell.  All right.

16  Mr. Ayers, this is your motion.  You may proceed.

17     MR. AYERS:  Good afternoon, Your Honor.  As

18  the Court stated, this is the State Defendant's

19  motion to dismiss for lack of subject matter

20  jurisdiction and failure to state the claim.

21     I will start by saying the briefing on this

22  motion has narrowed the issues somewhat.  This is a

23  four-count constitutional challenge to Tennessee's

24  lethal injection protocol.  And in response,

25  Plaintiff Christa Pike has effectively abandoned
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1  two of those counts, Count III and Count IV.  And

2  I'll speak in more detail to those counts in a

3  moment.  The argument is going to proceed by

4  beginning on the plaintiff's comments on Rule 12,

5  Tennessee Supreme Court Rule 12, as well as the

6  jurisdictional issues, and then I'll proceed

7  through each count in order, I through IV.

8     THE COURT:  And so are you asserting that

9  based on the response from the petitioner, the

10  remaining claims in her complaint have been waived

11  because she didn't formally respond?

12     MR. AYERS:  Yes, as to Count III, Count IV,

13  and two theories underlying Count I.

14     THE COURT:  All right.  So let's deal with

15  that first.

16     Mr. Ihnen, Mr. Ferrell, do you all have a

17  position on that regarding your response?

18     MR. FERRELL:  Yes, Your Honor.  Our position

19  on that is we have abandoned nothing.  That the

20  motion to dismiss is based on the sufficiency of

21  the complaint, not the sufficiency of the response,

22  therefore this Court must look at the allegations

23  contained in the complaint.

24     THE COURT:  Okay.  All right.  And Mr. Ayers,

25  do you have a rebuttal to that?
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1     MR. AYERS:  If I could, Your Honor, I'll

2  address that in my discussion of the counts

3  themselves.

4     THE COURT:  Okay.

5     MR. AYERS:  But suffice it to say for now,

6  that in response to the motion to dismiss, it's

7  customary for a party to actually respond to the

8  authority argument raised against its claims.  And

9  as to Count III and IV, that has not happened.

10     So I will say, just as by way of introduction,

11  that in terms of the jurisdictional issue, there is

12  no jurisdiction here to grant the injunctive relief

13  that Christa Pike asked for.  Under Black v.

14  Strada, which was decided last year, the Tennessee

15  Supreme Court held that only it has jurisdiction to

16  modify execution orders.  Moreover, this being a

17  collateral challenge to the method of Ms. Pike's

18  execution, it had to be filed in the Tennessee

19  Supreme Court under Rule 12.4(e), which was amended

20  last December.  It was not.  And so these requests

21  to prevent her execution or to modify the protocol,

22  are not properly before the Court.

23     But even if the Court did have jurisdiction to

24  modify the lethal injection protocol, all claims

25  are foreclosed by precedent.  What Pike essentially
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1  wants in this lawsuit is a painless execution.  The

2  constitution doesn't guarantee that.  She hasn't

3  alleged facts to show that her execution under the

4  current protocol will cause superadded pain that is

5  objectively intolerable under the governing Baze-

6  Glossip standard.

7     THE COURT:  Mr. Ayers, do you think that you

8  can speak up a bit?

9     MR. AYERS:  Yes.

10     THE COURT:  It unfortunately was a bit

11  muffled.

12     MR. AYERS:  Sorry.  The microphone is a bit

13  far from me.

14     THE COURT:  Yeah.

15     MR. AYERS:  I'll try to lean down too.

16     THE COURT:  I don't want you to have to lean

17  down.  I'm not sure if you can --

18     MR. AYERS:  Yes.

19     THE COURT:  -- just speak up.

20     MR. AYERS:  Sure.

21     THE COURT:  I've asked Ms. Malone to turn it

22  up a bit.

23     MR. AYERS:  Yes, Your Honor.  I'll do my best.

24     THE COURT:  Thank you.

25     MR. AYERS:  In addition, besides failing to
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1  allege superadded pain that's objectively

2  intolerable, she also has not alleged a feasible

3  ready and readily implemented method of execution,

4  and that is a pleading requirement under the Baze-

5  Glossip standard.

6     Now, in response, Ms. Pike had quite a bit to

7  say about Supreme Court for Rule 12, so I will

8  begin with that.  Now, her arguments against Rule

9  12's constitutionality were raised for the very

10  first time in response to this motion.  She has not

11  pleaded any claim for relief from Rule 12, and as

12  such, these arguments are not properly before the

13  Court.

14     THE COURT:  But didn't she plead the

15  constitutionality of the execution altogether, and

16  isn't the Court to have a liberal construction of

17  complaints pursuant to Rule 8, which is in a notice

18  pleading?

19     MR. AYERS:  Not in this context, Your Honor.

20  Because under Rule 12 and really any Supreme Court

21  rule, only the Supreme Court has authority to

22  modify its rules.  That's governed by long-standing

23  precedence, which is the Long case cited in our

24  briefing.  Interestingly, none of this precedent,

25  which is adverse and controlling, was cited in
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1  Ms. Pike's response.  So this Court lacks

2  jurisdiction to modify or invalidate any Supreme

3  Court rule.  If Ms. Pike wanted to do that, she had

4  to file this action in the Supreme Court under Rule

5  12.  She's not done that.  She could still do that,

6  but she has chosen not to today. And under Rule 12

7  it deals with commencing an action by motion.

8  That's how Rule 12 operates.  It is --

9     THE COURT:  So does the State -- so let's take

10  a step back.  I would like for you to give me a

11  10,000 foot view of modifications to the Supreme

12  Court rules, how those are done, and kind of what

13  the process is. Because when the Court looks at

14  this rule, Black v. Strada came out July 31st, it

15  looks like 2025.

16     This new Supreme Court rule came into effect,

17  I believe it was December timing of 2025; is that

18  correct?

19     MR. AYERS:  Yes, Your Honor.

20     THE COURT:  Okay.  And I've had one case in

21  December, actually, I believe that this rule came

22  into question.

23     But if you could tell me, just from a 10,000

24  foot view, when rules are changed, what is that

25  process?  Would you educate the Court, please?
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1     MR. AYERS:  Your Honor, I'm not familiar with

2  the Supreme Court's internal processes with how it

3  promulgates rules.  I am familiar with the case law

4  stating that only it has the authority to

5  promulgate and amend those rules.  And so if

6  Ms. Pike wants to challenge the constitutionality

7  of the Rule 12 or any rule, she must do it with the

8  Supreme Court.  No trial court, no intermediate

9  appellate court, has that authority according to

10  the precedent that we cited in our motion.

11     THE COURT:  And it's your contention that that

12  is for every rule, not just this rule?

13     MR. AYERS:  Every Supreme Court rule, Your

14  Honor, yes.

15     THE COURT:  Do you know, is there a

16  legislative check on rules implemented by the

17  Supreme Court?

18     MR. AYERS:  Not to my knowledge, Your Honor.

19     THE COURT:  And what about original

20  jurisdiction?  Does the Supreme Court take cases of

21  original jurisdiction?

22     MR. AYERS:  Well, under Rule 12, it has for

23  years.  Rule 12 has provided for that for years,

24  and the amendment is no exception to that.  It

25  hasn't changed that.
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1     THE COURT:  And what are the original

2  jurisdiction cases that the Supreme Court takes?

3     MR. AYERS:  I do not have a full list of

4  those.  But for purposes of this case, I can tell

5  you that if someone wants to challenge -- if

6  someone wants to commence collateral litigation

7  challenging the method or timing of an impending

8  execution, that must commence with a motion in the

9  Supreme Court.

10     THE COURT:  And is it your argument before the

11  Court that collateral litigation is an original

12  jurisdiction claim?  Are those synonymous with one

13  another?  I'm just trying to get a very broad

14  understanding of the mechanism.

15     MR. AYERS:  Yes, Your Honor.  Broadly

16  speaking, when we read Rule 12 together with Black

17  and with its other jurisprudence on method of

18  execution claims, it's quite clear the Supreme

19  Court exercises exclusive control over the method

20  and timing of executions.  It reiterated that in

21  Black.  The message was reinforced with the

22  amendment of Rule 12.  We believe that message has

23  been reinforced with the Court's -- stay of this

24  Court's order, the AP v. Strada case, and its

25  acceptance of the State's Rule 10 application for
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1  extraordinary review.  The message is, that trial

2  courts lack jurisdiction to issue orders of relief

3  that interfere with the method or timing of

4  executions.

5     THE COURT:  But Associated Press v. Frank

6  Strada was different.  That case, frankly, is in

7  regards to the press who is frankly not being

8  executed, and whether or not there is a timing or

9  visual issue as to what the press can see.  And so

10  when the Court looked at the precedent set forth in

11  July 31, 2025, on Black v. Strada, that case was

12  specifically a condemned inmate challenging the

13  methodology of their execution, unlike the press,

14  that frankly is not on trial, not being executed,

15  and the question was in regards to what can be

16  seen.  The Court finds that case to be

17  distinguishable from Rule 12 and Black v. Strada.

18  It is on appeal, so we will see what the Court of

19  Appeals says.  We'll see what the higher courts say

20  about this Rule 12 and its application to entities

21  that are not condemned.  It'll be interesting to

22  see.

23     But back to your argument, I want to make sure

24  that I'm understanding.  It's your contention that

25  the Supreme Court has original jurisdiction in all
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1  capital cases, correct?

2     MR. AYERS:  No, Your Honor.  That's not the

3  State's position.

4     THE COURT:  Okay.

5     MR. AYERS:  The State's position is just under

6  Rule 12.4(e), that is an instance where the Supreme

7  Court has original jurisdiction over these

8  collateral proceedings that attack a method or

9  timing of execution.

10     THE COURT:  So if the Court looks at Rule

11  12.4(a), how does the Court -- 12.4(a) says, "The

12  Court will not delay setting an execution date

13  pending resolution of collateral litigation in

14  State Court unless the prisoner can prove a

15  likelihood of success on the merits in that

16  litigation."  Rule 12.4(a) is still in effect.

17     How does the Court, then, square that rule

18  with the newly implemented 12.4(e)?

19     MR. AYERS:  Well, Your Honor, that is a

20  question that has arisen and it's going to have to

21  be a question the Supreme Court answers.  But it's

22  clear from the plain text of Rule 12.4(e), that

23  this kind of litigation, which is collateral, which

24  is challenging the method and timing of execution,

25  has to begin in the Supreme Court.  And Rule
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1  12.4(a) really has to do with the setting of an

2  execution date.  Ms. Pike already has an execution

3  date set.  It's been set since September of 2025.

4     THE COURT:  Well, if I look, Rule 4 -- sorry,

5  Rule 12.4(a) contemplates that there will be

6  collateral litigation in State Court.  It says by

7  its plain language that the Court will not stop or

8  delay the setting of an execution, so that is one

9  portion.  But the new rule of 12.4(e) does not take

10  away the litigation in State Court.  So I am just

11  wondering, when you have two rules that are

12  conflicting with one another, is it your argument

13  and your contention to this Court that the Supreme

14  Court, in and of itself, resolves its own rules

15  about its own --

16     MR. AYERS:  Well, Your Honor, there is --

17     THE COURT:  -- conflicts?  Excuse me,

18  conflicts about its rules.

19     MR. AYERS:  Well, Your Honor, there is no

20  conflict, because Rule 12.4(a) applies to those

21  inmates whose execution dates have not yet been

22  set.  Rule 12.4(e) applies to those whose execution

23  dates have been set.  That's a category that

24  Ms. Pike falls into, therefore that's why she has

25  to file a motion in the Supreme Court under Rule
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1  12.4(e).  So there's no conflict there.

2     But to answer the Court's question, to the

3  extent that there is a question about how these

4  rules interact, then yes, the Supreme Court itself

5  would have to answer that question.

6     THE COURT:  Okay.  You may continue.

7     MR. AYERS:  Thank you, Your Honor.  So again,

8  as the Supreme Court has stated, it retains

9  exclusive jurisdiction over its own unconditional

10  execution orders, and Ms. Pike's attempt to

11  litigate the constitutionality of Rule 12 is out of

12  place in this court.  She's wasting her time.  But

13  the State has another argument against jurisdiction

14  to grant injunctive duty, and that is under Black

15  v. Strada where the Supreme Court stated that,

16  again, only it has jurisdiction and authority to

17  modify the timing and method of executions.

18     This lawsuit, however, ignores all of these

19  clear signals from the Supreme Court.  Ms. Pike

20  directly asked this Court to grant injunctive

21  relief and would place conditions on her execution.

22  She's asking for three things specifically.  Number

23  1, she wants the Court to issue a permanent

24  injunction against the use of a new lethal

25  injunction protocol against her.  Number 2, she
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1  wants this Court to rewrite the State's execution

2  protocols to eliminate the 14-day watch period

3  under the lethal injection protocol and to add a

4  provision that requires the State to attempt

5  resuscitation.  Number 3, she wants this Court to

6  force the attorney general to enter a litigation

7  agreement similar to the plaintiffs and to federal

8  court cases called King and Middlebrooks.  Or in

9  the alternative, she asks this court to enjoin the

10  State from executing her until that litigation,

11  both of those cases are resolved.

12     But each one of these requests would place

13  conditions on an unconditional order of the Supreme

14  Court, which this Court lacks jurisdiction to do.

15  In that way, Ms. Pike is doing the same thing as

16  Mr. Black did last summer.  The Supreme Court

17  clearly stated the trial courts lack jurisdiction

18  to grant that kind of relief.

19     As for that first request, what's plain on the

20  face, she's directly asking this Court to stay her

21  execution, which you cannot do.  As for the second

22  request, that's going to affect the method and

23  timing of her execution, because she asked the

24  Court to rewrite the protocol.  She's asking the

25  Court to force the Tennessee Department of
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1  Correction to change its procedures, to add staff,

2  specifically a physician who could be on hand for

3  this resuscitation attempt.  I believe she asked

4  for an ambulance and all kinds of other procedures

5  and personnel attendant to this resuscitation

6  provision that, again, would place conditions on

7  her execution.  And then as for the third request,

8  there's no jurisdiction to force the attorney

9  general to enter this kind of litigation agreement

10  because he's shielded by sovereign immunity.  And

11  I'll speak about that in more detail when I get to

12  Count IV. And so all of these requests for

13  injunctive relief were foreclosed by Black v.

14  Strada.  The Court should deny these requests.

15     Now, even if the Court disagrees, Pike fails

16  to state a claim for relief for any of the counts.

17  And so I'll begin with Count I.  This is an as-

18  applied constitutional challenge to the method of

19  Pike's execution, which is lethal injection with

20  pentobarbital.  And she bases this challenge on

21  three different medical conditions that she alleges

22  will cause her to suffer cruel and unusual

23  punishment as the protocols apply to her.

24     Now, I'll go through these medical conditions

25  one by one, but before I do, I'm going to review
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1  some points that are relevant to the Court's

2  analysis for the governing case law.  First of all,

3  the U.S. and Tennessee constitutions allow capital

4  punishment, and they allow capital punishment that

5  causes pain.  Under Baze-Glossip, only pain that is

6  objectively intolerable poses a constitutional

7  problem, and every plaintiff who challenges a

8  method of execution, like Ms. Pike, has to show

9  cruel and unusual pain well beyond what's needed to

10  effectuate a death sentence.  More than that, the

11  standard is that Ms. Pike has to show that the

12  method of execution presents a risk that is sure or

13  very likely to cause serious illness and needless

14  suffering, and give rise to sufficiently imminent

15  dangers, and that's language directly from West v.

16  Schofield, the Tennessee Supreme Court case.  To

17  plead this kind of claim, she can't rely on

18  possibilities, hypotheticals, or speculation.  But

19  that's all we have here.

20     Let's look at the first medical condition.

21  Pike alleges that she has small veins, and that

22  because of these small veins, that she may suffer,

23  what she calls, difficulty as the IV team attempts

24  to place an IV.  Now, it's the State's contention,

25  she's abandoned this theory because in response to
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1  the State's authority and arguments that it cited

2  in its motion, she came back with nothing.  No

3  cases, no argument. All she did was point to a

4  declaration, that was attached as Exhibit 7 to her

5  complaint, by a physician, Dr. Zivot.  But that

6  declaration said absolutely nothing about her

7  veins.

8     THE COURT:  Yeah.  But in paragraph 8 of that

9  declaration, Dr. Zivot asserts that he's talking

10  about pulmonary edema, and he says that it's

11  virtual certainty that if Ms. Pike is executed via

12  the same methodology as -- which would be the use

13  of a pentobarbital injection, that she will

14  experience excruciating and cruel pain of pulmonary

15  edema before she finally dies.

16     MR. AYERS:  Yes, he does say that.  And in the

17  complaint that is linked to the second medical

18  condition, which is Ms. Pike's platelet condition,

19  she does not link her small veins to any risk of

20  pulmonary edema.  So to be clear, we're talking

21  about this first small veins theory.  She does not

22  link that to this risk of edema.  That's tied to

23  her platelet condition, and it's a very long word

24  that I will probably not be able to pronounce.  I

25  can try.  Thrombocytopenia, I believe, is the
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1  condition's name.  But that is a separate theory,

2  and I will get to that theory in just a moment.

3  But if I may flesh out the argument on the small

4  veins a bit further --

5     THE COURT:  Sure.

6     MR. AYERS:  -- again, her response had nothing

7  to say about this theory in response to the

8  arguments advanced by the State.  And when we look

9  at the complaint, again, she does not even allege

10  that she will suffer pain because of small veins.

11  She alleges difficulty.  There's no allegation that

12  the standard needles that the department would

13  normally use are painful, that those needles would

14  cause or would fail to work for some reason, or

15  that other inmates have also had problems with IV

16  insertion.  All she alleges is that she might

17  experience some difficulty as IVs are placed.

18  That's not even close to enough to stating a claim

19  under Baze-Glossip.  She produces --

20     THE COURT:  So for that one factor, though --

21  but is the Court, should it have jurisdiction and

22  look at this as applied challenge further, is the

23  Court to take each medical issue that a condemned

24  inmate has and vet them under the two-pronged

25  standard, or is it simply, does the Court look at
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1  the entire medical condition and what the

2  incarcerated individual is saying, and then apply

3  the two-pronged standard?

4     MR. AYERS:  Under Baze-Glossip she has to

5  connect the specific medical condition to an

6  enhanced risk, assure a very likely risk, that she

7  will suffer superadded pain.  She cannot just sort

8  of throw out a variety of theories and hope one

9  will stick.  She has to show that she is at risk of

10  suffering this severe unconstitutional level of

11  pain because of this specific condition.  Now she's

12  chosen to plead three.  She's entitled to do that.

13  But the analysis must proceed condition by

14  condition.

15     THE COURT:  Okay.

16     MR. AYERS:  Now, it's important for the

17  Court's analysis to realize that, under the

18  constitution, even hanging is considered

19  constitutional.  And as the case law states,

20  hanging could be very painful.  It was a very

21  gruesome way of causing death.  People who were

22  hanged would often take quite a long time to die,

23  whether because of strangulation or blunt trauma to

24  the neck.  But if even that risk of pain is

25  constitutional, then surely there is no way that a
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1  few extra needle sticks, even assuming that they

2  happen, is going to rise to a level of objectively

3  intolerable pain.  And so this Court cannot

4  constitutionalize such a trivial risk, such as

5  speculative risk of pain.

6     In addition, the protocol is already written

7  to account for these IV risks that the small veins

8  theory implicates.  And again, these are arguments

9  that Ms. Pike did not respond to.  The protocol

10  requires every IV team member to be certified to

11  place IV lines in the state of Tennessee.  It

12  requires backup IVs to be placed.  It requires a

13  saline drip to be started to ensure that the fluid

14  is flowing into the veins properly.  It requires a

15  physician to be on hand to place a central line,

16  should the lines in the arms fail or have problems.

17  But Pike hasn't explained why these provisions

18  eliminate these risks.  She had nothing to say in

19  her response, and so the Court should find that she

20  has failed to state an as-applied challenge based

21  on her small veins theory.

22     Now the Court asked about her platelet

23  condition.  That's the second condition.  This is

24  the condition that she ties to pulmonary edema,

25  which is fluid in the lungs, and this is what her
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1  physician, Dr. Zivot, is referring to in his

2  declaration.  She fails to state a claim based on

3  this theory because it is based entirely on

4  speculation and supposition.  Just because

5  autopsies of other inmates may show signs of

6  pulmonary edema postmortem does not translate into

7  a risk that she's going to suffer the same thing.

8  And the case that we've cited in our briefing show

9  why. I'll go through a few examples.

10     For example, the Jackson v. Danberg case,

11  which is a Third Circuit case, that was a method of

12  execution challenge in Delaware.  And that Court

13  held that even documented failures by the Delaware

14  Department of Correction to administer the proper

15  amount of lethal injection chemical and to place

16  IVs properly in what was termed a botched

17  execution, that all of those were insufficient to

18  show that the same thing would happen in the

19  future.  The Court rejected the plaintiff's

20  attempts to conjure up this risk of pain out of

21  what it called pure supposition.  And that's what

22  we have here.

23     Cooey v. Strickland, a Sixth Circuit case we

24  cited in our briefing.  The Sixth Circuit stated in

25  that case, speculations or even proof -- even proof
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1  of medical negligence in the past or in the future

2  are not sufficient to render a facially

3  constitutionally sound protocol unconstitutional.

4  Workman v. Bredesen, another Sixth Circuit case,

5  said this, "At some level, every execution

6  procedure ever used contains risk that the

7  individual's death will not be entirely pain-free."

8     Now, if Ms. Pike evidenced or even alleged

9  that other inmates had suffered pain from pulmonary

10  edema before they lost consciousness, that would be

11  one thing.  She makes no such allegation.  And I

12  will stop at that to emphasize the point about what

13  time frame is relevant here in the execution.  The

14  Supreme Court case of Bucklew v. Precythe clarifies

15  that the relevant inquiry isn't whether or not pain

16  might be felt all the way up until the moment of

17  death.  The relevant inquiry is while the inmate is

18  conscious.  Now, it's well- established in case

19  law, Supreme Court case law, Tennessee Supreme

20  Court case law such as West at the Supreme Court

21  level, such as Barr v. Lee, that pentobarbital is a

22  sedative and administered in the doses that it is

23  here, as in the protocol, it causes a loss of

24  consciousness within seconds.

25     Now, Dr. Zivot's declaration attempts to muddy
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1  the waters by raising this possibility that there

2  could be pain at some point before death, or there

3  could be pulmonary edema at some point before deat

4  h.  That's not the question.  The question is, is

5  Ms. Pike going to suffer objectively intolerable

6  pain before she loses consciousness?  All we have

7  for that here is speculation.

8     THE COURT:  Mr. Ayers, you know, this case is

9  very interesting.  When you look at the protocol,

10  when you look at persons who are able to observe

11  the dying, the timing of all of that, how would one

12  know?  You definitely can't ask the condemned

13  inmate.  So outside of the doctor, how would one

14  know if, let's say, pulmonary edema, I think that's

15  the issue that we're discussing now, and the

16  cocktail that is currently used, how would one know

17  for sure whether or not there is excruciating pain?

18     And this brings me back, and I hate to mix

19  cases, but the way that executions are currently

20  done, the only persons who observe, by and large,

21  the entire process are those persons who work for

22  the state.  And so if the bar is while the inmate

23  is conscious, how does one really know?  I would

24  love for you to broach that.

25     MR. AYERS:  Yes.  That's an excellent
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1  question.  I want to correct something.  It is not

2  true that the only people who see or could see

3  evidence of pain work for the state, and that's

4  because the witnesses see everything.  The

5  witnesses see the inmate before the pentobarbital

6  is administered.  They see the inmate while the

7  pentobarbital is administered.  They see it for a

8  period of time afterwards, after the inmate loses

9  consciousness.  It's only at that point that the

10  curtains are lowered and then the physician enters

11  the room to declare death.

12     So all witnesses to an execution would be able

13  to tell if there were some signs of pain before the

14  inmate lost consciousness.  There's no allegations

15  of that.  Now, I will say that there was attempted

16  to be a manufactured sort of instance of this kind

17  of evidence with Byron Black's execution last

18  summer, where it was pointed out at a press

19  conference afterwards that he cried out in pain.

20  Well, it's in the record in Burns v. Strada,

21  another case in front of Davidson County Chancery

22  Court, that Mr. Black did not make that statement.

23     THE COURT:  Well, Mr. Black was dead, wasn't

24  he?

25     MR. AYERS:  Well, no.  He made that statement
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1  before the pentobarbital was ever administered.

2     THE COURT:  Okay.

3     MR. AYERS:  That's in the record of Burns v.

4  Strada.  So there is no evidence or allegation that

5  there is any proof that these inmates suffered

6  objectively intolerable pain before they lost

7  consciousness.  Now to go back to the Court's

8  question, how would one know?  Well, it's fairly

9  obvious when someone is struggling with pain.  If

10  their lungs are filled in with fluid, one could

11  listen for sounds of labored breathing, for sounds

12  of fluid in the lungs.

13     THE COURT:  But if the standard is such that

14  you're looking for an excruciating type high level

15  of pain, I have looked at some of the methodology

16  that our United States Supreme Court has said is a

17  no-go, like disembowelment, flaying alive.  In

18  these instances, let's take the Black v. Strada

19  case.  And when you have conflicting tests of --

20  well, conflicting recounts after the fact, one

21  witness may say, "Well, their breathing was

22  labored," and another says it's not.  How -- if the

23  standard is the pain while conscious, how does

24  labored breathing -- do you understand how it

25  becomes very, very subjective?  And one person may
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1  say, "Hey, this is excruciating," and the other

2  person says, "No, it's not."  And so my question

3  really is, how does one really know, other than to

4  look at autopsies to have some type of medical

5  analysis after the fact, because we cannot ask the

6  person?

7     MR. AYERS:  Yes, that is correct.  And my

8  answer is that we know by observation.  It's been

9  well- documented in other states, you know, so-

10  called botched executions and media reports, where

11  the inmate thrashes around or, you know, exhibits

12  severe signs of pain, such that it's not really

13  subject to conflicting accounts.  But when we're

14  looking at Tennessee's method, again, we have to

15  remember, what does the Constitution tolerate?

16  It's anything up to and including hanging, which as

17  we know, is a very gruesome and painful way to die.

18  Now, is that what Tennessee's protocol is designed

19  to do?  No, it is not.

20     It is designed to effectuate a sentence of

21  death in as humane manner as possible.  Courts have

22  recognized this.  Bucklew.  Barr.  You know,

23  Supreme Court cases going back decades.  The state

24  is trying, along with other states, to improve

25  these procedures, not to make them more painful.
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1  But that's what Pike has to show, is that this

2  procedure is intended to inflict superadded extra

3  pain beyond what will be required simply to end her

4  life.

5     And on that standard, she has not pleaded

6  sufficient facts, not for this condition, for the

7  plaintiff condition, not for any of her conditions.

8  But let's assume the Court accepts this

9  speculation. Let's assume the Court accepts that

10  she will in fact experience edema before she loses

11  consciousness.  Even that fails to state a claim,

12  because the case law, for example, the Ohio

13  execution protocol litigation in the Sixth Circuit,

14  this is that Court's language.  It said that that

15  kind of pain is -- I'm sorry.

16     I don't have the exact quote so I'm not going

17  to presume to quote from it.  But essentially what

18  the Court said in that case is that even that

19  sensation, that drowning sensation that Dr. Zivot

20  describes, that is not sufficient to stay the plan,

21  her method of execution plan, because again, it

22  does not rise to that level of hanging, which is

23  pain the constitution tolerates.  And as the

24  Supreme Court stated in Barr, in any event,

25  pentobarbital, it says, "widely conceded to be able
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1  to render a person fully insensate and does not

2  carry the risks of pain that some have associated

3  with other lethal injection protocols."

4     Now, I want to make a point about an addendum

5  that Ms. Pike attached to her response to the

6  motion. That is not properly before the Court,

7  because as Counsel just said a moment ago, this

8  motion is decided on the pleadings, the allegations

9  and the pleadings, and those things that are

10  incorporated by reference into the pleadings.  And

11  an addendum attached to a response to a motion does

12  not qualify, so the Court should not consider it.

13  But at any rate, even if we look at that addendum,

14  it doesn't actually connect the risk of pulmonary

15  edema to her platelet conditions specifically.  And

16  as such, what she's really doing here with this

17  claim is she's trying to challenge pentobarbital

18  execution generally.  She can't do that, because

19  West v. Schofield has already upheld the

20  constitutionality of a lethal injection by

21  pentobarbital in Tennessee.  And so that puts to

22  rest this theory, this platelet theory of her as

23  applied claim.

24     Lastly, and again, we're still in Count I,

25  Ms. Pike pleads a theory that her mental health
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1  conditions will cause her to suffer from unusual

2  punishment if she's executed under the protocol.

3  Now, this theory she said absolutely nothing about

4  in her response, not a word, and so she's abandoned

5  this theory as well. But even if we look at the

6  complaint, the allegations are even weaker than the

7  other two theories.  She doesn't connect her mental

8  health conditions to the protocol at all.  She

9  connects them to execution generally, but there's

10  nothing alleged to say that she wouldn't have the

11  same level of anxiety and mental suffering if she

12  were executed by any other method.

13     There's nothing about pentobarbital

14  specifically, which is what she's challenging in

15  this lawsuit, that would cause her to suffer any

16  more or less, given these mental health conditions.

17  And so having failed to connect it to her actual

18  condition, she can't state it as an applied claim

19  on this basis. Again, and this is a direct quote

20  from that Ohio execution protocol litigation case.

21  That court said, "the experience of psychological

22  suffering could not by itself make a method of

23  execution unconstitutional."

24     So that's Count I.  Count I fails to state a

25  claim for the reasons I've just said, but there's
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1  an additional reason that Count I has to fail, and

2  that Count II, which is also a method of execution

3  claim, has to fail.  And that's because under the

4  base loss of pleading standard that I mentioned

5  earlier, Ms. Pike has not alleged a feasible and

6  readily implemented method of execution.  She must

7  do that for these claims to proceed.  Now, she has

8  to plead a method -- again, she has to situate this

9  method within that unconstitutional sort of pain,

10  objectively intolerable pain, and she has to allege

11  facts to allow inference that if this alternative

12  were used, that it would substantially reduce a

13  severe risk of that pain.

14     She can't do that.  But even on the face of

15  it, a method of execution is a distinct way of

16  causing death.  Tennessee law recognizes two:

17  electrocution and lethal injection.  No Tennessee

18  court or the Supreme Court has ever held that a

19  plaintiff can state a claim under base lawsuit by

20  alleging just an equipment swap as an alternative

21  method of execution.  At best, she's alleged an

22  alternative secondary detail that is related to her

23  method of execution, but that is not the same thing

24  as a method itself.  And to be specific, what she's

25  asking for is a different type of needle, what she
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1  calls a butterfly needle.  And it's not even

2  entirely clear what that is.  I think the Court can

3  safely assume that it's a different kind of needle

4  than what the department currently would use.

5     THE COURT:  It's a needle for those with very

6  small veins.  It makes the insertion a little bit

7  more palatable, especially if you were afraid of

8  needles, just so that you understand.

9     MR. AYERS:  Right.  And so this is her

10  proposed alternative for her small veins theory for

11  Count I.  Now, there's a lot of pleading problems

12  with this alternative.  As I mentioned earlier, she

13  hasn't actually alleged that the standard needle

14  would cause pain.  She alleges difficulty.  She

15  also hasn't alleged enough about the butterfly

16  needle for the Court to draw the inference that it

17  would substantially reduce the risk of pain.  Under

18  the governing standard, that reduction has to be

19  clear and it has to be considerable.  She hasn't

20  met that burden here because the complaint is just

21  so vague on this point.

22     Again, in response to the arguments raised in

23  the motion, the response said nothing; nothing at

24  all. It's remarkable.  Now, for Count II, her

25  proposed alternative is a little different.  Her
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1  proposed alternative for Count II is to be executed

2  under the pentobarbital protocol, but with an added

3  resuscitation provision.  At least that's the best

4  we read it.  Now there's a couple of problems with

5  that as an alternative.  Number one, it's not a

6  different method. In addition, the Tennessee

7  Supreme Court has rejected the idea that the

8  department is obligated to attempt resuscitation in

9  West v. Schofield.  So based on that, this

10  alternative is not feasible.  In fact, if we look

11  at that opinion, it would undermine the very

12  purpose of the execution.

13     In addition, she doesn't allege any facts to

14  show why this would reduce any pain or how it would

15  reduce any pain at all.  So this fails to qualify

16  as a feasible and readily implemented alternative.

17  That knocks both Count I and II straight out.

18  Moving to Count III, this is a bit of a change of

19  gears.  This is a conditions of confinement claim.

20  As with a couple of these theories I just

21  mentioned, Pike's response didn't cite a single

22  case in support of this theory.  She's abandoned

23  this one as well.  But even if the Court analyzes

24  the claim, she has failed to state a claim for

25  relief under the First, the Eighth, or the 14th
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1  Amendment.

2     Now this claim is somewhat complicated, so

3  I'll try to lay it out as best I can.  It's

4  basically a three-step claim.  Step one is that

5  under the lethal injection program, there's a 14-

6  day watch period. Under the electrocution protocol,

7  there is a shorter watch period.  And so she argues

8  that that 14-day period under the lethal injection

9  protocol is cruel and unusual punishment because

10  she would be isolated during that period.  Step two

11  is that because she has a choice between

12  electrocution and lethal injection, forcing her to

13  make that choice will violate her First Amendment

14  free exercise rights.  And then building on those

15  steps, step three is that because the department is

16  forcing her to make this choice, that's arbitrary

17  and capricious action which violates the 14th

18  Amendment. She's got three different Amendments at

19  play here, and it's kind of a hybrid claim, but it

20  fails at every step.

21     Start with step one, the watch period.  The

22  Eighth Amendment requires the department to provide

23  Pike with the minimal civilized measure of life's

24  necessities, and that's food, clothing, shelter,

25  medical care, recreation, and sanitation.  Under
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1  Supreme Court precedent, just being separated from

2  the general prison population does not violate the

3  Eighth Amendment.  So what she has to do to plead a

4  violation here is to allege facts to show that her

5  specific conditions of segregation are

6  unconstitutional.  She hasn't done that.

7     First of all, she's not going to be isolated.

8  She uses that word repeatedly, but she has expanded

9  visitation privileges under the provisions of the

10  protocol.  There's no limit on how many visitors

11  can -- she can receive.  She also hasn't alleged

12  that she's going to lack any of life's necessities

13  such as food, clothing, medical care, sanitation,

14  any of those things.  And her recreation time, as

15  we've argued in our review, comports with what

16  other courts have held be constitutional.  So

17  there's just no basis for an Eighth Amendment

18  violation imposed by the protocol here.  Again,

19  true to form, the response said absolutely nothing

20  to rebut these arguments.

21     Let's go to the next step; the choice, the

22  dilemma that she claims she's faced with that

23  violates her First Amendment rights.  The authority

24  that we've cited shows that having to choose

25  between methods of execution does not violate her
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1  First Amendment rights. She responded with nothing.

2  She simply has no authority to back this theory up.

3  In addition, as the protocol provides, she doesn't

4  have to make a choice. She is not forced to do

5  anything.  She can decline to make a choice, in

6  which case the lethal injection protocol applies.

7  Now, some might say, well, that's a distinction

8  without a difference, but there is a difference,

9  because her whole claim hinges on the fact that she

10  is forced to make this choice that burdens her

11  First Amendment rights, but under the plain text of

12  the protocol, she doesn't have to make that choice.

13  It's made for her.

14     Now, as for the third step, the Fourteenth

15  Amendment piece, her theory is that because she has

16  to choose between the lesser of these two evils,

17  that's a due process violation.  But this theory

18  fails because she doesn't have to choose between

19  constitutional violations.  Her First Amendment

20  rights aren't at stake.  Her Eighth Amendment

21  rights aren't at stake. There's simply nothing here

22  for this claim.  And finally, come to Count IV.

23  This is an equal protection claim, and this is the

24  claim in which she asked this court to command

25  Attorney General Skrmetti to enter a litigation
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1  agreement with her, like the ones in King and

2  Middlebrooks.

3     Now this is off the table, because General

4  Skrmetti was the only defendant sued for this claim

5  and sued in his official capacity, so it is a claim

6  against the state for injunctive relief that is

7  barred by sovereign immunity.  That is a

8  jurisdictional bar. That argument must be

9  considered before all others, and there is no

10  exception that applies.  She's not alleging that

11  General Skrmetti is enforcing an unconstitutional

12  statute against her.  There's simply no basis for

13  relief here, once more, and the response has said

14  absolutely nothing in response to these arguments.

15  In addition, under Tennessee Supreme Court

16  precedent, mandatory relief that would require

17  General Skrmetti to do something affirmatively is

18  outside this court's jurisdiction to grant.

19     And it's not hard to see why.  This same

20  argument was tried just last year by another

21  inmate. It completely failed.  The Middle District

22  and the Sixth Circuit rejected this kind of equal

23  protection claim based on the same request for a

24  King-Middlebrooks style litigation.  Because, like

25  Pike, that inmate failed to allege facts that
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1  established that he was similarly situated to King

2  or Middlebrooks, or that there was no rational

3  basis to treat him differently. And the very same

4  is true.  The state had ample reason not to

5  consider Pike as similarly situated.  King and

6  Middlebrooks were involved in federal litigation at

7  a time when Tennessee's lethal injection protocol

8  was under review.  Executions had been suspended.

9  He was uncertain what form any new protocol might

10  take, who were going to be the officials

11  implementing it, what kind of litigation might

12  challenge the new protocol, and so forth.

13     Well, those questions are answered now.  We

14  are in a different stage of time.  Moreover, King

15  and Middlebrooks were in federal court, where that

16  court had the authority to stay an execution.  Pike

17  is not in the same position.  And those same

18  reasons are why there's a rational basis to treat

19  her differently.  And again, her response said

20  nothing whatsoever in response to these arguments,

21  the authority the state relies upon.  Absolutely

22  nothing.  All it cited was a few general

23  propositions of equal protection law that weren't

24  responsive to the arguments.  And so that leaves

25  all claims disposed of.  And it's worth noting that

SUPPL APP-002521

   
    
  

   

 
 

 



1  neither the U.S. Supreme Court or the Tennessee

2  Supreme Court has ever struck down a method of

3  execution.  With all these facts as alleged, this

4  court can't be the first.

5     THE COURT:  Would you like time for rebuttal?

6     MR. AYERS:  Yes, Your Honor.

7     THE COURT:  Okay.  Thank you, Mr. Ayers. Okay.

8  And Mr. Ihnen?

9     MR. IHNEN:  Good afternoon, Your Honor.

10     THE COURT:  Good afternoon.  You've heard Mr.

11  Ayers' contentions in regards to Rule 12 and the

12  claims in regards to small vein, and then

13  thrombosis and the as-applied challenges, equal

14  protection challenges that your client has brought

15  forth.  Typically, I do allow oral motions to

16  amend, but I am ready to proceed if you are.

17     MR. IHNEN:  Your Honor, if Your Honor is okay

18  with it, I will be arguing the 12.4(e) issue and

19  Mr. Ferrell will be arguing the standard under

20  12.02 if you're okay with that.

21     THE COURT:  Okay.  I am ready for that

22  argument.

23     MR. IHNEN:  I'd like to first return to a

24  question you asked the State, and the question was:

25  Is there any legislative check on the Tennessee
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1  Supreme Court rules?  And my friend couldn't

2  answer, but there actually is.  It's found at

3  Tennessee code Annotated 16-3-404.

4     THE COURT:  I'm sorry.  16-3-404?

5     MR. IHNEN:  Yes, Your Honor.

6     THE COURT:  Okay.

7     MR. IHNEN:  And that statute says, "The

8  Supreme Court shall fix the effective date of all

9  of its rules provided that the rules shall not take

10  effect until they have been reported to the General

11  Assembly by the Chief Justice at or at the

12  beginning of the regular session," et cetera, et

13  cetera.

14     The State, in their Motion to Dismiss, has not

15  provided any information that the rule was

16  compliant with this statute.  Even the exhibit that

17  they attached where it lists the rule, the

18  amendments on the bottom of that exhibit do not

19  list that that has been reported.  So to answer the

20  question, there is a legislative check on the rules

21  and the Tennessee Supreme Court has not complied in

22  this matter.

23     There are other reasons why we believe Rule

24  12.4(e) may not apply to this matter.  There are

25  two clauses in the rule that says the litigation
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1  must be collateral.  The rule does not define what

2  collateral is.  And I think Your Honor was getting

3  at some of the confusion over this.  When there's

4  no public notice, when there's no comment, and

5  there's no input or feedback from anyone, it leads

6  to confusing questions like this.

7     But we can look to the United States Supreme

8  Court precedent of what constitutes a collateral

9  litigation.  In Hill v. McDonough, and that's 547

10  U.S. 573, the Court held that Eighth Amendment

11  challenges to methods of executions are brought

12  under Section 1983. In Heck v. Humphrey, which is

13  cited in our response at 512 U.S. 477, the Supreme

14  Court held that Section 1983 could not be used to

15  collaterally attack a prior conviction or sentence.

16     The Court went on to hold that these claims

17  must be brought in post-conviction or habeas.  And

18  just last month, in Olivier v. City of Brandon, the

19  Supreme Court held that suits brought under Section

20  1983 seeking prospective relief do not collaterally

21  attack a prior conviction over a judgment.  And,

22  Your Honor, that cite is 2026 U.S. Lexus 1272.

23  That was at page 16.

24     So Rule 12.4(e) does not define what is

25  collateral litigation, but under Supreme Court
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1  precedent, methods of execution challenges clearly

2  are not.  But that's not the end of the confusion.

3  In Carruthers v. Tennessee, Death Row Inmate Tony

4  Carruthers, who has a May 21st execution date,

5  filed a 12.4(e) motion with the Tennessee Supreme

6  Court seeking to vindicate a claim under Brady v.

7  Maryland and for a new trial.

8     This is textbook collateral litigation, but

9  the Tennessee Supreme Court denied that motion.  If

10  Carruthers' motion under 12.4(e) is not collateral,

11  and the Tennessee and the U.S. Supreme Court says

12  that methods of execution litigation is not

13  collateral, then how can 12.4(e) apply to bar

14  Pike's claims here?

15     The second clause of 12.4(e) states that "the

16  collateral litigation must potentially affect the

17  method or timing of execution," but Pike's suit

18  does neither.  As the State just admitted, they

19  concede that that Pike is requesting a mere

20  equipment change by the use of a butterfly needle,

21  given her specific medical conditions.

22     THE COURT:  But then how do I look at the

23  request that Ms. Pike is making juxtaposed to Black

24  v. Strada?  In Black v. Strada, my colleague, the

25  ruling chancellor, asked for -- you know, if the

SUPPL APP-002525

   
    
  

   

 
 

 



1  pacemaker could be, I believe, deactivated prior

2  to, and the Court took that to be, I suppose, an

3  overreach of his authority, because to do that

4  prior to execution may perhaps have affected time,

5  place, and manner.

6     So if I look at that Supreme Court precedence

7  and I look at this case, is it your contention that

8  the change of a needle and/or these other things

9  that Ms. Pike has requested won't, honestly, have

10  the same fate as Black v. Strada?

11     MR. IHNEN:  Well, I think you hit on the point

12  there, Your Honor.  You said it would change the

13  time, place, and manner of Mr. Black's execution.

14  The State is referring to this as an equipment

15  switch.  So switching out the needles, the State

16  can still execute Christa Pike on September 30th by

17  lethal injection. That is not changing the manner

18  or timing of her execution.

19     And the same goes for the implementation of a

20  resuscitation protocol.  These protocols are

21  regularly used in other states, and as we alleged

22  in our complaint, Ms. Pike has a constitutional

23  right to receive lifesaving measures.  The only way

24  that --

25     THE COURT:  But -- so, Mr. Ihnen, how does the
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1  Court -- when a person is condemned and the

2  sentence is death, how does resuscitation fit

3  squarely within the sentence of death?

4     MR. IHNEN:  Well --

5     THE COURT:  If one is resuscitated, is the

6  sentence carried out?

7     MR. IHNEN:  The United States Supreme Court

8  case Estelle v. Gamble said that prisoners have an

9  ongoing right to seek medical treatment and that

10  right extends beyond -- through a botched

11  execution.  As we saw with Mr. Black, his heart

12  rate clearly showed activity after he was

13  pronounced dead by the State.

14     And so -- but even setting that aside,

15  implementing a resuscitation protocol does not

16  affect the timing of Ms. Pike's execution.  The

17  State can still execute her on September 30th by

18  lethal injection.  The only way that it would

19  affect the timing is if there is a botched

20  execution, which the State assures will not happen.

21     But I think the other issue that this Court

22  needs to consider is, if Rule 12.4(e) applies to

23  strip this Court of subject matter jurisdiction

24  over Ms. Pike's complaint, it strips this Court of

25  jurisdiction over all matters related to this case,
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1  which means the Court cannot consider or grant the

2  Motion to Dismiss, and there's actually a Tennessee

3  precedent to support that.  In Haynes --

4     THE COURT:  Let's go back.  Before you get

5  into this Court not having jurisdiction, frankly,

6  over anything, would you track with me on the plain

7  language of Rule 12.4(e)?  The added language, "If

8  the Court grants the motion for a special master,

9  the Court may appoint a special master consistent

10  with the procedures of Rule 53," and then it talks

11  about objections and things of that nature.

12     The "if" and the "may," typically, when we

13  think about the Supreme Court, they do not take

14  every case that comes before them.  So if this rule

15  is the only methodology for these types of cases,

16  is there any protection for a petitioner if the

17  Supreme Court declines to hear the case?  What

18  happens then?  I'd love to hear from you on that.

19     MR. IHNEN:  I think that's one of the issues

20  we have with the rule, Your Honor.  So the Hill v.

21  McDonough case that I cited earlier, the United

22  States Supreme Court said that prisoners have a

23  constitutional right to challenge methods of

24  execution under the Eighth Amendment.  We cited in

25  our response a number of Tennessee constitutional
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1  provisions regarding open courts.  That's at

2  Tennessee Constitution Article 1, Section 17.

3     There's also the Tennessee Code Annotated

4  Section 16-3-403 says that "a rule of the Tennessee

5  Supreme Court shall not abridge, enlarge, or modify

6  any substantive right."  That's exactly what this

7  rule does.  And again, because there was no notice

8  to the public, there was no comment, and there was

9  no feedback from stakeholders, including

10  practitioners like those sitting at these desks

11  that do this type of work every single day, there's

12  no clear path on what this language actually means.

13     Back to my previous point, so if Rule 12.4 --

14  we argue that 12.4(e) does not apply for those

15  reasons just argued.  However, if it does, it

16  effectively strips this Court of subject matter

17  jurisdiction.  In Haynes v. Rutherford County, the

18  cite on that is 359 S.W. 585, the Tennessee Court

19  of Appeals held that "a court that lacks

20  jurisdiction over a case also lacks jurisdiction to

21  dismiss the case," and that was at page 589.

22     The Court went on to hold that, because that

23  was the case, the Court was then required to

24  transfer the case under the transfer statute.  And

25  the transfer statute is at TCA Section 16-1-116,
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1  and that provides "when an original civil action is

2  filed in a state or county court of record or a

3  general sessions court and such court determines

4  that it lacks jurisdiction, the Court shall, in the

5  interest of justice, transfer the action or appeal

6  to any such court in which the action or appeal

7  could have proceeded."

8     Haynes says that the date of the transfer

9  relates back to the date of the filing, and so

10  there's no issues of statute of limitations here.

11  Given the confusion over 12.4(e), Ms. Pike's

12  prudent path was to file on this Court to preserve

13  her statute of limitations, knowing that the matter

14  could have been transferred later.

15     And in the case Barger v. -- the State argues

16  that this Court has no power to declare a rule of

17  the Tennessee Supreme Court constitutional.  And

18  the landmark case that held that is Barger v.

19  Brock.  The cite on that is 535 S.W. 2d 337.  Even

20  though the Court held that "inferior courts of the

21  state may not entertain any suit or action

22  challenging the validity of the rule of this

23  court," it specifically ordered the Chancery Court

24  in that case to transfer the matter to the

25  Tennessee Supreme Court and treat the pleadings as
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1  a motion to vacate or modify under Rule 42.

2     So it's Ms. Pike's position and it's our

3  position that Rule 12.4(e) does not apply to this

4  matter because it was not reported to the

5  legislature in accordance to the Tennessee Supreme

6  Court's statutory mandate.  This is not collateral

7  litigation as contemplated by the United States

8  Supreme Court.  It does not affect the method or

9  timing for execution for the reasons I've cited,

10  but even if 12.4(e) applies to this case, this

11  Court -- and stripping this Court of its subject

12  matter jurisdiction over the complaint, it also

13  strips this Court over subject matter jurisdiction

14  of the defendant's Motion to Dismiss and the entire

15  matter must be transferred.

16     And Mr. Ferrell will address the merits of the

17  12.02 motions, Your Honor.

18     THE COURT:  So going back to Barger v. Brock,

19  wasn't the Supreme Court actually sued in that

20  case?

21     MR. IHNEN:  Yes, Your Honor.  That was a case

22  where a group of lawyers actually sued the

23  Tennessee Supreme Court over a rule that was

24  intended to consolidate the Tennessee Bar.  So the

25  actual nature of that suit was a specific lawsuit
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1  challenging the Tennessee Supreme Court.  This is

2  obviously a different -- entirely different animal.

3     But I think the fundamental issue -- the

4  fundamental takeaway from that case is: Even if

5  this Court lacks jurisdiction to declare a rule of

6  the Tennessee Supreme Court unconstitutional, there

7  is precedent in the transfer statute and in this

8  case holding that, that the matter can be

9  transferred to the Court with proper jurisdiction.

10     THE COURT:  Okay.  So I've read these cases in

11  regards to the Supreme Court and its rules, and

12  typically, those cases are in regards to bar

13  associations, court rules, things of that nature.

14  Can you point me to a case, other than this one,

15  because frankly, this is a brand-new case, this is

16  a brand-new rule, in regards to a challenge to a

17  Supreme Court rule that does not involve lawyers

18  and/or the bar?  Do you know of any?

19     MR. IHNEN:  I don't know of any, Your Honor.

20  There is a -- and this might highlight the issue

21  you're getting to here.  In the recent Tennessee

22  Supreme Court case, this is Borngne Ex Rel. Hyter

23  v. Chattanooga- Hamilton County Hospital, and the

24  cite on that is 671 S.W. 3d 476.  Justice Campbell

25  actually --
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1     THE COURT:  You said 476, correct?

2     MR. IHNEN:  Yes, Your Honor.

3     THE COURT:  Okay.

4     MR. IHNEN:  Justice Campbell actually authors

5  a concurrence in that case where she says that a

6  change of substantive law, not just a procedural

7  rule, should go through the normal public notice

8  and comment period. And I'll just quote from the

9  case, and this is at page 502.

10     This is from Justice Campbell's concurrence.

11  "Although this court has the inherent power to

12  promulgate rules governing the practice and

13  procedure of the courts of the state," citation

14  omitted, "we previously have expressed a preference

15  for adopting rule changes to the normal rulemaking

16  process rather than by judicial fiat in the limited

17  context of a single case.

18     "The normal rulemaking process is superior

19  because it provides for a broader discussion and

20  examination of the policies at issue and allows for

21  input from the advisory commission and members of

22  the bench, bar, and general public."  That's the

23  closest thing I could find to the comparison Your

24  Honor is trying to make.

25     THE COURT:  And that's 671 S.W. 3d 476,
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1  correct?

2     MR. IHNEN:  Yes, Your Honor.

3     THE COURT:  Okay.  You spent a copious amount

4  of time in your response going through recent rule

5  changes and the normal practice that the Supreme

6  Court takes when it implements those rule changes.

7  I think one rule change just occurred.  I'd love to

8  hear your argument, if any, as to why this rule --

9  is it that the Supreme Court has to do notice and

10  public comment or is that discretionary to the

11  Court?  I'd love to hear your thoughts on that, if

12  you have any.

13     MR. IHNEN:  I believe that it's within the

14  Court's discretion to do that, but I think what you

15  see in those rules that we cited is that, anytime

16  the Tennessee Supreme Court wants to change a

17  substantive rule that changes the way people

18  practice in Tennessee, that changes the way that

19  Tennessee citizens can access the courts, that goes

20  through a notice and comment period for, I think,

21  the same reasons that Justice Campbell authored in

22  her concurrence.

23     And returning to the Barger case real quick,

24  the Court says, "After holding that inferior courts

25  of the state may not entertain any suit or action
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1  challenging the ability of any rule of this court,"

2  the Court then goes on to say, "This is not to say,

3  however, that there can be no relief from a rule of

4  this court deemed to be arbitrary, illegal, or

5  improvident.  We solicit advice, suggestions from

6  the bench and bar for their improvement.

7     "When any individual deems any rule of the

8  Court to be objectionable from any standpoint, it

9  is his privilege to petition the Court for its

10  elimination and modification.  Indeed, it is the

11  duty of solicitors at the bar of this court to make

12  suggestions and recommendations on the orderly

13  administration of the appellate judicial process."

14  That obviously has not occurred here in the raising

15  the questions and issues that we brought before the

16  Court today.

17     THE COURT:  And is it your contention that, in

18  those types of cases, the Supreme Court has

19  original jurisdiction over those, correct?

20     MR. IHNEN:  Yes, Your Honor.  I actually meant

21  to return to that.  You asked that question to the

22  State.  So the Constitution, Article 6, Section 2,

23  says that "jurisdiction of the Tennessee Supreme

24  Court shall be appellate only."  And there's

25  actually a number of cases we cited in our response
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1  where, when the Court tried to take original

2  jurisdiction over certain cases, it was then held

3  unconstitutional.

4     THE COURT:  Who held it unconstitutional?

5     MR. IHNEN:  The Tennessee Supreme Court later

6  held it unconstitutional.

7     THE COURT:  Held itself?

8     MR. IHNEN:  Yes.  We cited those cases in our

9  brief.

10     THE COURT:  Okay.  Let me see if I have any

11  additional questions on that.  Did you answer my

12  question when we're looking at the "ifs" and the

13  "may" and just how our Tennessee Supreme Court

14  works?  So in practice, if the Court declines to

15  hear this matter for whatever reason, it's within

16  the Court's discretion to take up the case or not,

17  cases such as these, what happens?  Do you go to

18  Federal Court or where is relief?  Where can a

19  petitioner or potential plaintiff get relief?

20     MR. IHNEN:  So I will say, Your Honor, the

21  only motion I've ever had granted in the Tennessee

22  Supreme Court was at my admission to the bar and

23  the state.  And so it's purely discretionary.  I

24  think the rule contemplates that the Court could

25  deny a motion under 12.4(e), thus expunging a
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1  constitutional right to challenge the method of

2  execution.

3     I think it depends on, you know, the statute

4  of limitations in that case.  I think for Ms. Pike,

5  if the motion were to be denied, even if she were

6  to refile in Federal Court, the AG would argue that

7  she had exceeded the statute of limitations.  And

8  so I think, you know, you get one shot at these

9  things and there are, you know, repeated barriers.

10  I think my friend on the other side listed many of

11  the barriers that the United States Supreme Court

12  has put in front of them.

13     The Tennessee Supreme Court has put another

14  one in front of petitioners in this state, and it's

15  a way to, I think, quelch and expunge this

16  constitutional right to challenge methods of

17  execution.

18     THE COURT:  What's the statute of limitations

19  on these cases as far as filing?  I know her case,

20  I believe, was filed in November of 2025; is that

21  correct?

22     MR. IHNEN:  So this case was actually filed in

23  January.

24     THE COURT:  Sorry.  January 8, 2025.

25     MR. IHNEN:  And we calculated that statute of
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1  limitations one year from the date that the

2  Tennessee lethal injection protocol was released to

3  the public, because that would've been the first

4  time that Ms. Pike would have had knowledge of the

5  claims that she could raise.  And so in Section

6  1983 actions, you look to the statute of

7  limitations of the state, it's one year in

8  Tennessee.

9     THE COURT:  So one year from the order setting

10  execution or one year from -- I'm sorry.  You're

11  basing your statute of limitations on the lethal

12  injection --

13     MR. IHNEN:  We based our statute of

14  limitations on the date of the discovery of the

15  method -- or the new method of execution.  I think

16  that there is -- the Cooey case, for example, that

17  Opposing Counsel cited, there's actually a lot of

18  confusion over when the statute of limitations

19  start.  Courts have held they're different for

20  facial challenges, so a general challenge to lethal

21  injection, for example, some courts have held that

22  you had to bring those the first time Tennessee

23  came out with lethal injection.

24     The as-applied challenge, which is the only

25  challenge that Ms. Pike has raised, it's generally
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1  one year from the date of discovery of the

2  potential injury.  And then that's a date that

3  we've calculated that's not something that, you

4  know, the State and we have agreed on that this is

5  the one-year date.  They have not raised any issues

6  of statute of limitations in their Motion to

7  Dismiss.

8     THE COURT:  Of course.  I was just, for my

9  knowledge, wondering.  Okay.  Thank you so much,

10  Mr. Ihnen.

11     MR. IHNEN:  Thank you, Your Honor.

12     THE COURT:  Okay.  Mr. Ferrell?

13     MR. FERRELL:  Thank you, Your Honor.  And as

14  Mr. Ihnen said, I'll be addressing the issues

15  concerning the numbered counts in our complaint,

16  but before getting into each count, I want to

17  emphasize that this hearing today is on a Motion to

18  Dismiss the Complaint under Rule 12, and that there

19  is a liberal pleading standard that what our duty

20  is is to provide notice of the claim and that a

21  Rule 12.26 challenges the sufficiency of the

22  complaint, and we take issue with the idea that

23  things not mentioned in the response or things not

24  talked about in the response somehow waives

25  allegations made in the complaint.  We do not
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1  abandon any of the four issues raised and believe

2  that we have sufficiently pled each and every one

3  of them.

4     So as a beginning point, looking at the

5  complaint and the attachments to the complaint are

6  essential to understanding why we have sufficiently

7  pled those claims, and also of note that must be

8  always considered by the Court and by the parties

9  is that allegations we have made in the complaint

10  in order to - - under consideration of Rule 12 for

11  dismissal must be taken as true and provable, and

12  those claims that we have made must be considered

13  as facts that are true before they can be

14  dismissed.

15     And a number of the things that the State has

16  contended that we failed to say, we did say.  And

17  those -- we perhaps have not proved them yet

18  because we're at the very beginning of this case,

19  but we have alleged them and we have alleged them

20  sufficiently to state a claim.  And I'll go to the

21  actual claim and the actual counts right now.

22     And the first one is that this method of

23  execution proposed by the State is unconstitutional

24  due to the individual characteristics of Ms. Pike.

25  One of the things that they have talked about is
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1  the small veins, that we made no allegations of how

2  that could be connected with superadded pain or an

3  unconstitutional execution.

4     In our complaint, we have alleged that the

5  fact of her veins being small leads to a greater

6  risk of vein damage or leakage, leading to a

7  potentially ineffective lethal injection.  This is

8  an allegation that must be accepted as true, and

9  the plaintiff has offered, as an alternative, from

10  her own knowledge of her own medical history, that,

11  because she does have small veins that risk being

12  blown out, in other words, the needle going

13  completely through it and that the injection not

14  being effective, that the solution, the alternative

15  way to execute her under this protocol, is to

16  specify that it needs to be a butterfly needle.

17     And when they talk about possible far-fetched

18  scenarios, that's the word that I was looking for,

19  because that's what's in their Motion to Dismiss, I

20  cite to and I cited in our complaint the execution

21  of Clayton Lockett and Joseph Wood, both of which

22  were so- called botched executions, allegedly

23  because the veins were pierced and there was

24  infiltration rather than direct injection.

25     And as Dr. Zivot -- everyone is calling him
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1  Dr. Zi-voh, and I understand why you would do that,

2  but his -- we talked with him and it's Dr. Zivot.

3  As he explained in his declaration, one of the

4  biggest problems with legal injection is that it's

5  an execution masquerading as a medical procedure.

6  It is not a medical procedure; it is an execution.

7  And one of the biggest problems is that it's using

8  medical equipment, medical terminology, and medical

9  apparatus to effectuate an execution by unqualified

10  people.

11     In talking -- in their protocol, in talking

12  about who is qualified to be on the team that could

13  be inserting the needle, they go all the way from

14  physicians to former military that have had some

15  training in doing this.  I mean, that's a very

16  broad level of qualifications.  And what we're

17  talking about here is someone who has a history --

18  a medical history of difficulty with her veins, and

19  in order to make sure that this is not a drawn-out,

20  botched execution, she has proposed that the State

21  adopt a butterfly needle to make sure that this

22  isn't the nightmare she fears it will be.

23     Another allegation made in the complaint that

24  must be accepted as true is that unresponsiveness

25  is not the same thing as unconsciousness.  That
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1  there are drugs that render the body incapable of

2  responding, even when the person, the mind, is

3  experiencing pain. That allegation has been made

4  and must be accepted as true, even when the State

5  says there wasn't thrashing, there wasn't calling

6  out -- that Byron Black wasn't calling out in pain

7  at the time before -- you know, at the time the

8  chemicals were being injected into him. That's a

9  question of fact, by the way.

10     We have alleged, and must be accepted as true,

11  that the electrocardiogram in Byron Black's case

12  showed that there was heartbeat two minutes after

13  he was declared dead.  And this is very important

14  for the allegations, because there are times when

15  infiltration causes a delayed onset of death.

16  There are times when, for whatever reason, Byron

17  Black showed heartbeat two minutes after he was

18  allegedly dead.

19     As to Claim I, one thing about the mental

20  health that I think is very important, Christa Pike

21  was repeatedly raped as a toddler.  She was raped

22  again at age 12.  She was raped again at age 17.

23  This led to, and the State of Tennessee does not

24  dispute, or at least the prison system doesn't

25  dispute, a mental illness of complex post-traumatic
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1  stress disorder.  In talking about both Count I and

2  Count II, the protocol provides that she will be

3  isolated for 14 days, despite her severe mental

4  illness.  At the end of those 14 days, this victim

5  of repeated sexual violence will be taken from the

6  women's prison to the men's prison.  And on the day

7  of her execution, six members of the restraint team

8  will take -- and probably they will be men.

9  Certainly the protocol does not tell us that, but

10  it could very well be men, will take her out, strap

11  her down, and kill her.  They won't kill her, but

12  the lethal injection chemical will be inserted into

13  her and will be killed -- and she'll be killed.

14     In talking about the isolation period and the

15  transfer to a men's prison, this is superadded pain

16  that is unnecessary to effectuate an execution,

17  particularly in consideration of this inmate's

18  history of severe mental illness.

19     THE COURT:  So you are equating, you know --

20  when the case law talks about superadded pain, the

21  cases seem to suggest physical pain.  But it is

22  your argument to this Court, and perhaps the

23  Supreme Court, that as we have evolved as a

24  society, mental anguish is a type of pain, and as

25  applied to her, this type of mental suffering
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1  should be considered; is that correct?

2     MR. FERRELL:  Yes, that is correct.  And many

3  of these things that we're talking about, the small

4  veins, the isolation period, there are things that

5  the State of Tennessee can do to minimize those

6  things. And it's that callous disregard of the

7  inmate in question and the process that they are

8  putting her through that constitutes our claim.

9     THE COURT:  So the State contends that on this

10  claim, you haven't offered any alternatives.  Is it

11  your contention that we simply are at motion to

12  dismiss stage, you know, your alternatives?  If the

13  Court is analyzing this as-applied challenge, you

14  know, they are not ready yet, that you still have

15  time?

16     MR. FERRELL:  Well, we have delineated in our

17  response reasons why we don't believe we should

18  have to raise an alternative.  In the alternative,

19  we have offered alternatives, such as the butterfly

20  needle, such as reducing the period of isolation

21  for this mentally ill inmate.

22     THE COURT:  Have there been any cases, either

23  Tennessee or U.S. Supreme Court, or even broadly,

24  that have construed mental pain as a superadded

25  pain?
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1     MR. FERRELL:  No, not that I'm aware of, Your

2  Honor.

3     THE COURT:  So at this juncture in 2026, we

4  are not considering, as a country, mental illness

5  as a part when we talk about pain?

6     MR. FERRELL:  We have not, but there's always

7  got to be the first case.  And I think that some of

8  the arguments we have raised, given our experience

9  with executions in this country, as the State

10  points out, there is an evolving body of knowledge

11  and understanding of what is going on here.  And we

12  have to have, just as my colleague was talking

13  about -- there could be a situation where, based on

14  the new Rule 12(e), we have no opportunity to

15  present these arguments and this evidence.  The

16  courts are set up for these things, even if they

17  ultimately reject them.

18     And of course, like I keep emphasizing, we are

19  at the place on a motion to dismiss.  We are not

20  arguing the final merits of this case right now.

21  We are just at the beginning.  And again, the idea

22  of a botched execution is not far-fetched.  And the

23  fact that Byron Black showed activity after he was

24  executed highlights the need, under Count II, to

25  provide medical assistance if the execution is not
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1  successful.  Your Honor's questions are very well-

2  placed about, isn't the whole point here to make

3  sure that it's an execution? But sometimes

4  executions go wrong.  Joseph Wood in Arizona, his

5  execution lasted more than two hours, I think.

6  Time enough for his attorneys to go to a judge and

7  argue that it be stopped.

8     Byron Black -- under the definition of death,

9  it means that you're not able to resuscitate

10  somebody, that there is irreversible cessation of

11  life.  That is what the State of Tennessee has

12  adopted as its definition of death.  Byron Black,

13  by showing a heartbeat, was not beyond

14  resuscitation.  Now, I don't know exactly what

15  happened with him or what he may have been

16  experiencing.  Eventually, obviously, he died. But

17  there was a time when the execution was not

18  effective.  He hadn't died yet.

19     And one of the things that our expert talks

20  about as well is that when somebody -- when an

21  execution fails, and this is not so far-fetched

22  that the State of Tennessee hasn't planned for it.

23  The State of Tennessee has, as its backup, "we do

24  it again."  As our expert says in his declaration,

25  that's not what doctors do when anesthesia fails.
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1  They figure out why it failed.  Because doing it

2  again is, sort of, that saying, when we say, what's

3  the definition of insanity?  Doing the same thing

4  over again and expecting a different result.

5     So it's not so far-fetched that the State of

6  Tennessee hasn't thought about what they do if it

7  fails.  But our allegations are that that backup

8  plan is ineffective, because it doesn't consider

9  what went wrong, and if you don't consider what

10  went wrong, you better have someone ready to take

11  care of the person who may be suffering horribly

12  through their death that's lingering, drawn out,

13  and painful, and that they're conscious of it.

14     THE COURT:  But in Tennessee, isn't it

15  contemplated that inherent in every execution, it's

16  going to be painful?  The question is, are we

17  crossing over to the Eighth Amendment, where it is

18  cruel and unusual superadded pain?  So is the

19  argument that -- I don't think that in Tennessee,

20  that the argument can be that a condemned person

21  can expect no pain.

22     MR. FERRELL:  Correct.  And I agree with that,

23  Your Honor.  But if an execution -- let's think

24  about Mr. Wood, who lingered for a couple of hours,

25  and Mr. Clayton, who lingered for, I want to say,
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1  45 minutes, half an hour.  Don't quote me on those

2  facts, but I know that those things have happened.

3  Or Mr. Black, who was alive at the end of it.  If

4  an execution is unsuccessful, then the State of

5  Tennessee owes a constitutional right of medical

6  care to the person that they were unable to

7  execute.

8     THE COURT:  But then, doesn't it cross over

9  into being cruel and unusual if you bring me back

10  to life and then you are going to do it again?

11     MR. FERRELL:  You've got a -- and there have

12  been cases where a failed execution has been

13  repeated months or years later.

14     THE COURT:  Repeated within -- right.

15     MR. FERRELL:  No.  Months or years later.

16  Because once again, as Dr. Zivot says in his

17  declaration, you've got to figure out what went

18  wrong. You can't just say, "well, let's just keep

19  doing this, because, you know, they aren't dead

20  yet, so let's just keep subjecting them to it."  In

21  a medical setting, and like I said, this is very

22  much a pseudo-medical setting, you figure out what

23  went wrong.  But that's true whether it's medicine

24  or any repair or any undertaking that you do.  If

25  it didn't work, you've got to figure out why it
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1  didn't work before you try it again.

2     THE COURT:  Okay.

3     MR. FERRELL:  And finally, on the equal

4  protection claim, the Sixth Circuit case cited by

5  the State was not based on sovereign immunity.

6  Sovereign immunity does not protect an attorney

7  general on prospective duties.  An exception to

8  that doctrine are prospective duties that haven't

9  happened yet that the plaintiff is wishing to stop.

10  And most importantly, there is no rational basis

11  for differentiating Ms. Pike, Mr. Middlebrooks, and

12  Mr. King.  Those plaintiffs were given an

13  opportunity that nobody else gets, of access to the

14  Court to challenge this lethal injection process,

15  and their executions are stayed while other inmates

16  basically become the guinea pigs, and so that Byron

17  Black gets to call out that he's in pain and may be

18  alive at the end of it.  That is not a rational

19  basis for differentiating between these potential

20  plaintiffs.

21     THE COURT:  Okay.

22     MR. FERRELL:  All right.  Thank you very much,

23  Your Honor.

24     THE COURT:  Thank you.  Anything else from the

25  petitioner?
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1     MR. IHNEN:  No, Your Honor.

2     THE COURT:  Okay.  All right.  Mr. Ayers, do

3  you have rebuttal?

4     MR. AYERS:  Yes, Your Honor.  Just a few

5  things.

6     THE COURT:  Okay.

7     MR. AYERS:  To go back to the Rule 12

8  question, broadly speaking, let's assume they're

9  right about all the points they raised about why

10  Rule 12 was vague and unconstitutional for all of

11  it.  The place to raise that is either in the

12  Supreme Court, or as they indicated, maybe with the

13  Supreme Court as a party. But they're wasting their

14  time in this Court, because only the Supreme Court

15  is going to be able to pass on the

16  constitutionality of its own rules.

17     THE COURT:  What about their arguments that if

18  this Court finds that it does not have subject

19  matter jurisdiction, it would also thus lack the

20  ability to dismiss this case and this case should

21  be transferred? What do you say about that?

22     MR. AYERS:  Right.  That can't be taken

23  seriously, Your Honor.  Courts dismiss for lack of

24  jurisdiction every single day, and Rule 12 does not

25  contemplate transfer.  We can speculate about why
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1  the Supreme Court has set up Rule 12.4 the way it

2  has.  I believe one highly likely explanation, in

3  light of Black, is that the Supreme Court wants

4  trial courts to take its execution order seriously

5  and to not interfere with those orders with the

6  kinds of injunctive relief that Mr. Black had

7  requested.

8     So again -- and this also leads to something I

9  think that maybe we can offer some course

10  correction on.  The Court had several questions

11  about whether this implicated original jurisdiction

12  in the Supreme Court. I actually don't believe it

13  does, because these execution orders are pertaining

14  to the underlying conviction and sentence, so as

15  such, there's already a proceeding that these

16  collateral proceedings would relate to.  So

17  properly speaking, Rule 12 is not a matter of

18  original jurisdiction.

19     Now, it does talk about commencing an action,

20  but that's a collateral action pertaining to an

21  execution order, which itself pertains to a

22  conviction and a sentence of death.  So I don't

23  think it's quite accurate to think of this in terms

24  of original jurisdiction or not.

25     THE COURT:  So it's your contention when Mr.

SUPPL APP-002552

   
    
  

   

 
 

 



1  Ihnen goes through the Supreme Court -- or sorry,

2  the U.S. Supreme Court cases defining collateral

3  litigation, it's your assumption that this is

4  collateral litigation, and thus squarely before the

5  Tennessee Supreme Court?

6     MR. AYERS:  Yes.  So we don't need to play

7  games with the meeting with collateral.  I think we

8  can go with a plain meeting, which is basically a

9  secondary matter.  We don't need to look to outside

10  sources to define that.  And at any rate, the final

11  authority on what counts as collateral in the

12  context of Rule 12 is not the U.S. Supreme Court,

13  it's the Tennessee Supreme Court.  Again, if

14  Christa Pike was serious about getting answers to

15  these questions, she would have filed a motion

16  there.  She can still do that.  But she's wasting

17  time in this court arguing about these sort of

18  questions when it's only the Supreme Court that can

19  answer them.

20     Now, I'll also add that the cases that she

21  cited as to the meeting of collateral were in

22  completely different contexts.  As to their

23  argument that their proposed butterfly needle

24  accommodation does change -- or doesn't change the

25  method of her execution, it does just as much as
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1  Byron Black's proposed ICD deactivation changed the

2  method of his execution and the timing of his

3  execution.  That's what the Supreme Court found.  I

4  believe the Supreme Court will find the same thing

5  if this Court were to order the department to use a

6  different needle, because that would be placing a

7  condition on an unconditional order. Again, it's

8  remarkable that their response did not even cite

9  Black.

10     Another point with regard to these alternative

11  methods, this is not a particularly hard thing to

12  do. Method of execution -- plaintiffs do this all

13  the time. They often select firing squad or

14  nitrogen hypoxia or other discrete methods of

15  causing death that are used in other states.  And

16  as they pointed out correctly, just because

17  Tennessee hasn't codified it, doesn't mean it can't

18  qualify as an alternative method.  And if Ms. Pike

19  were serious about these claims, if the issue here

20  is small veins and/or a platelet condition causing

21  problems with her execution, why not allege an

22  alternative that takes these out of the equation,

23  such as firing squad?  We have no issues with veins

24  there, or platelet conditions.  But that's not how

25  she chose to plead this complaint.  The Court
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1  should evaluate her based on what she's pleading.

2     She just hasn't satisfied this bar.  And while

3  they are correct that Tennessee has a liberal

4  notice pleading standard, we're all aware of that,

5  they still have to play by the rules of the

6  substantive law, by Baze-Glossip, and that is very

7  much a pleading standard.  You don't plead an

8  alternative method that's feasible and readily

9  implemented, your claim doesn't go forward.

10     Now, the Court did ask -- and I'm sorry I'm

11  jumping around here.  But the Court did ask for a

12  case -- perhaps another case dealing with Supreme

13  Court rules that did not involve a bar association.

14  I was unable to look this case up just now, but I

15  would direct the Court to Dawson v. State, which is

16  cited in our briefing.  That is a criminal case.  I

17  cannot guarantee that it didn't involve a bar

18  association, but I'm pretty sure it didn't.

19     THE COURT:  Well, I don't know.  You lawyers

20  can be a little -- just kidding.

21     MR. AYERS:  You're right.  So I would direct

22  the Court there.  I can't guarantee that, but it

23  came to mind.

24     Also, with respect to the pleading standard,

25  the Court does have to credit factual allegations.
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1  It does not have to credit speculation.  And so,

2  for an example of this, yes, the Court does have to

3  credit the allegation that Ms. Pike does in fact

4  have small veins. We're not arguing that point.

5  But where this veers into speculation and what the

6  Court does not have to credit is that these veins

7  will necessarily cause problems under the protocol.

8  Now, as to the leakage theory that they mentioned

9  just now, that's already been rejected in West, and

10  we brought that up in our argument.  So the Supreme

11  Court has already said that is the very definition

12  of the kind of speculation that will not suffice to

13  move these claims along.

14     Another example of this is the resuscitation

15  provision that they're alleging.  So for example,

16  if they allege that Byron Black's heart was

17  stopped, that's a factual allegation.  The Court

18  accepts that as true in a motion to dismiss.  But

19  it does not also follow that the Court has to

20  accept that this means he was in fact alive, and

21  that this means he could in fact have been

22  resuscitated, and that this means that Christa Pike

23  could be resuscitated.  We can see how many layers

24  of speculation and supposition this requires, how

25  many layers they're asking the Court to jump
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1  through to get to the result that they want.

2     As to the mental health conditions as a theory

3  for Count I, the specific allegations or the

4  specific connection that my colleague just

5  mentioned up here were not pleaded in the

6  complaint, and they're also not specific to this

7  protocol.  It's not clear how, if Ms. Pike is taken

8  by male security guards to the Riverbend facility,

9  why that is connected to this protocol, not any

10  other method of execution.  Again, her burden is to

11  plead a connection between her mental health

12  conditions and the pentobarbital protocol that she

13  is challenging. She cannot challenge the death

14  penalty generally, but that's essentially what

15  she's trying to do on this theory.  And if I could

16  just confer with my co-counsel here briefly, I may

17  be done.

18     THE COURT:  I have a question for you.

19     MR. AYERS:  Yes.

20     THE COURT:  I think I asked the same question

21  to Mr. Ihnen.  When I look at the plain language at

22  12.4(e) and understanding of the Supreme Court's

23  discretionary ability to hear cases and/or not,

24  unlike a trial court that has to hear everything

25  that comes before it, the plain language of
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1  12.4(e), it says, "If."  There are a lot of ifs and

2  mays.  Is there any guarantee that if a motion is

3  filed, as you suggest is required, that it will

4  actually be heard by the Supreme Court?

5     MR. AYERS:  No, there's no guarantee.  But I

6  fail to see why that matters --

7     THE COURT:  Well, why --

8     MR. AYERS:  -- to this jurisdiction.

9     THE COURT:  So why that matters is if a

10  petitioner -- typically, in any case, the doors of

11  the Court are always open to the public, to

12  incarcerated individuals, to -- well, once they go

13  through their grievance process, you have the right

14  to come to court. So is it the State's position

15  that in this particular area, there is not that

16  right for a petitioner?

17     MR. AYERS:  Well, the right is there, Your

18  Honor.  They can file the --

19     THE COURT:  They can file the petition, but it

20  may not be heard.

21     MR. AYERS:  It may not be granted.

22     THE COURT:  Which means that's it, they don't

23  get their opportunity in court to argue before

24  anyone as to why this particular methodology of LIC

25  protocol or electric chair protocol as applied to
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1  them may be unconstitutional.

2     MR. AYERS:  That may be true, Your Honor, but

3  that will depend on the merits of what they filed

4  with the Supreme Court.  People have lawsuits

5  dismissed all the time because they don't plead

6  them properly, but that doesn't mean they've been

7  denied access to the courts.

8     THE COURT:  But isn't that a bit different?

9  Because when you have a trial court -- I'm just

10  asking questions and would love to understand your

11  position. When you have a trial court, you at least

12  get to file your complaint, have a motion to

13  dismiss, get all the way to trial.  The way that

14  12.4(e) is written and the way that the Tennessee

15  Supreme Court hears cases, period, is they do not

16  hear every case that comes to them.  So I'll go

17  back to my question.  Is it the State's position

18  that a petitioner who may have a grievance as to

19  how a protocol for LIC, electric chair, what have

20  you, as applied to them, breaches the Eighth

21  Amendment, they may not be able to be heard,

22  because there is no "the Court shall hear it,"

23  correct?

24     MR. AYERS:  There is no language in the rule

25  to that effect, correct.  However, the Supreme
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1  Court is going to have to be the one to explain

2  whether or not that is the case.  As we all know

3  here, this rule was recently amended.  There are a

4  lot of questions surrounding the rule.  I cannot

5  offer the Court a definitive answer because I don't

6  sit in the Supreme Court.  They're going to have to

7  be the ones to explain whether or not there is an

8  access to courts issue.  But again, this is not the

9  Court to do that.  As came up earlier, it's also

10  feasible that a federal court could entertain that

11  kind of challenge.  Ms. Pike has chosen not to go

12  that route.  But again, under the authority we've

13  cited, this Court lacks jurisdiction to pass on the

14  constitutionality of that Supreme Court rule.

15     THE COURT:  Okay.  Thank you for answering my

16  question.  Do you have anything further?

17     MR. AYERS:  No, Your Honor.  Thank you.

18     THE COURT:  Okay.  So thank you all so much

19  for your briefing and your argument before the

20  Court. This Court will -- seeing as how this is a

21  new rule and Black v. Strada is a recent case, this

22  amendment came into effect, I believe, in December,

23  the Court will issue its ruling on the papers and I

24  will bring it to the top of my case pile.  That

25  way, you all know what you're doing.  And I
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1  understand that time is of the essence as there's a

2  September 30th deadline for this case.  I do

3  appreciate good lawyering.  I will say, I had some

4  challenging lawyering today, so when I have good

5  lawyers to come and argue eloquently before the

6  Court, the Court very much appreciates it.  So

7  thank you all so much.

8     MR. FERRELL:  Thank you, Your Honor.

9     THE COURT:  All right.  You're welcome.  We

10  are adjourned for this case.

11        (Hearing concluded at 1:57 p.m. CT)
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