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United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit

FOR THE TENTH CIRCUIT September 18, 2025

RUSSELL MARSHALL BOLES,

Plaintiff - Appellant, 

v.

COLORADO DEPARTMENT OF 
CORRECTIONS; CHARLENE 
CROCKET; KRISTY HOLJENIN; 
MAJOR JASON ZWIRN; RABBI 
YISROEL ROSSKAMM; KENNETH 
PHIPPS; CYRUS CLARKSON; IAN 
BARNS; MARC TAYLOR; MATTHEW 
POWELL; DERRICK ROBERTS; 
BRYAN REICHERT, M.D.; GARY 
WARD; REIDER MAY; NICOLE 
WILSON; JESSICA DORCEY; DAVID 
CUSTER; SUSAN FULLER; SHAWNA 
NYGAARD; DEBRA GOHEEN; GTL,

Christopher M. Wolpert 
Clerk of Court

No. 24-1444 
(D.C.No. L19-CV-01158-RMR-STV) 

(D. Colo.)

Defendants - Appellees.

ORDER AND JUDGMENT*

Before HARTZ, BALDOCK, and PHILLIPS, Circuit Judges.

* After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist in the determination of 
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore 
ordered submitted without oral argument. This order and judgment is not binding 
precedent, except under the doctrines of law of the case, res judicata, and collateral 
estoppel. It may be cited, however, for its persuasive value consistent with 
Fed. R. App. P. 32.1 and 1 Oth Cir. R. 32.1.
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United States Court of Appeals for the Tenth Circuit 
Byron White United States Courthouse

1823 Stout Street 
Denver, Colorado 80257

(303) 844-3157
Clerk@calO.uscourts.gov

Christopher M. Wolpert 
Clerk of Court

September 18, 2025

Jane K. Castro
Chief Deputy Clerk

Mr. Russell Marshall Boles 
Centennial Correctional Facility
P.O. Box 600
Canon City, CO 81215
#90379 ' ’

RE: 24-1444, Boles v. Colorado Department of Corrections, et al
Dist/Ag docket: l:19-CV-01158-RMR-STV

Dear Counsel:

Enclosed is a copy of the order and judgment issued today in this matter. The court has 
entered judgment on the docket pursuant to Fed. R. App. P. Rule 36.

Please contact this office if you have questions.

Sincerely,

Christopher M. Wolpert 
Clerk of Court’''

cc: ’ Jared Ellis
David B. Gelman 
Andres Hermosillo 
John Roger Mann 
Joshua G. Urquhart

CMW/sds
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Plaintiff Russell Boles, a Colorado state prisoner appearing pro se, filed suit 

against the Colorado Department of Corrections (CDOC), various CDOC employees, 

and one CDOC consultant, challenging various conditions of confinement. The 

district court dismissed most of the claims and granted summary judgment in favor of 

defendants on the remaining claims. Mr. Boles now appeals. Exercising jurisdiction 

pursuant to 28 U.S.C. § 1291, we affirm the judgment of the district court.

I

Mr. Boles is an inmate in the custody'of CDOC. From approximately 

January 2017 through September 2023, Mr. Boles was housed at CDOC’s 

Sterling Correctional Facility (SCF). In September 2023, Mr. Boles was moved from 

SCF to CDOC’s Centennial Correctional Facility (CCF). In October 2023, Mr. Boles 

was moved from CCF to CDOC’s Limon Correctional Facility (LCF).

Mr. Boles initiated this action in April 2019 while confined at SCF. He twice 

amended his complaint. The second amended complaint, filed in May 2020, asserted 

six general claims for relief: (1) the denial of adequate food; (2) the denial of 

adequate medical care; (3) discrimination on the basis of a disability;

(4) discrimination on the basis of religion; (5) the illegal taking of money from 

Mr. Boles’s inmate account and property from his cell; and (6) interference with 

Mr. Boles’s access to the law library and legal research resources.

On the defendants’ motions, the district court dismissed much of the second 

amended complaint for failure to state a claim upon which relief could be granted, 

leaving only claims alleging that (1) CDOC failed to accommodate Mr. Boles’s need
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for a wheelchair accessible cell, in violation of the Americans with Disabilities Act 

and the Rehabilitation Act; (2) CDOC and Food/Laundry Services Administrator 

Charleen Crockett failed to provide Mr. Boles an adequate kosher diet, in violation of 

the Religious Land Use and Institutionalized Persons Act (RLUIPA); (3) CDOC, 

Ms. Crockett, and Rabbi Yisroel Rosskamm, a consultant to CDOC, failed to provide 

Mr. Boles an adequate kosher diet, in violation of the First Amendment; and

(4) Ms. Crockett and Food Service Manager Cyrus Clarkson denied Mr. Boles kosher 

meals from June through December 2019, including kosher meals for the Sukkot 

holiday, in violation of the First Amendment.

The defendants moved for summary judgment on the remaining claims. The 

magistrate judge recommended granting the motions in their entirety. The district 

court adopted the recommendation, granted summary judgment in favor of 

defendants on the remaining claims, and entered final judgment in the case.

Mr. Boles now appeals.

II

We turn first to the district court’s order granting in part the defendants’

Rule 12(b)(6) motions to dismiss for failure to state a claim upon which relief can be 

granted. See Fed. R. Civ. P. 12(b)(6). Typically, “|w]e review the district court’s 

grant of a Rule 12(b)(6) motion to dismiss de novo,” and “can affirm ... on any 

ground sufficiently supported by the record.” Gaddy v. Corp, of the President of the 

Church of Jesus Christ of Latter-Day Saints, - F.4th -, 2025 WL 2447757 at *3 

(10th Cir. Aug. 26, 2025).

3
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The problem here, however, is that Mr. Boles’s opening appellate brief does 

not specifically mention, let alone challenge, the district court’s order granting in part 

the motions to dismiss. To be sure, Mr. Boles’s brief repeats many of the allegations 

from the second amended complaint that were dismissed by the district court. But 

Mr. Boles offers no specific challenges to the district court’s reasons for dismissing 

those claims and thus fails “to explain to us why the district court’s decision was 

wrong.” Nixon v. City & Cnty. of Denver, 784 F.3d 1364,.1366 (10th Cir. 2015). 

Further, although Mr. Boles discusses what he views as “pervasive systemic 

violations and interference with absolute substantive and fundamental rights,” 

Aplt. Br. at 3, those allegations “cannot substitute for legal argument.” Nixon, 784 

F.3d at 1366; see Meekv. Martin, 74 F.4th 1223, 1276 (10th Cir. 2023) (“presenting 

the exact same argument that the district court rejected, without more, falls short of 

explaining to us why the district court’s decision was wrong” (brackets, italics, and 

internal quotation marks omitted)). Thus, we conclude Mr. Boles has waived any 

challenge to the district court’s decision granting in part the defendants’ motions to 

dismiss.1 See Sawyers v. Norton, 962 F.3d 1270, 1286 (10th Cir. 2020) (“Issues not 

raised in the opening brief are deemed abandoned or waived ... [as are] arguments 

that are inadequately presented . . . .” (internal quotation marks omitted)).

1 Even if we were to conclude that Mr. Boles adequately developed the issue in 
his opening brief, we would nonetheless affirm the district court’s order granting in 
part the defendants’ motions to dismiss. In short, we agree with the district court’s 
conclusion that most of the allegations in the second amended complaint were 
insufficient to state viable constitutional claims against the named defendants.

4



Case No. l:19-cv-01158-RMR-STV Document 675 filed 09/18/25 USDC Colorado 
pg 6 of 15

Appellate Case: 24-1444 Document: 40-1 Date Filed: 09/18/2025 Page: 5

III

That leaves the district court’s order granting summary judgment in favor of 

defendants on the remaining claims. “We review the district court’s order granting 

summary judgment de novo.” Scottv. Nationwide Agribusiness Ins. Co., 141 F.4th 

1151, 1153 (10th Cir. 2025). “Summary judgment is appropriate where ‘the movant 

shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.’” Id. (quoting Fed. R. Civ. P. 56(a)).

A. Wheelchair accessible cell

We begin with Mr. Boles’s claims that pertain to the alleged denial of a 

wheelchair accessible cell.

1. Undisputed facts

In late 2018, while he was housed in a double cell at SCF, Mr. Boles was 

provided with a wheelchair for his personal use. In March 2020, he was moved to a 

single cell at SCF due to the Covid-19 epidemic. He remained in that single cell for 

over a year.

In March 2021, Mr. Boles sent a request to the SCF medical department 

requesting to be evaluated for a wheelchair accessible cell. The medical department 

scheduled him for an appointment on April 20, 2021, but he did not show for that 

appointment.

On May 18, 2021, Mr. Boles filed his first grievance regarding lack of access 

to a wheelchair accessible cell. On July 11, 2021, he was moved to an “ADA cell,”

5
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which was wheelchair accessible. R. vol. Ill at 699 (internal quotation marks 

omitted).

Mr. Boles met with Dr. Jerome Long on July 23, 2021. Dr. Long noted that 

Mr. Boles “ha[d] limited mobility due to lumbar dysfunction” .and “need[ed] a cell 

with handrails and ... a higher toilet.” Id. (internal quotation marks omitted). 

Dr. Long also noted in SCF’s medical records that if the only cell that met those 

requirements was an ADA cell, then he recommended that cell.

Mr. Boles remained in an ADA cell between July 11, 2021 and April 2023. In 

April 2023, he was moved to restrictive housing for fifteen days after punching a 

guard in the stomach. Immediately after being released from restrictive housing, he 

was placed back in an ADA cell.

Mr. Boles was confined in an ADA cell during his period of incarceration at 

CCF, and is currently confined in an ADA cell at LCF.

2. The district court’s summary judgment ruling

Mr. Boles alleged in his second amended complaint that CDOC’s ADA cells 

are not wheelchair accessible and that CDOC violated his rights under the Americans 

with Disabilities Act (ADA) and the Rehabilitation Act (RA) by failing to 

accommodate his need for a wheelchair accessible cell.

The district court concluded CDOC was entitled to summary judgment with 

respect to these claims because Mr. Boles failed to exhaust his administrative 

remedies as required by the Prison Litigation Reform Act, 42 U.S.C. § 1997e(a). 

Although Mr. Boles cited to various grievances that he filed at SCF requesting

6
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varying accommodations, the district court concluded that none of those grievances 

mentioned the need for a wheelchair accessible cell. And, although Mr. Boles argued 

he was not required to exhaust his administrative remedies because “there [was] no 

apparent remedy” or it was “disputable” whether a remedy was available, the district 

court rejected those arguments. Id. at 711-12. The district court therefore dismissed 

Mr. Boles’s ADA and RA claims without prejudice.

3. Mr. Boles’s appeal

In his opening appellate brief, Mr. Boles discusses his need for a wheelchair 

accessible cell, generally asserts “that all of the original claims were grieved multiple 

times,” and then asserts that CDOC’s grievance officers “had no authority to change” 

CDOC “regulations and policy.” Aplt. Br. at 31.

Mr. Boles does not point to any evidence in the record that would allow us to 

conclude he exhausted his administrative remedies with respect to his ADA and RA 

claims, and our own independent review of the record reveals none. To the extent 

Mr. Boles is arguing that exhausting the administrative remedies offered by CDOC 

would have been futile, we reject it as contrary to the PLRA and Tenth Circuit law. 

The PLRA requires that “available” administrative remedies be exhausted prior to 

filing an action with respect to prison conditions under 42 U.S.C. § 1983 or any other 

federal law, including the ADA and RA. 42 U.S.C. § 1997e(a). And we have held 

that “[e]ven where the ‘available’ remedies would appear to be futile at providing the 

kind of remedy sought, the prisoner must exhaust the administrative remedies 

available.” Jernigan v. Stuchell, 304 F.3d 1030, 1032 (10th Cir. 2002).

7
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We therefore affirm the district court’s grant of summary judgment in favor of 

CDOC on these claims.

B. Kosher diet

The remainder of Mr. Boles’s claims center around CDOC’s kosher diet.

1. Undisputed facts

Mr. Boles actively practices Orthodox Judaism, including following a kosher 

diet. CDOC provides a kosher diet for those inmates who request one and sign a 

religious diet participant agreement. Mr. Boles has been enrolled in CDOC’s kosher 

diet since he began his term of incarceration in 2016.

CDOC’s kosher diet is reviewed by dietitians on an annual basis. That review 

includes assessing whether the diet complies with kosher rules and provides 

nutritional food to inmates. According to a computer analysis conducted by a CDOC 

dietitian, CDOC’s kosher diet is considered nutritionally adequate because, at a 

minimum, it is within 66% of the recommended daily values.

During Boles’s incarceration at SCF, CDOC contracted with Scroll K Vaad 

Hakashrus of Denver (Scroll K) to provide advice on Jewish dietary laws. 

Rabbi Rosskamm is an employee of Scroll K who consulted with CDOC as an expert 

in Jewish dietary restrictions. According to Rabbi Rosskamm, most of the kosher 

food served at SCF is purchased already prepared and ready to be served. Any 

kosher food that is actually prepared at SCF is done so in a designated room that 

meets Scroll K guidelines. Although Rabbi Rosskamm has visited SCF in connection 

with Scroll K’s consulting services, he does not oversee the preparation of kosher

8
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meals at SCF or supervise. In his opinion, the kosher meals served at SCF conform 

to Scroll K’s standards and are kosher. To the extent Mr. Boles disagrees, it is 

Rabbi Rosskamm’s opinion that Mr. Boles’s interpretation of Jewish dietary law is 

incorrect.

In August 2017, Mr. Boles began receiving a “medical diet,” which was a 

low-sodium kosher diet. R. vol. Ill at 697.

In June 2019, Mr. Boles wrote a letter to Charleen Crockett, who serves as the 

head administrator over CDOC’s food service operations, asking her to “go ahead 

and cancel this horrible diet.” Id. at 217 (internal quotation marks omitted). The 

following month, Mr. Boles filed a grievance stating he “neither asked for nor do I 

want any special diet.” Id. (internal quotation marks omitted).

Between June 2019 and October 2019, Mr. Boles did not file any grievances 

asking for his kosher diet to be reinstated.

In October 2019, Mr. Boles filed a new grievance stating he did not receive 

kosher meals for the holiday of Sukkot. He did not, however, request his kosher diet 

to be reinstated on a full-time basis. The grievance coordinator responded that 

Mr. Boles was informed “prior to the holidays both verbally and in writing, and it 

was understood [he] would not receive special meals for the religious holidays.” Id. 

at 217 (internal quotation marks omitted). There is no evidence that Mr. Boles 

appealed from that response.

Ms. Crockett reinstated Mr. Boles’s kosher diet on October 10, 2019, and he 

began receiving kosher meals in November 2019.

9
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2. The district court’s summary judgment ruling

Mr. Boles alleged in his second amended complaint that: (a) CDOC and

Ms. Crockett failed to provide him with an actual kosher diet, and a kosher diet that 

was nutritionally adequate, in violation of the RLUIPA; (b) CDOC, Ms. Crockett, 

and Rabbi Rosskamm failed to provide him with an actual kosher diet, and a kosher 

diet that was nutritionally adequate, in violation of the First Amendment; and 

(c) Ms. Crockett and Mr. Clarkson denied him kosher meals from June through 

December 2019, including kosher meals for the Sukkot holiday, in violation of the 

First Amendment.

The district court concluded as an initial matter that there was no evidence 

Rabbi Rosskamm was a state actor. See generally VDARE Found, v. City of 

Colo. Springs, 11 F.4th 1151, 1160 (10th Cir. 2021) (noting the four tests “delineated 

by the Supreme Court to determine whether private parties should be deemed state 

actors when conducting a state action analysis”). The district court therefore granted 

summary judgment in favor of Rabbi Rosskamm.

The district court concluded CDOC and Ms. Crockett were entitled to 
... ' « - ♦

summary judgment as to Mr. Boles’s RLUIPA and First Amendment claims. 'With 

respect to Mr. Boles’s assertion “that his food was not properly prepared to meet 

kosher standards,” the district court concluded he did “not adequately allege specific 

dates or instances.” R. vol. Ill at 732. Although Mr. Boles cited to several 

grievances he filed regarding the kosher diet, the district court concluded those 

grievances contained “the same conclusory allegations without specific supporting

10
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facts.” Id. at 733. Ultimately, the district court concluded that Mr. Boles failed to 

demonstrate a genuine issue of material fact regarding whether the diet he was 

provided was actually kosher.

As for Mr. Boles’s assertion that CDOC’s kosher diet was nutritionally 

inadequate and thus forced him to choose between practicing his religion and eating a 

healthy diet, the district court concluded, aS an initial matter, “that being served, on 

occasion, rotten produce, and/or being served a monotonous diet” did not constitute a 

substantial burden on Mr. Boles’s First Amendment rights to exercise his religion. 

Id. at 728-29 (citing Strope v. Cummings, 381 F. App’x 878, 880-82 (10th Cir. 

2010)). The district court in turn noted that defendants submitted a declaration from 

a CDOC dietitian who analyzed CDOC’s “master menu, recipes and specialized 

menus for compliance with nutritional standards” and determined that CDOC’s 

kosher diet “offerfed] a variety of foods” and was “nutritionally adequate.” Id. 

at 729 (internal quotation marks omitted). The district court further noted that 

Mr. Boles offered no “direct evidence that the kosher food [was] nutritionally 

inadequate” and instead “relie[d] on conclusory assertions” in an attempt to rebut the 

dietitian’s declaration. Id. The district court also noted that the grievances Mr. Boles 

filed complaining about the kosher diet were conclusory in nature and lacked 

“specific supporting facts.” Id. at 730. Ultimately, the district court concluded that 

Mr. Boles’s “allegations of nutritionally inadequate food [were] merely general 

averments stating conclusory allegations that [were] insufficient to withstand 

Defendants’ motion for summary judgment.” Id.

11
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Finally, the district court concluded Mr. Boles failed to “carrfy] his burden of 

showing that a genuine factual dispute exist[ed] as to whether he exhausted his 

administrative remedies” as to his First Amendment claim concerning the alleged 

denial of a kosher diet between June 2019 and December 2019., Id.- at 714. The 

district court therefore granted summary judgment in favor of defendants on this 

claim and dismissed the claim without prejudice.

3. Mr. Boles’s appeal f .

Mr. Boles discusses his diet in his opening appellate-brief, but in doing so 

simply repeats some of the same general allegations he made in the district court. 

For example, he asserts that “his diet... is next to nothing,” “[t]hey have gradually 

reduced fresh produce to the point it is either non-exist[e]nt, rotten, or defiled,” and 

“[everything else in the diet is so overprocessed and such poor quality it is virtually 

poison.” Aplt. Br. at 8. Otherwise, Mr. Boles makes no mention of the diet-related 

claims he asserted under RLUIPA and the First Amendment. And, most importantly, 

Mr. Boles does not acknowledge, let alone challenge, the conclusions reached by the 

district court in.granting.summaryjudgi-pent in favor of defendants on these claims. 

We therefore conclude he has waived any challenge to the district court’s decision. 

See Sawyers-, 962 F.3d at 1286.

12
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IV

That leaves one final matter. After filing his notice of appeal, Mr. Boles filed 

a motion for leave to proceed without prepayment of costs and fees. But Mr. Boles 

“has, on 3 or more prior occasions, while incarcerated or detained in any facility, 

brought an action or appeal” in federal court “that was dismissed on the grounds that 

it [was] frivolous, malicious, or fail[ed] to state a claim upon which relief [could] be 

granted.” 28 U.S.C. § 1915(g). As a result, Mr. Boles is generally prohibited from 

commencing an appeal without prepayment of costs and fees. See id.

Soon after Mr. Boles filed his notice of appeal, the clerk’s office issued an 

order directing him to show cause why he should not be required to prepay the full 

filing fee. He filed a response asserting he was “under imminent danger of serious 

physical injury,” id., due to the lack of adequate medical care and a kosher diet. The 

clerk’s office then referred the matter to us.

Because Mr. Boles has failed to establish the district court erred in disposing 

of his claims regarding lack of adequate medical care and a kosher diet, we conclude 

Mr. Boles has likewise failed to satisfy § 1915(g)’s imminent-danger exception. We 

therefore deny his motion for leave to proceed without prepayment of costs and fees.

13
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V

We affirm the judgment of the district court and deny Mr. Boles’s motion for

leave to proceed without prepayment of costs and fees. We also deny Mr. Boles’s 

motion to incorporate extraneous documents into his reply brief.

Entered for the Court

# Gregory A. Phillips 
Circuit Judge

14
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Regina M. Rodriguez

Civil Action No. 19-cv-1158-RMR-STV

RUSSELL M. BOLES,

Plaintiff, 

v.

COLORADO DEPARTMENT OF CORRECTIONS,
CHARLENE CROCKETT,
CAPTAIN CYRUS CLARKSON, and
RABBI YISROEL ROSSKAMM,

Defendants.

ORDER

This matter is before the Court on the Recommendation of United States 

Magistrate Judge Scott T. Varholak entered July 12, 2024, ECF No. 619, addressing 

Motions for Summary Judgement filed in this case: (1) Defendant Rabbi Rosskamm’s 

Motion for Summary Judgment, ECF No. 518, and (2) Colorado Department of 

Corrections (“CDOC”) Defendants’ Motion for Summary Judgment, ECF No. 521. 

Magistrate Judge Varholak recommends granting summary judgment on all the remaining 

claims in this case.

Plaintiff, proceeding pro se, timely filed an Objection to the Recommendation at 

ECF No. 627. Defendants filed Responses at ECF Nos. 628 and 629. The Court has 

received and considered the Recommendation, the Objection, the record, and the
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pleadings. For the reasons stated below, the Court OVERRULES the objections filed by 

Plaintiff; ACCEPTS and ADOPTS the Recommendation; GRANTS the Motions for 

Summary Judgment; and DISMISSES Plaintiff’s claims WITH PREJUDICE.

I. LEGAL STANDARD

A. Review of a Magistrate Judge’s Recommendation

The Court is required to make a de novo determination of those portions of a 

magistrate judge’s recommendation to which a specific, timely objection has been made, 

and it may accept, reject, or modify any or all of the magistrate judge’s findings or 

recommendations. 28 U.S.C. § 636(b)(1) (“A judge of the court shall make a de novo 

determination of those portions of the report or specified proposed findings or 

recommendations to which objection is made.”); Fed. R. Civ. P. 72(b)(3) (“The district 

judge must determine de novo any part of the magistrate judge’s disposition that has been 

properly objected to.”).

“[A] party’s objections to the magistrate judge’s report and recommendation must 

be both timely and specific to preserve an issue for de novo review by the district court or 

for appellate review.” United States v. One Parcel of Real Property, 73 F.3d 1057, 1060 

(10th Cir. 1996). In the absence of a proper objection, the district court may review a 

magistrate judge’s recommendation under any standard it deems appropriate. See 

Summers v. Utah, 927 F.2d 1165, 1167 (10th Cir. 1991) (“In the absence of timely 

objection, the district court may review a magistrate’s report under any standard it deems 

appropriate.”); see also Thomas v. Am, 474 U.S. 140, 150 (1985) (“It does not appear 

that Congress intended to require district court review of a magistrate’s factual or legal

2
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conclusions, under a de novo or any other standard, when neither party objects to those 

findings.”). When no proper objection is filed, “the court need only satisfy itself that there 

is no clear error on the face of the record in order to accept the recommendation.”1 Fed. 

R. Civ. P. 72(b) advisory committee’s note to 1993 amendment.

B. Review of a Pro Se Litigant’s Filings

Where a party proceeds pro se, the Court “reviewfs] [his] pleadings and other 

papers liberally and hold[s] them to a less stringent standard than those drafted by 

attorneys.” Trackwell v. United States, 472 F.3d 1242, 1243 (10th Cir. 2007) (citing 

Haines v. Kerner, 404 U.S. 519, 520 (1972)). Nevertheless, a pro se party “must follow 

the same rules of procedure that govern other litigants.” Green v. Dorrell, 969 F.2d 915, 

917 (10th Cir. 1992); see also Nielsen v. Price, 17 F.3d 1276,1277 (10th Cir. 1994) (“This 

court has repeatedly insisted that pro se parties ‘follow the same rules of procedure that 

govern other litigants.’”). Thus, although courts “make some allowances for ‘the [pro se] 

plaintiffs failure to cite proper legal authority, confusion of various legal theories,” “poor 

syntax and sentence construction,” or “unfamiliarity with pleading requirements, the court 

cannot take on the responsibility of serving as the litigant’s attorney in constructing 

arguments and searching the record.” Garrett v. Selby Connor Maddux & Janer, 425 F.3d 

836, 840 (10th Cir. 2005).

1 This standard of review is something less than a “clearly erroneous or contrary to law” standard of review, 
Fed. R. Civ. P. 72(a), which in turn is less than a de novo review, Fed. R. Civ. P. 72(b). See, e.g., Nat'l 
Jewish Health v. WebMD Health Servs. Grp., Inc., 305 F.R.D. 247, 249 n.1 (D. Colo. 2014) (Daniel, J.).
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C. Motion for Summary Judgment

The Court “shall grant summary judgment if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter 

of law." Fed. R. Civ. P. 56(a); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

247-48 (1986). “A fact is ‘material if under the substantive law it is essential to the proper 

disposition of the claim.”’ Wright ex rel. Tr. Co. of Kan. v. Abbott Lab’ys, Inc., 259 F.3d 

1226, 1231-32 (10th Cir. 2001) (quoting Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 

670 (10th Cir. 1998)); see also Anderson, 477 U.S. at 248 (“As to materiality, the 

substantive law will identify which facts are material.”). “Only disputes over facts that 

might affect the outcome of the suit under the governing law will properly preclude the 

entry of summary judgment." Anderson, 477 U.S. at 248; see also Stone v. Autoliv ASP, 

Inc., 210 F.3d 1132, 1136 (10th Cir. 2000). “[T]he dispute is ‘genuine’ if the evidence is 

such that a reasonable jury could return a verdict for the nonmoving party.” Allen v. 

Muskogee, Okla., 119 F.3d 837, 839 (10th Cir. 1997); see also Anderson, 477 U.S. at 

248. “To defeat a motion for summary judgment, evidence, including testimony, must be 

based on more than mere speculation, conjecture, or surmise.” Bones v. Honeywell Int’l, 

Inc., 366 F.3d 869, 876 (10th Cir. 2004).

“[O]n summary judgment the inferences to be drawn from the underlying facts . .. 

must be viewed in the light most favorable to the party opposing the motion.” Matsushita 

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (quoting United 

States v. Diebold, Inc., 369 U.S. 654, 655 (1962)). However, “the nonmovant that would 

bear the burden of persuasion at trial may not simply rest upon its pleadings” at this stage.

4
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Adler, 144 F.3d at 671. If the movant carries “the initial burden of making a prima facie 

demonstration of the absence of a genuine issue of material fact and entitlement to 

judgment as a matter of law," then “the burden shifts to the nonmovant to go beyond the 

pleadings and ‘set forth specific facts’ that would be admissible in evidence in the event 

of trial from which a rational trier of fact could find for the nonmovant.” Id. at 670-71.

Ultimately, the Court’s inquiry is “whether the evidence presents a sufficient 

disagreement to require submission to a jury or whether it is so one-sided that one party 

must prevail as a matter of law.” Anderson, 477 U.S. at 251-52. “|T]here is no issue for 

trial unless there is sufficient evidence favoring the nonmoving party for a jury to return a 

verdict for that party. If the evidence is merely colorable, or is not significantly probative, 

summary judgment may be granted.” Id. at 249-50 (citations omitted).

II. ANALYSIS

The factual background of this case is more fully laid out in the Recommendation. 

See ECF No. 619 at 2-7. The Recommendation’s statement of facts is incorporated 

herein. See 28 U.S.C. § 636(b)(1)(B); Fed. R. Civ. P. 72(b). Accordingly, the Court re­

states the factual background only to the extent necessary to address Plaintiffs 

Objections. For context, Plaintiff is an inmate in the CDOC. He is currently housed at 

Centennial Correctional Facility (“CCF”). ECF No. 582. He filed this lawsuit in April 2019 

when he was housed at Sterling Correctional Facility (“SCF”). He was transferred from 

SCF to CCF in September 2023. He was transferred to Limon Correctional Facility in 

October 2023 and back again to CCF around April 2024. Four claims survived the Motion 

to Dismiss: 1) an Americans with Disabilities Act (“ADA”) and Rehabilitation Act (“RA”)

5
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claim against the CDOC for failing to accommodate Plaintiff’s need for a wheelchair- 

accessible cell; 2) a Religious Land Use and Institutionalized Persons Act (RLUIPA) claim 

against the CDOC and Defendant Crockett for deficiencies in Plaintiff's kosher diet at 

SCF; 3) a First Amendment claim against the CDOC, Defendant Crockett, and Defendant 

Rosskamm based on deficiencies in Plaintiff's kosher diet at SCF; and 4) a First 

Amendment claim against Defendants Crockett and Clarkson based on alleged denial of 

kosher diet from June 2019 to December 2019. The individual defendants include 

Defendant Crockett, the CDOC Food Service and Laundry Program Manager, Defendant 

Clarkson, a Food Service Captain at SCF, and Defendant Rosskamm, an employee of 

Scroll K. The CDOC contracts with Scroll K to provide advice on Jewish dietary laws.

Under a de novo review or any other standard of review, the Court concludes that 

the Recommendation is a correct application of the facts and the law, and it accurately 

sets forth and applies the appropriate legal standard. For the reasons stated in the 

Recommendation, Plaintiff failed to carry his burden of showing that a genuine factual 

dispute exists as to whether he exhausted his administrative remedies for the ADA/RA 

claim or the First Amendment claim based on the alleged denial of a kosher diet from 

June 2019 through December 2019. As to his RLUIPA and First Amendment claims 

based upon alleged deficiencies in his kosher diet at SCF, Plaintiff failed to demonstrate 

a genuine issue of material fact that the CDOC Defendants violated Plaintiff’s right to free 

exercise of his religion or substantially burdened his sincerely held religious beliefs. 

Finally, Plaintiff failed to submit evidence that Defendant Rosskamm is a “state actor” 

subject to liability under 42 U.S.C. § 1983.

6
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Plaintiff has not raised an objection that persuades the Court, upon de novo or any 
» « * « 

other standard of review, that it should reject or modify any of the Magistrate Judge’s 

findings or recommendations. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3) (“The 

district judge must determine de novo any part of the magistrate judge’s disposition that 

has been properly objected to.”). Some of Plaintiffs objections, arguments, and 

statements are unclear, not specific enough to raise an issue for de novo review, or are 

not pertinent to the motion for summary judgment. As for the objections that are specific 

and do pertain to the motion for summary judgment, they do not raise genuine issues of 

material fact that would prevent the Court from accepting the Recommendation to grant 

Defendants’ Motions for Summary Judgment.

The Court attempted to group the Plaintiff’s Objections to the Motion for Summary 

Judgment into the following categories: A) general objections; B) objections to the 

Magistrate Judge’s analysis; C) objections regarding exhaustion; D) objections to the 

factual findings; E) objections regarding admissible evidence; F) objections regarding 

prior rulings; and G) objections consisting of new or different allegations. The Court 

addresses each category below.

A. General Objections

Plaintiff makes two overarching objections. First, he argues that the Magistrate 

Judge did not fully consider the affidavits and declarations he submitted to the Court. 

Plaintiff notes that “[a]lmost all of [his] pleadings have been in the form of 

affidavit/declarations, which are supposed to be given evidentiary status.” ECF No. 627 

at 2. He then argues that ”[t]he magistrate does not give these documents the credit they

7
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deserve.” Id. However, as the Recommendation correctly notes, the Court is not required 

to consider conclusory and self-serving affidavits to determine general issues of material 

fact precluding summary judgment. See Frontrange Sols. USA, Inc. v. Newroad Software, 

Inc., 505 F. Supp. 2d 821,830 (D. Colo. 2007) (citing Salguero v. City of Clovis, 366 F.3d 

1168, 1177 n. 4 (10th Cir.2004). Plaintiff did not cite any specific affidavits, declarations, 

or facts the Magistrate Judge failed to consider. Second, Plaintiff argues that the 

Magistrate Judge did not view the evidence in the light most favorable to the non-moving 

party. ECF No. 627 at 17. Plaintiff does not provide any specific instance where this 

occurred. Magistrate Judge Varholak acknowledged the correct legal standard—’’the 

Court must view the evidence and draw all inferences in the light most favorable to the 

party opposing summary judgment." ECF No. 619 at 35. These objections are not 

sufficiently specific “to preserve an issue for de novo review by the district court or for 

appellate review.” One Parcel of Real Property, 73 F.3d at 1060. Further, this Court 

cannot find an instance where the Recommendation failed to apply the correct standard.

B. Objections Regarding Exhaustion

Plaintiff makes several objections regarding grievances and the 

Recommendation’s finding that Plaintiff failed to exhaust administrative remedies as to 

his ADA/RA claim and First Amendment Claim. The Prison Litigation Reform Act (“PLRA”) 

requires a prisoner to exhaust his administrative remedies before bringing a lawsuit 

concerning prison conditions. 42 U.S.C. § 1997e(a). Prisoners within the CDOC must 

follow a process for filing out grievances to exhaust their administrative remedies. ECF 

No. 619 at 5-6. Plaintiff first argues that there was a “four year delay in asserting the

8
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affirmative defense” for a failure to exhaust on the Defendants' part. ECF No. 627 at 9. 

Plaintiff claims he was ambushed when it was raised by the Defendants for the first time 

in their Motion for Summary Judgment. ECF No. 627 at 9-10. However, contrary to 

Plaintiff’s assertion, the affirmative defense of exhaustion was raised in the CDOC’s 

Answer dated April 1,2021. ECF No. 259 at 14. Plaintiff was aware as early as April 2021 

that Defendants were going to raise the affirmative defense of exhaustion. Next, Plaintiff 

argues that exhaustion was not required for his First Amendment claim based on the 

alleged denial of a kosher diet from June 2019 to December 2019 because “the issue 

where [sic] being addressed on the merits through personal communications at the 

highest level (Defendant Crocket[t] and her dietitian staff.).” ECF No. 627 at 11. Plaintiff 

cites to, Kretchmarv. Beard, No. CIV.A. 05-6108, 2006 WL 2038687, at *5 (E.D. Pa. July 

18,2006) for his proposition that this suffices for exhaustion. In Kretchmar, the defendants 

waived the ability to raise a failure to exhaust by issuing a final decision. Plaintiff does not 

provide any evidence as to whether the CDOC issued a final decision on any relevant 

grievances. He does not provide any evidence of these personal communications at the 

“highest level.” He does not specify when these conversations took place or the content 

of these communications. Thus, the Court cannot sustain his objections on this basis. 

Plaintiff further objects to the determination that he failed to exhaust his remedies on his 

ADA/RA claim. He argues that the lack of wheelchair access “was part of a mix of general 

lack of ADA accommodations all grieved as such.” ECF No. 627 at 11. Plaintiff makes 

some general statements about the grievance process. He argues that no one follows 

grievance law. He argues prisoners are prohibited from grieving issues that have already

9
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been grieved. According to Plaintiff, if a prisoner files a new grievance on something from 
* ' ' * 

the past it will be considered time barred. The Recommendation correctly points out that 

most, if not all, of the cases cited by Plaintiff, predate the Supreme Court’s holding in 

Ross v. Blake, that “a court may not excuse a failure to exhaust, even to take such 

[special] circumstances into account.” 578 U.S. 632, 639 (2016). Therefore, the Court 

agrees with the Recommendation that Plaintiff has failed to satisfy his burden of 

demonstrating he exhausted the grievance procedures.

C. Objections to Analysis

Plaintiff appears to object to the Recommendation’s conclusion that Defendant 

Rosskamm is not a state actor under the public function test. ECF No. 619 at 27. Plaintiff 

objects to “deciding summary judgment in favor of Defendant Rosskamm based on an 

ecclesiastical question ... when the context of the claim is about a substantial burden on 

Plaintiffs sincerely held religious beliefs.” The Tenth Circuit has held that “[t]he public 

function test consists of determining whether the state has delegated to a private party ‘a 

function traditionally exclusively reserved to the States.”’ Johnson v. Rodrigues, 293 F.3d 

1196, 1203 (10th Cir. 2002). Magistrate Judge Varholak found that determining whether 

certain food is kosher is an ecclesiastical function and not a function “traditionally 

reserved to the States.” ECF No. 619 at 23. This Court agrees. Plaintiff cites to Jackson 

v. Mann, 196 F.3d 316, 321 (2d Cir. 1999) for his proposition that the analysis should be 

based on whether he has a sincerely held belief and not an ecclesiastical question. In 

Jackson, the court held that whether someone was considered Jewish was a question of 

that individual’s sincerely held belief rather than a Rabbi’s ecclesiastical determination as
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to whether they are Jewish. Here, the Defendants are not challenging Plaintiffs sincerely 

held beliefs or doubting whether he is Jewish. Plaintiff also argues that Defendants 

Rosskamm and Crocket are in cahoots. He argues that Defendant Rosskamm “makes 

his opinions conform to almost anything Defendant Crockett says.” Plaintiff argue in a 

conclusory fashion that “[djetermining what is kosher... is a public function delegated to 

Scroll K.” But Plaintiff did not present evidence to support his theories, and this Court has 

not found error in Magistrate Judge Varholak’s recommendation on this issue.

D. Objections Regarding Factual Findings

Magistrate Judge Varholak found that Plaintiffs allegations of nutritionally 

inadequate food are merely general averments stating conclusory allegations that are 

insufficient to withstand Defendants’ motion for summary judgment. This Court agrees. 

The Tenth Circuit instructs that “[t]o state a claim for violation of the First Amendment's 

Free Exercise Clause, the plaintiff must plead facts that plausibly show or allow the 

inference that the prison regulation or action at issue ‘substantially burdened sincerely- 

held religious beliefs.’ Similarly, to state a claim under RLUIPA, a plaintiff must plead that 

‘he wishes to engage in (1) a religious exercise (2) motivated by a sincerely held belief, 

which exercise (3) is subject to a substantial burden imposed by the government.’” Blair 

v. Raemisch, 804 F. App'x 909, 916-17 (10th Cir. 2020) (internal citations omitted). The 

issue here is what is the substantial burden on Plaintiffs religious practice. Plaintiff argues 

that he is substantially burdened by the Defendants serving him a kosher diet that is not 

1) nutritionally adequate or 2) actually kosher. In his objections, Plaintiff reasserts his 

general averments to the kosher meals served at the CDOC facilities. He complains of
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rotten produce. He also explains what he believes a nutritious kosher diet would look like. 

However, Plaintiff identifies no specific fact that the Recommendation ignores in reaching 

its conclusions. This case is different from Blair v. Raemisch, 804 F. App'x 909,918 (10th 

Cir. 2020), where the Tenth Circuit found that plaintiff’s allegation reflected more than 

“merely an inconvenience of variety, quality, and rotation of non-preferred items in a 

completely vegan meal.” Id. There, plaintiff became violently ill when he ate the vegan 

patties scheduled as part of his vegan religious diet. Id. The vegan patties were scheduled 

for nineteen out of twenty-eight days in a four-week meal cycle. Id. That meant the plaintiff 

would be ill two out of every three days if he ate the vegan meal provided by the 

correctional facility. Id. Here, other than alleging he is being “literally starved to death” by 

not being provided “only fresh unaltered and unblemished produce” Plaintiff has not 

pleaded similar specific facts as to what the kosher diet the CDOC provides is doing to 

his health. ECF No. 627 at 15. Nor has he provided specifics as to the frequency he is 

provided with objectional food and what the food consists of.

Plaintiff also appears to object to the Recommendation’s reliance on Karen 

Perkins’, the CDOC’s clinical dietician, declaration in determining there is no disputed 

material fact that the CDOC’s kosher diet is nutritionally adequate. Defendant argues that 

“Ms. Perkin’s dietary philosophy is obsolete as of 2010.” ECF No. 627 at 8. Defendant 

says he has “submitted a list of public library accessible - public record - books” 

demonstrating how the kosher diet is nutritionally inadequate. Plaintiff has not raised a 

genuine dispute of material fact sufficient to withstand summary judgment. “Judges are 

not like prospectors, searching tirelessly for a glitter of relevant evidence in the towering
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mountain of documents that might have some relevance to the case.” Frontrange, 505 F. 

Supp. 2d at 830 (quoting Adams v. Dyer, 223 Fed.Appx. 757, 762 n. 4 (10th Cir. 2007)). 

Under any standard of review, the Court agrees with the findings in the Recommendation 

regarding Plaintiff’s disputes of fact.

E. Objections Regarding Admissible Evidence

Plaintiff raises several objections regarding expert testimony. First, he argues that 

Defendant Rosskamm should not be allowed to testify as an expert. Plaintiff also raised 

this in an Objection in March 2022. ECF No. 394. Plaintiff raises several other concerns 

regarding Defendant Rosskamm in his objections. He claims that Defendant Rosskamm 

and Scroll K “appear to be one and the same for all practical purposes." ECF No. 627 at 

4. He also claims that Defendant Rosskamm’s “rabbinical certification is ‘not’ from an 

Orthodox organization!” Id. Plaintiff argues that Defendant Rosskamm’s opinions are not 

valid because they are not orthodox, and therefore, the Court should not rely on his 

opinions. None of this appears to be material to the Recommendation’s ultimate 

conclusion that Plaintiff’s claims fail because there is no general issue of material fact. 

The Recommendation does not grant summary judgment on any ground pertaining to 

Defendant Rosskamm’s expert testimony.

Plaintiff also argues that “Defendant Crockett should not be permitted to testify as 

an expert for the same reason as Defendant Rosskamm.” ECF No. 627 at 8. Plaintiff 

complains that the defense did not “submit a complete report as to what she would testify 

[to].” Id. It is not clear to the Court that Defendant Crockett was disclosed as an expert 

witness or what the status of exchanging expert reports is. The Recommendation does

13



Case No. l:19-cv-01158-RMR-STV Document 636 filed 09/27/24 USDC Colorado 
* pg 14 of 15 ' ' "

rely on a declaration from Defendant Crockett in making its determination. The Court 

agrees with the Recommendation’s use of Defendant Crockett’s declaration.

F. Objections Regarding Prior Rulings

In his objections, Plaintiff objects to past rulings from the court. For example, he 

references Magistrate Judge Varholak’s footnote in ECF No. 243 that “[t]he Attorney 

General’s regulations ‘are entitled to substantial deference’” for his assertion that 

Magistrate Judge Varholak improperly deferred to prison officials and did not question 

their “penological goals.” ECF No. 627 at 3. He also references the Court’s striking his 

surreply to the Motion to Dismiss. These are not proper objections because they do not 

point out any error in the Recommendation.

G. Objections Consisting of New or Different Allegations

Plaintiff raises for the first time in his Objection, allegations regarding his 

fundamental rights being impaired such that it would “shock the judicial consciences.” He 

also raises allegations of fraud, conspiracy, retaliation, and confiscation of his legal 

papers. Parties may not raise in their objections any novel arguments that they did not 

raise before the magistrate judge. Such arguments are deemed waived. See Marshall v. 

Chater, 75 F.3d 1421, 1426 (10th Cir. 1996). Therefore, this Court finds these arguments 

have been waived.

Plaintiffs remaining objections either do not pertain to the Motions for Summary 

Judgment or are not specific enough to preserve an issue for de novo review. See One 

Parcel of Real Property, 73 F.3d at 1060. Some of Plaintiffs remaining objections pertain 

to discovery disputes. He claims that he should be entitled to more discovery. Discovery
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closed on October 2, 2023. Hence for the reasons stated, none of Plaintiff’s objections 

have raised an issue that would warrant the Court’s rejection of the Recommendation and 

denial of Defendants’ Motions for Summary Judgment, under any standard of review.

III. CONCLUSION

For the reasons stated above, it is ORDERED that:

1. Plaintiff’s Objection, ECF No. 627, is OVERRULED;

2. The Recommendation, ECF No. 619, is ACCEPTED and ADOPTED; and

3. Defendants’ Motions for Summary Judgment, ECF Nos. 518 and 521 are 

GRANTED.

DATED: September 27, 2024

BY THE COURT:

REGINA'M. RODRIGUEZ 
United States District Judge
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