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Appellant,
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for the District of Hawaii
Derrick Kahala Watson, District Judge, Presiding
Submitted May 29, 2026™
Before: RAWLINSON, FRIEDLAND, and VANDYKE, Circuit Judges.

Plaintiff-Appellant Noa Kanealii (Kanealii) appeals pro se the district court’s

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
** The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).




dismissal of his amended complaint for lack of subject matter jurisdiction. We
have jurisdiction under 28 U.S.C. §1291. Reviewing de novo, we affirm. See
Stillaguamish Tribe v. Washington, 913 F.3d 1116, 1118 (9th Cir. 2019).

Proposed Intervenor-Plaintiff-Appellant Ryan ManaRa (ManaRa) appeals
pro se the district court’s denial of his motion to intervene. Reviewing de novo the
denial of a motion to intervene as of right, we affirm. See United States v. State of
Washington, 86 F.3d 1499, 1503 (9th Cir. 1996).

1. “Congress has granted [district] courts jurisdiction over two main kinds
of cases: federal question cases and diversity cases. . ..” Tesla Motors, Inc. v.
Balan, 134 F 4th 558, 560 (9th Cir. 2025) (citation and internal quotation marks
omitted). Federal question jurisdiction exists if the suit “arises under” federal law.
Id. (citation omitted); see also 28 U.S.C. § 1331. Diversity jurisdiction attaches
when “the suit [is] between citizens of different states, and the amount in
controversy . . . exceed[s] $75,000.” Tesla Motors, 134 F.4th at 560 (quoting 28
U.S.C. § 1332(a)) (internal quotation marks omitted).

“B’écause Defendants bring a jurisdictional challenge solely on the basis of

[Kanealii’s] complaint, we do not look beyond the complaint to determine the

district court’s jurisdiction. We take as true the facts [he] alleges in his complaint

and construe them in the light most favorable to him.” Husayn v. Mitchell, 142

F.4th 667, 670 (9th Cir. 2025) (citation omitted).
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Kancalii failed to respond to Defendant-Appellecs’ motion to dismiss for

lack of subject matter jurisdiction, and the district court granted Defendants-
Appellees’ motion to dismiss because Kanealii alleged no valid basis for federal
question jurisdiction or diversity jurisdiction. Specifically, the district court found
that the amended complaint did not state a federal question under the: (1)
Supremacy Clause of the United States Constitution; (2) 1849-50 Hawaiian Treaty
with the United States; (3) 28 U.S.C. §1350 (Alien Tort Statute (ATS)); (4) 18
U.S.C. §1091 (Genocide Statute); (5) United Nations Convention on the
Prevention and Punishment of the Crime of Genocidc; or (6) United Nations
Convention of the Law of the Sca. See Bishop Paiute Tribe v. Inyo Cnty., 863 F.3d
1144, 1151 (9th Cir. 2017) (explaining that “federal question” jurisdiction exists
“if the complaint, considered in its entirety, on its face . . . present[s] a federal
question™) (citation omitted).

The district court provided pro se Kanealii notice and an opportunity to
amend the first amended complaint prior to dismissal. Rather than filing a second
amended complaint, Kanealii elected to appeal. On appeal, Kanealii argues that he
is not American for purposes of the ATS because he is a Hawaiian national of the
Hawaiian Islands. “The ATS grants to the district courts original jurisdiction of
any civil action by [a noncitizen] for a tort only, committed in violation of the law

of nations or a treaty of the United States.” Serra v. Lappin, 600 F.3d 1191, 1197~
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98 (9th Cir. 2010) (citation and internal quotation marks omitted). Kanealii’s
argument that he is a citizen of a foreign sovereign nation is foreclosed by our
precedent. See United States v. Lorenzo, 995 F.2d 1448, 1456 (9th Cir. 1993)
(noting that Hawaii is not a sovereign nation). Becausc Kanealii is an American
citizen and not a citizen of a foreign sovereign nation, the district court committed
no error in concluding that it lacked subject-matter jurisdiction over his ATS claim.
See Serra, 600 F.3d at 1198, 1200.

The district co'urt did not abuse its discretion in dismissing the complaint
without prejudice because the amended complaint was insufficient fo establish
subject matter jurisdiction. See Missouri ex rel. Koster v. Harris, 8477 F.3d 646,
656 (9th Cir. 2017) (“In general, dismissal for lack of subject matter jurisdiction is
without prejudice. . . .”) (citations omitted).

2. ManaRa asserts that the district court erred by denying his motion to
intervene as of right under Rule 24(a)(2) of the Federal Rules of Civil Procedure.
However, the district court correctly denied his motion to intervene because it
lacked subject-matter jurisdiction, which terminated the proceeding, leaving no
case or controversy in which ManaRa could intervene. See Ctr. for Biological
Diversity v. Bureau of Land Mgmt., 69 F.4th 588, 593 (9th Cir. 2023).

AFFIRMED.!

' The motions for miscellaneous relief (Dkt. Nos. #9, #10) are denied as moot.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI‘1

NOA KANEALII 10 PONO I KELHl UA | Case No. 23-cv-00276-DKW-KIM
MAU,
ORDER (1) GRANTING IN PART
Plaintiff, CERTAIN MOTIONS TO DISMISS
AND MOTIONS FOR JOINDER, (2)
v, DENYING PLAINTIFF’S MOTION
TO STRIKE, AND (3) DISMISSING
- TYLER C. SAITO, et al., THE COMPLAINT WITH LEAVE

' TO AMEND

Defendants. '

In October 2023, Plaintiff Noa Kanealii lo Pono 1 Kelii Ua Mau (Plaintiff),
proceeding without counsel, filed an Amended Complaint. Dkt. No. 14. Therein,
Plaintiff named at least 26 Defendants (collectively, Defendants), ranging from
private to governmental individuals and entities, and appearing to allege that one of
the Defendants, Hiro Shimada, “unlawfully detained” and “forcefully removed”
Plaintiff from his “private kuleana property” on Kaua‘i, Hawai‘i. Various
Defendants, including the United States of America, the Attorney General for the
State of Hawai‘i Anne Lopez, and Kalalea Plantation LLC, have moved to dismiss
the Amended Complaint on numerous grounds, including a lack of subject matter

jurisdiction under Federal Rule of Civil Procedure 12(b)(1) and failure to state a
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claim under Rule 12(b)(6). Dkt. Nos. 20, 30-34, 55, 113. Other Defendants have
moved to join in certain of the foregoing motions to dismiss. Dkt. Nos. 85, 123.

Having reviewed the parties’ briefing, at this preliminary juncture of the
proceeding, the Court addresses only Defendants’ argument concerning an alleged
lack of subject matter jurisdiction. Specifically, the Court agrees with Defendants
that the alleged bases for jurisdiction in the Amended Complaint provide no such
thing, and, thus, certain of the motions to dismiss and motions for joinder are
GRANTED in that respect. However, in light of Plaintiff’s pro se status, and the
fact that this is the first notice provided of the jurisdictional deficiency in the
Amended Complaint, dismissal is WITH LEAVE TO AMEND to the extent set
forth below.

BACKGROUND

Plaintiff initiated this case on July 3, 2023. Dkt. No. 1. Roughly three
months later, on October 11, 2023, Plaintiff filed an Amended Complaint, Dkt.
No. 14.!" The Amended Complaint appears to name at least 26 Defendants.
Nonctheless, the only meaningful factual allegation therein concerns just one

Defendant, Hiro Shimada (Shimada). Specifically, Plaintiff alleges that, on

IBecause the Amended Complaint was filed prior to the service of any pleading responsive to the
Complaint, the Court construes the Amended Complaint as consistent with the amendment of
pleadings under Federal Rule of Civil Procedure 15(a)(1)(B).

2
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August 25th of an unidentified year, Shimada, with a gun, “unlawfully detained
and forcefully removed” him from his “private kuleana property” on Kaua‘i,
Hawai‘i. /d. at9 28. The remaining allegations conclusorily contend that
numerous individual Defendants “coordinated” with or are “employed” or
“contracted” by various other Defendants, including the United States of America,
the State of Hawai‘i, and Kalalea Plantation LLC (Kalalea). Seeid. Further,
according to the Amended Complaint, the purpose of the alleged “coordinat{ion]”
is to pursue a “campaign of Genocide aimed at...the ethnic national group
‘Hawaiian.”” Jd.

On January 19, 2024, Defendants Kalalea and Benjamin Garfinkle
(Garfinkle) filed the first motion to dismiss, arguing, among other things, that the
Court lacks subject matter jurisdiction and the Amended Complaint fails to state a
claim for relief. Dkt. No. 20. Plaintiff responded to Kalalea and Garfinkle’s

motion to dismiss with a motion to strike. Dkt. No. 26. Therein, Plaintiff argues

that the motion to dismiss should be stricken because Kalalea and Garfinkle failed

to comply with Local Rule 7.8’s pre-filing conferral requirement. The motion to
strike, though, does not otherwise respond to the arguments for dismissal raised by

Kalalea and Garfinkle.
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On March 12, 2024, Defendants Mathew Bracken, Todd Raybuck, Shimada,
and Tyler Saito each filed separate motions to dismiss, Dkt. Nos. 30-33, with each
arguing solely that the Complaint failed to state a claim against them under Rule
12(b)(6). As of this date, Plaintiff has not responded to any of the four motions to
dismiss identified in this paragraph.

Also on March 12, 2024, Defendants Anne Lopez (Lopez), the Attorney
General of the State of Hawai‘i, and Sylvia Luke (Luke), the Licutenant Governor
of the State of Hawai‘i, moved to dismiss the Amended Complaint, arguing,
among other things, that the Court lacks subject matter jurisdiction, Eleventh
Amendment immunity, and the failure to state a claim. Dkt. No. 34.
Subsequently, Defendants Michael Soong (Soong) and Mark Recktenwald
(Recktenwald), the Chief Justice of the Hawai‘i Supreme Court, moved to join in
Lopez and Luke’s motion to dismiss. Dkt. No. 85. Plaintiff has not responded to
either Lopez and Luke’s motion to dismiss or the motion to join in the same.

On March 21, 2024, Defendants, the United States of America, the “US
Federal Government,” and the U.S. Department of Justice, moved to dismiss the
Amended Complaint, arguing, among other things, that they are entitled to
sovereign immunity, the Coutt lacks subject matter jurisdiction, and the failure to

state a claim. Dkt. No. 55. Subsequently, Defendants, Joseph Biden, the U.S.




Case 1:23-¢v-00276-DKW-KIM. Document 136- Filed 06/03/24 Page 5 of 12 PagelepageIDS

President, Merrick Garland, the U.S. Attorney General, the U.S. Department of

State, Anthony Blinken, the U.S. Secretary of State, the Federal Burcau of

Investigation (FBI), Christopher Wray, the Director of the FBI, and Robert King

(collectively, with the United States of America, the “US Federal Government,”
and the U.S. Department of Justice, the “United States of America™), moved to join
in the motion to dismiss identified in this paragraph. Dkt. No. 123. Plaintiff has
not responded to either the United States of America’s motion to dismiss or the
motion to join in the same.

On April 3, 2024, Defendant, the State of Hawai‘i, moved to dismiss the
Amended Complaint, arguing, among other things, that the Court lacks subject
matter jurisdiction, Eleventh Amendment immunity, and the failure to state a
claim. Dkt. No. 113. Plaintiff has also not responded to the State of Hawai‘i’s
motion to dismiss.

Finally, on April 9, 2024, Ryan ManaRa (ManaRa), a non-party to this
action, moved to intervene as a plaintiff, asserting that he has an “interest relating
to the property and transaction which is the subject of this action....” Dkt. No.

121. Defendants, the United States of America, Kalalea, Garfinkle, Lopez, Luke,
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Soong, and Recktenwald, have filed oppositions to the motion to intervene. DXkt.
Nos. 130-133.2 ManaRa did not reply to any of the foregoing oppositions.

With the time for additional briefing long since over, this Order now
follows.

STANDARDS OF REVIEW

Pursuant to Federal Rule of Civil Procedure 12(b)(1), a2 defendant may move
for dismissal duc to a lack of subject matter jurisdiction. When a defendant does
50, “the plaintiff has the burden of proving jurisdiction in order to survive the
motion.” Kingman Reef Atoll Investments, LLC v. United States, 541 F.3d 1189,
1197 (9th Cir. 2008) (quotation omitted).>

A defendant may also move for dismissal under Federal Rule of Civil
Procedure 12(b)(6). To survive such a motion, “a complaint must contain

sufficient factual matter, accepted as true, to “state a claim to relief that is plausible

2Meanwhile, Defendants Saito, Bracken, Shimada, and Raybuck have filed statements of no
position with respect to the motion to intervene. Dkt. Nos. 126-129.

A Rule 12(b)(1) motion can consist of a facial or factual attack on jurisdiction. Safe Air for
Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). Here, to the extent any Defendant
moves for dismissal under Rule 12(b)(1), they appear to raise a facial attack, given that the
challenge is to the sufficiency of the allegations in the Complaint. See id. (“In a facial attack,
the challenger asserts that the allegations contained in a complaint arc insufficient on their face
to invoke federal jurisdiction. By contrast, in a factual attack, the challenger disputes the truth
of the allegations that, by themselves, would otherwise invoke federal jurisdiction.™).

6
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on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

Because Plaintiff is proceeding without counsel, “[u]nless it is absolutely
clear that no amcndment can cure the defect . . . a pro se litigant is entitled to
notice of the complaint’s deficiencies and an opportunity to amend prior to
dismissal of the action.” Lucas v. Dep’t of Corr., 66 F.3d 245, 248 (9th Cir.
1995). A court, however, may deny leave to amend where, among other things,
amendment would be futile. E.g., Gardner v. Martino, 563 F.3d 981, 990 (9th
Cir. 2009); Leadsinger, Inc. v. BMG Music Publ’g, 512 F.3d 522, 532 (9th Cir.
2008).

DISCUSSION

As detailed above, the Defendants, collectively, move for dismissal on
various distinct grounds. Because one of those grounds relates to the Court’s
subject matter jurisdiction to hear this case, the Court addresses the same first.

Defendants, the United States of America, the State of Hawai‘i, Lopez,

Luke, Kalalea, and Garfinkle (collectively, Moving Defendants), argue that the

Court lacks subject matter jurisdiction because there is neither federal question nor

diversity jurisdiction. Based, in part, on Plaintiff’s failure to respond to this
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argument, and the purported federal questions cited in the Amended Complaint, the
Court agrees.

Initially, as mentioned earlier, Plaintiff has not responded to any of the
substantive grounds for dismissal raised in any of the pending motions to dismiss.*
Nonetheless, because Plaintiff is proceeding without counsel, the Court liberally
construes the Amended Complaint. Eldridge v. Block, 832 F.2d 1132, 1137 (9th
Cir. 1987). In doing so, though, the Court cannot act as counsel for a pro se
litigant, such as by supplying the essential elements of a cla‘iﬁ. Pliler v. Ford,
542 U.S. 225, 231 (2004); Ivey v. Bd. of Regents of Univ. of Alaska, 673 F.2d 266,
268 (9th Cir. 1982).

Here, the Amended Complaint relies upon purported federal questions
arising under the following six potential sources: (1) the Supremacy Clause of the
U.S. Constitution; (2) the 1849-1850 Hawaiian Treaty with thevUnited States; (3)
28 U.S.C. Section 1350; (4) 18 U.S.C. Section 1091; (5) the UN Convention on the
Prevention and Punishment of the Crixﬁe of Genocide; and (6) the UN Convention

on the Law of the Scas. Dkt. No. 14 at 4 1. None of these, however, is a source

“Instead, Plaintiff moved to strike the first motion to dismiss on the procedural ground that it
failed to comply with Local Rule 7.8. See Dkt. No. 26. The motion to strike is DENIED
because, as Plaintiff (at least tacitly) acknowledges therein, a party need not comply with the
conferral requirement of Local Rule 7.8 when, as here, the opposing party is proceeding pro se
(i.e., without counsel). See id. at 3 (citing Local Rule 7.8).

8
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of subject matter jurisdiction in this case. See Golden State Transit Corp. v. City
of Los Angeles, 493 U.S. 103, 107 (1989) (stating that the Supremacy Clause “is
not a source of any federal rights; it secures federal rights by according them
priority whenever they come in conflict with state law.”) (quotations omitted);*
Medellin v. Texas, 552 U.S. 491, 506 n.3 (2008) (explaining that “the background
presumption is that international agreements. ..generally do not create rights or
provide for a private cause of action in domestic courts.”) (quotation omitted);
Treaty With The Hawaiian Islands, Dec. 20, 1849, reprinted in 9 Stat. 977
(providing for no private right of action); 18 U.S.C. § 1092 (providing that Section
1091, which is also known as the Proxmire Act and/or the UN Convention on the
Prevention and Punishment of Genocide, shall not be construed “as creating any
substantive or procedural right enforceable by law by any party in any
proceeding.”); Tobar v. United States, 639 F.3d 1191, 1196 (9th Cir. 2011) (stating
that the UN Convention on the Law of the Seas has been signed, but not ratified);
28 U.S.C. § 1350 (pfoviding that district courts shall have jurisdiction “of any civil
action by an alien for a tort only, committed in violation of the law of nations or a

treaty of the United States.”).®

SHere, Plaintiff alleges no conflict between federal rights and state law.
YHere, while Plaintiff contends that he is an “alien to the United States™, Dkt. No. 1 at 3, he
acknowledges that he is not an alien to Hawai‘i, see id. Therefore, Plaintiff is not an alien for

9
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As alleged, therefore, the Court lacks subject matter jurisdiction over the

claims brought in the Amended Complaint.” To that extent only, the Moving

Defendants’ motions to dismiss and motions for joinder are GRANTED.* As
mentioned, however, Plaintiff is proceeding without counsel and, as of this point,
without notice from the Court of the jurisdictional defects associated with his
claims. Further, while Plaintiff’s pro se status alone may not be sufficient to
warrant amendment, here, at least arguably, it is not absolutely clear that
amendment could not cure this deficiency. For example, the Amended Complaint
appears to allege that Plaintiff was “forcefully removed” from property on Kaua‘i.
Dkt. No. 14 at € 28. Liberally construed, given that the foregoing may involve
a deprivation of property, Plaintiff may be able to amend to assert a takings claim
under the U.S. Constitution against one or more of the Defendants. 1n addition, in
the Amended Complaint, it alleges that Shimada threatened Plaintiff with violence,

“unlawfully detained” him, and “forcefully removed” him from his property. Jd.

purposes of Section 1350, See P.L. 86-3 (Mar. 18, 1959), reprinted in 73 Stat. 4 (providing for
the admission of Hawai‘i into the United States).

"While Plaintiff does not rely upon diversity jurisdiction, the Court notes that, in light of the
allegations of the Amended Complaint, he could not because Plaintiff and at least one of the
many Defendants are residents of Hawai‘i. See Dkt. No. 1 at 9 1-2; Hunter v. Philip Morris
USA, 582 F.3d 1039, 1043 (9th Cir. 2009) (explaining that *‘federal district courts have
jurisdiction over suits for more than $75,000 where the citizenship of each plaintiff is different
from that of each defendant.”).

8Specifically, the following motions to dismiss and motions for joinder are GRANTED on the
ground that the Court lacks subject matter jurisdiction: Dkt. Nos. 20, 34, 55, 85, 113, 123.

10
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As Shimada observes in his motion to dismiss, Dkt. No. 32-1 at 6-9, while these
allegations alone are still far from stating an actionable claim, Plaintiff may be able
to amend the same to assert a claim under 42 U.S.C. Section 1983. Therefore, the

Court cannot say that Plaintiff is not entitled to leave to amend his claims in an

attempt to allege subject matter jurisdiction over at least one of the Defendants.

At this preliminary juncture, no more need be determined. As a result, in
all other respects, the pending motions to dismiss and motions for joinder are
DENIED WITHOUT PREJUDICE to renewal should Plaintiff file a second
amended complaint. In other words, at this time, the Court does not address
Defendants’ other arguments, such as immunity, for dismissal. Similarly, due to
the dismissal of the Amended Complaint, the motion to intervene is also DENIED
WITHOUT PREJUDICE to renewal should Plaintiff file a second amended
complaint.

So it is clear, should Plaintiff choose to file a second amended complaint, he
must write short, plain statements alleging: (1) the legal right he believes was
violated; (2) the name of the defendant(s) who violated that right; (3) exactly what
each defendant did or failed to do and when; (4) how the action or inaction of that
defendant is connected to the violation of his right; and (5) what specific injury he

suffered because of a defendant’s conduct. In doing so, Plaintiff must invoke a
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legal right that provides for a cause of action in this Court against the Defendant(s)
to whom the claim is directed.
CONCLUSION
For the reasons set forth herein, the Moving Defendants’ motions to dismiss

and motions for joinder, Dkt. Nos, 20, 34, 55, 85, 113, 123, are GRANTED IN

PART. In all other respects, the pending motions to dismiss and motions for

joinder, Dkt. Nos. 20, 30-34, 55, 85, 113, 123, are DENIED WITHOUT
PREJUDICE. The motion to intervene, Dkt. No. 121, is similarly DENIED
WITHOUT PREJUDICE. The motion to strike, Dkt. No. 26, is DENIED.

The Amended Complaint is DISMISSED WITH LEAVE TO AMEND to
the extent set forth herein. Plaintiff may have until June 17, 2024 to file a second
amended complaint. Should Plaintiff fail to file a second amended complaint
by June 17, 2024, this case will be dismissed for lack of subject matter
jurisdiction without further notice.

IT IS SO ORDERED.
Dated: June 3, 2024 at Honolulu, Hawai‘i.

Derrick K. Watson
Chief United States District Judge

Noa Kanealii lo Pono 1 Kclii Ua Mau vs. Tyler Saito, ¢t al; Civil No. 23-00276 DKW-KIM; ORDER (1)
GRANTING IN PART CERTAIN MOTIONS TO DISMISS AND MOTIONS FOR JOINDER, (2)
DENYING PLAINTIFF'S MOTION TO STRIKE, AND (3) DISMISSING THE COMPLAINT WITH
LEAVE TO AMEND
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UNITED STATES DISTRICT COURT
DISTRICT OF HAWALII

NOA KANEALII 10 PONO I KELII JUDGMENT IN A CIVIL CASE
UA MAU,
Case: CV 23-00276 DKW-KIM
Plaintiff,
V. FILED IN THE

UNITED STATES DISTRICT COURT
DISTRICT OF HAWAI

TYLER C. SAITO, et al., Janwry 2, 2028

At 5 o’clock ond 05 min pm
) LUCY H. CARRILLO, CLERK
Defendants.

Jury Verdict. This action came before the Court for a trial by jury. The issues
have been tried and the jury has rendered its verdict.

Decision by Court. This action came for consideration before the Court. The
issues have been considered and a decision has been rendered.

On January 2, 2025, the Court issued its Entering Order, ECF No. 153
(January 2, 2025 Order).

IT IS ORDERED AND ADJUDGED that this action is HEREBY
DISMISSED without prejudice, pursuant to and in accordance with the
January 2, 2025 Order, and the Entering Order, ECF No. 151, filed on December
9, 2024, and ECF No. 136, “Order (1) Granting in Part Certain Motions to Dismiss
and Motions for Joinder, (2) Denying Plaintiff’s Motion to Strike, and (3)
Dismissing the Complaint with Leave to Amend,” filed on June 3, 2024,

January 2, 2025 LUCY H. CARRILLO
Clerk

/s/ LUCY H. CARRILLO by JI
(By) Deputy Clerk




APPENDIX D
Constitutional Treaty Statutory and Rule Provisions

United States Constitution Article III Section 2

The judicial Power shall extend to all Cases, in Law and Equity, arising
under this Constitution, the Laws of the United States, and Treaties
made, or which shall be made, under their Authority; and to Controversies
to which the United States shall be a Party.

United States Constitution Article VI Clause 2
This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,

under the Authority of the United States, shall be the supreme Law of the
Land.

28 U.S.C. Section 1254(1)
Cases in the courts of appeals may be reviewed by the Supreme Court by

writ of certiorari granted upon the petition of any party to any civil or
criminal case, before or after rendition of judgment or decree.

28 U.S.C. Section 1331

The district courts shall have original jurisdiction of all civil actions
arising under the Constitution, laws, or treaties of the United States.

28 U.S.C. Section 1350

The district courts shall have original jurisdiction of any civil action by an
alien for a tort only, committed in violation of the law of nations or a
treaty of the United States.

8 U.S.C. Section 1101(a)(3)

The term “alien” means any person not a citizen or national of the United
States.

8 U.S.C. Section 1101(a)(22)

The term “national of the United States” means (A) a citizen of the United
States, or (B) a person who, though not a citizen of the United States,
owes permanent allegiance to the United States.

8 U.S.C. Section 1405

A person born in Hawaii on or after August 12, 1898, and before April 30,
1900, is declared to be a citizen of the United States as of April 30, 1900. A
person born in Hawaii on or after April 30, 1900, is a citizen of the United
States at birth. A person who was a citizen of the Republic of Hawaii on
August 12, 1898, is declared to be a citizen of the United States as of April
30, 1900.

Treaty Article I

There shall be perpetual peace and amity between the United States and
the King of the Hawaiian Islands, his heirs and his successors.

App. D-1




Treaty Article XVI

The present treaty shall be in force from the date of the exchange of the
ratifications, for the term of ten years, and further, until the end of twelve
months after either of the contracting parties shall have given notice to
the other of its intention to terminate the same, each of the said
contracting parties reserving to itself the right of giving such notice at the
end of the said term of ten years, or at any subsequent term.

Supreme Court Rule 13.1

Unless otherwise provided by law, a petition for a writ of certiorari to
review a judgment in any case entered by a United States court of appeals
is timely when filed within 90 days after entry of the judgment.

Supreme Court Rule 30.1

If the last day of a prescribed period is a Saturday, Sunday, federal legal
holiday, or a day on which the Court building is closed by order, the period
extends until the end of the next day that is not one of those days.




TREATY WITH THE HAWAILAN ISLANDS. D, 20,

TREATY WITH THE MAWALAN ISLANDS, _Dee. . 1643
DEC. 20, 1819, ety
Hon dia Ao
Wunnrras a treaty of (riendship, commeree, and navigation, betwern 2 l.‘,:“":f ran U
the United States of Americn and his Mugesty the King of the Hawaiian i de Nov. 9,
Isdands, was concluded and signed at Washingon, on the twentieth 185
di1y of December, i the year of our Lord vne thouand vight hundred Preomble.
aned forty-mne, the onigmnal of which treaty is, word for word, as
finlinws: —
The United States of Amerien and his Muaje-ty the King of tha
[nwaiian Ilands, equally npimated with the dessee of maintainin<g the
rel ions of good understinding which have hitherto +o happily sub-
visted betwern their respective -tates, and consoludating the commer-
cral intcreoitrse between them, have avrreed to enter into nesotiations
for the conchuirion of o treaty of friendship, commerce, and nanvisation,
tor which purpore they hove appointed ptenipotontiaries, that is to say -
T'he President of the United States of America, John M. Cliyion,
Sceretary of State of the United States ;) and his Mogesty the King of
the Hawaitin Lsbaads, Jimes Jack on Jurves, aceredited as his special
commissioner Lo the povermnent of the Unied States: wha, after have
ing exchanged their full powers, found ain guoed and due form, have
concluded and signed the following articles 1 —

Anticn L.

There <hall be perpetual pence and amity between the Puited States
and the King of the Hawantan Istunds, his heirs and his cuccesroru,

Articn. 1

There shall be reciprocal liberty of coumeree and unvigation be- Ite ciprocenl
tween the United Stues of Americs and the Hawaiin Flmds. No {“&‘L““‘ ot
dumy of customs, or other impost, shall be charged upon any qoods, the Fase
prevduce or mannfucture of one eountry, upon importation from such
country into the other, other or higher than the daty or impost churyred
upon goods of the rame kind, the produce or manufacture of, or e
ported from, any other country ; and the United States of America ™ Mont-fas "il
and his Majesty the King of the Hawaian Blands do hercby engage, f‘;',:?" b
that the :ubjects or citizens of any other tate =hall not engjoy any
favor, privilese, or unmunity, whatever, in matters of commerce and
navieatuon, which shall pot also, at the rame tie, be extonded to the
enbjects or citizens of the other coutracting party, gratatously . 1f the
concesaon in favoer of that other state rhall have been pratuitous, and
1 return fur a compensation, as nearly as pos-ible of proportionate
vilue and effeet, to be adjusted by mutual agreement, if the cunces-

#1on shall have been conditional.

AnticrLe: I,

All articles, the produce or manuficture of eithor country, which  Same al et
con legally be imported nto either countey from the other, 1 ships of
that other country, and thence caming, shall, when =0 imported, be
sabject to the same duties, and cngoy the same privileges, whether -
ported i rhips of the one country, ar 1 ships of the other; and n
hike manner, all goods which can legally be exported or re-cxported
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from cither country to the other, in rhips of that other country, shall,
when ro oxported or re-exported, be subject to the same duties, and be
entitled to the same privileges drawbacks, bounties, and allowance -,
whether exported in ships of the one country, or in ships of the other ;
and uli goods and article:, of whateser description, not bemn g of the
produce or manufacture of the Hmted Swates, which can be legally im-
ported into the Sandwich Islands, <hall, when so imported in ve sels of
the asted States, pay no other or lugher duties, impuosts, or churges,
than <hasll be payable upon the ke good« and article<, when imported
it the vevds of the most fuvored foreign nation, other than the nation
of which the suid goods and arueles are the produce or manuficture.

Articne IV,

Tnage  &e. No duties of tonnage, harbor, lighthouses, pilotage, guarantine, or
dutics. other similar duties, of whatever nature, or under whatever denonmna-
tion, shall be impoxed in either country upon the vessels of the other,

in re peet of voyages between the Umited States of America and the

Hawaiian lddands, if laden, or in respect of any voyazre, if in ballas,

which shall not be equally imposed in the hke caees on national vessels,

Aunrticne V.

Vrovi-inn- of It is hereby declared, that the stipulations of the present treaty are
this treaty not not to be understood ax applying te the navigation and carrying trade
:.",L.M',',:,',"';‘l_‘d‘_'." between one port and another, ratuated in the states of either contract-

' int party, roch navigation and trade being reserved excluavely to
natienad ves-els
Angiers. VI,

Privileges  of Steam vessels of the United State, which may be emplaved by the
stoam veels government of the said States, in the carrying of their pablic pals
Comyaeg mailss yeea 5 the Pacitic Ocean, or from one port in that cecan to another,

shall have frce aceess to the ports of the Sandwich Island-, with the
privilege of stopping therein to rofit, to refre b, to land parsengers and
their bamrayge, and for the transaction of any business pertainine to the
public mal service of the Unsted Siates, nad shall be subject n such
ports to no duties of tonnage, harbor, lighthoures, quarintine, or caher
stnular duties of whatever nuture or under whatever denomination,

Anticur, VI

Prvideses The whale ships of the United States vhall have access to the ports
whde ahipa, of Hilo, Kealakekua, and Huanalei, in the Sandwich T:lands, for the
purposes of refitinent and refreshment, a. well a+ to the porte of Hou-

olufu and L.ihaina, which only are ports of entry for ell merchant ves.

vels 3 and i all the above-named ports, they shall be permitted to trude

or barter their supplies or goods, excepting rpirituons. liquors, to the

amount of two hundred dollars ad valorcm for each vessel, without

paying any charge fur tonnage or harbor dues of any dewerniption, or

any dutics or impasts whatever upon the goods or arucles 20 traded or

bartered.  They shall also be permitted, with the hke exemption from

all charges fur tonuage and harbor daes, further to trade or barter, with

the sume exeeption as to spirituous liquors, to the additional amount

of one thoucand dollars ald valores, for cuch vessel, paving upon the

additionnl goods and articles vo truded and bartered, no other or hivher

duties than are puyable on hke geods and articles, when unporied in

the ves el and by the citizens or subjects of the most favored foreign

natton.  They shall also be permitted to pass trom port to port of the

Sandwich lelands, for the purpise of procuring refreshments, but they

M
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thall not discharge their resmen or lund their passengers 1 the said
F-lands, excoept at Lahaina and Honolulu ; and 1o all she ports named
in this article, the whale ships of the Umited States shall enjov. i all
re-pects what oever, all the rights, privileges, und imwumties, wiach
are enjoyed by, or shall be granted to, the whale ships of the mo-t
favored forcien notion. The hike privilege of frequenting the three
ports of the Sandwich Islunds, above nawed in this srticle, not bemng
ports of entry for merchant ver-wls, is alo goanranteedto all the pubhc
armed veselsof the United States. But nothing in this wrtiele aliall
be con-trucd o= authorizing uny vescel of the Unnted States, having on
board any deeave vaally regarded 1+ requiring quarantine, to enter,
duringe the contmuance of such direace on board, auy port of the
Sandwich Islauds, other than Labaina or Honolalu,

Arricre VILL

The contracting parties cogage, in regard to the perconal privileres,
that the citizens of the United States of Ameniea «hall engoy 1 the
domimons of his Majesty the King of the Hawmian Usluds, and the
sabgects of hiv said Majesty in the Unitcd States of Amerien, that they
shull have free and undoubted right to travel and to resde i the states
of the two high contracting parties, subjeet to the «rme pree witions of
pelice which are practiced toward~ the- rubjeets or citizens of the mo<t
favared nations.  They shall be entitled to oecupy dwellings and wore-
housesy and 1o dicpore of their percanal property of every kind and
deseription, by sale, #ilt, exchange, will, or i sny other was whatever,
without the smallet hindranee or obstacle; and their heirs or repre-
sentatives, betier cubjects or citizens of the other cantracting piry,
»hall sueceed to theie percoual goods, whether by testament or ab iates-
tats i wnd may take poseescion thereof, either by them-chves or by
others acting for them, and dizpose of the rame at will, pasines to the
profit of the respectuve governmenty, such duea only ue the ihalntnes
of the country wherewn the satd goods are, shall be cubp et to pay in
like caes. And in cas of the abccuee of the hetr and represcntatne,
ruch care shall be taken of the 1aid goods as would be taken of tae
goads of 2 native of the same country  hike case, untl the Tanful
owner may tuhe weasures for receniog them,  And if a que-tion
should arise among several elaimants s to which of the said goods
belong, the sume shall be dectded finally by the Iaws and judyes of the
land whoeremn the said goods are,. W here, on the decease of any por-
son holding real estate wittun the territories of ene party, cuch real
estate would, by the Laws of the land, descemd on a etizen or subject
of the other, were he not disquadified by alieuage, such citizen or ~ub-
jeet shall be wllowed a reasonable tiuue to sell the same, and to with-
draw the procecds wathout wolestation, and cxempt from ol dutic: of
detraction on the part of the govermoent of the respectinve states,
T'he citizens or subjects of the contructing poarties shall not be obliged
to pay, under any pretence whatever, any taxes or impeesitions other or
greater than those which are paid, or may hereafier be paud, by the
subjects or citizens of the most favored nations, in the respectn e stutes
of the high contracting parties.  They shall be exempt trom 1l mili.
tary service, whether by land or by =ea; from forced loans; .nd from
vvery oxtraordinary contribution not general and by law ¢~tubli hed,
Thetr dwelhngs, warehouses, and all premises appertaining thoreto,
detined tor the purpoeses of commeree or residenee, shall be ro pected.
No arbitrary carch of) or vist to, thar howses, wnd no arbiteary exoame-
maon or o pection whatever of the books, papers, or scconnt. of
ther trade, chall be made ; but such moasures shall be executed only
e coutormty with the legal centence of a competent teibunal ;. and
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T1.uea cither
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¢ich of the two coutracting partics et 1ages that the citizens or sub-
Jrers of the cther restdinr 1 thae respreetive stites shall enjoy ther
preperty and persand security, inoas (Wl wnd ample manner as their
own citlzoets or sulpects, or the subjecty or citize ns of the must favored
uation, but subject always to the laws and statutes of the two countries
re pectinely,

Anrecne IX.

Tlie citizens nud ~nbjects of e el nf the two contractng poarties shall
be fn o o the states of the other o wsnazze therr own aflaies themsehes
of to cotannt the se atluir« o the managament of any pecsons w hong tiaey
may ppoint o thewr broker, fietor, of agent; nor hall the ewizens and
toabijects of the two contracting partios be restrained in their chace of
prroen - to aetin sach eapacttie s; nor thidl they be called upon o pay
any w.Jd iy of remunceration to any person whom they shull not chooe
to (:mpln_\.

Abolute freedom shall b given in all cses 1o the buyer snd s ller
to burrain torcthes, and o fix the price of any goods or merchandiso
vuported mto, ur to be exported from, the states and dominions of the two
coptracting parttes, save and eseept renerally sueh canes whorein the
laws and arages of the country may require the amteesonton of any
specsid Cronts an the states and doetnmions of the contracting partive,
But nothine coutuned i tns o way other article of the present treaty
shall be cantrucd to authonize the silo of spirituous hquors to the
patives of the Sandwich Islads, further than rach sude may be Jlloved
by the Haw ui n laws,

Anriens. X,

Fach of the two conteacting partie« tinay have, in the ports of the
other, contuls, vice-consul-, ond commercial avgents, of their own
sppotntiae ut, who shall cnjoy the rame privile ges and powers with those
ol the wot fuvorad nations; but 4f any such consuls ehall exerene
comerce, they chadl be subject wo the same laws and usages to wiich
the priv o dividuals of ther natiou are subject in the same place,
The sard conauls, vice-consly, and commercial agent, are authorized
to rogare the osoastance of the local authontes tour the seurch, arret,
detentton wnl impriscnment of the doserters from the shups of war and
morchaut vessdds of ther countey, Por this purpose they shall apply
to the campetint tribunals, Judges, and atlicers, sad shell, i woitiner,
demand the ad de-erters, proving, by the exlubition of the remsters
of the ve <l the rolls of the crews, or by other otficial docaments,
that . ach individaal: formed part of the erews; and ths reclan tion
bang thas sib<tantiated, the surrender shall not be refused,  Sach
de crtees, when arre ted, ~hadl be placed at the diponad of the sud
conabs, viceconule, or commerecial agents, and may be coutined in
the public prions, at the request and cost of the ¢ who shall claun
thow, m order to be detuned uanul the time when they <hall be re tored
to thu ve-~¢l to which they belonged, or sent baek to their own country
by a veu ¢l of the same nation, or any othier ve sed whatsoever,  The
ugents, owuers, or masters of ves- el on account of whom the deserters
have been apprehended, upon requisation of the local authoriues, shall
be reqnred o take or send awny cuch deserters from the states 1nd
dommnons of the contracting partics, or give cuch recurity foor theic
good conduet as the law miuy require. But if oot cent birk wor
reclaicd within six months from the day of their arec-t, or if ol the
expeases of such punprisonment are aot defrayed by the party eueing
such arcest and mnprocomnent, they shall be eet at bberty, and shall not
Le apuin arre wed for the same cause.  However, of the desorter: «hould
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be found to have commitied any crime or offenee, their -urrender may
Lo delyed until the tribunal before which theie ez ahall be depending
shall have pronounced its sentence, and such sentence ~hall have been
carried into ctfvet,

Axnricnn X1

It is noreed that perfect and entire liberty of con.cience hall he
enpyed by the eitizens and subjects of both the contractins parties, in
the countries of the one and the other, without their being lisble to he
di turbed or mole ted on acesunt of thete relirtons belict. Bat nothing
contuned in this artcle vhall be constraed to mterfere with the cxelu-
vive ririit of the Thwmian governtent to regulate for itclf the chools
which 1t mny e-tubli-h or support within sty jurs-diction.

Arricer X1,

If any chip< of war or othor se< el be wreeked on the cont of the
states of territories of either of the contracting partee w, such - hups or
veesela, or any parts thereof, and all furmture and appurtensnces
belopringy thereunto, and all ronds and merchandise whoch ~hall he
saved theretrom, or the produce thercof, if «old, shall be tathivlly re-
rtoredd with the least poscable del iy to the pro pnictors, upon bon 1 elaimed
by them, or by thewr duly amthorized fretors; and it there ure no such
proptietors or factors on the spot, then the < nd goads and e relomdice,
or the procevds therecof, as will as alt the papers fonnd on bourd such
vwrecked ships or vessols, shall be delivered to the Aweriean o Fla-
walian consul, or vice-consul, in whoue distriet the wreek may have taken
place : and such consul, vice-conal, proprietors, or factors, -hall pay
anly the expenses incurred 1 the preservation of the property, tozether
with the rite of «alvare and expenses of quaramine whiech would have
Leen pavable an the like en<e of n wreek of a national se ol and
the goomds and merchandise suved from the wreek shall not be ubject
tn duties unless entered for conuamption, it boiny understood that in
case of any legal elaun upon -uch wreek, goads, or jcrchundi e, the
satae shall be referred for deei-ion to the compatent tribunnls of the
country.

Anrenye XIL

The vessels of cither of the two contracting parties which may be
forced by stress of weather or ather eause into one of’ the ports of the
other, shudi be excmpt from all duties of port or navi getion paid for the
benefit of the state, if the motives which led to thcir seelinr refune be
real amd evident, wnd af no corgo be diseharzed or tuhen on bo. ed, save
ruch a~ may relate o the subastence of the crew, or be nece iy for
the eep.ir of the veesels, and if they do net stay in port biyond the
time necessary, keeping in view the cause which Led 1o their  ecking
refusme.

Axricer, NIV,

The contracting parties mutually nzree to surrender, upin official
requisition, to the authonties of each, all perrous who, bemre ehar red
with the enmes of nurder, piracy, arson, robbery, forgery, or the utier.
nuee of forsed paper, connmmitted wathin the jurisdietion of cither, <hail
be found within the terrstories of the other, provided thet the shodl only
be done upon ruch evidence of criminality as, secording to tise liws
of the place where the pereon <o charged shedl be fand, weald jo tity
hus apprehension and commitment for trial, off the erime had there been
committed ; and the respeetne juderes and other magistrates of the two
poreruments shall have authority, upon complunt made under o.th, to
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issue 1 warrant for the apprcliension of the persnn «o charzed, that he
may be bronght by fore soch judges or other magistrates respectively, to
the end that the esulenee of eriminality may be heard and considered ¢
and o, on osacli heariag, the evdence be deemed snthierent 1o ustain
the charge, at shall be the dmy of the examining judae or magistraie to
cortity the scame to the proper excentive nuthority, that a warrant may
ic-ne fur the sarrender of =uch fantive. The expense of such appre-
henddon end delivery <hall be borne and defrayed by the party whe
ke s the requisition and receive s the fuaitive.

Anierr XV,

So <unn 9 steun or other wzsl packets under the flag of either of
the contreting parties shall have commenced running between ther
re~pective ports of entry, the contracung parties agree to reccive at the
pot-offices of those ports all nalible matter, and 10 forward it as
directed, the destination beg to rome regular post-oflice of cither
conntey, charging thereupon the regnlar postal rates as established by
Liw i the termtories of ather party receiviny said malible matter, in
addinon to the oriminal postage of the office whence the mail wus «ent.
Mals tor the United Stites shdl be made up at renlar interval« at the
Thivwanan post-office, and de<patched to ports of the United States; the
postm:zters at wineh ports ~hall open the same, wnd forw :rd the enclosed
matter as direeted, ereditins the Hawaiian government with their poss
tan s as estiblisched by law, and stamped upon cach manus<eript or
panted sheet

Al madable matter destined for the Hawaiian Istands «hall be
recvived ot the several pot.offices in the Unitcd States, and forwarded
to San Fronereo, or other ports on the Pacific coast of the United
Sttes, whenee the postmasters =hall despateh it by the regular mail
prekats to Honoluli, the Hawaiian government agreeing on thowr part to
recene and collect for and credit the post-othee departmont of the
Uinted Staes vith the United States” rates charged thereupon. Bt «hall
be aptisal to prepay the poxtace on letters i either country, but
po-tare on printed <heets and newspapers shall in all ca<es be prepmd.
T'he re peetive po.t-ollice department. of the contracting parties «h-tl
in their aecounts, which are to be adjusted annually, be eredited with
oll dead letters returned,

Arricnr: XVI

The precent treaty shall be in foree from the date of the exchange
of the rinfientions, for the term of ten years, and further, until the end
of tnelve months afu-r cither of the contracting parties shall have given
notice to the othor of its intennon to terminate the same, each of the
ravdl eontracting partics reserving to itself the right of giving =uch
notee wt the end of the said term of ten years, or ut any subequent
toerm,

Any citizen or subject of cither party infringing the articles of this
treaty shall be held responsible for the rame, and the harimony and
froud correspondence between the two governmauts shall not be inter-
rupted thereby, each party engaging in no way to pruteet the offender,
or sancuon such violauon.

Anrene X VI

The present treaty shall be ratified by the President of the United
Statex of Amenca, by and with the advice und consent of the Senate
of the < ud States, and by his  Majesty  the Kmeg of the Hawanan
Eslands, by and with the advice of hus Privy Couned of State, aud the
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ratificution shall b exchanged at Honolulu within eighteen monthy
from the daw of its ignutore, or sooucr if possible.
1u witness whercof, the respective plenipotentianies have signed the
same e tripheate, and have thereto affixed their seals,
Dune at Wastungton, in the English Ianguage, the twentieth day of  Date.
Decenber, in the year one thousand eight bundred and forty-nine.
JOHN M, CLAYTON, seatL. )
JAMES JACKSON JARYES. {sus.]
Vou. IX. Trear. — 22




