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QUESTION PRESENTED 
 
 
 This Court has held that to establish a violation of a defendant’s Sixth Amendment right to 

effective assistance of trial counsel in a criminal case involving a lapsed plea offer, the defendant must 

show that there was a “reasonable probability” that the defendant would have accepted the plea offer if it 

had been properly explained to him by defense counsel.  Missouri v. Frye, 566 U.S. 134, 147 (2012). 

 The question presented, on which the federal circuits and state supreme courts are substantially 

divided, is: 

 Whether defendants who plead not guilty and initially maintain their innocence are categorically 

barred from ever showing a “reasonable probability” that they would have subsequently accepted a plea 

offer if it had been properly explained to them by defense counsel. 
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IN THE 
 

SUPREME COURT OF THE UNITED STATES 
 

October Term, 2025 
 
 
 
 
 

               _______________________________________ 
 

 
 

       No. _____________ 
 

 
 
 

 
MARC SHELTON FOWLER, Petitioner, 

 
V. 

 
UNITED STATES OF AMERICA, Respondent. 

 
 
 

 
 
 

PETITION FOR WRIT OF CERTIORARI TO THE 
DISTRICT OF COLUMBIA COURT OF APPEALS 

 
 
 
 
 

The petitioner, Marc Shelton Fowler, respectfully prays that a writ of certiorari issue to 

review the decision of the Court of Appeals for the District of Columbia entered in this proceeding 

on May 12, 2026, rehearing denied on June 29, 2026.
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PARTIES TO THE PROCEEDING 
 

  The only parties to the proceeding in the District of Columbia Court of Appeals were  

  Mr. Marc Shelton Fowler and the United States of America. 

 
 

OPINIONS BELOW 
 

The unpublished decision of the Court of Appeals for the District of Columbia 

appears as Appendix A to this petition. The Court of Appeals' subsequent decision denying 

rehearing appears as Appendix B hereto. The prior decision of the District of Columbia 

Superior Court appears as Appendix C. 

 
 

 JURISDICTION 
 

The Judgment of the Court of Appeals for the District of Columbia was entered 

on May 12, 2026, and the subsequent decision denying reconsideration was entered on June 

29, 2026. This Court's jurisdiction is invoked under 28 U.S.C. § 1257. 

 
 
 

CONSTITUTIONAL PROVISION INVOLVED 

United States Constitution, Amendment VI: 

"In all criminal prosecutions, the accused shall enjoy the right… to have 
the Assistance of Counsel for his defense." 

 
 
 

STATEMENT OF THE CASE 
 

Mr. Marc Shelton Fowler was convicted after a jury trial in D.C. Superior Court of first-degree 
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murder while armed and six other offenses.1  He was subsequently sentenced by Associate Judge Frederick 

H. Weisberg to a total of 534 months’ incarceration on May 1, 2008.   An appeal was filed with the District 

of Columbia Court of Appeals, which affirmed his convictions, Fowler v. United States, 31 A.3d 88, 90 

(D.C. 2011). 

 On May 7, 2019, Mr. Fowler filed a motion to vacate his convictions under D.C. Code § 23-110, 

asserting that his trial counsel incorrectly advised him that the most severe sentence that he would receive 

if he lost at trial would be 18 years in prison.  He also claimed that the plea offer extended to him would 

have resulted in a sentence of between 17 to 18 years in prison.  Mr. Fowler also stated that he would have 

taken the plea offer extended to him by the government had he “been properly advised” as to the difference 

between the 17-18 years in prison under that offer and his actual exposure if he lost at trial.  He requested 

that the trial court allow him to accept the plea offer.  Id. at 60-61. 

 Associate Judge Michael K. O’Keefe denied Mr. Fowler’s 23-110 motion by Order issued on April 

18, 2025.  Judge O’Keefe concluded that Mr. Fowler’s repeated protestations of innocence made it 

unlikely that he would have accepted a plea offer from the government: 

 Even assuming arguendo that trial counsel was deficient, given the circumstances  
  under which the plea offer was made, it is unlikely that Mr. Fowler would have  
  accepted the plea and hence, fails to show that he was prejudiced by counsel's   
  actions…. 

  
 [Defense counsel] testified she has no specific recollection about the plea offer, [but]  

  she distinctly remembers that Mr. Fowler was determined to go to trial and never  
  indicated any sense of remorse or culpability for the crime... 

 
  Mr. Fowler never admitted culpability--an essential element of pleading guilty--and he 
  was not interested in pleading.  The following circumstances are similar to Blackmon  
  v. United States, where the D.C. Court of Appeals found that a defendant was not  

 
1 Mr. Fowler was convicted of first-degree murder while armed, in violation of D.C. Code §§ 22–2101, –4502 (2001); assault 
with intent to kill while armed, in violation of §§ 22–401, –4502 (2001); two counts of possession of a firearm during a crime 
of violence, in violation of § 22–4504(b) (2001); two counts of carrying a pistol without a license, in violation of § 22–
4504(a) (2001); and obstructing justice, in violation of § 22–722(a)(6) (2001). 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES22-2101&originatingDoc=I57305a7b0b8811e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES22-4502&originatingDoc=I57305a7b0b8811e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES22-401&originatingDoc=I57305a7b0b8811e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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  prejudiced by counsel's erroneous advice because he was unwilling to plead guilty to  
  his crimes and was not inclined to accept a plea offer….   
 
Appendix B at 10, 13, 15. 
  
 An appeal of this Order was taken to the D.C. Court of Appeals, which affirmed the trial court’s 

denial of the ineffective assistance of counsel motion, concluding that Mr. Fowler’s repeated protestations 

of his innocence to his counsel and his mother belied any claim that he would have accepted a plea offer: 

  [E]ven if appellant's attorneys failed to provide effective assistance, appellant did not  
  establish prejudice….  The trial court's conclusion that appellant would not have accepted 
  a plea offer even if fully informed of the offer and his sentencing exposure is supported by 
  the evidence….  [Mr. Fowler] never told his attorneys that he had committed the offenses  
  or wanted to plead guilty, [and] he told his mother on a phone call from jail that he was  
  innocent….    
 
Appendix A at 1-2. 
 

REASONS FOR GRANTING THE WRIT 
 
 

I. There is Substantial Conflict Among the Federal Courts of Appeal and  
State Supreme Courts as to Whether Defendants who Initially Plead 
Not Guilty and then Maintained Their Innocence can Demonstrate a 
Reasonable Probability that they Would have Accepted a Subsequent   
Plea Offer if it had been Properly Explained to them by Counsel who  
Provided Effective Assistance as Required by the Sixth Amendment 

 
 The Sixth Amendment right to effective assistance of counsel in criminal cases is a key, bedrock  

guarantee in the criminal justice system.  This guarantee applies to all critical stages of criminal 

proceedings, from arraignment, to pretrial investigation, to trial or the plea bargaining process, and to 

sentencing proceedings.  See Missouri v. Frye, 566 U.S. 134, 140 (2012).  The courts apply a two-factor 

test to determine whether a defendant has received ineffective assistance of counsel during any of these 

stages of the criminal process: 

  A convicted defendant’s claim that counsel’s assistance was so deficient as to require  
  reversal... has two components.  First, the defendant must show that counsel’s performance 
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  was deficient....  Second, the defendant must show that the deficient performance   
  prejudiced the  defense. 
 
Strickland v. Washington, 466 U.S. 668, 687 (1984).   

   To establish prejudice in the context of a lapsed plea offer, the defendant must show that there was 

a “reasonable probability” that he would have accepted the plea offer if he had received the effective 

assistance of counsel: 

  To show prejudice from ineffective assistance of counsel where a plea offer has lapsed or 
  been rejected because of counsel's deficient performance, defendants must demonstrate a  
  reasonable probability they would have accepted the earlier plea offer had they been  
  afforded effective assistance of counsel.  
 
Missouri v. Frye, supra, 566 U.S. at 147. 
 
 There is a substantial conflict today among the Federal Courts of Appeal and state supreme courts 

with respect to how a defendant can show a “reasonable probability” that he would have accepted a plea 

offer.  Several Federal Courts of Appeal and state supreme courts, including the United States Courts of 

Appeal for the Eighth, Ninth, and Eleventh Circuits, and the Michigan and Illinois Supreme Courts, have 

joined the D.C. Court of Appeals in holding that a defendant’s repeated insistence on his innocence 

throughout the proceedings can be sufficient to defeat the required prejudice showing: 

n Ivory v. United States, 153 F.4th 1358, 1366 (11th Cir. 2025) (“When it comes to prejudice, 
Ivory's argument falters. The reason is simple: he cannot show that he ‘would have accepted 
the plea’ without his deficient counsel.  Lafler, 566 U.S. at 164, 132 S.Ct. 1376….  Ivory 
repeatedly maintained that he was innocent of all charges and insisted that he had nothing to 
do with the robberies.”).  
 

n Sanders v. United States, 341 F.3d 720, 723 (8th Cir. 2003) (“A defendant who maintains his 
innocence at all the stages of his criminal prosecution and shows no indication that he would 
be willing to admit his guilt undermines his later § 2255 claim that he would have pleaded 
guilty if only he had received better advice from his lawyer.”). 
 

n Jones v. Wood, 114 F.3d 1002, 1012 (9th Cir. 1997) (“Even had his lawyer informed Jones of 
the plea offer, it is improbable that Jones would have accepted the offer in the face of his 
lawyer's correct assessment of the weakness of the State's case and Jones's own steadfast and 
unmoving claims of innocence.”). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027347362&pubNum=0000780&originatingDoc=Ieb9464e0a08911f09f92c05d33b58de2&refType=RP&fi=co_pp_sp_780_164&originationContext=document&transitionType=DocumentItem&ppcid=3b8672ccae0c45af84b976aaebd426ff&contextData=(sc.Search)#co_pp_sp_780_164
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003603600&pubNum=0000506&originatingDoc=I4775b1904abb11efa97782a6d6657baa&refType=RP&fi=co_pp_sp_506_723&originationContext=document&transitionType=DocumentItem&ppcid=88be7e86d2ec4db48c83ff49425aaf42&contextData=(sc.Keycite)#co_pp_sp_506_723
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2255&originatingDoc=I4775b1904abb11efa97782a6d6657baa&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=88be7e86d2ec4db48c83ff49425aaf42&contextData=(sc.Keycite)
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n People v. Douglas, 496 Mich. 557, 597, 852 N.W.2d 587, 608 (Mich. 2014) (the defendant has 

“made it perfectly clear” from arraignment and “consistently since” that “he did not commit 
the crime” (quoting defense counsel)).    
 

n Jervis v. State, 28 N.E.3d 361, 367 (Ind. Ct. App. 2015), transfer denied, 32 N.E. 3d 238 
(Table) (Sup. Ct. 2015) (“The record shows that Jervis clearly and expressly, on many 
occasions, professed his innocence and had no intention of pleading guilty.”).    
 

n People v. Hale, 374 Ill. Dec. 912, 921, 996 N.E.2d 607, 616 (Ill. 2013) (“The record discloses that 
defendant clearly and expressly, on many occasions, professed his innocence and indicated a desire for 
trial.”). 

 
 In sharp contrast, several Federal Courts of Appeal and state courts, including the United States 

Courts of Appeal for the Second, Third, Fifth, and Sixth Circuits, have held that a defendant’s repeated 

insistence on his innocence in a criminal proceeding does not necessarily show that he would not have 

accepted a subsequent appropriate plea offer that was properly explained to him by his counsel: 

n Griffin v. United States, 330 F.3d 733, 738 (6th Cir. 2003) (“It does not make sense to say that 
a defendant must admit guilt prior to accepting a deal on a guilty plea.  It therefore does not 
make sense to say that a defendant’s protestations of innocence belie his later claim that he 
would have accepted a guilty plea.”). 
 

n Washington v. Attorney General of State of Alabama, 75 F.4th 1164, 1173 (11th Cir. 2023) 
(“We find the Sixth Circuit's reasoning persuasive and formally adopt it here.  A defendant has 
a right to maintain his innocence without entirely jeopardizing his ability to later claim that he 
would have accepted a subsequent, uncommunicated plea offer.”). 

 
n Baker v. United States, 109 F.4th 187, 202 (3rd Cir. 2024) (“First and foremost, defendants 

have a Fifth Amendment right to avoid self-incrimination, U.S. Const. amend. V, and factoring 
in [a defendant's] assertion of his innocence would inappropriately punish him for exercising 
his Fifth Amendment right” (citing United States v. Morris, 470 F.3d 596, 603 6th Cir. 2006)). 
 

n Mask v. McGinnis, 233 F.3d 132, 142 (2d Cir. 2000) (“Mask's protestations of innocence do 
not forestall a conclusion that he would have been amenable to a reasonable plea offer.”). 

 
n Banks v. Vannoy, 708 Fed. Appx. 795, 799 (5th Cir. 2017) (“[A] defendant’s repeated 

declarations of innocence do not prove that he would not have accepted a guilty plea….”). 
 

n Com. v. Steckley, 2015 Pa. Super. 250, 128 A.3d 826, 834 (Pa. Super. Ct. 2015) (“A defendant's 
assertion of innocence does not necessarily belie his later claim that he would have accepted a 
guilty plea offer.  A criminal defendant might maintain his innocence up until the point of 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I4775b1904abb11efa97782a6d6657baa&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e2faa7e3d40346669fe09b809173d863&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010820031&pubNum=0000506&originatingDoc=I4775b1904abb11efa97782a6d6657baa&refType=RP&fi=co_pp_sp_506_603&originationContext=document&transitionType=DocumentItem&ppcid=e2faa7e3d40346669fe09b809173d863&contextData=(sc.Keycite)#co_pp_sp_506_603
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pleading guilty in order to strengthen his bargaining position.”).  
 

 This Court should provide guidance to the lower courts on how to resolve the contradictory 

approaches that these Federal Courts of Appeals and state courts have taken in considering whether a 

defendant’s repeated initial insistence on his innocence in a criminal proceeding would or would not 

show that there was a reasonable likelihood that he would not have accepted a subsequent appropriate 

plea offer if properly advised by his attorney providing him with effective assistance of counsel as 

required by the Sixth Amendment.  

 
II. There is an Urgent Need for this Court to Resolve these Conflicts Among 

The Federal Courts of Appeals and the State Supreme Courts in Light of 
The Pervasive Role that Plea Bargaining Plays in the Criminal Justice System 
Where the Overwhelming Majority of Cases are Resolved Through Pleas 
 

 The substantial conflict among the Federal Courts of Appeal and state courts described above 

concerns the plea bargaining process that is central to the criminal justice system in the United States 

today.  In this Court’s foundational recognition of plea bargaining’s centrality, Chief Justice Burger 

described plea bargaining as “an essential component of the administration of justice.”  Santobello v. New 

York, 404 U.S. 257, 261 (1971).2  In Lafler v. Cooper, this Court noted that the American criminal justice 

system “is for the most part a system of pleas, not a system of trials.”  566 U.S. 156, 169 (2012). 

 In Missouri v. Frye, decided in 2012, this Court noted that “Ninety-seven percent of federal convictions 

and ninety-four percent of state convictions are the result of guilty pleas.”  566 U.S. 134, 143 (2012).  The Court 

 
2 The Court in Santobello identified a host of systemic benefits flowing from plea bargaining, 404 U.S. at 261: 
 Disposition of charges after plea discussions is not only an essential part of the process but a highly 
 desirable part for many reasons. It leads to prompt and largely final disposition of most criminal cases; it 
 avoids much of the corrosive impact of enforced idleness during pre-trial confinement for those who are 
 denied release pending trial; it protects the public from those accused persons who are prone to continue 
 criminal conduct even while on pretrial release; and, by shortening the time between charge and 
 disposition, it enhances whatever may be the rehabilitative prospects of the guilty when they are 
 ultimately imprisoned 
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added: “In today's criminal justice system, therefore, the negotiation of a plea bargain, rather than the unfolding of 

a trial, is almost always the critical point for a defendant.”  556 U.S. at 144. 

More recent studies have documented an even greater decline in the percentage of criminal trials.  

The American Bar Association’s Criminal Justice Section published its “Plea Bargain Task Force Report” 

in 2023.  It cited statistics showing that fewer than two percent of federal criminal cases went to trial and 

that: 

Trials are vanishingly rare in state criminal systems as well.  In the last decade, states like 
New York, Pennsylvania and Texas have all had trial rates of less than 3%.  Some  
jurisdictions in the country report not having had a criminal trial in years.    

Id. at 35 n. 2. 

There is an urgent need for this Court to resolve the conflict between the Federal Courts of Appeal 

and state courts discussed in the Petition in light of the central role that plea bargaining now plays in the 

American criminal justice system. 

CONCLUSION 

For the above reasons, a writ of certiorari should be issued to review the opinion and judgment 

of the District of Columbia Court of Appeals. 

/S/Peter H. Meyers 
________________________ 
Peter H. Meyers, Esquire 
2000 G Street, N.W. 
Washington, D.C. 20052 
PMeyers@law.gwu.edu 
(202) 994-7462
Counsel of Record for Petitioner

mailto:PMeyers@law.gwu.edu
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