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DEANDREA GIST BENJAMIN, Circuit Judge:
In an anti-abortion protest, Steven Clark Lefemine blocked entry to a reproductive
healthcare facility in Columbia, South Carolina. He was later charged with a violation of

the Freedom of Access to Clinic Entrances Act (the “FACE Act”). Lefemine requested a

jury trial. The district court denied his request, as it determined that the constitutional right

to a jury trial did not attach to the charged offense. Lefemine was subsequently found
gﬁilty at his bench trial.

He now appeals to overturn his conviction. He contends that he was entitled to a
jury trial because the indictment was not properly amended and that Congress intended for
all FACE Act violators to have the right to a jury trial. We disagree on both fronts and

uphold Lefemine’s conviction.

L.
A.

In November 2022, Lefemine notified the City of Columbia police department
(“CPD”) that he planned to visit Planned Parenthood South Atlantic (“PPSA”) to protest
the provider’s abortion services. PPSA provides reproductive healthcare services,
including abortions. Lefemine stated that he was protesting PPSA’s operations because he
believes. that life begins at conception, and abortions are murder.

After notifyi.ng CPD, Lefemine went to PPSA and blocked entry to the building by
sitting at the front entryway. PPSA’s manager asked him to move but Lefemine refused.

The manager then told Lefemine that she would call the police. During this time,
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individuals seeking PPSA services could not access care. CPD arrived on the scene around
15 minutes after the start of the incident and Lefemine was arrested without incident.
Lefemine was subsequently charged with trespassing under South Carolina law.’

B.

In addition to the state law charge, a federal grand jury indicted Lefemine on one
count of violating the FACE Act, 18 U.S.C. § 248.

The FACE Act prohibits the use of force or threat of force or physical obstruction
to intentionally injure, intimidate, or interfere with individuals séeking to obtain or provide
reproductive healthcare services, and people seeking to exercise their religious rights at a
place of worship. Id. § 248(a).

The statute sets forth subétantial criminal and civil penalties for violating the act.
Id. § 248(b). For a first offense of [...], section 248(b)(1) authorizes a maximum sentence
of one year imprisonment. Id. § 248(b)(1). But the act provides’an exception to the
§ 248(b)(1) first-offense penalty for “an offense involving exclusively a nonviolent

physical obstruction.? Id. § 248(b). Under this first time, nonviolent offense exception,

which is outlined in § 248(b), the penalty is limited to a fine of not more than $10,000,

imprisonment for not more than six months, or both. Id. § 248(b).

! Lefemine was found guilty of trespassing and sentenced to pay a $465 fine in
March 2023. S.C. Code Ann. § 16-11-620 (2025). '

2 The statute defines “physical obstruction” as “rendering impassable ingress to or
egress from a facility that provides reproductive health services or to or from a place of
religious worship, or rendering passage to or from such a facility or place of religious
worship unreasonably difficult or hazardous.” 18 U.S.C. § 248(e)(4).

3
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Lefemine was initially indicted under the conduct provision at § 248(a) and the
penalty provision at § 248(b)(1), which carries a maximum sentence of one year of
imprisonment. His indictment as originally returned read:

On or about November 15, 2022, in the District of South Carolina, the

defendant, STEVEN CLARK LEFEMINE, by physical obstruction, did

intentionally intimidate and interfere with and attempt to intimidate and

interfere with employees and patients of Planned Parenthood South Atlantic

in Columbia, South Carolina from providing reproductive health services and

patients of said clinic from obtaining reproductive health services in that the

defendant, STEVEN CLARK LEFEMINE, did block the front doors, making

it difficult for employees and patients to get around him to enter the clinic;
In violation of Title 18, United States Code, Sections 248 (a)(1) and (b)(1).

JA. 133

The Government subsequently filed an amended penalty sheet—an auxiliary
document to the indictment that outlines the maximum penalties for an offense—that
reduced the maximum potential penalty to six months prison time and/or a fine of up to
$10,000.* At a later status conference, Lefemine’s counsel acknowledged the revisions:
“[W]e have expressly consented to the second amended penalty sheet already.” J.A. 64.
During the conference, the Government also moved to amend the indictment to “remove
the paren one from the caption and the paren one in the last sentence of Count One in
violation of Title 18, United States Code, Sections 24 8(a)(1) and (b) period.” Id. Put

simply, the Government changed all references in the indictment from ‘18 U.S.C.

3 Citations to “J.A.” refer to the joint appendix filed by the parties. The J.A. contains
the record on appeal from the district court. Page numbers refer to the “J.A. #” pagination.

* The Government proffered two amended penalty sheets as the first sheet
inaccurately listed the maximum fine as $5,000 instead of $10,000. The magistrate judge
acknowledged receipt of both penalty sheets in its accompanying order.

4
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248(b)(1)’ to ‘18 U.S.C. 248(b).” Lefemine objected to the motion, but only regarding any
potential impacts to his ability to file future dispositive motions—not to the text of the
amended indictment. The magistrate judge granted the amendment.

Lefemine initially sought a jury trial before the magistrate judge. However, the

magistrate judge left the jury trial question for the district court to decide because Lefemine

did not agree to have his case heard as a misdemeanor before the magistrate judge. The
district court denied Lefemine’s request for a jury trial and set the case for a bench trial.
Lefemine was convicted of one violation of the FACE Act, resulting in a sentence of 60
days’ imprisonment and a fine of $1,000.

Lefemine now appeals his conviction, arguing that he was entitled to a jury trial
based on the original indictment and because Congress intended for all FACE Act cases to

have a jury trial.> We disagree. We have jurisdiction pursuant to 28 U.S.C. § 1291.

3 Lefemine also moved to file a pro se supplemental brief, ECF 31, and, later, an
amended pro se supplemental brief, ECF 51. The panel grants the motion as to the first
pro se supplemental brief and denies the later-filed motion for an amended pro se
supplemental brief.

‘Upon review, the majority finds no merit in the additional arguments raised in the
supplemental brief. To the extent Lefemine contests the continued wisdom of the FACE
Act on non-statutory grounds, we are not at liberty to act as “[t]he Federal Judiciary does
not have the power to excise, erase, alter, or otherwise strike down a statute.” Seila Law
LLCv. Consumer Fin. Prot. Bureau, 591 U.S. 197, 253 (2020) (Thomas, J., concurring).
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We review judgments from a bench trial under a mixed standard: the court’s factual
findings are reviewed for clear error, and its legal conclusions are reviewed de novo. F TC
v. Ross, 743 F.3d 886, 894 (4th Cir. 2014). The right to a jury trial is a question of law.

Pandazides v. Virginia Bd. of Educ., 13 F.3d 823, 827 (4th Cir. 1994).

1.

The Sixth Amendment of the United States Constitution protects the right to a jury
trial in criminal proceedings. See U.S. CONST. amend.VI. But this constitutional guarantee
to a jury tr'ial.only applies to serious offenses. See Blanton v. City of N. Las Vegas, 489
U.S. 538, 541 (1989) (“It has long been settled that ‘there is a category of petty crimes or

b

offenses which is not subject to the Sixth Amendment jury trial provision’ ”’) (quoting
Duncan v. Louisiana, 391 U.S. 145, 159 (1968)). In determining whether an offense is
serious or petty, courts must consider “the maximum penalty attached to the offense” and
“place primary emphasis on the maximum prison term authorized.” Lewis v. United States,

518 U.S. 322, 326 (1996). While other statutory penalties, like fines or probation, “may

infringe on a defendant’s freedom, the deprivation of liberty imposed by imprisonment

makes that penalty the best indicator of whether the legislature considered an offense to be

‘petty’ or ‘serious.’ ” Id. (citing Blanton, 489 U.S. at 542).

The Supreme Court has consistently held that any offense that carries a maximum
term of incarceration of six months or less is presumptively ‘petty.’ Id.; see also Codispoti
v. Pennsylvania, 418 U.S. 506, 512 (1974). To overcome this presumption, an accused

must show that additional statutory penalties viewed together with the maximum
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authorized prison term are “so severe that they clearly reflect a legislative determination
that the offense in question is a ‘serious’ one.” Blanton, 489 U.S. at 543; see also Lewis,
518 U.S. at 326-28 (holding that this is an objective assessment based on the statutory
penalties and not the particular circumstances of the defendant). It is “rare” for a penalty
to be so onerous as to puncture the presumption. Blanton, 489 US at 543.

Petty offenses are also defined by statute as Class B and C misdemeanors carrying
a maximum penalty of six months, and a maximum fine of $5,000. See 18 U.S.C § 19.
While courts consider the statutory penalty in defining the type of offense, there is “no
talismanic significance” given to the statute. See Muniz v. Hoffman, 422 U.S. 454, 477
(1975) (declining to consider a crime serious based only on a fine that went over the then-
statutory limit). “[T]he statutory definition does not determine whether an offense is
‘petty’ in thé constitutional sense.” United States v. Soderna, 82 F.3d 1370, 1379 (7th Cir.
1996) (noting that the fine upheld in Muniz exceeded the then-statutory limit by a factor of
twenty).

A.
Lefemine first argues that, on the face of the indictment, he was charged and stood

trial for an offense carrying a maximum sentence of one year of imprisonment thus entitling

him to a jury trial. He premises this argument on the fact that the Government did not

formally file an amended indictment.
But not every change to an indictment requires resubmission to a grand jury. See
United States v. Holt, 529 F.2d 981 (4th Cir.1975) (“An indictment is amended only when

it is so altered as to charge a different offense from that found by the grand jury.”). “An
7
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indictment can be amended without further consideration by the grand jury when it is
necessary to strike surplusage, or to correct the indictment’s form, e.g., a misnomer, or a
typographical error.”® United States v. Whitfield, 695 F.3d 288, 308 (4th Cir.2012)
(cleaned up). And amendments to fix little inaccuracies or errors do not require
resubmissi.on to a grand jury. 'See United States v. Mumford, 630 F.2d 1023, 1028;29 (4th
Cir. 1980) (deleting the phrase “federal grand jury” from an indictment did not constitute
an amendment that required resubmission to a grand jury as it reduced the charges against
the defendant and more accurately reflected the government’s evidenqe).

| The amended indictment here did not require resubmission to the grand jury because
it reflected the government’s change to the penalty sheet. The indictment was only
amended to update all references from ‘248(b)(1)’ to ‘248(b).” See J.A. 66. This change
in form merely fixed an inaccuracy and ensured both charging documents conformed with
each other. Whitfield, 695 F.3d at 308. If the Government had not\done so, the inc‘iictmeni

would have inaccurately reflected a higher and no longer applicable penalty for Lefemine’s

charge. See Mumford, 630 F.2d at 1028-29; see also United States v. Matzkin, 14 F.3d

1014, 1019 (4th Cir.1994) (“The sufficiency of an indictment should be determined by

practical, as distinguished from purely technical, considerations.”) (internal citations

omitted).

8 Further, Fed. R. Crim. P. 7(c)(2) provides that a citation error is harmless and not
sufficient grounds to dismiss an indictment unless the defendant was misled to his
prejudice.
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What’s more, Lefemine was on notice of the changes to both the penalty sheet and
indictment. The government is required to amend an indictment to ensure notice and that
the defendant is “inform[ed]. . . of the charges in order that he may prepare his defense.”
United States v. Holt, 529 F.2d 981, 983 (4th Cir. 1975). That burden was met here. During
the status conference, Lefemine’s counsel acknowledged that he was aware of the second
amended penalty sheet, stating that “we have expressly consented to the second amended
penalty sheet already.” J.A. 64. The second amended peﬁalty sheet outlined a maximum
prison term of six months and a fine of up to $10,000. During the same status conference,
the magistrate judge granted the Government’s motion that updated the indictment. While

- Lefemine objected on separate grounds, he did not object to the text change even when

asked directly by the court. Id. Lefemine’s counsel on appeal concedes that these

amendments took place. Oral Argument at 1:37:00, United States v. Lefemine, No. 24-

4419 (4th Cir. argued Sep. 12, 2025), www.youtube.com/watch?v=Bl4T6V2IrjA. It would

(134

be “unsound” to allow Lefemine to “ ‘question the legal sufficiency or properiety [sic] of
the Indictment when he did not make such objection but, in fact, consented to the

amendment before he was in jeopardy.” ” Holt, 529 F.2d at 983—84."

7t is worth noting that a defendant is not likely prejudiced by changes that reduce—
rather than increase—his maximum criminal penalty. See United States v. Allmendinger,
706 F.3d 330, 340 (4th Cir. 2013) (“Since the charges were narrowed rather than
broadened, Allmendinger’s constitutional rights were not abridged.”); United States v.
Miller, 471 U.S. 130, 144 (1985) (noting that the Supreme Court has “sustain[ed]
convictions where courts had withdrawn or ignored independent and unnecessary
allegations in the indictments”). While this is an unusual case as Lefemine seeks to
increase his possible sentence while the Government seeks leniency, the principle still
stands.



http://www.youtube.com/watch?v=B14T6V2IrjA
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Lefemine points to trial testimony for support, arguing that the testimony referenced

violence and thus implicated the one-year penalty. See Appellant’s Br. (ECF No. 22) at

22-238 (hereinafter “Opening Br.”) (counsel referencing bench trial testimony). But trial

testimony cannot supplant the actual amendments made to his charging documents. The
crux of any analysis on the constitutional right to a jury trial is on the “maximum authorized
period of incarceration.” Blanton, 489 U.S. at 542. Based on the amended indictment and
penalty sheet, Lefemine was actually subject only to a maximum sentence of six months
in jail and up to a $10,000 fine. See United States v. McClain, 517 F. App’x 144, 14647
(4th Cir. 2013) (No. 12-4895) (finding that the defendant was on notice of the maximum
stafutory penalty where he was provided an indictment and penalty sheet). So even if some
testimony at trial implicated the statutory one-year penalty, Lefemine’s amended
indictment and penalty sheet resolve any ambiguity; his maximum authorized periQd of
incarceration could only have been six months in jail and up to a $10,000 fine.

Accordingly, we find that the Government properly amended the indictment and
that Lefemine was charged and stood trial for an offense subject to a maximum penalty of
six months’ imprisonment and up to a $10,000 fine.

B.

Lefemine alternatively argues that he was entitled to a jury trial because the

maximum penalties under § 248(b)—six months’ imprisonment and a $10,000 fine—

exceed the statutory definition of a petty offense. See 18 U.S.C. § 19.

8 Page numbers for citations to ECF documents utilize the page numbers in the red
header on each document.

10
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Lefemine’s first time, nonviolent offense is presumptively petty because it only
carried a maximum authorized prison sentence of six months. See Blanton, 489 U.S. at
543. Thus, the narrow issue before us is whether the $10,000 fine combined with the six-
month sentence was so “severe” or “onerous” as to transform the offense into a serious
one. Id. We hold that it does not.

Every circuit to consider this issue has held that the first time, nonviolent exception
to the FACE Act does not require a jury trial.® See United States v. Soderna, 82 F.3d 1370,

1378-79 (7th Cir. 1996) (holding that a first-time, nonviolent violation of the FACE Act

is not a serious offense); United States v. Unterburger, 97 F.3d 1413, 1415-16 (1 1th Cir.

-1996) (relying on Soderna to hold the same); United States v. Balint, 201 F.3d 928, 936
(7th Cir. 2000) (declining to revisit Soderna); United States v. Dugan, 667 F.3d 84, 85-87
(2d Cir. 2011) (relying on Soderna to hold the same). On the maximum penalty, the
Soderna court concluded that “it is apparent that even though the maximum fine is higher
in the present [FACE Act] case than it was in Blanton it is not so much higher as to make
clear that Congress considered a first-time blockade of an aborti_on_clihic a serious offense.”

Soderna, 82 F.3d at 1378. And if that’s not enough, courts have held that fines much higher

® Lefemine contends that we should weigh United States v. Lucero, a 1995 Kansas
district court decision, over the other circuit decisions. 895 F. Supp. 1419 (D. Kan. 1995).
Lucero is the only federal court to grant a jury trial for this exception because the court
“err[ed] on the side of preserving the right to a jury trial” and concluded that the $10,000
fine made the exception serious as it exceeded the statutory definition. Id. at 1420.
However, Lucero relied on a decision that predated the maximum penalty standard
formalized in Blanton where the maximum authorized prison term is predominant in the
serious or petty analysis. Id. (citing United States v. McAlister, 630 F.2d 772 (10th Cir.
1980)). Given this and other circuit decisions, we see no need to afford Lucero any weight.

11
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than $10,000 still lack a “clear [c]ongressional determination™ that the violation was a
serious offense. See, e.g., Uniied States v. Clavette, 135 F.3d 1308, 1309-11 (9th Cir.
1998) (maximum penalty of six months’ incarceration plus $25,000 fine for an Endangered
Species Act violation does not require a jury trial).

Lefemine overlooks this breadth of circuit precedent and instead attempts to infer
Congress’ legislative intent by contending that Congress was aware of the excelption and
its significance when it allowed for a $10,000 fine. See Opening Br. at 24. But the Soderna
court addressed this exact argument on legislativé intent and concluded that there is no
clear “text or history of the [FACE Act] that suggests that the drafters intended defendants
to have a right to a jury trial.” Soderna, 82 F.3d at 1377. The Eleventh Circuit in
Unterburger and the Second Circuit in Dugan also found no error in the Soderna analysis
and held that a bench trial was proper. See Unterburger, 97 F.3d at 1416; Dugan, 667 F.3d
at 87. Lefemine does not identify any legislative history of the FACE Act or any other
objective indicators that show Congress intended to make the exception serious. It is
noteworthy that Congress created an exception with lesser penalties for first time,

nonviolent offenders as it shows that Congress viewed the conduct as less serious than

other potential violations of the FACE Act. Clavette, 135 F.3d at 1311 (noting that the

higher penalties for other violations of the Endangered Species Act cut against labeling the
particular offense serious). At bottom, the statutory definition alone does not carry any
“talismanic significance” and something more must be offered to show that Congress
intended to make all violations of the FACE Act so serious an offense as to trigger the right

to a jury trial. Muniz, 422 U.S. at 477.
12
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Accordingly, we join the Second, Seventh, and Eleventh Circuits in holding that the

first time, nonviolent exception to the FACE Act does not require a jury trial. The district

court properly conducted a bench trial.

IVv.
For the above reasons, the judgment of the district court is

AFFIRMED.
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RUSHING, Circuit Judge, dissenting:
The majority holds that Lefemine was not entitled to a jury trial because he was

charged with only a non-violent, first-time FACE Act violation—a petty offense. I

disagree. The indictment charged Lefemine with committing a violent FACE Act

violation, which carries a penalty of up to oné year of imprisonment. Even under the
majority’s rubric, that entitled him to a jury trial. Because Lefemine was denied a jury
over his objection, I respectfully dissent.

The original indictment charged Lefemine as follows:

On or about November 15, 2022, in the District of South
Carolina, the defendant, STEVEN CLARK LEFEMINE, by
physical obstruction, did intentionally intimidate and interfere
with and attempt to intimidate and interfere with employees
and patients of Planned Parenthood South Atlantic in
Columbia, South Carolina from providing reproductive health
services and patients of said clinic from obtaining reproductive
health services in that the defendant, STEVEN CLARK
LEFEMINE, did block the front doors, making it difficult for
employees and patients to get around him to enter the clinic;

In violation of Title 18, United States Code, Sections 248 (a)(1)
and (b)(1).

J.A. 13. The Government later amended the indictment to change the statutory citation of
“Section 248 . . . (b)(1)” to “Section 248 . . . (b),” as reflected on the district court’s docket.
No other changes were made. After the amendment, then, the indictment still charged that
Lefemine “did intentionally intimidate” and “attempt to intimidate” employees and patients
of the Columbia Planned Parenthood clinic. J.A. 13.

By charging intimidation, the indictment alleged a violent offense. The FACE Act
defines “intimidate” as “to place a person in reasonable apprehension of bodily harm to

14
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him- or herself or to another.” 18 U.S.C. § 248(¢)(3). Placing another person in

apprehension of bodily harm necessarily involves the threat of/ physical force, which makes
a crime violent. Cf. United States v. McNeal, 818 F.3d 141, 153 (4th Cir. 2016) (holding
that bank robbery “by intimidation” requires the threatened use of physical force and thus
constitutes a crime of violence). Because the indictment charged Lefemine with a violent
FACE Act violation, he was subject to the penalties listed in 18 U.S.C. § 248(b)(1) for a
first offense, which include a sentence of up to one year of imprisonment. He was therefore
entitled to a jury trial. See Baldwin v. New York, 399 U.S. 66, 69 (1970).

Contrary to the majority’s reasoning, the Government’s decision to change a citation
in the indictment from “Section 248 ... (b)(1)” to “Section 248 . .. (b)” did not remove
the intimidation charge and accompanying threat of a year in prison. As an initial matter,
subsection 248(b) encompasses paragraphs (b)(1) and (b)(2), which provide specific
penalties for first and subsequent violations. Below paragraph (b)(2), in flush language,
subsection 248(b) goes on to state, “except that for an offense involving exclusively a
nonviolent physical obstruction, the fine shall be not more than $10,000 and the length of
imprisonment shall be not more than six months, or both, for the first offense.” Standing
alone, the citation to “Section 248 . . . (b)” can include the entiré subsection.

More importantly, the citation does not stand alone in the indictment but must be
read in tandem witﬁ the indictment’s “statement of the essential facts constituting the
offense charged.” Fed. R. Crim. P. 7(c)(1). Indeed, when it comes to determining what
offense a defendant is charged with, an indictment’s statutory citation takes a backseat to

the facts alleged therein. See, e.g., Enzor v. United States, 262 F.2d 172, 174 (5th Cir.
15
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1958) (“The statute on which an indictment is founded is to be determined from the facts
charged in the indictment, and the facts pleaded may bring the offense within one statute,
although another statute is referred to in the indictment.”); United States v. Hutcheson, 312
U.S. 219, 229 (1941); Williams v. United States, 168 U.S. 382, 389 (1897); United States

- v. Massuet, 851 F.2d 111, 116 (4th Cir, 1988). The indictment éharged that Lefemine “by
physical obstruction, did intentionally intimidate and interfere with and attempt to
intimidate and interfere with employees and patients” of the Columbia Planned Parenthood
clinic. J.A. 13. Those alleged facts indisputably exposed Lefemine to a sentence of one
year in prison. See 18 U.S.C. § 248(b).

The majority observes that the Government intended to seek no more than six

months’ imprisonment against Lefemine and that he was aware of the Government’s

intention before trial. But Lefemine wanted a jury trial, and the offense alleged in the
indictment against him entitled him to one. The Government’s amendment did not succeed
in actually reducing Lefemine’s maximum criminal penalty because the indictment
continued to charge him with a violent offense, which was not eligible for the reduced
penalty provision. The Government’s intention not to seek the statutory maximum penalty
in Lefemine’s case could not alter his constitutional right to a jury trial for this charge. See
U.S. Const. amend. VI.

Because.Lefemine was charged with a violent FACE Act violation and, over his
objection, was wrongly denied his constitutional right to a jury trial, I would vacate

Lefemine’s conviction.
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FILED: May 1, 2026

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-4419
(3:23-cr-00117-JFA-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

STEVEN CLARK LEFEMINE

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App, P, 41.

/s NWAMAKA ANOWI, CLERK
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

United States of America C_ase No.: 3:23-cr-00117

V.
ORDER

Steven Clark Lefemine

This matter was before the Court on March 11, 2024 pursuant to Steven Clark
Lefemine’s (“Defendant” or “Lefemine’) Motion for Defense of Necessity. (ECF No. 77).
The Court denied the Motion. The reason for denial of the Motion is explained in further
detail below.

PROCEDURAL BACKGROUND

On November 15, 2022, Lefemine was arrested by local law enforcement for
trespassing at Planned Parenthood South Atlantic (“Planned ‘Pafenthood”) in Columbia,
South Carolina. (ECF No. 1). Thereafter, on February 22, 2023, Lefemine was il_ldicted on
the instant federal charge of obstructing the entrance of the Planned Parenthood in violation
bf Title 18, U.S.C. § 248, also known as the Freedom of Access to Clinic Entrances Act

(“FACE Act”). Id. Lefemine plead not guilty on March 7, 2023. (ECF No. 12). Trial in this

case is scheduled for March 11, 2024. In advance of trial, Lefemine filed a Motion for

Defense of Necessity.? (ECF No. 77). The Government opposed Lefemine’s motion, and
Lefemine replied to the Government’s response. ECF Nos. 82 & 98. Prior to the beginning

of trial on March 11, 2024, the Court denied the Motion.

2 “In addition, we find that fairness demands that the defendant be required to provide notice to the prosecution of his
intention to rely on the defense of necessity.” State v. Cole, 304 S.C. 47, 50, 403 S.E.2d 117, 119 (1991).
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APPLICABLE LAW

I. THE FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT

The FACE Act creates both civil and criminal liability for any person who:

by force or threat of force or by physical obstruction, intentionally injures,

intimidates or interferes with or attempts to injure, intimidate or interfere

with any person because that person is or has been, or in order to intimidate

such person or any other person or any class of persons from, obtaining or

providing reproductive health services.?

18 U.S.C. § 248(a)(1).

The protection of the FACE Act extends to the obtaining or providing of any
“reproductive health services,” which the Act defines to include all “medical, surgical,

counselling or referral services relating to the human reproductive system, including

services relating to pregnancy or the termination of a pregnancy,” whether “provided in a

hospital, clinic, physician's office, or other facility.” 18 U.S.C. § 248(e)(5).

The FACE Act cautions it shall not be construed “to prohibit any expres}sive conduct
(including peaceful picketing or other peaceful demonstration) protected from legal
prohibition by the First Amendment to the Constitution.” 18 U.S.C. § 248(d)(1)—(2). The
Act sets forth a number of statutory definitions for the terms “interference,” “intimidation,”
and “physical obstruction” that ensure that the Act applies only to actions involving
restriction on physical freedom of movement, interference in access to property, or actions

causing a person to experience reasonable fear of harm:

(2) Interfere with.--The term “interfere with” means to restrict a person's
freedom of movement.

3 It also extends similar protections to religious worship and prohibits vandalism of qualifying
facilities. 18 U.S.C. § 248(a)(2)-(3).
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(3) Intimidate.--The term “intimidate” means to place a person in reasonable
apprehension of bodily harm to him-or herself or to another.

(4) Physical obstruction.--The term “physical obstruction” means rendering
impassable ingress to or egress from a facility that provides reproductive
health services or to or from a place of religious worship, or rendering
passage to or from such a facility or place of religious worship unreasonably
difficult or hazardous.

18 U.S.C. § 248(e).

-The FACE Act declines to criminalize either protesting at facilities that provide

reproductive healthcare or any other activity protected by the First Amendment. 18 U.S.C.
§ 248(a)(1). While the FACE Act contains several carveouts for protected activity, it does
not explicitly provide for any affirmative defenses.

I1I. AFFIRMATIVE DEFENSES — DEFENSE OF NECESSITY

“There is an open question whether federal courts ever have authority to recognize
a necessity defense not provided by statute.” United States v. Oakland Cannabis Buyers’
Coop., 121 S. Ct. 1711,' (2001). “As we have stated: ‘Whether, as a policy matter, an
exemption should be created is a question for legislative judgment, not judicial inference.’”
Id. (quoting United States v. Rutherford, 443 U.S. 544, 559, 99 S.Ct. 2470, 61 L.Ed.2d 68
(1979)) (rejecting defendant’s contention that a common-law medical necessity defense
should have been “written into” drug trafficking statute when Congress had explicitly
provided other exce_ptions in the statute itself). “Even at common law, the defense of
necessity was somewhat controversial.” Id. (generally referencing Queen v. Dudley &
Stephens, 14 Q.B. 273 (1884)).
| At common law, the defense of lduress was traditionally distinguished from the

defense of necessity. United States v. Bailey, 444 U.S. 394, 409-10, 100 S. Ct. 624, 634,
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62 L. Ed. 2d 575 (1980). Duress was generally used to justify criminal conduct where the
actor was under an unlawful threat of imminent death or serious bodily injury. /d. This was
;listinguished from the defense of necessity, which “. . . traditionally covered the situation
where physical forces beyond the actor’s control rendered illegal conduct the lesser of two
evils.” Id. “The defense of nécessity is closely related to that of duress. In fact, modern
courts have tended to blur the distinction between duress and necessity.” See 1 W. LaFave
& A. Scott, Substantive Criminal Law § 5.4 (1986).

Necessity is an affirmative defense which the defendant must establish by a
preponderance of the evidence. State v. Worley, 256 S.C. 551, 220 S.E.2d 242 (1975). The
rationale underlying the necessity defense is that an actor should not be criminally liable if
he engages in unlawful conduct to avoid a greater harm. State v. Cole, 304 S.C. 47, 49, 403
S.E.2d 117, 118-19 (1991). Public policy informs the defense of necessity and “. . . reflects
the determination that if the legislature had foreseen the circumstances faced by .the
defendant, it would have created an exception.” Id. For example, a prison escapee who
flees from a burning jail may well be entitled to an instruction on duress or necessity, “for
he is not to be hanged because he would not stay to be burnt.” United States v. Kirby, 7
Wall. 482, 487, 19 L.Ed. 278 (1869). However, under any definition of a necessity defense
“. .. one principle re@ains constant: if there was a reasonable, legal alternative to violating

the law, ‘a chance both to refuse to do the criminal act and also to avoid the threatened

harm,’ the defenses will fail.” Bailey, 100 S. Ct. 624, 634 (quoting LaFave & Scott 379).
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DISCUSSION

This case involves the alleged obstruction of the entrance to a Planned Parenthood

clinic in Columbia, South Carolina by Defendant on November 15, 2022. Defendant was

charged with violating the FACE Act and sought to present a defense of necessity at trial.

II. THE PARTIES’ ARGUMENTS

Before addresSing the merits of Lefemine’s motion for defense of necessity, the
Court will first review the arguments asserted by both Lefemine and the Government. See
ECF Nos. 77, 82, 98.

A.  Lefemine’s Arguments in Support of His Motion

Lefemine asked that the Court grant his request to present a defense of necessity at
trial. He asserted such a defense was warranted based on his subjective belief “‘[T]hat there
was an actual and specific threat that required immediate action’ at Planned Parenthood,
2712 Middleburg Drive, Suite #107, Columbia, SC 29204: the imminent intentional
destruction of human life.” ECF No. 77 at 1 (punctuation in original). Defendant contended
that any harm caused by his “act of interposition” is less significant than the purported
harm he sought to prevent. ECF Nos. 77. In summary, Defendant argued that because he
believed that abortion constitutes murder, he was acting to save lives when he obstructed
the entrance to Planned Parenthood and should be entitled to present a defense of necessity.
ECF Nos. 77 & 98.

B. The Government’s Opposition

The Government opposed Lefemine’s motion on multiple grounds. ECF No. 82.

Initially, the Government asserted that the defense of necessity is not a defense recognized
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under the FACE Act. ECF No. 82. Next, the Government argued that even if defense of
necessity was a recognized defense to violation of the FACE Act, Lefemine did not meet
the objective criteria to establish such a defense.

III. THE COURT’S REVIEW

The Court will first address Lefemine’s claim that Planned Parenthood’s provision
of abortion services constituted an “emergency situation” which necessitated his actions on
November 15, 2022.

i. Lefemine s claim that he acted in response to an “‘emergency situation’

Lefemine’s request to present a defense of necessity at trial was predicated on his
assertion that he took action in response to an “emergency situation.” In his own words,
Lefemine explained that he believed “there was an actual and specific threat that required
immediate action.” ECF No. 77 at 1. Lefemine noted that November 15, 2022 was a
Tuesday, and that Tuesdays are “abortion days” at Planned Parenthood. ECF No. 98 at 1.
Lefemine stated succinctly that he “believes ‘abortion’ is murder, and he believes God
commands all men everywhere not to commit it.” /d. at 8. Lefemine asserted that “’human

life’ has no countervailing interest; human life simply must be preserved.” Id. at 2 (quoting

Planned Parenthood S. Atl. v. State, 438. S.C. 188, 273, 882 S.E.2d 770, 816 (2023), reh'g

denied (Feb. 8, 202.3) (quoting J. Few’s concurrence)).

The Court does not Question the sincerity of Lefemine’s religious belief. However,
in asking this Court to allow him to present a defense of necessity, Lefemine implicitly
asks this Court to accept two separate but related premises: (1) that Lefemine was

confronted with a situation in which he had no choice but to act, and (2) that his action
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prevented imminent harm. In his own words, Lefemine asks this Court to accept that his
“act of interposition” was undertaken in response to a life-threatening emergency. See ECF
Nos. 77 & 98. The Court does not accept either premise.*

Despite Lefemine’s sincere disagreement with the status of the law in this country,
abortion services can be lega;lly obtained in South Carolina. See S.C. Code Ann. §§ 44-41-
10 to 44-41-740. Further, and despite Lefemine’s representations in his briefing, the
Supreme Court’s decision in Dobbs v. Jackson Women's Health Organization does not
represent a federal ban on abortion. Thus, this Court cannot conclude that Lefemine’s
actions were undertaken in response to an emergency situation, or that Lefemine was
confronted with a “choice of evils” at all. Simply put, a woman seeking to obtain lawful
abortion services is not seeking to violate the law. Made aware of such intention, the

recipient of the information does not face an imperative to act unlawfully. Stated plainly,

the facts before the Court do not support a finding that Lefemine was confronted with a

“choice of evils” or that he acted to prevent imminent harm. To the extent Lefemine was
aware of the intentions of those visiting the Planned Parenthood clinic on November 15,
2022, those intentions were not criminal in nature and did not create a “choice of evils.”
This means that Lefemine fails to establish either prong one or prong two of the Fourth

Circuit’s necessity defense.> The Court need not continue the analysis beyond this point,

4 “Abortion is a profoundly difficult and contentious issue because it presents an irreconcilable conflict between the
interests of a pregnant woman who seeks an abortion and the interests in protecting fetal life. The interests on both
sides of the abortion issue are extraordinarily weighty.” Dobbs v. Jackson Women's Health Org., 597 U.S. 215, 337,
142.S. Ct. 2228, 2304, 213 L. Ed. 2d 545 (2022)(Kavanaugh, J., concurring).

5 The Fourth Circuit recognizes four elements of a necessity defense: (1) that the defendant was faced with a choice
of evils and chose the lesser evil; (2) that the defendant acted to prevent imminent harm; (3) that the defendant
reasonably anticipated a causal relation between his conduct and the harm to be avoided; and (4) that there were no
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though it is also worthwhile to note that Planned Parenthood “. . . offers a wide range of
speciélized services, including contraception and contraceptive counseling, cancer

screenings, sexually transmitted infection screenings and treatment, pregnancy testing, and

physical exams.” Planned Parenthood South Atlantic v. Kerr, No. 21-1043 (4th Cir. March

5, 2024). Although Lefemine appears to have been focused exclusively on his concerns
with abortion in undertaking the actions at issue here, there is no indication his obstruction
was limited in any way to only those patients potentially seeking an abortion. Accordingly,
even if the Court were to assume that a necessity defense waé available to Lefemine he

could not establish a valid necessity defense.

Lefemine’s implicit assertion that the defense of necessity is available for
alleged violations of the FACE Act.

Lefemine asked the Court to allow him to offer argument or evidence related to the
defénse of necessity. The Government opposed this request. Implicit in Lefemine’s desire
to present a defense of necessity is the assertion that such a defense was available to him
in this case. “[W]here a defendant claims an affirmative defense, and that defense finds
some support in the evidence and in the law, the defendant is entitled to have the claimed
defense discussed in the jury instructions.” United States v. Wiseman, 932 F.3d 411, 418
(6th Cir. 2019) (quoting United States v. Clark, 485 F. App'x 816, 818 (6th Cir. 2012)). The

corollary of that principle, however, is that, where there is no legal and/or factual support

other legal alternatives to violating the law. Eric Wm. Ruschky, Pattern Jury Instructions for Federal Criminal Cases,
District of South Carolina § V1, p. (2020 Online Edition).
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for a defense, a defendant has no right to assert the defense in the hope that the trier of fact

might, in their confusion or misunderstanding, believe it to be applicable. Id.

In context, the defense that Lefemine would like to raise is that his alleged crime
should be excused because it was undertaken in an effort to prevent the “intentional
destruction of human life.” ECF No. 77 at 1. As outlined in considerable detail in his
briefing, Lefemine believes, contrary to established law, that abortion is illegal in the
United States. See ECF Nos. 77 & 98. Whatever Lefemine’s personal religious or
philosophical beliefs, however, there is no support for such a defense in caselaw, statutes,
or the Constitution. A review of the FACE Act makes clear that no such affirmative defense
is provided for. See Tile 18 U.S.C. § 248. The Court notes that the text of the FACE Act
outlines a variety of protected actions that do not violate the Act but is silent on the topic
of affirmative defenses. To borrow from the Supreme Court, “[t]he statute, to be sure, does
not explicitly abrogate the defense. But its provisions leave no doubt that the defense is
unavailable.” Oakland Cannabis Buyers' Co-op., 121 S. Ct. 1718 (2001)(concluding that
necessity was not a defense to a drug trafficking charge). The Court concludes that the
FACE Act is silent on the topic of defense of necessity because Congress did not intend for
one to be available. “As we have stated: ‘Whether, as a policy matter, an exemption should
be created is a question for legislative judgment, not judicial inference.”” Id. (quoting
United States v. Rutherford, 99 S.Ct. 2470. Lefemine has no right to argue for a defense

that does not exist, and his Motion for Defense of Necessity must be denied.
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CONCLUSION

The Court notes that the FACE Act has repeatedly been held to be constitutional.

Norton v. Ashcroft, 298 F.3d 547, 553 (6th Cir. 2002) (“[W]e are satisfied that the Act easily
passes muster ....”"). For the reasons stated herein, the Court concluded that Lefemine’s
Motion for Defense of Necessity should be denied. Accordingly, Lefemine’s Motion, ECF
No. 77, was denied.

IT IS SO ORDERED.

| _Crtoph 3 Gondiraeny
Joseph F. Anderson, Jr
United States District Judge

March 11, 2024
Columbia, South Carolina
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