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Questions ^Presentee)

The T>ai\ 'ReVorrn ficV avWioriz.es preVnaA 
de Ven Vi 
Vo We
U.S.C. § 3im(e)* Section 3mL(f)z m Vom, 
I dtn-fipits We crnxwstances in WiW ck 
deVenVion bearing ma.^ he invoked and 
reqjj\res Such a. bearing Vo be held 
Im meV^VtAuj unless We. dePendanV or 
We GovernmenV seeks a continuance .

on onlu^ ‘ aPkr a hearwoc^ pOrsuoinV 
provisions o*P svksecVton (o?* 15

We questions presented are:

bl LOVieWer a. dependant be svhjecVeA 
Vo preVrioA debenVlon uokere, oV We 
\vn\WoA appeovrancet Vine &ovemnnenV 
requested deVenVon uoWoiA \deWftyn<^ 
a sVaVuVora ground under I? U.&G § 
3H z(^, ana We judi cio<: officer did nod 
fOahe dhe dhresVaeAA dedermiinaAion fhocV 
+lne CASe involved A Serious irisV. of1 •pJiahd 
oy obsVrocfion necessary do audhor'rz.e a 
dedendion hearing under 5 3lH2.(rYi).

Z) WheVPier; Ih deferrnmmci kwhedher A 
dedendion proceeding uoas Cohdocded

avWioriz.es


pursuant bo" § 3 m2.fr), a. coimd maa 
disregard dbe Combined cdfech cd ddxe 
absence of a dhreshcM S 3W2,(d) 
d<terrnina.dior) Oind <x <sua spont-e. 
Cobdinuance o? dhe detebtiob htaring 
dhad neitb-er part a 'recpJ-esVed•
3^) UObedber permidbm ex w\obon -per 
rev^vJ oV predriftA cxe-VtnYion do iremain 
Ubdecided wr approyimodeliA dhree 
YvxonWiS is Cob5\sVcnV uoidn I? U.S-C. 
5 3145(b), UiViich Commands dViad buch 
(X rncdioh dsboAi be determined prorofdlu?'

m2.fr


VARTIES TO THE PROCEEDING?

"Petitioner Jcxmr Scott is the dependant 
in -Vine United States district Court tor the 
Central District ot Illinois Oind appellant 
in the United States Court oF Appeals Por 
the Seventh Circuit.

"Respondent United States cP America, 
is the prosecution) \n tine distrnct count 
&nd appellee in tine Court oS appeals.

TiELATEt) PEocEEDIMCtS

United States v. Scott, United States 
t>istrict Court tor the Central district 
Illinois, A/o. Z3^C^3oo(p7.

United States v. Scott, United States 
Court o-P Appeals tor the Seventh Circuit, 
A/o. 2(p"Z17^.
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IN THE

SUPREME COURT OF TBE UNYTEfr STATES

Petition Fog. U)R\i OF CERTioRftKl

Certiorari iSSue +o review) the judgment" 
\oelotd.

OPINIONS (\Mb ORDERS ISELovJ

Ihe order of TnC OrTed States Court of 
Appeals for the Severit Grcuit den lx 
Petitioner's motion ft>r reUose cxincl 
resolviv^ his appe<x\ \$ o^pobAisheA 
r e pr od o cec\ <xF Ap-p^r>d\r A ,

The order of 4he UrTeA SVocVes V>sbrudr 
CoorE for Fhe Central bisVricY of \l\mo\S 
denuppg Petitioners Motion do PexAcuo 
Magistrate's betention Order under \3 
U‘S>-C. § 31Ms(b) IS unpublished and 
'reproduced, od ^jppendiK TS.



Jurisdiction

"The UniYed SYaYes CoorY o? f\ppeoAs 
Tor The SevenYln CArcdxY en Ye red iYs> 
Order re Solving Ve^'Vioner's OippeoA 
Trom Yhe preA-rvoJ die Y tn Y ion 
ckeVerrmncclion or OcYcAoer 3# 2&2.G>.

The coorY S>YaYedl "Y\o<xY 'The moYi on 
Tor release is V^EMlEb" cxwl e^pvesslu 
Concluded: "Because -Vnis \s an appeal 
Trom a pretrial detention order. dViis 
order resolves "the Qppeal.”

This Court has \vrlsdiction under Z^> 
U.S.C. g ^StCd.

2.



CONSTITUTIONAL hMb STATUTORY 'PRDWSxoN.S 
Involved

TV>e_ Fit-\Vi Amev-AnnenV Vo VVne UrAV-eA 
SVoVeS CovrsVWuYion provkckes i\n r-e\<V<xriV 
pcxrY'
(f

' ,r *■ T ,ut/
i LDirnout' du€- process

18 IhS-C § SWZfeYT) prov\d-eS vn rekvoyit 
pcxrV.*

lpz offer a. purs u an f fo 4ke provisions
of SuloSechon (p) ^T'khis Seehof fke Judicial 
d-p/lcer dha'i no Condi hon 6ir Combina//o^ 
of ConddionS uodl reasonable assure -tyve 
appearance of ihe person as required and 
fhe Safely c>f ana offer person and -Hre 
Communityt Such judicial officer shall 
Order fine delenfion of fine person before 
frkL"

I? U.S.C. ^314^$^ proviAejS ivo re\e\ranA" 
pcv<Y +\oaY ci deYenYion \oear\na maQ

*6



be held) open moA-ion of Ahe. GovemmevrV 
Or Upon AAoe judicial oPFvcer^s oton 
vnohior^ m a case irwolvina "a Serious 
risk 'Mnoct Such person uo\i\ P\eeor 
" <X SeriovS risk AAnod such person voill 
cAosAyucAt or O'H’ernp'Y do olosAvucAr 
jusiice. *

3ecVloin ^urilner provides*

*TAe shall be held iw Mediately upon
dh'e person's -pirsh Oippenrancj^. before bh-e. 
judicial officer unless fkab personf on fhe 
abtorney for- bhe Qouernm errp seeks (X 
Con-hn uance.<})

u Seek CevieuD toi^ Pne disVicV 
^4 an d ec pre ss\ Comm an ds ’

TAe mobtor) shall be determined promp-Hq?



6TAlE!Y\tNT OF THE CASE

A. Tbe \n\boA V)eVer>V\on Troceeck\n<gs

uidirlex prrmr -round tywv reTrtlovnev 
bas nt? VrsVona oV Suhs Vance abuse 
and no rnenVoa or phuSxccA Conditions 
\nd\ coding a v\s\c oV W\c\YyY\

Vo ComrmT bank ^rc\x)(^f CoViSpinaccX Vo 
Commit aggravated \<kenV\\ig W-eVr/ and 
aiding and a\oeH\nc\ omnavoiVeA 
idenViVo^ VheW,

PeViVtoner appeared ^oePore c< 
im(xgis+roV-e ju<k^e on October l*gz Zoz/-}.

Tke Qovernr^evA SoojV-yF deVenVicri. As 
4Ve dis4ricV count IcVer &c^nooo\ecUyecir 
bovoever Vbe &overnmtn+ did noV 
Spec\ftcaUy invoke § SlMktfX*). Tine 
disVrici Count did no4 idenViVu) OUn^ 
rinding moide aV We ini-tied appearance



That Petit!dyw then presented (X Tedious 
ri sVT of Plight or obstruction Under 5 
sm(rT£).
_nstead of wnmediatelj conducting the 
detention heading, The magistrate judge

The district Court Subsea uentig 
revieuaed The recording qY the initial 
appearance and e< pressig found that 
The magistrate judge Psua Sponte* 
Continued The hearing 4Tr P\ve dags 
over no objection do allouC preparation 
cd a pretria\ <ser vices nep or t.

KI either "Petidioner nor the government" 
had re^oested That Continuance.

The detention hearing uoas ultimately 
Conducted ov\ A/ovember j and the
magistrate \udae ordered "Petitioner 
detained.



B. District Court Bevieu)

Betitioner .challenged, among other 
thmgs, the initiation (And timina of the 
detention proceedings. With respect to 
the threshold, requirement ot S3142.^6/ 
the district court acknowledged that 
the Gzovernroerit had nod Specincallu 
invoked 3 3Ithlflid. The coo rd neverless 
rejected Tetit ioner(s challenge because 
-the Govern menAr had genenalla SoughV 
deFenhon and 'PetiFioner baa noA-
objec-tecA aV bis vn\Aria\ appearance 
4Ane Goi/ernvnnerV -Failed. A~o maV^e -AAne
v^eQptred "FPresboldi 6hotGncy

+ha+

The disdricV CovrAr cSeperaVelu^ Considered 
dbe Con Ari nuance.

i+ recog^'^ccA 4Ano<A § 3^HZ(G requires 
+be dcVen+ion hearing 'ho occur immediaAek 
unless "Hoe dependant- or -the GovernmenAr

Trom Tre v CCOrCAirc^ Trial ’The fnacaStraTC 
judo^e had Continued Pe-h-tioner's de-tenfion

7



assumed. AhcA +ine <sua
3ponVe- CovA muavAce viotaVed 3 3142,(f)/ louA 
CohdvctecL AhcA re\ease uoas noA required 
Order (Jmi+ed V. /Ylo/rAdi/o - fylur/llfy
u.s. 7ii Cmo\
lh<_ dlsdricA CourV -Vke CoY)di)cVecl de Wo

revteuJ.

1V 6 V press! dc-termincA *Hsodr t( +V\e 
Government did noV 6vPP\derAd^ prove . 
3coH uoas a darner fo drhe CornmDn\d^.>> 
The. dtsVnd Courr neverAVieless -Poond 
TeP'A iov\er -Vo be <x -Cb $bt risk. In 
re<xdrur>a IbaA delerminalion/ +he. disVncV 
Couv-V relied upon aUeaaYionS fhal 
PeVdioner possessed pbofos o-p-PraudulenV 
l den-ViPi cabon documends and kiianiVicanV 
Sums of cash- If also relied upon conduct 
Occurring aPfer PeVAi oner's ini-hod 
Appearanef, including ftlepbore calls 
rrom defeniion Concerning removal o-F 
+V»e $>ivvi Card From h>S telephone.
Ibe chsdrid Court concluded +bod fbe 

latten conduct- Consttfut-ed efforts bo 
Olosbrucl justice and Supported its



(Assessment th cd 'TetTioner might 
disregard court directives Or Voi\\ Vo 
(Appear Accordinq do the district 
Court, 'Petitioner ~nas no Criminal 
historu, no history or Substance 
abuse, and no mental or physical 
Condition making him a -flight risk. 
A/ever the less, the district Court 
Concluded bq a preponderance of the 
evidence that no Condition or 
Combination of Conditions iDoold 
reasonably assure Petitioner's appearance.

Petitioner's 31M5^) motion remained 
unresolved for approxi mateAy three 
months before the district Court" 
entered its decision.

C The 0 even th Circuit Proceedings

Petitioner appealed. The appeal uoas 
docketed in the United States Court op 
Appeals ttr the Seven-th Circuit as 
United States v. Scott, A/a. Z^-Zn4/. lhe 
Seventh Circuit recognised at the outset 
that detention appeals require expedited



Consideration. 1+ directed Pe+Tioner to 
proceed through On appropriate motion 
nath^r than ordinary merits brief lec^.

CounSei Subsequently filed a 
/Vkwo ran burr of Lbu) /r <Supporf of Defndctn^ 
/Vlofiort fo |/aca/e 2)e/~enfor? Proler find for
pretrial Release OY\ bulu^ 28, 2z>2-k. The. 
Seventh Circuit thereafter entered <x
Sumnnary order dencyry relketi

If 15 Ordered tVvxf tV\e motion for release 
b Denied, see F<4. k/^p* io.&.g $ 
3145. "because -Ibis is an appeal from a. 
pretrial detention order, ftis Order resolves 
tbe appeal. *

The. Seventh Circuit Supplied no tur\V\er 
reasoning addressing TetiYionerS sYatutor^ 
challenges.

This petition follows.



Peasoms For. granting the petition

I. The Decision "bELow; west^s an inwdkthnt 
6*\)Est\c>h Concernvmg the th^eshol^ lanwts 
Co^Gf&E.Sij ?EHCEb> ON FEbEWH- TREWftt- 
bETENTtoN

The. 'fea.U "RePovm ft cd does nod audboriz^ 
ded endion uobencver a. CoOrd Concludes 
offer dine Pacd dbad dedendion uoould be 
desirable. Congress creaded a fuucrSdep 
Sfrucdure. Section PiVsd I \vn\d5
dbe eircumsdances in uobicb dedenbion 
bearing be invoiced. CMo> adder a 
bearmQ pvrSUand do Sobsecdion mauj 
dedendion be imposed under § dlMZ/eV

Coord of $ppe<x\s bave repeadedA^ recogniwd 
dhe ’Significance of dbocd sdrocdure.

In (JkiU’ed 5dades v. 'Ploof, 851 Rzd 7Z || (jsK ffr. fflfy 
dbe Fir^d Circu\d ceco^ni’Z-ed dbad 5 3H2^) 
Knuds dedemfion bea.ri\nc^s d“o -dbe 
circomSdances Congress Chuvrierceded*



The Third Circuit likewise explained that- 
the CtrcomStanceS permitting a & 3W2^F) 
hearing "serve to limit the rape of Cases 
in vohich detentton mau^ be ordered prior 
A*e> trial.p United States i/. Hiwltr, 7T7 r.2d /5&, 
IbO ^3^d«

/I rd the District of Columbia Circuit has 
described the inquiry Cis a required first 
Step: the judicial officer must first 
find a dr cum stance triggering a 
de tent ion hearing) ftbsenY Such a. 
CircuYYAStavnce} deTenVion i,s noY an 
CtvaiiabAe option. Untied States v. Sinyletoty 
132 E3d 7( ^>.c. Cir. l<m\

I hat h mitatvon is especiaWu^ Corse^oentVai 
here.

Petitioner uoas not charged uoith a 
Crime of violencez terrorism offense, 
CpjaVTupnoi ControUedr Sviostance offense, or 
Another otTense independently triaaerina 
5 3142(tXd. Rlor did his lack at crimmal 
historij independently taring the case 
iCithm the repeat-offender provision.



Accordinalu. a detention hearlnq depended, 
upon 5 SIhUjaZ) • 0. determi nation that 
the. cose involved a. Serious risk- o? 
jPlijht or a senc^s risk- of obstruction. 

I he district Court acknouuled jed that the 
Government did not Speciricallu invoke 
5 SWzZfYi) at the initio,k Oppeoirance.. 
Instead of identiPuin^ the -threshold 
findina that authori-eed detention 
proceedings, the court relied in 
Significant part upon the tact that 
"Petitioner did not Contemporaneovslu 
object-

In at approach raises an important 
Question Concerning the Structure of the 
Act: Udbether Congress's limitation on 
the availability of pretrial detention 
IS an affirmative statutory prerequisite 
that must actually he Satisfied , Or 
nnerely ci procedural objection that 
disappears token a, defendant Pails to 
invoice, the Correct statutory subsection 
at his first appearance.

this issue warrants revieiU because



S 31H2- governs The pre-trial liberty o-P 
-Pe deral deferdards nadiorvolde.

Il Th\s CASE PRESENTS fi QUESTION left open 
BV n/IONTALVO-MURILLO concerning cumulative 
EFFECT OF PROCEDURAL IRREGULARITIES

"The disTrict court relied on U^t-becl ^States 
V- fl/lcMfalvo - /Murillo f II,S. 7// 6^?o\ bud Abad
decision does red forclose Abe question 
presented here. (Y\ urdal vo ~ WlurAlo helddbad 
Violation cF § SiMzCFVs Aiming re^oiremend 
does nodt Standing chore, OuAomocVicaUy 
require release of ar o+heruoise properly 
deT^Arcilole defendant.

This Court Aev-erVr^lesS errpbaS\?-ed -Vba-t 
px-ompl bearvnQ \s receSso^iA / (xrd Abe 

dime \im\Va.Aions of The Act most be
Pollovoed uoitta Care ard precisvor." Id. oA 7IU. 
(Wore impovAavAVu.. AV\e (LoorA express! 
recogvnieed dhaf Lilt is CorcetvaVAe Abad 
Some Comhiradion of proeedLora\ 
irre^u\aritles Could render a deAenAior 
hearing So -Plauued AhaA iA uoould noA 
ConsAiAuAe Vxeanna nvrsuard Ao Abe.

IH



proVlSlonS Subsection (TV for purposes 
of S 3NZ&S? M. at 717.

This Case presents that qoesVibn.

^Petitioner does not re\y merely upon a 
detention bear i no occur iny several days 
lodre.

first, the Government did not specifcally 
invoke § 3i4Z<fY^> at the initial 
dpp earance.

Second, the district court did rot identity 
(X tVircstield flvidkrig made at that' 
appearance tVAcd tne Case involved "the 
Serious risk of or obstruct ion 
necessary 4-o driver >

Thirdf +ke magistrate jud<y. then 
Continued the detention hearina sua sponte, 
although 3 provides tViat the 
hearing Shall occur immediately unless 
rrthat personz or the attorney to*~ the 
Giovernment/ Seeks a Continuance.»



FouriVi t YVie district court assumed Wat 
Wit Continuance violated -W\e Statute.

F'f'+V)| Vet!I loner's statutoru revteus 
motion Wien remained unresolved for 
appro^imate la tinree muntins despite 
§ 3W5(lo\s express Command of promp-t 
de termi nation.

"Hoe \SSue tlnerefore IS not udlnetVxer 
Ore missed deadline automatically 
entitles evera defendant to release.

Tt is UoVieYiner a deFerdion proceed in a 
remains Oi Y\ea.rina ^pvrsvanY Vo^' § ■Sl'w 
uoV\en YYie alleged errors Concern boYVi 
■fine <s\oAuFora auYVioriV^ do in’dioAe 
deFenYion proceedings and Congress’s 
procedures opvornma Adose proceedings.

fYlondaivo-'fAvrlWo evpressla reserved +he 
possHotliHi Adod <x Comloinadion or 
irre^ulardies Could Cross YViaV line.

"TkiS case provides an appropriate vehicle 
to deterwnne uMere -mat line lies.

IQ>



III. The court shoved currafy the merniu<=> of 
i 3\H5{kys comwRND Thrt detention Review 
"SHRLl. BE DETERMINED PROMPTLY.”

Congress imposed an UnuSuallg direct 
Command Concerning district'Court review} 
Or detention.’

The motion shall be determined promptly. 
I? V.s.c. $ 3\msC£>. j

That language Serves on obvious purpose. 
Ever^ daa consumed in deciding luhetlaer 
detention IS Idioful is another aag during 
loVhcVa a presumptively innocent defendant 
remains deprived, of physical liberduj. The 
VXquiremeriV IS noT merely aspirafionah 
3ecTion 3\HS(ip) uses -the mandaYorg uoord

Shall;" and Congress repealed The Same 
promptness Command Pon Appeals -Prom 
release on detention determinations m 
$ 3ms(c\

Pefihonerls motion remained unresolved 
Por approvimatelg -three months. That 
period is difficult to reconcile uoith a

17



Statutora scherne designed do provide 
expedited review.) of an onqomg 
deprivation of lihertu).

lhe Circumstances of -fhi$ case 
illustrate the practical irnporVovncC 
of -the Question. 'The district court 
ultimately refected ore asserted 
justification Tor detention, erpressla 
tin din ei that the Government had not 
Sufficiently proven Tetitioner danaerovs 

-to the CornrnumtoA• '/et "petitioner 
remained detained lohile his Challenae 
awaited resolution.

TcvveuO is uoarranted to cyve meaningful 
Content to Congress's express requirement

I t t Si • I*’*

that a detention chaWenae be 
determined promptl<_\.

IV. The. vgocEPum. h\stofp aaekesthis case 
AM APPROPRIATE vehicle for REVlEVJ.

"me questions presented do not depend 
upon di spot ed_^ recollect ions of the 
proceedinas. The district court itself



Supplied ■Hit relevant hndinqjS.

It a.cknouo\edaed that dht Government 
did not <SpecrPicAU^ invoke J 3IQ2^Xz\.

It -round Prom dhe recording that the 
VnaOjistrate judge Sua Sponte Continued 
the detention hearing-Por five dau^S.

It assumed that the continuance 
violated 5 3141(c).

Tt further Conducted de novo revieuo and 
expressly reject ecl the (dovernrrend's 
Shelving ot danger-to the. Comment tux.

The Seventh Circuit dhen disposed of 
T’e-tih’oner'5 detention appeal dhrouoh a. 
Summaru order uuithout addressing Adie 
S>dad u tor a q u e st i ons.

I hose circumstances permit dh\S Court 
do address dhe proper interpretation op 
§ S 3»**i and 3145 without resoivina 
Collateral tactual disputes.

I<1



V.TtiE questions ? resented Are recurring 
ANb ibKPucATS a fundamental lvbertv 
interest.

Trehricd de+en-Hon occupies An 
extraordinary position in pedercd Crimimi 
procedure. A deTained_ dePen dan V has 
not been Covicteeb lhe "S>dd VePonm 
Aci Therefore Svrroonds detention uoiAAn 
Statutory iim'dadions and procedural 
protections.

Ab this Court explained in United .States 
V. Salerno, Qtil U.S. 7s^f 7SS dhe Ac\'s 
ConsVidodionoildc^ ces¥ m SohsFoon-boJ 
parV upon dine caredb\\u iivmded 
circuwisFoinees m lOYMch deVenFion nnat^ 
be imposed and dhe precedera\ 
Safeguards cuHendinc^ dtae de¥en+ion 
deAermmaVion.

The ^ues-hons presented Concern +he 
■Force aF Those sode^uards.

IP § 3^42.(0S dhreshoid I \nYtWhons mac^ 
be Supplied a-P+er The Tach cchenever



detention ultimately appears justified, 
■the statutory hw'iWion on volnich 
Cases are eligible -for detention loses

v-1 r>.<,vv I l I CD 1 \JCJ J 'J L-Ul !>V» 1<A» IVA (J >

prompt revieuj permits an unresolved, 
de Yen ti on challenge. -to rmam pending 
-Per months ujithovt Consequence. 
Congress's e/pedited revievO vnecnamsna 
provides diminished. proYecVion do Yhe 
liher-Vu inderesY d voas designed A-o 
SaPe ooard •

These ISSVtS &K+end beyond PehdionerS 
individual case and affect -the 
admimprraYion oC federal pre-trial 
CieYenYion ’throogVioo'Y -the naPovo.

This ped di on, should be Granted.



CONCLUSION

For Abe ■Toire^oiric^ reasons, Abe peAiVion 
For <x toriY o€ CerAiorari 5bou\ck be 
QrdnAecL

tJa+e’. 7, 2ozlp


