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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA, 
 
                     Plaintiff - Appellee, 
 
   v. 
 
JUAN GONZALEZ-LOPEZ, 
 
                     Defendant - Appellant. 

 No. 25-2536 
D.C. No. 
3:24-CR-02115-JAH 
 

MEMORANDUM* 

 
Appeal from the United States District Court  

for the Southern District of California 
John A. Houston, District Judge, Presiding 

 
Argued and Submitted March 10, 2026 

Pasadena, California 
 
Before: RAWLINSON and N.R. SMITH, Circuit Judges, and LIBURDI, District 
Judge.** 
 
 Juan Gonzalez-Lopez appeals from his forty-month sentence for transporting 

certain aliens under 8 U.S.C. § 1324(a)(1)(A)(ii). Gonzalez-Lopez argues that the 

district court procedurally erred by failing to treat the United States Sentencing 

Guidelines (the “Guidelines”) as the starting point of sentencing, inadequately 
 

* This disposition is not appropriate for publication and is not precedent 
except as provided by Ninth Circuit Rule 36-3. 

 
**  The Honorable Michael T. Liburdi, United States District Judge for 

the District of Arizona, sitting by designation. 
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 2  25-2536 

explaining its upward variance, and misapplying the sentencing-disparity analysis 

under 18 U.S.C. § 3553(a)(6). We have jurisdiction under 28 U.S.C. § 1291. We 

affirm. 

When an appellant objects to procedural errors at sentencing, we review for 

abuse of discretion. United States v. Carty, 520 F.3d 984, 993 (9th Cir. 2008) (en 

banc). Absent objection before the district court, we review alleged procedural 

errors for plain error. Holguin-Hernandez v. United States, 589 U.S. 169, 171 

(2020). 

1.  The district court did not procedurally err by failing to treat the 

Guidelines as the starting point of its sentencing analysis. The Guidelines must be 

the starting point of a court’s sentencing determination, but they are ultimately 

advisory. See Molina-Martinez v. United States, 578 U.S. 189, 198–99 (2016); see 

also United States v. Booker, 543 U.S. 220, 245 (2005). Gonzalez-Lopez did not 

object on this ground at sentencing, so we review only for plain error. See 

Holguin-Hernandez, 589 U.S. at 171. The record shows that the district court 

began with the Guidelines, calculated an offense level of 11, and then turned to the 

18 U.S.C. § 3553(a) factors before imposing an above-Guidelines sentence. 

Because the court anchored its analysis in the Guidelines before varying, there was 

no error, let alone plain error. 

2.  The district court did not procedurally err in explaining its upward 
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variance from the Guidelines. See Carty, 520 F.3d at 993 (noting that it would be 

procedural error “to fail adequately to explain the sentence selected, including any 

deviation from the Guidelines range”). Because Gonzalez-Lopez did not object to 

the adequacy of the court’s explanation, we review for plain error. 

Holguin-Hernandez, 589 U.S. at 171. The district court explained that it imposed 

an above-Guidelines sentence based on the § 3553(a) factors, particularly the 

seriousness of the offense. The court also provided advance notice of a potential 

variance and continued the sentencing so the parties could address that possibility 

at a second hearing. On this record, the court adequately explained the basis for the 

variance. 

3.  The district court did not procedurally err in its consideration of the 

§ 3553(a) factors. Section 3553(a)(6) requires courts to consider the need to avoid 

unwarranted sentencing disparities, but courts are not required to compare a 

defendant’s sentence to every prior case. United States v. Treadwell, 593 F.3d 990, 

1012 (9th Cir. 2010), overruled in part on other grounds by United States v. 

Miller, 953 F.3d 1095, 1103 (9th Cir. 2020). 

a.  Gonzalez-Lopez argued before the district court and on appeal that the 

district court had not sufficiently reviewed his supplemental sentencing 

memorandum. We review this procedural challenge for abuse of discretion. Carty, 

520 F.3d at 993. The district court did not ignore the cases Gonzalez-Lopez cited 
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in his supplemental sentencing memorandum. When defense counsel raised the 

supplemental sentencing memorandum, the court briefly recessed to review it 

before continuing the hearing. The court then explained that the cited cases lacked 

sufficient factual detail to permit meaningful comparison and noted that it had also 

considered similar cases it and other judges had handled in the district. Because the 

district court considered § 3553(a)(6) in its analysis, the court did not procedurally 

err. See Carty, 520 F.3d at 993 (noting that it would be procedural error to “fail to 

consider the § 3553(a) factors”). 

b.  The district court did not err under Federal Rule of Criminal 

Procedure 32 by referencing its prior cases during the disparity analysis. 

Gonzalez-Lopez did not object on Rule 32 grounds at sentencing, so we review for 

plain error. Holguin-Hernandez, 589 U.S. at 171. Rule 32 requires that the parties 

have an opportunity to comment on matters relating to an appropriate sentence. 

Fed. R. Crim. P. 32(i)(1)(C). But Gonzalez-Lopez identifies no authority requiring 

a district court to disclose every prior sentencing decision it considers when 

evaluating sentencing disparities. See Treadwell, 593 F.3d at 1012. In any event, 

Gonzalez-Lopez has not shown a reasonable probability that he would have 

received a different sentence if the court had disclosed the specific cases. See 

United States v. Tapia, 665 F.3d 1059, 1061 (9th Cir. 2011). 

c.   The district court did not procedurally err by allegedly 
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misremembering the facts of its prior cases. See Carty, 520 F.3d at 993 (noting that 

it would be procedural error to “choose a sentence based on clearly erroneous 

facts”). Although Gonzalez-Lopez did not make this specific objection at 

sentencing, we review for abuse of discretion because he did not have “any real 

opportunity to object” to the factual accuracy of the court’s memory. United States 

v. Montoya, 82 F.4th 640, 646 (9th Cir. 2023); United States v. Reyes, 18 F.4th 

1130, 1134–35 (9th Cir. 2021); Carty, 520 F.3d at 993. Here, the district court did 

not choose a sentence based on clearly erroneous facts in Gonzalez-Lopez’s own 

case. Those facts were undisputed and stipulated to before the district court. We 

have not found, and Gonzalez-Lopez fails to provide, any authority for the 

proposition that failure to accurately recall the facts of another case referenced at 

sentencing constitutes procedural error. In addition, because the district court did 

not specifically name the cases on which it relied, we are not “left with the definite 

and firm conviction that a mistake has been committed.” United States v. 

Christensen, 732 F.3d 1094, 1103 (9th Cir. 2013) (quoting Easley v. Cromartie, 

532 U.S. 234, 242 (2001)). 

AFFIRMED. 

 Case: 25-2536, 03/26/2026, DktEntry: 32.1, Page 5 of 5

5a



 
 
 
 

APPENDIX B 
  



 

 

UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA, 
 
                     Plaintiff - Appellee, 
 
   v. 
 
JUAN GONZALEZ-LOPEZ, 
 
                     Defendant - Appellant. 

 No. 25-2536 
D.C. No. 
3:24-cr-02115-LR-1 
Southern District of California,  
San Diego 

ORDER 

 
Before: RAWLINSON and N.R. SMITH, Circuit Judges, and LIBURDI, District 
Judge.* 
 
 The panel voted to deny the Petition for Panel Rehearing. 

 Judge Rawlinson voted to deny, and Judges N.R. Smith and Liburdi 

recommended denying, the Petition for Rehearing En Banc. 

 The full court has been advised of the Petition for Rehearing En Banc, and 

no judge of the court has requested a vote. 

 The Petition for Panel Rehearing and Rehearing En Banc, filed May 11, 

2026, is DENIED.  

 
 

 

 
* The Honorable Michael T. Liburdi, United States District Judge for 

the District of Arizona, sitting by designation. 
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not.  Some of the gasoline spilled on material witnesses in the

bed of the pickup truck.  You were driving.  I accept your

explanation of not knowing that was exactly happening.  But you

should have known that you were causing significant harm to the

material witnesses in light of the manner in which you were

driving.

You drove into ongoing -- oncoming traffic.  You

swerved across the southbound lanes and into the pedestrian

sidewalk north of the port of entry, all to escape, at the risk

of passersby, pedestrians, and anyone else that got in your

way.

In the supplemental briefing, you lay out several

circumstances regarding all of this.  You point to the

sentences imposed in your case to co-defendants; but their

participation in this event was substantially -- substantially

distinguishable from yours.  They didn't drive at high speeds.

They didn't put material witnesses, human beings at risk simply

because you wanted to get away at all costs, without respect to

danger of anyone: passersby on the highway, on the road, in

oncoming traffic, or pedestrians.  You were just trying to get

away.

You identified other cases in this district where

judges have given substantially shorter sentences.  The facts

and circumstances in those cases were not presented to me,

number one.  But it's notable to the Court that the Court has

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-22

 Case: 25-2536, 08/11/2025, DktEntry: 8.1, Page 22 of 84

7a



    16

had two to three cases like this one where I've given

60 months, and the Ninth Circuit has affirmed.  I was affirmed

by the Ninth Circuit.  I sentenced a person to 60 months in

custody without giving notice, I was reversed, I retried the

person, gave notice, sentenced him to 60 months in custody, and

the Ninth Circuit affirmed it, based on the nature of their

conduct.  

Placing civilians, persons participating in their

ongoing daily lives, driving in one direction on the highway,

you have a bullet, a two- to three-ton bullet directed at them,

traveling at 90 miles an hour towards them without their

knowing about it.  Substantial risk.

And this Court is of the mind that that substantial

risk was not contemplated by the Sentencing Commission and the

guideline range when it developed the Point 6.  None of the

subdivisions of paragraph 6 of the specific characteristics

under the guideline range applicable to you contemplated the

circumstances of this short of death.

Hauling seven or eight people in the back of a pickup

truck or in a pickup truck, where they're laying on top of each

other, is imposing significant risk of death or serious bodily

injury.  In the trunk of a vehicle, two or three people,

without means to get out or escape on their own, with someone

driving fast, imposes significant risk.  But at the speed you

were driving, with as many people in that pickup truck and in
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the bed of that pickup truck, without any restraints at all,

they're yelling for assistance from Border Patrol, you

continued your flight to escape, those -- these circumstances

under this case, sir, in this Court's view, was not adequately

or sufficiently considered by the guideline -- the Sentencing

Guidelines Commission to apply to a plus 6.  Not in this world,

not on this bench, and the Ninth Circuit has affirmed that.

Totally different circumstance.

And so when you go back -- you serve your sentence.

When you go back to Mexico, tell your friends, If you decide to

drive a car for a free ride to enter the United States, you

should pull over and not endanger the driving public, resident

aliens, or citizens of the United States, utilizing the bullet

of a pickup truck driving that fast towards other vehicles.

It's not going to happen here.  You'll go to jail.  You don't

get a slap on the wrist.

You've also attached additional letters to your

supplemental.  The Court acknowledges those letters here.  They

slightly mitigate the circumstances here.  You were frightened;

you were afraid.  But it's that risk.  It could have been your

lawyer's mother, your lawyer's sister driving in the opposite

direction as you were headed down the highway.  Substantial,

significant problems.  Plus 6 does not do it.  It's not going

to do it in this courtroom.  It could have been my mother.  It

could have been the deputy standing behind you's sister or
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THE DEFENDANT:  Yes.

THE COURT:  That's correct, Counsel, ten days?

MS. BELSKY:  I believe it's ten.

THE COURT:  You understand that, sir?

THE DEFENDANT:  Yes.

THE COURT:  Okay.  And I trust the Ninth Circuit

would tell you this conduct is unacceptable.

Is there anything else we could discuss?

MR. SIMPSON:  Yes, Your Honor.

Regarding the remaining counts, United States moves

to dismiss without prejudice.

THE COURT:  Remaining counts are dismissed.

MS. BELSKY:  I do have one more item, Your Honor.  

Mr. Gonzalez will be appealing to the Ninth Circuit.  

I do want to note for the record that Mr. Gonzalez's

supplemental memorandum was not reviewed by the Court until

approximately the moment when defense counsel raised it, and at

that point the Court trailed the matter for two -- two

hearings, and the Court reviewed the supplemental memorandum in

between the defendants coming out of custody, and I do not

believe that was sufficient time for the Court to review the

supplemental memorandum.

And I also believe that it prejudiced Mr. Gonzalez,

given that the Court continued his sentencing 37 days to

reorient his arguments, which Mr. Gonzalez did, and the Court
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