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QUESTION PRESENTED 
The Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 

1346(b), 2671 et seq., waives the sovereign immunity 
of the United States, subject to thirteen enumerated 
exceptions. Under one of those exceptions, the United 
States remains immune to “[a]ny claim arising in 
respect of the assessment or collection of any tax or 
customs duty, or the detention of any goods, 
merchandise, or other property by any officer of 
customs or excise or any other law enforcement 
officer.” 28 U.S.C. § 2680(c).   

Congress amended the FTCA in 1974 to provide a 
remedy for victims of deliberate misconduct by federal 
law-enforcement officers. This “law enforcement 
proviso” extends the waiver of sovereign immunity to 
“any claim … arising out of assault, battery, false 
imprisonment, false arrest, abuse of process, or 
malicious prosecution” committed by federal law 
enforcement officers. 28 U.S.C. § 2680(h).  

The Fifth Circuit held—in conflict with the Ninth 
Circuit—that the customs-duty exception in § 2680(c) 
bars intentional-tort claims against Border Patrol 
officers, otherwise viable under § 2680(h), because the 
torts occurred while Petitioner’s personal property 
was also detained.  

The question presented is: 
Whether § 2680(c) immunizes the United States 

from intentional tort claims that fall squarely within 
§ 2680(h)’s waiver of sovereign immunity, whenever 
such torts happen to coincide with detention of the 
victim’s personal property. 
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PARTIES TO THE PROCEEDINGS 
 Petitioner, Mr. Boaz Allyn-Feuer, was the plaintiff 
in the district court and the appellant in the Court of 
Appeals for the Fifth Circuit. 

 Respondents, John Doe, U.S. Border Patrol Agents 
1-20 and the United States of America, were the 
defendants in in the district court and appellees in the 
court of appeals. 

RELATED PROCEEDINGS  
 There are no related proceedings.  
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PETITION FOR A WRIT OF CERTIORARI  
Petitioner, Mr. Boaz Allyn-Feuer, respectfully 

petitions for a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Fifth Circuit. 

OPINIONS BELOW 
The opinion of the Fifth Circuit is available at 

2026 WL 1269833. Pet. App. 1a–8a. The opinion of the 
United States District Court for the Southern District 
of Texas is available at 2025 WL 1132008.  Pet. App. 
11a–23a.  

JURISDICTION 
The Fifth Circuit entered its judgment on May 8, 

2026. On June 22, 2026, the court of appeals denied  
Petitioner’s timely petition for panel rehearing or 
rehearing en banc. Pet. App. 24a. On September 17, 
2026, Justice Alito extended the time within which to 
file a petition for a writ of certiorari to October 17, 
2026. This Court has jurisdiction under 28 U.S.C. 
§1254(1).  
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STATUTORY PROVISIONS INVOLVED 
The Federal Tort Claims Act, 28 U.S.C. § 2671 et 

seq., states in relevant part: 

“The provisions of this chapter and section 1346(b) of 
this title shall not apply to— 

. . . . 
“(c) Any claim arising in respect of the assessment or 
collection of any tax or customs duty, or the detention 
of any goods, merchandise, or other property by any 
officer of customs or excise or any other law 
enforcement officer, except that the provisions of this 
chapter and section 1346(b) of this title apply to any 
claim based on injury or loss of goods, merchandise, 
or other property, while in the possession of any 
officer of customs or excise or any other law 
enforcement officer, if— 

(1) the property was seized for the purpose of 
forfeiture under any provision of Federal law 
providing for the forfeiture of property other than 
as a sentence imposed upon conviction of a 
criminal offense; 

(2) the interest of the claimant was not forfeited; 

(3) the interest of the claimant was not remitted or 
mitigated (if the property was subject to 
forfeiture); and 

(4) the claimant was not convicted of a crime for 
which the interest of the claimant in the property 
was subject to forfeiture under a Federal criminal 
forfeiture law. 
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. . . . 

“(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, 
deceit, or interference with contract rights: Provided, 
That, with regard to acts or omissions of investigative 
or law enforcement officers of the United States 
Government, the provisions of this chapter and 
section 1346(b) of this title shall apply to any claim 
arising, on or after the date of the enactment of this 
proviso, out of assault, battery, false imprisonment, 
false arrest, abuse of process, or malicious 
prosecution. For the purpose of this subsection, 
‘investigative or law enforcement officer’ means any 
officer of the United States who is empowered by law 
to execute searches, to seize evidence, or to make 
arrests for violations of Federal law. 

STATEMENT OF THE CASE 
A. Statutory Background 

The Federal Tort Claims Act (FTCA) allows those 
injured by federal employees to sue the United States 
for damages. The statute achieves that end by 
waiving the sovereign immunity of the United States 
for claims alleging “injury or loss of property, or 
personal injury or death caused by the negligent or 
wrongful act or omission” of a federal employee 
“acting within the scope of his office or employment.” 
28 U.S.C. §1346(b)(1); see Millbrook v. United States, 
569 U.S. 50, 52 (2013).  
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The FTCA’s waiver is subject to 13 exceptions, set 
forth in § 2680. Two of those exceptions are at issue 
here. 

1. The intentional-tort exception and the law-
enforcement proviso. Section 2680(h) generally 
preserves the United States’ immunity for “[a]ny 
claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, 
deceit, or interference with contract rights.” 28 U.S.C. 
§ 2680(h). But that exception is itself subject to a “law 
enforcement proviso.” Millbrook, 569 U.S. at 55. “That 
proviso countermands the exception with respect to 
six intentional torts (including assault, battery, false 
imprisonment, and false arrest) by ‘investigative or 
law enforcement officers.’” Martin v. United States, 
605 U.S. 395, 401 (2025) (quoting 28 U.S.C. § 
2680(h)). An “investigative or law enforcement 
officer” is “any officer of the United States who is 
empowered by law to execute searches, to seize 
evidence, or to make arrests for violations of Federal 
law.” Millbrook, 569 U.S. at 53 (quoting 28 U.S.C. § 
2680(h)). The proviso modifies only the intentional-
tort exception of which it is a part. Martin, 605 U.S. 
at 403–07. 

Congress enacted the proviso in response to an 
incident that occurred in Collinsville, Illinois. In April 
1973, federal narcotics agents mistakenly raided two 
homes. They broke down doors, held the residents at 
gunpoint, and ransacked the houses before realizing 
they had the wrong address. See Jack Boger et al., The 
Federal Tort Claims Act Intentional Torts 
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Amendment: An Interpretative Analysis, 54 N.C. L. 
Rev. 497, 500-01 (1976).  

The Collinsville raids quickly drew national 
attention. See, e.g., Andrew H. Malcolm, Drug Raids 
Terrorize 2 Families—by Mistake, N.Y. Times (Apr. 
29, 1973). The ensuing furor became the “impetus” for 
Congress to enact the FTCA’s law-enforcement 
proviso the following year. S. Rep. No. 93-588, at 3 
(1973); Pub. L. No. 93-253, § 2, 88 Stat. 50 (1974); see 
also Eric Wang, Tortious Constructions: Holding 
Federal Law Enforcement Accountable by Applying 
the FTCA’s Law Enforcement Proviso Over the 
Discretionary Function Exception, 95 N.Y.U. L. Rev. 
1943, 1954 (2020); Paul David Stern, Tort Justice 
Reform, 52 U. Mich. J.L. Reform 649, 665 (2019).  

Operating as an exception to the exceptions to the 
FTCA’s waiver of immunity, the law-enforcement 
proviso thus authorizes suits against the United 
States for specified intentional torts by “extend[ing] 
the waiver of sovereign immunity” to encompass 
claims based on law-enforcement officers’ acts or 
omissions that were previously barred. Millbrook, 569 
U.S. at 52-53.    

2. The customs-duty exception. Section 2680(c) of 
the FTCA claws back the waiver of immunity for 
“[a]ny claim arising in respect of the assessment or 
collection of any tax or customs duty, or the detention 
of any goods, merchandise, or other property by any 
officer of customs or excise or any other law 
enforcement officer.”  

This Court has twice construed the relevant 
language of Section 2680(c). In Kosak v. United 
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States, 465 U.S. 848, 862 (1984), it held that the 
exception covers a claim for damage to property that 
occurred while customs officials held the property. 
And in Ali v. Federal Bureau of Prisons, this Court 
held that the phrase “any other law enforcement 
officer” reaches law enforcement officers generally, 
not only those performing customs or tax functions. 
552 U.S. 214, 228 (2008). Both Kosak and Ali 
concerned injury to the detained property itself.  
B. Factual Background1 

On May 1, 2021, Petitioner Boaz Allyn-Feuer was 
driving alone in his 1995 Subaru Outback on 
Highway 281 in Texas, en route to his home in 
Colorado. Pet. App. 13a. About 48 miles north of 
McAllen, Texas, Petitioner reached a mandatory U.S. 
Border Patrol checkpoint. Id. He stopped immediately 
and asked an agent if he was being detained. Id. The 
agent called for a K-9 unit “to run the vehicle” and 
told Petitioner he was being detained, while another 
agent walked the dog around his car. Id. 

Agents indicated that the K-9 had alerted, and 
they then directed Petitioner to another location and 
ordered him out of the car. Pet. App. 2a, 13a. 
Petitioner asked why he was being detained, and 
stated that he did not consent to a search; an agent 
replied that consent was not required. Pet. App. 14a. 
While the search was underway, a different agent 
pushed Petitioner 20 to 30 feet onto a bench. Id. 

 
1 Because this case was decided on a motion to dismiss, the 
factual summary herein is drawn from the opinions below 
and the first amended complaint. Pet. App. 13a. 
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Petitioner was not resisting or interfering with the 
search of his vehicle. Id.  

A group of agents searched the car, opening 
Petitioner’s belongings and leaving them in disarray. 
Id. During the search, a cleaning solution spilled onto 
and ruined some of Petitioner’s personal property. Id. 
Agents then ran the car through an x-ray machine. 
Id. Petitioner was released approximately 25 minutes 
later. Id. Because the search left his car 
uninhabitable, he could not sleep in it that night, as 
planned. Id. He instead stayed in a roadside motel 
that night, before continuing his drive home to 
Colorado.  Id.  
C. Proceedings Below 

Petitioner sued in the Southern District of Texas. 
He asserted a claim against the Border Patrol agents 
under Bivens v. Six Unknown Named Agents of 
Federal Bureau of Narcotics, 403 U.S. 388 (1971), 
based on the violation of his Fourth Amendment right 
to be free from unreasonable search and seizure. He 
also brought claims against the United States under 
the FTCA for false imprisonment, assault and 
battery, negligence, gross negligence, conversion, and 
property loss. Pet. App. 14a–15a.  

The district court held that the Bivens claim failed 
as a matter of law under Egbert v. Boule, 596 U.S. 482 
(2022). Pet. App. 12a. Turning to the FTCA claims, 
the district court acknowledged that the law-
enforcement proviso covers assault, battery, and false 
imprisonment by federal officers. Pet. App. 18a. But 
it held that the proviso yields whenever the alleged 
torts “arose from the inspection, seizure, or detention 
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of goods.” Id. (quoting Jeanmarie v. United States, 242 
F.3d 600, 604 (5th Cir. 2001)). Relying on circuit 
precedent, the district court reasoned that the 
customs-duty exception in Section 2680(c) immunizes 
all tortious conduct even “remotely related” to an 
officer’s customs duties. Id. (quoting Jeanmarie, 242 
F.3d at 604). See also Pet. App. 20a (citing Angulo v. 
Brown, 978 F.3d 942 (5th Cir. 2020)). Because the 
physical assault of Petitioner occurred “during—not 
after—the detention” of his vehicle, the district court 
concluded, the claims were barred. Pet. App. 22a 
(distinguishing Davila v. United States, 713 F.3d 248 
(5th Cir. 2013)). 

The Fifth Circuit affirmed. Pet. App. 1a–8a. Judge 
Oldham concurred only in the judgment. Pet. App. 1a 
n.*. Citing this Court’s decision in Martin, the court 
of appeals began by agreeing with Petitioner that his 
false-imprisonment, assault, and battery claims are 
not barred by Section 2680(h). Pet. App. 4a–5a. 
Border Patrol agents are “law enforcement officers,” 
so the proviso Congress added in 1974 plainly applies 
to those claims. Pet. App. 5a. 

The court of appeals nonetheless held that 
Petitioner’s intentional tort claims are barred by the 
customs-duty exception set forth in Section 2680(c), 
reasoning that they “arose out of the detention of 
goods.” Pet. App. 7a. The panel explained that “[i]n 
detaining and searching [Petitioner’s] car in 
secondary inspection, the Border Patrol Agents were 
‘detaining goods’ and executing their customs duties.” 
Id. The panel then concluded that Petitioner’s assault 
and false-imprisonment claims “arose out of the 
detention of goods,” and thus “the customs-duty 
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exception applies, and the United States’ sovereign 
immunity is not waived.” Id. 

The Fifth Circuit’s opinion candidly acknowledges 
“a final, troubling argument: the consequence of our 
conclusion is that Border Patrol agents may have 
‘carte blanche to commit any intentional tort while at 
any similar border checkpoint.’” Id. But the court 
concluded it was constrained by circuit precedent and 
the text of the statute.  Pet. App. 7a–8a.   

The court of appeals denied rehearing and 
rehearing en banc. Pet. App. 24a.  

REASONS FOR GRANTING THE PETITION 

The Fifth Circuit’s decision entrenches a conflict 
with the Ninth Circuit’s decision in Gasho v. United 
States, 39 F.3d 1420 (9th Cir. 1994), and cannot be 
reconciled with the text of the FTCA. In Gasho, the 
Ninth Circuit held that the customs exception in § 
2680(c) does not bar an intentional tort claim arising 
out of arrests by customs agents. The Fifth Circuit’s 
contrary interpretation is wrong as a matter of 
statutory interpretation, is in significant tension with 
this Court’s decisions in Kosak and Ali, and 
entrenches a circuit conflict that is unlikely to resolve 
absent this Court’s intervention. 

The decision has broad implications, as the panel 
acknowledged. Under the Fifth Circuit’s rationale, 
Border Patrol agents have “carte blanche to commit 
any intentional tort,” a result that the court of appeals 
recognized was “troubling.” Pet. App. 7a. But it is 
actually far worse than that: because Section 2680(c) 
applies to “any … law enforcement officer,” not just 
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Customs and Border Patrol officers, the Fifth 
Circuit’s interpretation would bar many of the 
intentional-tort claims that Congress specifically 
sought to preserve when it enacted the law-
enforcement proviso in response to the Collinsville 
wrong-house-raid incident.  

The question presented is purely legal, was 
decided on the pleadings, and is outcome-
determinative here. And there is no reason to await 
further percolation; the Ninth and Fifth Circuits 
together account for the vast majority of cases 
involving border patrol stops. Finally, because this 
Court’s decision in Egbert forecloses Bivens claims 
against Border Patrol agents, the Fifth Circuit’s 
decision has an outsized impact, leaving individuals 
assaulted at checkpoints with no remedy.   
I. THE FIFTH CIRCUIT’S DECISION 

ENTRENCHES A LONGSTANDING 
CIRCUIT CONFLICT. 

In Gasho v. United States, 39 F.3d 1420, 1426 (9th 
Cir. 1994), Customs agents seized an aircraft and 
then arrested its owners after a dispute over logbooks 
removed from the plane during the detention. As 
relevant here, the Ninth Circuit considered whether 
the plaintiff’s claims of false arrest, false 
imprisonment, and intentional infliction of emotional 
distress were viable under the FTCA. The court of 
appeals first noted that “[t]he FTCA allows liability 
for false arrest or false imprisonment when such torts 
are committed by federal law enforcement officers.” 
Id. at 1427 (citing 28 U.S.C. § 2680(h)).  
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The court of appeals then addressed the plaintiff’s 
claim for intentional infliction of emotional distress.   
As to this claim (and this claim only, it appears) the 
government argued that the customs exception 
applied, because the alleged infliction of emotional 
distress was based in part on the detention of the 
plaintiff’s property (the aircraft). The Ninth Circuit 
observed that the emotional-distress claim was based 
“on three acts by the United States: the seizure of the 
aircraft, the arrests, and the threat of continuing 
prosecution.” Id. at 1432-33. It explained that “[e]ach 
act must be discussed separately, as the FTCA 
exempts certain government activities from the 
FTCA’s waiver of sovereign immunity.”  Id. at 1433.  

Considering the “scope of activities exempted in § 
2680(c),” the court of appeals separated the claims 
into two categories. Claims relating to the seizure of 
the aircraft itself were barred, but claims based on the 
arrests were not, because the customs exception 
“applies only to the detention of goods and 
merchandise, not persons.” Id. at 1433–34. Indeed, 
the government apparently conceded that point. Id. at 
1434. The Gashos were therefore “entitled to assert a 
separate tort claim based on the emotional distress 
resulting from the arrests” in addition to their other 
viable tort claims for false arrest and false 
imprisonment. Id. 

Applying Gasho, district courts in the Ninth 
Circuit have recognized that claims of personal injury 
at the hands of Border Patrol officers—as distinct 
from claims concerning the search or seizure of 
property—are not barred by Section 2680(c). See, e.g., 
Castellanos v. United States, 438 F.Supp.3d 1120, 
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1139 (S.D. Cal. 2020) (“the alleged assault … occurred 
while Border Patrol officers were in the process of 
detaining him, a person, and had nothing to do with 
the inspection of” his vehicle).  

The Fifth Circuit, by contrast, asks a very different 
question: whether the tort occurred during an 
interaction that also happened to coincide with the 
detention or search of personal property. If the 
answer is yes, then the claims are barred by § 2680(c), 
even if the claims have nothing to do with the 
property in question. See Jeanmarie v. United States, 
242 F.3d 600, 605 (5th Cir. 2001); Davila v. United 
States, 713 F.3d 248, 256–57 (5th Cir. 2013); Angulo 
v. Brown, 978 F.3d 942, 953 (5th Cir. 2020). 

In Jeanmarie, the Fifth Circuit considered 
whether the customs-duty exception barred claims of 
assault and false arrest that were based on the 
conduct of customs officers who had restrained the 
plaintiff during an inspection of his vehicle. Rather 
than examining whether the claims actually arose “in 
respect to” the detained property, the Fifth Circuit 
held that § 2680(c) broadly immunizes the United 
States from liability for all intentional torts 
“committed incident to the performance of a[] 
[Customs] agent’s duties.” 242 F.3d at 605 (emphasis 
added).  

Although the Jeanmarie panel characterized its 
decision as consistent with Gasho, it plainly parted 
ways with the Ninth Circuit in a significant respect. 
Unlike the Ninth Circuit, the Fifth Circuit’s sweeping 
interpretation does not attempt to disaggregate 
claims based on the treatment of property from claims 
based on tortious conduct to persons. Rather, it 
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interprets Section 2680(c) as immunizing the United 
States from any and all claims arising while a 
customs or Border Patrol agent is performing his or 
her duties. Jeanmarie, 242 F.3d at 605. 

The Fifth Circuit reaffirmed its sweeping 
interpretation of Section 2680(c) in Angulo v. Brown, 
978 F.3d 942, 953 (5th Cir. 2020). The plaintiff in 
Angulo sued the United States for injuries he suffered 
during an incident at the International Port of Entry 
Gateway Bridge in Brownsville, Texas. Angulo 
alleged that he was pulled from his vehicle, pushed to 
the ground, and put in handcuffs. Finding Jeanmarie 
controlling, the panel held that Angulo’s assault and 
false imprisonment claims against the United States 
were barred by the customs-duty exception because 
the torts to Angulo’s person occurred while an 
inspection of his vehicle was underway. 978 F.3d at 
953; see also Davila v. United States, 713 F.3d 248, 
256–57 (5th Cir. 2013) (reaffirming Jeanmarie but 
distinguishing it, holding that a false imprisonment 
claim that arose long after the search of property was 
completed was not barred by Section 2680(c)).  

Applying Jeanmarie and Angulo in this case, the 
panel seemed “troubl[ed]” by the fact that the law of 
the circuit might give Border Patrol officers “‘carte 
blanche’” to commit intentional torts without any 
accountability. Pet. App. 7a (citation omitted). It 
nonetheless applied its circuit precedent, denied 
rehearing, and thus entrenched its longstanding 
conflict with the Ninth Circuit. Pet. App. 7a–8a, 24a.   

The difference between the two circuits’ 
approaches is outcome-determinative here. Indeed, 
the arrests in Gasho were far more closely tied to the 
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detention of property than Petitioner’s claims here, 
which are based on an unprovoked assault and 
physical restraint that occurred after Petitioner had 
exited his vehicle and had complied with all Border 
Patrol orders. Put simply, had this incident occurred 
in California or Arizona, instead of Texas, Petitioner’s 
claims would be viable.  

The circuit conflict is both clear and very 
significant. The Ninth and Fifth Circuits together 
account for the vast majority of cases involving border 
patrol stops. As of 2020, the United States deployed 
nearly seventeen thousand Border Patrol agents at 
the Southwest border with Mexico—approximately 
85% of the nationwide total. Eight of the nine 
Southwest sectors sit entirely within Texas, Arizona, 
or California. The remaining sector (El Paso) covers 
parts of Texas and New Mexico. See Border Patrol 
Nationwide Staffing by Fiscal Year, U.S. BORDER 
PATROL 3 (2021). Further percolation is thus 
unwarranted. The issue is ripe for this Court’s review.  
II. THE FIFTH CIRCUIT’S INTER-

PRETATION OF THE CUSTOMS 
EXCEPTION IS NOT SUPPORTED BY 
THE TEXT OF THE STATUTE OR THIS 
COURT’S PRECEDENTS. 

Section 2680(c) restores the United States’ 
immunity for claims “arising in respect of the 
assessment or collection of any tax or customs duty, 
or the detention of any goods, merchandise, or other 
property.” 28 U.S.C. § 2680(c). The exception is 
explicitly addressed to potential claims arising from 
the detention of property. It says nothing about 
claims concerning injury or detention of persons. The 
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plain text, structure, and purpose of the provisions 
confirm that Section 2680(c) should not be construed 
to silently withdraw the remedy Congress provided in 
the law-enforcement proviso simply because property 
was detained by law enforcement during the same 
general encounter.   

A. The Text, Structure, and Purpose of 
the Statute Confirm that Section 
2680(c) Is Limited to Property Claims.   

The ordinary meaning of “in respect of” is “with 
reference to,” “with respect to,” or “concerning.” See, 
e.g., WEBSTER’S NEW INTERNATIONAL DICTIONARY (2d 
ed. 1934). The phrase links a claim to its subject. A 
claim “in respect of” the detention of property is a 
claim about that detention: that property was 
wrongfully held, damaged, lost, or devalued while 
held. 

Petitioner’s claims do not “aris[e] in respect of” the 
detention of property in the ordinary sense of phrase. 
His assault claim arises out of a physical assault to 
his person that occurred after he had already exited 
his vehicle. Pet. App. 4a. His false-imprisonment 
claim arises out of the restraint of his person 
thereafter. Neither injury flows from what happened 
to his car or its contents. Put differently, neither claim 
depends on any fact concerning the treatment or 
condition of his personal property.  

The only link between Petitioner’s claims and the 
detention of his property is that the assault and false 
imprisonment occurred “during—not after—the 
detention” of his vehicle. Pet. App. 22a. But 
simultaneity is not causation. A claim concerning an 
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assault does not become a claim that arises “in respect 
of … the detention of … property,” 28 U.S.C. § 2680(c), 
simply because the assault happened at the same 
time the victim’s property was being detained.  

Consider Section 2680(h)’s law-enforcement 
proviso itself, which specifically waives sovereign 
immunity for “any claim arising … out of assault, 
battery, false imprisonment, false arrest, abuse of 
process, or malicious prosecution.” One would not 
interpret that language to save a property-damage 
claim just because the damage happened to occur 
nearby at the same time as the assault.  

The statute must be read so that “effect is given to 
all its provisions.” Corley v. United States, 556 U.S. 
303, 314 (2009). The most natural reading of Section 
2680(c) gives both provisions significant work to do: 
Section 2680(c) bars claims about detained property, 
while the law-enforcement proviso in Section 2680(h) 
explicitly permits claims for assault, battery, and 
false imprisonment. The Fifth Circuit’s reading, by 
contrast, voids the proviso whenever officers also 
touch property (which is nearly always).  

Indeed, the Fifth Circuit’s rule would render the 
law-enforcement proviso meaningless in the very 
circumstances that prompted Congress to enact it. 
The torts against the Collinsville residents—the 
explicit impetus for the law enforcement proviso— 
occurred while the search and seizure of the residents’ 
property was underway. Under this Court’s decision 
in Ali, Section 2680(c) is not limited to customs or 
Border Patrol officers—it applies to “law enforcement 
officers of whatever kind.” 552 U.S. at 220. And under 
the Fifth Circuit’s interpretation of Section 2680(c), 
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any claim of assault or other intentional tort that 
occurs during a “wrong house” raid would be barred, 
by virtue of the fact that it occurred during the search 
and detention of property. The Fifth Circuit’s reading 
of Section 2680(c) would thus defeat the law 
enforcement proviso in its paradigm case. 

To be sure, a statute’s plain language sometimes 
reaches beyond the immediate problem that 
prompted its enactment. See Oncale v. Sundowner 
Offshore Services, Inc., 523 U.S. 75, 79 (1998).  But 
the fact that a judicial decision renders a statutory 
provision impotent in the exact scenario that it was 
enacted to address is ordinarily a red flag that 
something is amiss. That is the case here.  

Finally, the Fifth Circuit’s approach would lead to 
some truly bizarre outcomes. When Congress 
amended Section 2680(c) in 2000, it narrowed the 
exception, thus extending the waiver of immunity to 
a subset of property claims: “any claim based on 
injury or loss of goods, merchandise, or other 
property” seized for forfeiture. 28 U.S.C. § 2680(c)(1)–
(4). So, for example, a person whose car is wrongfully 
seized for forfeiture can sue the United States over a 
dented fender, but (in the Fifth Circuit) cannot bring 
a claim of assault if he was brutally beaten during the 
seizure. Congress could not have intended the 
provision to operate in such a manner. See Ali, 552 
U.S. at 222 (statutory scheme must be construed in a 
manner that is “coherent and consistent”). 

The most sensible reading of subsection (c) is that 
it pertains to claims that turn on what happened to 
the property in question. That interpretation is 
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consistent with this Court’s precedents, and with the 
government’s position in those cases. 

B. The Ninth Circuit’s Interpretation Is 
Consistent with this Court’s 
Precedents.  

This Court has twice construed the relevant 
language of § 2680(c); both decisions support the 
Ninth Circuit’s claim-specific approach, limiting 
Section 2680(c) to claims concerning the detained 
property. 

In Kosak v. United States, 465 U.S. 848, 851 
(1984), the Court considered whether § 2680(c) 
precludes recovery against the United States for 
injury to private property sustained during a 
temporary detention of the property by the Customs 
Service. Answering that question in the affirmative, 
the Court reasoned that “the fairest interpretation of 
the crucial portion of the provision is the one that first 
springs to mind: ‘any claim arising in respect of’ the 
detention of goods means any claim ‘arising out of’ the 
detention of goods, and includes a claim resulting 
from negligent handling or storage of detained 
property.” Id. at 854.  

Looking to the legislative history in support of its 
analysis, the Kosak Court noted that the House 
Judiciary Committee had described the FTCA’s 
exceptions as covering “claims arising out of the loss 
or miscarriage of postal matter; the assessment of 
collection of taxes or assessments; the detention of 
goods by customs officers; admiralty and maritime 
torts; deliberate torts such as assault and battery; 
and others.” 465 U.S. at 1525 (quoting H.R. Rep. No. 
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1287, 79th Cong., 1st Sess., 6 (1945)). Notably, the 
two categories of claims were listed as distinct 
categories—those “arising out of” the “detention of 
goods” (now covered by 2680(c)), on the one hand, and 
those “deliberate torts such assault and battery” (the 
subject of what is now subsection (h) and its law 
enforcement proviso).   

And in Ali v. Federal Bureau of Prisons, 552 U.S. 
214, 216 (2008), this Court construed the meaning of 
the phrase “any other law enforcement officer” in 
Section 2680(c). The Court held that “Section 2680(c) 
forecloses lawsuits against the United States for the 
unlawful detention of property by ‘any,’ not just ‘some,’ 
law enforcement officers.” 552 U.S. at 228 (emphasis 
added). As in Kosak, the Ali Court had no occasion to 
address the precise question presented here; but its 
description of Section 2680(c) as an exception about 
claims concerning property is consistent with the text, 
structure and purpose of the Act, and is consistent 
with the Ninth Circuit’s interpretation in Gasho. 

This Court’s recent decision in Martin, cited in the 
decision below, does not lend support to the Fifth 
Circuit’s sweeping interpretation of Section 2680(c). 
In Martin, this Court held that the law-enforcement 
proviso modifies only subsection (h) and does not 
modify the other exceptions in Section 2680. 605 U.S. 
at 403–07. Martin simply stands for the proposition 
that each exception must be applied according to its 
own terms. Id. at 401, 414. Martin says nothing about 
the interplay between subsections (c) and (h). 

The Fifth Circuit’s interpretation of Section 
2680(c) finds no support in the text and nullifies 
subsection (h) entirely whenever the encounter with 
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law enforcement also includes the detention of 
property—regardless of whether the claims have 
anything to do with that property.  This Court should 
grant certiorari and hold that Section 2680(c) is 
limited to claims concerning the detained property.   

III. THIS CASE IS AN IDEAL VEHICLE 
THROUGH WHICH TO RESOLVE AN 
IMPORTANT, RECURRING QUESTION 
ON WHICH THE COURTS ARE DIVIDED.  

This case was decided on a motion to dismiss, and 
the government invoked only the customs-duty 
exception in its motion to dismiss Petitioner’s FTCA 
claims. Pet. App. 11a–12a. The court of appeals held 
that Petitioner’s assault, battery, and false-
imprisonment claims fall within the law-enforcement 
proviso of Section 2680(h). Pet. App. 4a–5a. If Section 
2680(c) does not separately bar those claims, 
therefore, they would proceed (as they would in the 
Ninth Circuit).  

The question presented is important and 
frequently recurring. Border Patrol operates fixed 
checkpoints on highways well inside the country—not 
just at the border. Motorists are routinely stopped 
and referred to secondary inspection, even absent 
individualized suspicion. See United States v. 
Martinez-Fuerte, 428 U.S. 543, 562–64 (1976); see also 
8 C.F.R. § 287.1(a)(2) (defining “reasonable distance” 
from the border as up to 100 air miles). The 
checkpoint at issue here sits about 48 miles inside 
Texas. Many of these checkpoints are in the Fifth 
Circuit, and travelers there, citizens and noncitizens 
alike, now have no remedy for physical abuse that 
occurs while their vehicles are seized or searched. The 
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same exact claims would be viable in the Ninth 
Circuit.   

The fact that the decision below was not 
designated for publication should not deter this Court 
from granting review. The panel was bound by 
published circuit precedent on the question 
presented, and the en banc court declined to revisit 
the issue. Pet. App. 6a–7a, 24a. The conflict is thus 
clear and entrenched. This Court granted certiorari in 
Ali in similar circumstances; the Eleventh Circuit had 
decided the case in unpublished per curiam opinion. 
Ali v. Fed. Bureau of Prisons, 204 F. App’x 778, 779–
80 (11th Cir. 2006) (per curiam). And, as noted above, 
the conflict between the Ninth and Fifth Circuits is 
significant and unlikely to deepen, because those 
circuits together account for the vast majority of cases 
involving border patrol stops. See supra, Pt. I.   

Finally, because this Court’s decision in Egbert v. 
Boule forecloses Bivens claims against Border Patrol 
agents, see 596 U.S. at 496, the Fifth Circuit’s decision 
has an outsized impact on victims of violence at 
border patrol checkpoints, leaving many with no 
remedy at all. 
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CONCLUSION 
The petition for writ of certiorari should be 

granted. 
 Respectfully submitted, 
 Lori Alvino McGill 
  Counsel of Record 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

[Filed: May 8, 2026] 

———— 
No. 25-40204 

———— 
BOAZ ALLYN-FEUER, 

Plaintiff—Appellant, 

versus 

JOHN DOE, U.S. BORDER PATROL AGENTS 1-20;  
UNITED STATES OF AMERICA, 

Defendants—Appellees. 

———— 
Appeal from the United States District Court  

for the Southern District of Texas  
USDC No. 2:23-CV-117 

———— 
Before STEWART, GRAVES, and OLDHAM,* Circuit 
Judges.  

PER CURIAM:** 

Plaintiff-Appellant Boaz Allyn-Feuer was stopped 
at a Border Patrol checkpoint, where agents searched 
his car and pushed him. He sued under Bivens and 
the Federal Tort Claims Act (FTCA). The district 

 
* OLDHAM, Circuit Judge, concurring only in the judgment. 
** This opinion is not designated for publication. See 5TH CIR. 

R. 47.5. 



2a 
court dismissed his suit, finding that he failed to 
state a Bivens claim and an FTCA exception barred 
the remaining claims. We AFFIRM. 

I.  FACTS AND PROCEDURAL HISTORY 

Allyn-Feuer was driving to Colorado when he was 
stopped at a mandatory Border Patrol checkpoint 
north of McAllen, Texas. A K9 dog and his agent 
handler approached his car. Because the K9 alerted, 
Allyn-Feuer was instructed to drive to secondary 
inspection and told he was being detained. 

Agents ordered Allyn-Feuer out of his car, and one 
of the agents pushed him 20 to 30 feet and onto a 
bench. Allyn-Feuer claims that “[d]espite the lack of 
consent and lack of probable cause, at least 10 agents 
searched his car.” The search left his car in disarray 
and caused damage to at least one piece of his 
property. He was not provided with documentation 
for the search and had no information about which 
agents searched his car. 

Allyn-Feuer sued, alleging a Bivens claim against 
the Border Patrol Agents for an illegal search and 
seizure under the Fourth Amendment, and FTCA 
claims for false imprisonment, assault and battery, 
negligence, gross negligence, conversion, and 
property loss. 

Defendant-Appellee the United States moved to 
dismiss for lack of subject matter jurisdiction. The 
district court determined that the Bivens claim 
“fail[ed] as a matter of law” because the court could 
not authorize a damages action against Border Patrol 
agents. And an FTCA exception barred the other 
claims. The district court first dismissed the case 
with prejudice, then corrected the judgment to 
dismiss without prejudice. 
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Allyn-Feuer appeals. 

II.  STANDARD OF REVIEW 

This court reviews “dismissals under Federal Rule of 
Civil Procedure 12(b)(1) based on exceptions to the 
FTCA de novo.” Angulo v. Brown, 978 F.3d 942, 948 
(5th Cir. 2020). We also review de novo a dismissal 
for failure to state a claim. Butler v. S. Porter, 999 
F.3d 287, 292 (5th Cir. 2021). 

III.  DISCUSSION 

A.  The FTCA 

“The FTCA was designed primarily to remove the 
sovereign immunity of the United States from suits 
in tort.” Millbrook v. United States, 569 U.S. 50, 52 
(2013) (citation modified). Under it, federal district 
courts have exclusive jurisdiction over claims against 
the United States for “‘injury or loss of property, or 
personal injury or death caused by the negligent or 
wrongful act or omission’ of a federal employee 
‘acting within the scope of his office or employment.’” 
Id. (quoting 28 U.S.C. § 1346(b)(1)). 

The FTCA has several exceptions to the sovereign 
immunity waiver. 28 U.S.C. § 2680. The two relevant 
to this appeal are the “intentional-tort” and “customs-
duty” exceptions, which we explain below. Id. § 2680(c), 
(h). 

Allyn-Feuer’s challenge to the FTCA claims 
dismissal is twofold: (1) intentional torts committed 
by law enforcement officers are cognizable despite 
any other exceptions, and (2) because the Border 
Patrol Agents were performing an immigration and 
not a customs inspection, the claims cannot be barred 
by the customs-duty exception. 
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First, we decide that Allyn-Feuer’s false imprison-

ment, assault, and battery claims survive an encoun-
ter with the FTCA’s intentional-tort exception. Then, 
we analyze whether the customs-duty exception bars 
the claims. We conclude that it does. 

1.  The Intentional-Tort Exception and the Law-
Enforcement Proviso 

The FTCA’s intentional-tort exception reinstates 
immunity for “[a]ny claim arising out of assault, 
battery, false imprisonment, false arrest, malicious 
prosecution, abuse of process, libel, slander, mis-
representation, deceit, or interference with contract 
rights[.]” 28 U.S.C. § 2680(h). 

The intentional-tort exception contains its own 
immunity waiver, known as the “law-enforcement 
proviso.” Millbrook, 569 U.S. at 52. The proviso  
states that for “acts or omissions of investigative or 
law enforcement officers of the United States 
Government, the provisions of this chapter and 
section 1346(b) of this title shall apply to any claim 
arising . . . out of assault, battery, false imprison-
ment, false arrest, abuse of process, or malicious 
prosecution.” 28 U.S.C. § 2680(h). An “investigative 
or law enforcement officer[]” is “any officer of the 
United States who is empowered by law to execute 
searches, to seize evidence, or to make arrests for 
violations of Federal law.” Id. 

Allyn-Feuer posits that because he alleged false 
imprisonment, assault, and battery by law enforce-
ment officers, the intentional-tort exception’s law-
enforcement proviso applies, and his claims are not 
barred. 

The law-enforcement proviso only applies to claims 
that fall within the intentional-tort exception. Martin 
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v. United States, 605 U.S. 395, 405–07 (2025). Due to 
the proviso’s placement within the intentional-tort 
exception’s subsection, and because it addresses  
the same “subject matter”—intentional torts—the 
proviso modifies only that exception. Id. at 403–07. 
So the law-enforcement proviso applies to the 
intentional-tort exception and cannot serve to 
override the other exceptions in § 2680. 

The Supreme Court explained how courts must 
assess and reconcile two FTCA exceptions. Id. at 401. 
First, courts assess the intentional-tort exception, so 
that “if a plaintiff alleges that a federal law 
enforcement officer committed one or more of [the] 
six torts [in the law-enforcement proviso], the proviso 
will ensure those claims survive an encounter with 
the intentional-tort exception.” Id. Second, courts 
consider whether another exception precludes any of 
the plaintiffs’ claims. Id. at 401, 414. Even 
intentional-tort claims can be barred by a different 
exception. Id. at 414. 

In following Martin’s instructions, we look first to 
the intentional-torts exception. The law-enforcement 
proviso applies because Allyn-Feuer alleges false 
imprisonment, assault, and battery, and the Border 
Patrol Agents are law enforcement officers. Allyn-
Feuer’s claims survive the intentional-tort exception, 
but we must determine whether they are barred by 
another exception. 

2.  The Customs-Duty Exception 

The FTCA also has a customs-duty exception. 28 
U.S.C. § 2680(c). “Any claim arising in respect of the 
assessment or collection of any tax or customs duty, 
or the detention of any goods, merchandise, or other 
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property by any officer of customs or excise or any 
other law enforcement officer” is barred. Id. 

Our caselaw provides some guidance about the 
scope of this exception. In Jeanmarie, the plaintiff 
reentered the United States via a land port of entry 
and was stopped for inspection. Jeanmarie v. United 
States, 242 F.3d 600, 601 (5th Cir. 2001). Twice 
denied the use of a restroom, the plaintiff walked 
away, and U.S. Customs agents forcibly restrained 
and shoved him against a counter. Id. The plaintiff 
sued for assault, battery, and false arrest and 
imprisonment. Id. at 602. The United States argued 
that the discretionary-function and customs-duty 
exceptions entitled it to immunity. Id. 

The plaintiff countered that the law-enforcement 
proviso is an exception to the customs-duty exception. 
Id. at 603. We held that intentional tort “claims are 
barred by the customs-duty exception if the alleged 
torts arose from the inspection, seizure, or detention 
of goods by a Customs agent because such claims 
involve conduct covered by [the statute].” Id. at 604. 

Allyn-Feuer maintains that the customs-duty 
exception should not apply because the Agents were 
not “seeking to assess or collect any customs duty, 
but were performing a law enforcement task.” And 
the use of force was not related to the “detention of 
goods and merchandise.” 

However, his argument has no support in our 
caselaw. In Davila v. United States, the plaintiff was 
stopped at a U.S. Border Patrol checkpoint in Texas, 
and his vehicle was referred for further inspection. 
713 F.3d 248, 253 (5th Cir. 2013). Border Patrol 
agents did not find contraband, but detained the 
plaintiff for two hours to call a K9 unit. Id. The 
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plaintiff’s son escaped in the vehicle, and a chase 
ensued. Id. During the pursuit, the plaintiff was 
detained at a checkpoint cell and questioned about 
his son. Id. The plaintiff claimed the government was 
liable under the FTCA for false imprisonment. Id. at 
254. 

Because the false imprisonment “occurred well 
after the search of [the plaintiff’s] car by Border 
Patrol agents,” we held that the customs-duty 
exception did not apply. Id. at 257. The tort did not 
occur during the “detention of any goods, 
merchandise, or other property by any officer of 
customs.” Id. (citing 28 U.S. § 2680(c)). Yet, we noted 
that “even intentional torts committed by law 
enforcement officers are exempt from FTCA suits 
when such torts were committed during 
circumstances that would warrant a detention-of-
goods exception.” Id. at 256. 

So even intentional tort claims are subject to the 
customs-duty exception. In detaining and searching 
Allyn-Feuer’s car in secondary inspection, the Border 
Patrol Agents were “detaining goods” and executing 
their customs duties. Since Allyn-Feuer’s claims 
arose out of the detention of goods, the customs-duty 
exception applies, and the United States’ sovereign 
immunity is not waived. The court therefore does not 
have subject matter jurisdiction over his FTCA 
claims. 

Allyn-Feuer makes a final, troubling argument: the 
consequence of our conclusion is that Border Patrol 
agents may have “carte blanche to commit any 
intentional tort while at any similar border 
checkpoint.” But the fact remains “that the [FTCA] 
waives the immunity of the United States and that 
we should not take it upon ourselves to extend the 
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waiver beyond that which Congress intended.” Smith 
v. United States, 507 U.S. 197, 203 (1993) (citation 
modified). In barring Allyn-Feuer’s claims, we apply 
the customs-duty exception as intended by the 
statute. 

B.  Bivens 

Allyn-Feuer also argues that the district court 
should not have sua sponte dismissed his Bivens 
claim against the John Doe Border Patrol agents 
without notice and an opportunity to respond. 

While the FTCA claims presented a jurisdictional 
issue, the district court sua sponte dismissed the 
Bivens claim for failure to state a claim. See  
Zuspann v. Brown, 60 F.3d 1156, 1160 (5th Cir. 1995) 
(dismissing Bivens action for failure to state a claim, 
where district court had found it lacked jurisdiction 
to hear the Bivens claim). 

Generally, “a district court may dismiss a com-
plaint on its own for failure to state a claim,” but it 
may do so only “as long as the procedure employed is 
fair.” Carroll v. Fort James Corp., 470 F.3d 1171, 
1177 (5th Cir. 2006) (citation modified). “Fairness in 
this context requires both notice of the court’s 
intention and an opportunity to respond.” Id. (citation 
modified). 

However, “a sua sponte dismissal could be ap-
propriate if the order is without prejudice.” Biron P. 
Upton, 737 F. App’x 713, 716 (5th Cir. 2018) (per 
curiam). The district court dismissed without 
prejudice and did not err. 

IV.  CONCLUSION 

For the foregoing reasons, we AFFIRM the district 
court’s judgment. 
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APPENDIX B 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

[Filed: May 8, 2026] 

———— 
No. 25-40204 

———— 
BOAZ ALLYN-FEUER, 

Plaintiff—Appellant, 

versus 

JOHN DOE, U.S. BORDER PATROL AGENTS 1-20;  
UNITED STATES OF AMERICA, 

Defendants—Appellees. 

———— 
Appeal from the United States District Court  

for the Southern District of Texas  
USDC No. 2:23-CV-117 

———— 
JUDGMENT 

Before STEWART, GRAVES, and OLDHAM,* Circuit Judges. 

This cause was considered on the record on appeal 
and the briefs on file. 

IT IS ORDERED and ADJUDGED that the 
judgment of the District Court is AFFIRMED. 

 
* OLDHAM, Circuit Judge, concurring only in the judgment. 
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IT IS FURTHER ORDERED that Appellant pay to 

Appellees the costs on appeal to be taxed by the Clerk 
of this Court. 

The judgment or mandate of this court shall issue 7 
days after the time to file a petition for rehearing 
expires, or 7 days after entry of an order denying a 
timely petition for panel rehearing, petition for 
rehearing en banc, or motion for stay of mandate, 
whichever is later. See FED. R. APP. P. 41(B). The 
court may shorten or extend the time by order. See 
5TH CIR. R. 41 I.O.P. 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS  

CORPUS CHRISTI DIVISION 

[Entered: March 11, 2025] 

———— 
CIVIL ACTION NO. 2:23-CV-00117 

———— 
BOAZ ALLYN-FEUER,  

Plaintiff, 

V. 

JOHN DOE U.S. BORDER PATROL AGENTS 1-20, et al., 

Defendants. 

———— 
ORDER GRANTING MOTION TO DISMISS 

Before the Court is Defendant1 United States of 
America’s motion to dismiss pursuant to Federal 
Rule of Civil Procedure 12(b)(1) for lack of subject 
matter jurisdiction. 2 (D.E. 14, p. 2). Plaintiff sued 
Defendant under the Federal Tort Claims Act 
(“FTCA”), 28 U.S.C. § 1346(b), alleging Border Patrol 
agents committed intentional torts while Plaintiff 

 
1  While Plaintiff names multiple defendants in his first 

amended complaint, (D.E. 10, p. 1), the United States is the only 
identified defendant in this matter. Accordingly, the Court uses 
“Defendant” to refer to the United States in this Order. 

2 Defendant’s initial motion to dismiss stated the motion was 
for “failure to exhaust administrative remedies.” (D.E. 14, p. 1). 
Defendant’s reply to Plaintiff’s response corrected this error. 
(D.E. 21, p. 1). 
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was detained at a border checkpoint. (D.E. 10, p. 8). 
Defendant argues that the Court lacks personal 
jurisdiction due to Plaintiff’s failure to perfect 
service, (D.E. 14, p. 3-4), and alternatively that the 
Court lacks subject matter jurisdiction because 
Plaintiff’s claims are precluded by the FTCA’s 
customs-duty exception found in 28 U.S.C. § 2680(c), 
id at 4-9. Plaintiff is opposed and argues the law 
enforcement proviso in 28 U.S.C. § 2680(h) governs 
and waives Defendant’s sovereign immunity. See 
(D.E. 19, p. 3-5). 

Plaintiff also sued unnamed John Doe U.S. Border 
Patrol Agents 1-20 under the Fourth Amendment for 
illegal search and seizure, invoking Bivens v. Six 
Unknown Named Agents of Fed. Bureau of Narcotics, 
403 U.S. 388 (1971). (D.E. 10, p. 7). However, 
“Congress is better positioned to create remedies in 
the border-security context[.]” Egbert v. Boule, 596 
U.S. 482, 494 (2022). Indeed, when deciding whether 
to allow a Bivens action, the “court faces only one 
question: whether there is any rational reason (even 
one) to think that Congress is better suited to ‘weigh 
the costs and benefits of allowing a damages action to 
proceed.’ Id. at 496 (citing Ziglar v. Abbasi, 582 U.S. 
120, 136 (2017)). In Egbert, the Supreme Court 
explained that it was not “competent to authorize a 
damages action . . . against Border Patrol agents 
generally.” Id. And Plaintiff gives no reason as to why 
that answer has changed in the three years since 
Egbert was decided. 

Thus, Plaintiffs Bivens claim fails as a matter of 
law, as this Court is not “competent to authorize a 
damages action” under Bivens “against Border Patrol 
agents generally.” Id. Plaintiff also fails to identify 
any relevant Bivens defendants, thus effectively 
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conceding that he has no colorable Bivens claim. See 
(D.E. 19, p. 1-2) (explaining failure to identify 
defendants). 

Turning to the FTCA claim, the Court finds that 
while Defendant’s failure to perfect service argument 
is moot, the customs-duty exception bars Plaintiff’s 
FTCA claim as a matter of law. As such, the Court 
GRANTS the United States’ motion to dismiss. (D.E. 
14). 

I.  Background 

The Court takes the below factual summary from 
Plaintiff’s first amended complaint, (D.E. 10), as is 
appropriate when considering a motion to dismiss. 
See Armadillo Hotel Grp., LLC v. Harris, 84 F.4th 
623, 626 (5th Cir. 2023). This action arises from a 
search on May 1, 2021, at a U.S. Border Patrol 
checkpoint on “HWY 281 about 48 miles north of 
McAllen, Texas.” (D.E. 10, p. 1, 3). While driving 
alone in his 1995 Subaru Outback, Plaintiff saw a 
sign indicating a mandatory U.S. Border Patrol 
checkpoint. Id. Plaintiff stopped his car at the 
designated location and repeatedly questioned a 
nearby agent as to why he was being stopped. Id. at 
3-4. During this questioning, the agent requested a 
canine unit and told Plaintiff that the canine was 
called “to run the vehicle.” Id. at 4. The agent advised 
Plaintiff that he was being detained while another 
agent walked the canine around Plaintiff’s car. Id. 
After the canine search, Plaintiff was instructed to 
drive to a secondary location and then ordered by 
agents to get out of his car. Id. 

As Plaintiff got out of his car, he asked why he was 
being detained. Id. He was told that his detention 
was due to an alert by the canine smelling his car. Id. 
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at 5. When an agent requested Plaintiff’s 
identification, Plaintiff refused but was told such was 
a “legal requirement.” Id. Feeling “forced” by the 
agent, Plaintiff directed the agent to his car after 
indicating that his identification was located therein. 
Id. Before the search, Plaintiff told the agents that he 
did not consent to a search of his car. Id. However, an 
agent replied that no consent was required. Id. While 
the search was ongoing, another agent pushed 
Plaintiff, who was not resisting, “20 or 30 feet” 
toward and “onto” a bench. Id. More than ten agents 
conducted a detailed and comprehensive search of the 
car. Id. During the search, a first-aid kit valued at 
approximately ten dollars was ruined when it was 
stained “with an orange cleaning solution.” Id. at 6. 
The search resulted in Plaintiff’s “containers” being 
opened and his belongings left “in disarray.” Id. The 
agents then drove the car to a large x-ray machine, 
and informed Plaintiff that his car was being x-rayed 
due to the canine alert. Id. Plaintiff requested 
documentation of the search but was told by both the 
agents who conducted the search, and a supervisor 
contacted after the incident, that no record was 
available. Id. at 6-7. Twenty-five minutes after he 
was first detained, Plaintiff was allowed to leave in 
his car. Id. at 7. Because his car was in “disarray” due 
to the search, Plaintiff could not sleep in his car as 
normal and had to stay in a hotel for approximately 
sixty dollars. Id. Plaintiff asserts that during and 
after the incident, he experienced “embarrassment, 
anxiety, fear, nightmares” and “other mental 
anguish,” which he believes will persist in the future. 
Id. 

As a result, Plaintiff sued twenty unnamed U.S. 
Border Patrol Agents under the Fourth Amendment 
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and Bivens. Id. at 7.3 Plaintiff also filed suit against 
the United States under the FTCA, 28 U.S.C. § 1346(b), 
alleging the “torts of false imprisonment, assault and 
battery, negligence, gross negligence, conversion, and 
property loss.” (D.E. 10, p. 8). Because the Court has 
already determined that Plaintiff has no Bivens 
claim, the Court only addresses the FTCA claim. 

II.  Legal Standard 

A.  Lack of Subject Matter Jurisdiction 

Defendant’s motion to dismiss challenges the 
Court’s subject matter jurisdiction over Plaintiffs 
FTCA claim. (D.E. 14, p. 2). A federal court lacks 
subject matter jurisdiction when the court does not 
have “the statutory or constitutional power to 
adjudicate the case.” Home Builders Ass ‘n v. City of 
Madison, 143 F.3d 1006, 1010 (5th Cir. 1998) 
(internal quotation marks omitted) (quoting Nowak v. 
Ironworkers Local 6 Pension Fund, 81 F.3d 1182, 
1187 (2d Cir. 1996)). An objection to subject matter 
jurisdiction may be raised via a motion to dismiss 
under Federal Rule of Civil Procedure 12(b)(1). FED 
R. CIV. P. 12(b)(1). When raised, the burden of  
proof is with the party asserting subject matter 
jurisdiction. Ballew v. Cont ‘l Airlines, Inc., 668 F.3d 
777, 781 (5th Cir. 2012) (citing Ramming v. United 
States, 281 F.3d 158, 161 (5th Cir. 2001) (per 
curiam)). To determine whether jurisdiction exists, 
this Court considers the proffered evidence, see 
Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Cir. 
1981) (citing Mortensen v. First Fed. Say. & Loan 

 
3 However, explained above, Plaintiff’s response to the instant 

motion to dismiss does not help Plaintiff, as it contravenes 
Supreme Court precedent and points to no colorable Bivens 
defendants. See (D.E. 19). 
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Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)), which may 
include the complaint alone, the complaint 
supplemented by undisputed facts in the record, or 
the complaint and undisputed facts in the record 
combined with the Court’s resolution of disputed 
facts, Spotts v. United States, 613 F.3d 559, 565-66 
(5th Cir. 2010) (citing St. Tammany Par., ex rel. 
Davis v. Fed. Emergency Mgmt. Agency, 556 F.3d 
307, 315 (5th Cir. 2009)). 

Generally, the United States has sovereign 
immunity and may only be sued if a “federal statute 
explicitly provides for a waiver of sovereign 
immunity.” In re FEMA Trailer Formaldehyde Prods. 
Liab. Litig., 668 F.3d 281, 287 (5th Cir. 2012). Absent 
such a waiver, a federal court lacks subject matter 
jurisdiction. Alabama-Coushatta Tribe of Texas v. 
United States, 757 F.3d 484, 488 (5th Cir. 2014). All 
waivers of sovereign immunity must be “strictly 
construed, in terms of its scope, in favor of the 
sovereign.” Lane v. Pena, 518 U.S. 187, 192 (1996). 

III.  Analysis 

A. Failure to Perfect Service 

Defendant argues the Court lacks personal 
jurisdiction over Defendant due to Plaintiffs failure to 
perfect service and moves to dismiss this suit under 
Federal Rule of Civil Procedure 12(b)(5). (D.E. 14, p. 
3-4). Defendant argues that while Plaintiff served the 
United States District Attorney for the Southern 
District of Texas, Plaintiff failed to serve the 
Attorney General of the United States by the initial 
deadline. Id. However, based on Plaintiff’s unopposed 
motion, (D.E. 19), the Court extended Plaintiffs 
deadline to perfect service to June 28, 2024. (D.E. 22). 
Plaintiff filed proof of completed service with the 
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Court within the extended deadline. See (D.E. 26) 
(filed on June 18, 2024). Accordingly, Defendant’s 
failure to perfect service argument is moot. (D.E. 14, 
p. 3-4). 

B. Federal Tort Claims Act 

Defendant alternatively argues that the Court 
lacks subject matter jurisdiction over Plaintiffs FTCA 
claim due to the United States’ sovereign immunity. 
(D.E. 14, p. 5). “As the sovereign, the United States is 
immune from suit unless, and only to the extent that, 
it has consented to be sued.” Truman v. United 
States, 26 F.3d 592, 594 (5th Cir. 1994) (first citing 
F.D. IC. v. Meyer, 510 U.S. 471, 474 (1994); and then 
citing Benton v. United States, 960 F.2d 19, 21 (5th 
Cir. 1992)). The FTCA provides such consent by 
establishing a general waiver of the United States’ 
sovereign immunity for claims regarding “injury or 
loss of property, or personal injury or death arising or 
resulting from the negligent or wrongful act or 
omission of any employee of the Government while 
acting within the scope of his office or employment . .” 
28 U.S.C. § 2679(b)(1); Jeanmarie v. United States, 
242 F.3d 600, 602 (5th Cir. 2001). The law 
enforcement proviso of the FTCA includes in this 
general waiver of sovereign immunity any negligent 
or wrongful acts or omissions by federal law 
enforcement officers. 28 U.S.C. § 2680(h). 4  Law 
enforcement officers are defined as “any officer of the 
United States who is empowered by law to execute 
searches, to seize evidence, or to make arrests for 
violations of [f]ederal law.” Id. Certain tortious 

 
4 This provision is commonly known as the “law enforcement 

proviso” or the “intentional torts exception.” Millbrook v. United 
States, 569 U.S. 50, 52 (2013). 
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conduct by such officers is specifically identified, 
including claims of assault and battery and false 
imprisonment. Id. 

However, the FTCA also establishes a customs-
duty exception that eliminates liability from claims 
that come from the “detention of any goods, 
merchandise, or other property by any officer of 
customs or excise or any other law enforcement 
officer.” Id. § 2680(c). This exception “exempts from 
the FTCA’s waiver of sovereign immunity any claim 
based on the detention of goods by any federal law 
enforcement officers in the performance of their 
lawful duties.” Halverson v. United States, 972 F.2d 
654, 656 (5th Cir. 1992) (per curiam). 

To establish whether the law enforcement proviso 
of § 2680(h) or the customs-duty exception of § 
2680(c) applies, the essential inquiry is the conduct 
that gives rise to the torts. Jeanmarie, 242 F.3d at 
604. In Jeanmarie, the Fifth Circuit held that tort 
claims permitted by 680(h) “are barred by the 
customs-duty exception if the alleged torts arose from 
the inspection, seizure, or detention of goods by a 
Customs agent.” Id. Also, even actions “remotely 
related to a Customs agent’s official duties are 
covered by the exception in § 2680(c).” Id. (citing 
Capozzoli v. Tracey, 663 F.2d 654, 658 (5th Cir. 
1981)). 5  The scope of the customs-duty exception 
covers “not only damages occurring in the act of 
detention itself, but also those flowing from the 

 
5 This exception applies to any law enforcement officer, not 

just Customs agents. See All v. Fed. Bureau of Prisons, 552 U.S. 
214, 220 (2008) (“Congress’ use of ‘any’ to modify ‘other law 
enforcement officer’ is most naturally read to mean law 
enforcement officers of whatever kind.”). 
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detention . . . .” Halverson, 972 F.2d at 656 (citing 
Kosak v. United States, 465 U.S. 848, 854 (1984)). 

Plaintiff argues that (1) the law enforcement 
proviso applies to the Border Patrol agents in the 
present case; (2) because the law enforcement proviso 
applies, the United States waived sovereign 
immunity; (3) therefore, the Court retains subject 
matter jurisdiction. (D.E. 19, p. 3-4). In support, 
Plaintiff cites Millbrook v. United States, arguing 
that because the alleged tortious conduct at issue 
involved law enforcement officers, § 2680(h) waives 
sovereign immunity. Id. (citing 569 U.S. 50, 57 
(2013)). 

However, Millbrook did not address the interplay 
between § 2680(h) and § 2680(c). Rather, the issue 
there was whether the law enforcement proviso in 
2680(h) applied generally based on one’s status as a 
federal officer, or whether it required the tortious 
conduct to occur within specific actions representing 
an exercise of a federal officer’s law enforcement 
authority. 569 U.S. at 56. The Supreme Court held 
that this proviso’s extension of the waiver of 
sovereign immunity does not require the alleged 
tortious acts to occur during specific law enforcement 
activities. Id. at 57. Thus, the United States may be 
subject to liability for the intentional torts 
enumerated in § 2680(h) when the conduct occurs 
“while the law enforcement officer is ‘acting within 
the scope of his office or employment.’“ Id. at 57 
(citing 28 U.S.C. §§ 2680(h), 1346(b)(1)). However, 
Millbrook is silent on the applicability of § 2680(h) to 
the law enforcement activities specifically identified 
in the customs-duty exception of § 2680(c). 

Further, the Fifth Circuit has explicitly directed 
that the law enforcement proviso in § 2680(h) should 
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not override the customs-duty exception in § 2680(c). 
Angulo v. Brown, 978 F.3d 942,953 (5th Cir. 2020). 
The court instructed that “`§§ 2680(c) and 2680(h) 
must be interpreted in a manner that reconciles 
them, without doing violence to either.’“ Id. at 953 
(quoting Gasho v. United States, 39 F.3d 1420,1433 
(9th Cir. 1994)). Further, any waiver of immunity in 
§ 2680(h) only applies “to tortious conduct not 
involving the seizure and detention of goods by 
Customs.” Jeanmarie, 242 F.3d at 604-05 (internal 
quotation marks omitted) (quoting Gasho, 39 F.3d at 
1433-34). 

Plaintiff’s position urging the extensive breadth of 
the law enforcement proviso would violate the Fifth 
Circuit’s directive in both Jeanmarie and Angulo by 
subsuming all conduct of customs officers in the law 
enforcement proviso of § 2680(h). See Jeanmarie, 242 
F.3d at 603-04 (noting that conduct occurring during 
lawful detention and search by Border Patrol agents 
falls under the customs-duty exception to the FTCA); 
Angulo, 978 F.3d at 953 (explaining that the waiver 
of immunity in § 2680(h) applies only under 
circumstances not involving the seizure and 
detention of goods by Border Patrol agents). Further, 
this reading would encompass the inspection, search, 
and seizure of goods unequivocally identified in the 
plain language of the FTCA’s customs-duty exception. 
Thus, Plaintiff’s interpretation of the scope of § 
2680(h) not only contradicts the Fifth Circuit’s 
holding in Angulo but would also eviscerate the 
customs-duty exception. 

Further, the factual similarities between the 
present case and Angulo show why § 2680(h) is 
inapplicable to this case. In Angulo, the plaintiff 
brought an FTCA claim for alleged tortious conduct 
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by Border Patrol agents during a stop at a mandatory 
checkpoint. 978 F.3d at 946. After the plaintiff in 
Angulo stopped, a primary inspection was initiated, 
and the plaintiff was told to move his car to a 
secondary location for another inspection. Id. at 946-
47. The plaintiff initially complied, but then stopped 
his car and tried to confirm with a nearby agent that 
he would be able to speak with a supervisor. Id. 
While the details of the subsequent interaction were 
disputed, video evidence demonstrated that the 
plaintiff was physically removed from his vehicle by 
agents, restrained in handcuffs, and “brisk[ly]” 
directed to an integration area. Id. at 947. After the 
plaintiff was searched and questioned, he was 
released “just over one hour” after initially being 
stopped at the checkpoint. Id. The Fifth Circuit held 
that because the alleged tortious conduct occurred 
during the stop, the customs-duty exception applied, 
and the plaintiff’s claims were barred by sovereign 
immunity. Id. at 953. 

Here, Plaintiff also stopped at a mandatory border 
check point, where a primary search led to the 
instruction to move to a secondary location for an 
additional search. (D.E. 10, p. 3-4). Plaintiff clearly 
states that all alleged tortious conduct by agents 
occurred after he was informed that a search of his 
vehicle was required, and that he was being detained. 
Id. Further, the alleged assault of Plaintiff, and 
damages to his first aid kit and containers, all 
occurred during the search. Id. at 5-6. Thus, like in 
Angulo, because the alleged tortious conduct in this 
case occurred during detention by agents, the 
customs-duty exception applies. 

This accords with the Fifth Circuit’s holding that 
while § 2680(c) should be interpreted “broadly,” the 
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application of the customs-duty exception hinges on 
the alleged conduct’s timing. See Davila v. United 
States, 713 F.3d 248,256 (5th Cir. 2013) (noting that 
claims arising from conduct by Border Patrol agents 
during the inspection, seizure, or detention of goods 
is exempt from FTCA suits). The custom-duty 
exception only applies if the conduct occurred “during 
circumstances that would warrant a detention-of-
goods exception” under § 2680(c). Id. In Davila, the 
Fifth Circuit reversed the district court’s dismissal of 
the plaintiff’s FTCA claim under § 2680(c) because 
the tortious conduct occurred “well after” and was 
unrelated to the detention and search of the 
plaintiff’s car at a border checkpoint. Id. at 257. Here, 
in contrast, the allegedly tortious conduct happened 
during—not after—the detention by federal law 
enforcement officers. (D.E. 10, p. 3-4). In sum, like 
Angulo and unlike Davila, the conduct in the present 
case occurred during the search of Plaintiff’s person 
and goods under circumstances expressly described 
in the customs-duty exception, as interpreted by 
Jeanmarie. Angulo, 978 F.3d at 953; Cf. Davila, 713 
F.3d at 256; Jeanmarie, 242 F.3d at 604. 

Finally, all questions of sovereign immunity should 
be strictly construed in favor of the sovereign, Fort 
Bend Cnty. v. United States Army Corps of Eng’rs, 59 
F.4th 180, 189 (5th Cir. 2023) (citing Alabama-
Coushatta, 757 F.3d at 488), and any claimed 
ambiguity concerning the waiver of immunity shall 
be interpreted in favor of the United States’ sovereign 
immunity, Lane, 518 U.S. at 192. It is undisputed 
that alleged tortious conduct in this case occurred 
during the seizure and detention of goods by Border 
Patrol agents. Because the Court must (1) “strictly 
construe[]” a waiver of sovereign immunity in favor of 
the sovereign, Fort Bend Cnty., 59 F.4th at 189, and 
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(2) interpret the customs-duty exception broadly, 
Davila, 713 F.3d at 256, the Court holds the customs-
duty exception applies, and sovereign immunity bars 
Defendant from liability. 

IV.  Conclusion 

In sum, Plaintiff has failed to establish that the 
alleged tortious conduct is not within the custom-
duty exception to the FTCA. Accordingly, the United 
States has not waived sovereign immunity, and the 
Court is without subject matter jurisdiction. The 
Court thus GRANTS Defendant’s motion to dismiss. 
(D.E. 14). A final judgment will be entered separately.  

SO ORDERED. 

DAVID S. MORALES 
UNITED STATES DISTRICT JUDGE 

Signed: Corpus Christi, Texas 

March 11th, 2025 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

[Filed: June 22, 2026] 

———— 
No. 25-40204 

———— 
BOAZ ALLYN-FEUER, 

Plaintiff—Appellant, 

versus 

JOHN DOE, U.S. BORDER PATROL AGENTS 1-20;  
UNITED STATES OF AMERICA, 

Defendants—Appellees. 

———— 
Appeal from the United States District Court  

for the Southern District of Texas  
USDC No. 2:23-CV-117 

———— 
ON PETITION FOR REHEARING EN BANC 

Before STEWART, GRAVES, and OLDHAM, Circuit 
Judges.  

PER CURIAM: 

Treating the petition for rehearing en banc as a 
petition for panel rehearing (5TH CIR. R.40 I.O.P.), the 
petition for panel rehearing is DENIED. Because no 
member of the panel or judge in regular active 
service requested that the court be polled on 
rehearing en banc (FED. R. APP. P.40 and 5TH CIR. 
R.40), the petition for rehearing en banc is DENIED. 
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