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QUESTION PRESENTED

Do the courts of the United States have jurisdiction to determine the merits
of the instant matter?
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STATEMENT OF THE CASE
Introduction

This Court should deny the Petition for a Writ of Certiorari leaving in place
the Summary Order of the United States Circuit Court for the Second Circuit and the
Orders of the District Court which it affirmed, granting Respondents’ Motion to
Dismiss for lack of both diversity, subject matter jurisdiction and federal question
jurosdiction. The record in this matter does not support Petitioner’s application; it
refutes it.

Facts

Respondent, Gerard A. Simonetti and Petitioner, Maria Fabia Simonetti, are
the parents of Jennifer Simonetti, born in Brazil, September 1, 2011. The parties were
divorced in Brazil in 2015. Jennifer Simonetti has lived continuously in Brazil since
birth and has never travelled to the United States. She has lived with Gerard
Simonetti since 2018 when, in September of that year, a Brazilian tribunal awarded
physical custody to him. Prior to 2018, Jennifer resided with her maternal aunt and
grandmother having been abandoned by her mother when Petitioner moved to
Brooklyn, New York in 2015 after Petitioner and Mr. Simonetti were divorced that
year. [Appendix Exhibit 1]

Respondent Gerard A. Simonetti lives in Sao Miguel do Gustoso RN Brazil
having continuously resided in Brazil since May of 2000. His business interests are
exclusively in Brazil. He does not reside at 307 South Main Street, New City, NY
10956, the business address of his brother, Joseph Simonetti, and the address to

which Respondent mails her documents. He has had no involvement in his brother’s



business since 1991 or any other business in the United States. He does not reside at
265 Brewery Road, New City, New York, which was the address of his parents, both
of whom are deceased. [Appendix Exhibit 2]

Respondent Joseph A. Simonetti lives in New City, New York. He has never
met his niece, who was born and has constantly resided in Brazil. He has never
spoken to her as she speaks Portuguese and he does not. He has no custodial
authority over Jennifer Simonetti and has no relationship whatsoever with her.
[Appendix Exhibit 3] Nor has Joseph A, Simonetti ever been a party to or appeared
In any proceeding involving his brother and/or Petitioner. [Appendix Exhibit 3,
supral]

Petitioner lives according to her complaint at 33 Schermerhorn — 11D,
Brooklyn, NY 11217. [Appendix Exhibit 4]

REASONS FOR DENYING THE PETITION

This Court Has No Jurisdiction to Adjudicate This Matter

(a) Introduction

There is a glaring and fatal defect in Petitioner’s position. Respondent, Joseph
A. Simonetti, 1s a resident of the State of New York and resides in New City, New
York. Petitioner is a resident of the State of New York residing in Brooklyn, New
York. Petitioner refers to the residency of Respondent Gerard A. Simonetti, a
Brazilian resident, in support of her assertion of diversity jurisdiction. As the District
Court found, and as the Circuit Court affirmed, Joseph A. Simonetti’s New York
residency coupled with Petitioner’s New York residency destroys and defeats

diversity jurisdiction.



(b) The Absence of Diversity and Subject Matter Jurisdiction

Petitioner’s Statement of Jurisdiction in her Notice of Appeal [Appendix
Exhibit 5] is based on 28 USC §§ 1331 and 1332. Petitioner’s complaint [Appendix
Exhibit 4 supra] ] is based solely upon diversity jurisdiction. The complaint,
[Appendix Exhibit 4 supra], states Petitioner’s address as “33 Schermerhorn —
11D, Brooklyn, NY 11217”. The complaint, [Appendix Exhibit 4 supra] states the
Respondent Gerard Simonetti’s address as “365 Brewery Road, New City, NY 10956”
and Respondent Joseph Simonetti’s address as “307 S. Main St, New City, NY”. [1bid.
omitting the zip code] It is undisputed that Appellee Gerard Simonetti resides at Rua
das Maraquitas, Number 564, Sao Miguel do Gostoso, Rio Grand do Norte,
Brazil, 59585-000. [Appendix Exhibit 3, supra] Respondent Joseph Simonetti is a
resident of New York State. Complete diversity of citizenship being absent, federal
diversity jurisdiction is destroyed and jurisdiction providing federal courts to
adjudicate the merits of this matter does not attach.

The District Court granted Petitioner’s motion to dismiss [Appendix Exhibit
6] and reaffirmed its decision to dismiss subsequent to Petitioner’s motion to
reconsider [Appendix Exhibit 7]

On appeal the Petitioner asserted that her ex-husband is a U.S. citizen living
in Brazil. The Circuit Court determined that U.S. citizens domiciled abroad are
neither citizens of any state of the United States nor citizens or subjects of a foreign
state Section 1332(a) [Appendix Exhibit 8]. does not provide that the courts have
jurisdiction over a suit to which such persons are parties. [Appendix Exhibit 8,

supral.



Nor does subject matter jurisdiction exist. Nowhere in Petitioner’s Complaint
[Appendix Exhibit 4, supra] is there even a single reference to the amount in
controversy. Petitioner’s assertion in her Brief to the Circuit Court at page 6

[Appendix Exhibit 9] that:

‘The amount to [sic] controversy exceeds $75,000.00.”

does not overcome the absence of such an allegation in the Complaint nor does it
make it so. Petitioner’s assertion in her Brief to the Circuit Court 4 that:

“...the value of the case 1s $6,000,000.00.”

does not overcome the absence of such an allegation in the Complaint nor does it
make it so.
The District Court wrote:

“First, Plaintiff does not allege facts sufficient to show
that the Court can consider her claims under state law
under the court's diversity jurisdiction. To establish
diversity jurisdiction under 28 U.S.C. § 1332, a plaintiff
must first allege that she and the defendants are citizens
of different American States; a party may alternatively be
a citizen or subject of a foreign country, so long as that
party is not lawfully admitted for permanent residence in
the United States and domiciled in the same American
State where the opposing party is a citizen. See §
1332(a)(1),(2). In addition, for diversity jurisdiction, the
plaintiff must allege to a “reasonable probability” that her
claims are in excess of the sum or value of $75,000, the
statutory jurisdictional amount. See § 1332(a); Colavito v.
N.Y. Organ Donor Network, Inc., 438 F.3d 214, 221 (2d Cir.
2006). Construing the Complaint liberally, Plaintiff
appears to be a citizen of New York, as she alleges that she
lives in New York and requests her daughter be removed
from Brazil to New York. See Compl. at 10-11. However,
even construing Plaintiff’'s allegations generously, the
Complaint does not allege facts sufficient for the Court to
determine the citizenship of Defendants in a manner that
would establish diversity jurisdiction. At times, the



Complaint states that the Defendants live in Brazil, see id.
at 5, but the addresses provided for the Defendants in the
Complaint are residential addresses in New York State,
see 1d. at 4. To the extent that Plaintiff’s former husband
would qualify as a “subject” of a foreign country, Plaintiff
appears to allege that the co-defendant former brother-in-
law is a citizen of New York, which would destroy diversity.
Furthermore, even if complete diversity of citizenship had
been properly pled or could be determined from the
allegations of the Complaint or other documents in this
case, Plaintiff has not established the statutory
jurisdictional amount of $75,000 in controversy. See id. at
6 (Plaintiff's request for relief does not include any
monetary damages). Therefore, the Court does not have
diversity jurisdiction.” [Appendix Exhibit 6, supra]

The District Court wrote:

“ [Tlhe Court independently knows of no federal law,
constitutional provision, or treaty that would provide relief
to Plaintiff under the circumstances alleged in the
Complaint.” [Appendix Exhibit 6, supra]

The Circuit Court affirmed that diversity jurisdiction was absent stating:

“28 U.S.C. § 1332 requires “compete diversity meaning that
“all plaintiff’s must be citizens of starts diverse from that
of all defendants [Pa. Pub. Sch. Emps. Ret. Sys. V. Morgan
Stanley, Inc., 772 Fed. 3d 111, 118 (2d Cir. 2017)].
Simonetti bears the burden of making a preponderance
showing of compete diversity [Raymond Loubier
Irrevocable Tr. v. Loubier, 858 F.3d.719, 725 (2d Cir. 2017).
She has failed to do so because her complaint does not
allege diversity of citizenship and provides only New York
addresses for herself and both defendants’. [Appendix
Exhibit 8, supra]

The Circuit Court affirmed that the absence of subject matter jurisdiction
stating:
“The district court correctly dismissed Simonetti’s

complaint for lack of subject-matter jurisdiction.”
[Appendix Exhibit 8, supra]



(c) The Absence of Federal Question Jurisdiction

(1) The Hague Convention

Nor does federal question jurisdiction exist under the Hague Convention as an
additional basis in the complaint for jurisdiction. The District Court so found stating
the prerequisites for a claim under the Hague Convention did not exist. Jennifer
Simonettl has continuously resided in Brazil since birth and with Petitioner since
2018. Moreover, as the District Court found, the parties’ child was born and has
never lived in the United States having lived her entire life in Brazil since birth.
Petitioner’s assertion that the child was abducted is patently absurd.

The District Court wrote:

“First, to the extent that Plaintiff attempts to assert
her custody claims under the Hague Convention, the
allegations fail on their face because “a petitioner cannot
invoke the protection of the Hague Convention unless the
child to whom the petition relates is ‘habitually resident’ in
a State signatory to the Convention and has been removed
to or retained in a different State.” Gitter v. Gitter, 396
F.3d 124, 131 (2d Cir. 2005). Even construing Plaintiff’s
allegations liberally, it appears to be undisputed (indeed
the Complaint does not allege otherwise) that Plaintiff’s
minor child was born in Brazil, currently lives in Brazil,
and has never lived in the United States. The Hague
Convention is thus inapplicable because “parental intent
cannot alone establish a child’s habitual residence,” rather,
“a change in geography is a necessary condition to a child
acquiring a new habitual residence[.]” Id. at 133. Second,
Plaintiff’s other claim, see Compl. at 10 (alleging “divorce
fraud” because Plaintiff’s father-in-law’s will allegedly
stated that he “loved” Plaintiff), is a state law claim over
which the Court has no independent jurisdiction. Finally,
given the Plaintiff’s pro se status, the Court independently
knows of no federal law, constitutional provision, or treaty
that would provide relief to Plaintiff under the
circumstances alleged in the Complaint. Accordingly,
Plaintiff has failed to properly invoke this Court’s federal



question subject matter jurisdiction. [Appendix Exhibit
6, supral

The Circuit Court affirmed:

[Tlhe district court considered whether she could be
liberally construed as invoking the Hague Convention, Oct.
25, 1980. T.I.LA.S. No. 11670, S. Treaty Doc. No. 99-
11....The district court correctly concluded that the Hague
Convention failed to offer a basis for federal jurisdiction
here.” [Appendix Exhibit 8, supra]

(1) The Alien Tort Statute

On appeal, Petitioner invoked the Alien Tort Statute, 28 U.S.C. § 1350
Court determined :

“The ATS inly confers jurisdiction over torts based upon
violations of United States treaties or the law of nations....
Simonetti’s claims — which involve divorce, inheritance,
child custody, and alleged fraud by her ex-husband and
former brother-in-law — do not implicate any constitutional
provision. Federal law or treaty, or any aspect of
Iinternational law....Simonetti has failed to invoke federal-
question jurisdiction.” [Appendix Exhibit 8, supra]

. The Circuit



CONCLUSION

Petitioner’s application for a Writ of Certiorari must fail. Despite her best
efforts to disguise the absence of essential jurisdictional predicates with a cornucopia
of unfounded claims, there is no jurisdictional basis to support any of Petitioner’s
claims in this matter.

Petitioner’s claims of diversity jurisdiction do not exist. Petitioner’s initial
pleading confirms one of the two named Defendants — Joseph A. Simonetti — and
Petitioner are both New York State residents. Petitioner’s claims of subject matter
jurisdiction do not exist . Plaintiff has not established the statutory jurisdictional
amount of $75,000 in controversy. Petitioner’s claims of federal question jurisdiction
do not exist. Petitioner’ s claims under the Hague Convention and the Alien Tort
Statute do not meet the criteria or predicates of either statute.

The Petition for a Writ of Certiorari should be denied.

Dated October 2, 2026 Respectfully submitted.
New York, New York /s/ Donald C. Moss
DoNALD C. Moss
Counsel of Record

Moss & Moss LLP

381 Park Ave. South, Suite 1220
New York, New York 10016
(212) 644 1000
demoss@mossandmoss.com

Attorneys for Respondents
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UNITED STATES COURT QF APPEALS
SECOND CIRCUIT

Marla F. Simonet,

. Plaintiff, Zh-117

AFHDAVIT

Serard Anthony Simonetl, and

Joseph A, Simonett,

Defencants.

Gerard A. Simenett, being duly sworn, deposes and says:

| aim the pritcipal defendant in the above-referenced matter,

I make this Affidavit in support of Appellees’ response to Appellant’s Briet in the above-
referenced matter and to draw attention to the misrepresentations and falsehoods

contained In Appellant’s Brief.

| am an American citizen, born and ralsed in Rockiand County, New York, i 1898 | married
the Appellant, Fabla Marla Simonetti (Maria Fabia Calixto Telxeira), a Brazilian national,
We met in Brazll In 1997, The following year she came to visit ine in New York and we
married in 1998. We returned to Brazil in 2000 with our older daughter, who is now an
adult, Live in Sac Miguel do Gustoso RN Brazll and have llved contdnuousiy in Brazil since
May of 2000.

In 2012 Ms. Teixeirs and | separated in Fortaleza Brazil, shortly after our daughter Jennifer
was born in Brazil. The divarce was approved in Brazil on May 17, 2015 and recorded with
the Clerk of Rockland County, New York on July 1, 2015, Our daughter Jennifer has never
traveled outside of Brazil,

In the summer of 2015, Ms. Telxeira abendened Jenniler, who was four years old at that
time, Ms. Teixelra moved to Brooklyn, leaving Jennifer with her grandmother and aunl
{Fabia’s sister Fabricla). Ms. Teixeira has never explained to lennifer or me why she
abandoned Jennifer and what prompted her move to Brookiyn.

Since her arrival in the United States ten years ago, Ms, Telxeira has engaged in a pattern
of malicious and eccentric behavior here to harass me and my family. She made
unannounced and disruptive visits to my elderfy aunt and to my brother’s business, The
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10,

receptionist at my brother’s business had to call the police because of the disruptive
behavior

Ws, Teixelra has Aled four lawsuits Ia Kings County Family Court and this federal case. In
each case Ms. Telweira has lied about the custedy decislons in the Brazilian courts, she
asserts that she does not kow Jennifer's whereabouts and repeats false and daniaging
statements about me and Jennifer in the public record, In this federal case Ms, Telxelra
went further and sued my brothey, a business owner and respected member of his
community who has never met or spoken to my daughter,

On Aprit 30, 2018, Judge Vargas of Kings County Family Court dismissed a case brought by
M. Telxeira that sought physical custody of Jennifer, Judge Vargas notad Jennifer’s “blrth
andl continuous residence In Brazii for Lhe seven years of her life; she has never been or
tived in New York. 1t is also apparent that Mother intentionatly rmisrepresented Father's
residence as being here, afthough he does not live in New York and has not resided here
for several years” Judge Vargas stated, “[njor is there any indication from the vecord
presented that this Child is in any imminent rlslc of harm?  [AFFIDAVIT EXHIBIT 1].
Notwithstanding this decision, Ms, Teixeira continues to file litigation in Kings County
Family Court. Al present she is appealing before the Appellate Division an April 3, 2024
declsion of Klngs County Family Court {(Judge Munoz) that dismissed for lack of jurisciction
ancther petition for custody that Ms. Teixeira filed. |[AFFIDAVIT EXHIBIT 2|

Mirs. Teixelra made her true motives clear in a filing in the S.D.NY, District Court, an
extortionate demand that | deliver Jennifer to Ms. Telxeira's sister Fabricia in Brazil, that
my brother pay her $500,000 from his business and that | transfer to her the property
lawfully awarded to me by the Brazilian court in our divorce proceeding., [AFFIDAVIT
EXHIBIT 3)

Ms. Teixelra filed a letter from my deceased father in the $.0.NY. District Court and falsely
stated In her brief that the letter “stales that he would take full responsihility for my
financial support”. In fact, my father wrote the letter to support Ms. Teixeira’s sister for a
student visa in 1999 for short-term study at Rockland Comimunity College- the letter refers
te “Fabricla,” Ms. Teixelia's sister.

Ms, Telxelra has no custody order whatsoever, Her statements {o this court and in the
S.O.NY. District Court about her custody rights are untrue. Here is the history of the

Braziliar custody decisions:

a. In a September 4, 2018 emergency ortder, the Brazillan Family Court granted me
physical custody of Jennlfer, staling ihat Ms, Teixeira had commitied
“disrespectful and criminal conduct towards the law”, The Court observed that
Ms. Telxeira failed to advise the Court thal she had moved abroad and for how
long she planned to remain outside of Brazil, and she and her family had
obstructed my visits with Jennifer, The Court stated that “Mr, Gerard Anthony
simonett, remains the holder of the full family power over his daughter Jennifer
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and has been prevented from even having access to his daughter”, The Court
(ssued a warrant for Jennifer to be removed from the home of Ms, Teleira’s sister
{Fabricia) and mother {Jennifer’s grandmother) and transferred to my custody with
the assistance of the police, Jennifer lawlully remalns in my custody. [AFFIDAVIT
EXHIBIT 4]

h. OnJanuaty 10, 2019, a higher Brazillan Court, the Tribunal Family Court Fortaleza,
lssued a "Supersedeas Effect Decision”, in which it ordered Ms. Teixeira fo explaln
her whereabouts, current address and her plans for Jennifer. This Court held that
“As long o5 the clarifications are not provided by the appellee ond the prasent
wppel 15 not judged, the child is prevented from {eavitig the countiy with any of
the porents, without judicial authorization, whifch must he officicted to the
Federal Police nnd to the Consulate of the United States of Americg”. The Court
also stated, “There is also documentation that shows that the defendant [Ms.
Teixeiral has filed a fawsuli in the Uniled States, pleading for the custody of her
daughier, by using untrue grounds,” (AFFIDAVIT EXHIBIT 5]

¢ OnMay 22, 2019 the Tribunal Family Court Fortaleza issued a "fudgment”, finding
thal Ms. Teixelra failed to notify the Court that she has reslded fn the US since
2016, that she (efl lennifer under the care of the maternal grandimother and aunt
(Fabricia) and that the aunt raised obstacles to visits by Gerard, The Court noted
that Ms. Teixeira Instead reported that she was residing in Fortaleza, acting in bad
faith. The Court ohserved that Ms, Teixeira reported to the Court thal she was in
the United States hecatise Jennifer as an Amerlcan citizen is entitled o freatment
for autisr and this was the reason for her trip to the U$ (which the Court later
veferred Lo as a pretext), The Court established that the residence of lennifer
woukl be Gerard's home untll the mother returns to reside in Fortaleza.
[AFFIDAVIT EXHIBIT 6]

d. On July 24, 2023 the Family Court Touros issued a “Sentencla Improvidencla”,
revoking Ms. Taeixelra’s right to visit Jennifer, citing years of unprediciable,
misleading and aggressive behavior,  We wil! translate and submit this decision if
you waild like us to do so.

e, On April 1, 2024, the family Tribunal Court Order touros, Brazil {"Acordio")
confirmed that physical custody retnains with me, The Court ohserved that
lennifer was well cared for in my custady and Is in good health, and that lennifer
reported mistreatment when residing with her mother  Ms, Teixeira's sister
Fabricia was her counsel in this proceeding. [AFFIDAVIT EXHIBIT 7]

19. Ms. Teitetra has intentionally and repeatedly mada false staternents to this Court, the
5 DALY, District Court and the Kings Counly Family Court about Jennifer's health,

2. When lennifer caine to reside with me in September of 2018, shortly after she was
seven, ! transferred her from the pubiic clinic in which her mother had enrolled
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her to a private clinic. There were serious doubts from the start that Jennifer was
oi the autism spectrum. The following Noverber the private clinic psychiatrists
siated there was no need for her to attend any longer, Over the following two
years (2020-21) although the clinic did not conclude it was necessary, | kept
Jennifer enrolled in weekly private therapy sessions to ensure she received
support and to ehsure Independent professional documentation of Jennifer's
condition for the Brazilian court process. Jennhlfer was also interviewed on a
number of occasions by a Social Services public psychologist, by the Ministéric
Publico psychologists, inctuding a neurologlst reguested by Family Court, Touros
sao Miguel do Gostoso, These psychologists and the neurologlst unanimausly
concluded that Jennifer showed no symptoms whatsoever of being an the autism
spectrim or any other disarder, She is presently enrolled in the elghth grade inna
private school in Sao Miguel de Gostoso and considered to be at the top of her

class,

b, With respect Lo Jennifei’s heart disease and a gastrolntestinal conditivr Ms,
Teixeira filed two exams with in the §.D.N.Y, District Court and falsely stated that
Jennifer has health issues. Jennifer was born with the most common type of heart
murmuy, called an innocent or functional murmur.  When she was an infant we
took her to the best cardiologist for children in Fortaleza — that is the exant that
Ms. Telxelra filed in the S.D.N.Y. District Court. No treatment was required. Jennifer
has ho signs of symptoms of any heart disorder whatsoever.

¢. | was present and participated in taking Jennifer for the gastrointestinal exam,
When Jennifer was an infant she had reflux and it was completely resolved with a
simple change in her feeding formuta, She has no gastrointestinal disorder.

d. The American consulate performed two "well belng visits” on Jennffer here i
razll and In hoth cases determined that she was well and recommended no
further action. We filed these reports with the S.D.NY. District Court {"The
Consular Officer abserved Jennifer living in a healthy, happy, and fam|ly-orlented
home environment, Overali, Jennifer appeared to be In good physical and
psychological health typical of a child her age. Consular Officer did not observe any
anxiety, apprehension, coercion, or fear. The Consular Officer did not observe
anything adverse to the welfare and weli being of Jennifer”) Report 3/12/20,
|AFFIDAVIT EXHIBIT 8]

13, Ms. Teixelra’s statements that Jennifer is missing, that she does not know her address or
that Jennifer has been kidnapped are knowingly and entirely false.

a. in 2020 my partner and |, Fatima Lopes de Freitas, moved from Fortaleza Brazil to
$ao Miguel de Gostoso, Brazil with Jennifer and stepson Rian. We advised the
Fainity Courl Forlaleza of uur new address in February or March of 2020. In jact,
on December 30, 2020 Ms, Teixeira appeared In front of our home in Sao Migtel
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FRANKLIN TARBUTTON, a former fugitive from Paramanian justice, that Fabia
presented this information to the American justice system in 2017, that!
threatened Fabia,

. Ms, Telxeira’s sister also stated to the Brazitian Federal Police that, in the United
States, ivis. Teixeira obtaited a fob n accordance with the rules of a proteclive
order issued by the American courts, However, neither | not my attomey are
aware of any such Amerlcan court order.

d. The Brazillan Federal Pollce investigation included an interview of me, and an
interview of Fabia {who stated to the investigators that | made remittances to
Panaima but falled to provide documents she said would support these false

accusations),

This report concludes that the investigations carrled out did not establishany
such offense, as na evidence was found, [AFFIDAVIT EXHIBIT 9]

o

15. All of the facts | describad above are documented in more than 1.2 years of litigation hare
in Brazil and the United States,

16, The pattern of harassment has affected me, my brother, his family and husiness and our
extended family, and most of alt Jennifer. it has caused enormous expense while Ms,
Tebreira has elther procecded pro se ot been permitied 1o proceed in forma paupers
desplte court orders issued by the District Court o the contrary,

17. | respectfully request this Court’s help to end this uhconsclonable pattern of harassment
and defamation.

Respectfully submitted,

/R

{ PR WIeTE ) At

Gerard A, Simonett

swarn hefore me his QL

day of August 2025

Motary Publle e
(il OFICIO UNICO DE SA0 MIGUEL DO G
{i@ué Bua s Outas, 0, enin Stolutido Onplaso R CEPs L
éE: Fathconltheurgtaialogorate] Tl 40020

R Dot oG URE
aoanieco por SEMELHANGA afs) Hirmalg), J
; 0 '

2
ERARD ANTHONY SIMONETTI

3

elo Digital: RN202501311850017731UHT (a];

W]y
onfira & nulanjigidacls 4 hilp:Fseladip bl trnfusisele AT,
T 0f ApYate e 2026 - 15:90:96
f@ﬂ e &kaht‘t 3

HVIEIRA RIBEIRO \l
ESCREVENTE AUTORIZATIA
ALITION

6a




EXHIBIT 2

7a



URITED STATES DISTRICT COURT
SOUTHERN BISTRICT OF MEW YORK

Matia F, Slmonattl,

Gerard Anthony Simonett!, and

74-0v-01863
AFFIDAVIT IN SUEPORT
OF MOTION TO DISMISS

Plaintirt,

V.

Jaseph A, Slmoneattl,

Defendants.

Gerard A, Slivonsll, being duly sworn, depesas and says:

b
2,
3.

=8

) aimi the pringlpal defandant in the above-raferenced matnr,
My eldes brother, Joseph A, Simenatt, Is the nther defandant i thie acton,
) make this affidayvit in suppon of tha Motlon to Dismiss Plaintiii's actlon against me brought

In this Court under the prinolples of divetsity of cltizanahip,

This I3 4 stale court matlar involving the physicsl custedy of my miner daughtarn, Jennlter
Simonet!l,

This malter mirfors ¢ matter panding In the Appellate Divislon, Second Dapartmert
denominated; Marla F. Simeneltl, Appellent against Garard A, Simenetlf, Aespondent,
Dotkel Mo.2024 - 03478 tiled on May 1, 2024 [Exh[blt 1 harelo).

Plalnlift, Maila Fabla Slmonetth, and | are lennlfer's parents; we share lagal oustady of aur
daughter under Brazlian law, Pursuant to & daclalon of the Brazltian Gaurls, in 2018 | was
awarded physlaal custady of our daughtar (Exhiblt 2 harato],

Jannifer Shmonettiwas born In Brazll, Seplamber 1, 2011, Plalntiif and | wara divorced in Brazil
in 2016, fonnifer Stmonettl has (lved continuousty In Brazll slnoa hirth and has hever travellad
to the Unitsd Statss, She haa tvaed with nio alnce 2018 whan, In Septamber of that yesr, &
grazllian Family Court awarded physical custody of aur daughtar to me (Ibid.}, Prior to that
time, Jennlfer had bean reslding with her maternal aunt and grandmether having besn
abandonad by her mothes when Plalntff movad o Brooldyn, New Yorl in 2015 alter she and

[ ware dlvoreed,
| {ive fn Sao Mlpual do Gastoso RN Biaxdl, 4 ofly in northeastern Brazly Plalntiff livas I

Broottyn, NY.
| hava tivad continuausly In Brazil sinee May of 2000,

10, My blisinegy Interasts are excitsivaly In Brazil,
11, 1 do net reside at 807 South Maln Strest, New Clly, NY 10956 whlch ls the business addrass

of my brathet, loseph A, 8lmenett, the address to which Plalntift malla har degumenta.

19, 1 hava o jnvolvament In my brothar's buslness or any ether businers In the Lnlted States,
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13.

t do not reside at 265 Brewary Road, New Clty, NY which was the address of my parernts who
are both deceaser,

14, Tha Piaintlif recelves her mall at PO Box 170072 i Brooldyn, NY 11017, she recltes her

15,

16.
17,

18

19,

20,

21
22
23,
24,

26

27.

28
29

34,
35,

36.

address as 33 Schermerhorn Street, 11D, Brooklyn, New York 11217,

My brother, Joseph A, Simonettl, who has & business address in New City, New York, is the
only contact to the Southern Digirict.

My brother’s only relatlonship ta this matter Is that he is Jennifet’s uncle,

As can be seen from Joseph A, Simonettl’s affidavit, he has never met of spoken with Jennifer
[Exhibit of Joseph A, Slmanett] @ paras, § and 8},

He has hever baen a party to any previous proceeding Involving Jennifer and hag no custodial
authority over her.

Absent his tenuous, inslgnificant and liretevant contact with this matter, the propey vents for
this actlon is | the Eastern District of New York,

The Instant matter [s the fourth attempt Plaintiff has made 1o secure physical sustody of our
daughter, All such atterpts rely on essentially the same set of facts.

All prior proceedings have baen brought in Kings County,

Plainti#f appears pro se and proceeds /i forma pauperis.

[, ort the hand, have been requlred to engage counsel at not inconslderable expense,

The flrst such attempt was made to the Family Court of the State of New York In Brooklyn,
New Yorlk 2017 In a Patition for Custody for Jannifer in The Family Court, Index No, V028712

2017 [Exhibit 3 hersto],

. That matter ipened Into a ptenayy hearing In which was the flrst tl‘me { was requirad to engage

counsel anrd In which | appeared and gave testimony,
tn that matter, Plaintiff sought to domesticats her sole legal custody and applied for a grant
of parmission to apply for a passport for my daughter to travei to the United States withowt

my signature or consent,
That metter was dlamissed by the Hon. Javier E. Vargas, JFC for lack of jurlsdlctlon over the

child [/bid.].
Judge Vargas' declsion was not appealed,

[n 2018, Appellant filed a second Petitlon in the Famity Court In Brooklyn to raglater a Foreign
Order of Visltatlon to Reglster a Foreign Order of Custody. The application egaln came before
Judge Vargas, Judge Vargas denled the appileation on the basis that Plaintiff's assertlon that
she had an order from the Brazilian Courts granting her custody was vacatad by a Brazillan

Appeals Court and modified and gave custody of our daughter to ime [Exhiblt 41,

. That Order wags never appealed,

In 2024, Appellant brought third Patition for Custody for Jennifer in The Family Court, Kings
County, Indax No, V-08698-2024 [Exhiblt § hereto].

. L was not sarved with this Petition and did not appear.
3, By Declsion and Order dated April 3, 2024, Justlee Sandra M, Munoz, JFC, diamissed the

Petltion agalnst ma with prejudice for lack of Jurlsdiction [/bid.].

It Is the Munoz decislon which |s presenily on appeal te the Second Department,

I was reguired to engagoe counsel Lo oppose Plalntiif's apptication in the SBocond Department.
This Is the second time | was raquilred to engage counsel,

There has been ne detarmination by the Second Department that thare s furisdicton over

me or my daughter.
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37, Adcitionalty, Plaintilt brotight sn Qrder la Show Causs In the Second Dapartmant seeking
substantiverellef prior fo & determination on whather the cousts of the Stale of New York have
the power to entartain this matter,

38, The basls for tHe Order ko Show Cauae is my alloged false lostimony balore Judga Vargas in
tha prior 2018 Family Courl maltter whlch was naver appealed.

39, The ellegation of false teallmiony Is unlrus and Is danied. | further dlspute aach and avery
clatin made hy Pialntifl.

40, The Order lo Show Cause also falsely atleges Jennifer is in dangar and unwsil,

41. I respacliutly submi that {t is In jannlfar's hestintarests to ramaln tn my physloal custady. The

Brazillah courts so held In 2024 [Fxhibit 6 herslo] and the Amerloan authorltles Implleitly so

tound by sustaliing har father'a physiesl custody,

42, A declslon on The Order to Show Cauyais pending,

43, A deaision on the underlylng appaai is alss pending,

44, The llinga In the Order to Show Cause gra aitached herato as Exhibil 7,

45, | respactiilly submit that {f thare s federat jurisdiclion heraln, the appropriate venue s in the
Easlarn Dislrich of New Yorlk,

48, | respaotfully submil that this matter proparly rasldas within the frirladlctlon of the Courts of
thia Stale of Mew York whore aotlve {tigallon ls ongolng,

47, | respactiully submit this court shoutd dismiss the Instant sult of, el a minlmun), defer to
exerclse [{s urlsdlotion under the siandards sel forth In Colorado River Water Consarvation

Giatlat v Unillad Swres 424 US 806 (1976},

Respeclivily subrnlited

LW A

Gorard A Stimonsti

sworn beforamethis

day of July, 2024
A n‘fr ‘h‘\"*-
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UNITED STATES DISTRICT COURY
SOUTHERN DISTRICT OF NEW YORK

Maria F. Siimonetll,

Plaltif, 24-0y-01859
¥, AFFIDAVIT 1N SURPORT
Gerard Anthany Simanettl, and OF MOTION TO DISMISS

loseph A, Stmonetl,

Defendants,

Josaph A, Simonatt, baing duly sworn, deposes and ssys!

1. Iam one of two defendants in the above-referenced malter,

2, lam the older brother of Gerard A, Simonetl, the principal defendant in this action.

3. |make thls aftidavit in support of the Motion to Dlamiss Plalntiif’s action agafnat me brought
in this Court under the principles of diversity of cltizenship,

4. This Is a state courl malter involving the physloal cuslody of my brother’s daughter, jennifer
Slmonetti,

5, {have never metmy nlece who was born and resides in Brazll.

6. [have never spoken to her as she speaks Portuguese and 1 do not.

7. |have no custodial authority over Jennifer Simenettl,

8. Infacl, I have no refatlonshlp whataoever with my nlece.

8, [have not spoien or communicated with Plaintiff since 2011, four years prior to her divorce

from my brother. | could net, therefors, have misinformed her of any of my brother’s Brazillan,
addresses, Nor did | do so.

10, [ know of Ho, nor have | obsetved, any instanca of domestic abuse by my brother Involving
my brother directed toward Plalntiff,

11, All allegations made agalnst ma are untrue and ars denled,

12, My brothar has net been employed In my buslness or my business endeavors since 1990,

13. Nor have | ever been a party to or appearad In ahy ptlor proceeding involving my brother and
Plairtiff,

14, Thls matter mirfors a maiter pending In the Appellate Division, Second Department
denominated: Marla F. Simoneltl, Appsllant agalnst Gerard A, Slmonett), Respondent,
Doskei No,2024 - 03476 flled on May 1, 2024 fExhibit 1 e the Affidavit of Garard A,
Slmonhettl],

15, Lam not a party to that matter,
18, { am informad and belleve no declslon has been reached In that malter,

12a



17. fennlfer Simonatll was horn Iy Bzl Soplembar 1, 2011, Plalntifl and Dafentfant woro
divorced in Brazll in 2035, Jennbior Simonettt hag livad continuously in Brazil sinco birth, To
the besl of my knowledye, she hos nover lravellod to the Unitod States and has lived with
Defendant since 2018 whan, In Septombor of that vaar, a Brazillon tribunal awarded physicat
custody of Jannifer (o iy brothor [Exhtbil 1 to Affldavil of Gerard Slimonati].

18, 307 Sculh Maip Stront, New Cly, NY 10956 1s my business addross and tho address to
which Plaintfl malls her documents.

19, 265 Brawery Road, New Cily, NY was the address of my parents who are both duesase,

20, | am Wnformed and balleve the instant malter [s Uhe fourth altsmpl Plaictiff has made to
secure physicat cuslody of my nioce.

21. Plalntitf appears in thls matter pro se and proceads In forme pauperls,

22, 1, ohv the hand, have besn requlred te engage counsel.

23, tam Informed snd betiave that all previots attempts by Plaintiff to secure custody of her
daughtar have bean unsuccessful,

24, | respectiully submil that this matter properly resldes withln the jurtsiction of the Cotrls of
the State of Naw York where activa litigation is ongoing,

25, [respectiully submlt that if there Is faderal jurisdiclion herein, the appropriale vanue is in the
Eastern District of Now York,

26, | have had no contact with Jennfler during her llfatime and § have no conlact with Plaintiff
slnee 2011, shx [8] vears prior to her initlal attempl in 2017 brought to geln physical oustedy
of Jennlfar,

27. i respectfully submit thls court should dismiss the Instanl action or, at a minlmum, defer to
axarclse Its Jurisdlction under the standards sel forth in Colorado River Water Conservation
District v, Urited States, 424 US 800 {1978} and allow this malter to be determined in the
New York State Gourts whers IUproperly has been and should be decided.

Respagtfully sutimltted

/. 75—

oseph A, Simonett]

Swaorn before me this _/ é

day of July, 2024

GERARLD E HULL

Motary Publle, Stale of New Jersey
Come, 3 50191455

] Wy Commission Explres 0414312021

Notary Public, L,
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Case 1:24-cv-01859-MMG-BCM  Document1l Filed 03/11/24 Page 1 of 18
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UNITED STATES DISTRICT COURT " W,
SOUTHERN DISTRICT OF NEW YORK 0, g Up,
0,-(“ . fy@‘ /
b
o 7
MfH?AA, FaE4h - Sfmo NL:"/J—\ s R
Write the full name of each plaintiff, }' C.S (MW"&) v
(Include case number If one has been
asslgned)
-againgt-
L L COMPLAINT
Ootcte i) AnTiony Simo pe 7L~H
/ . \ Do youwank a jury tilal?
and  oseskt A R e CYYes ©1No
f —(/— j

Write the full name of each defendant. If you need more
space, please write "see attached” in the space above and
attach an additional sheet of paper with the fufl list of
names. The names listed above must be identical to those
contained In Section Ik

NOTICE

The public can access electronic court flles. For privacy and securlty reasons, papers filad
with the court should therafore not contaln: an individual’s full social security number or full
birth date; the full name of @ person known to be a minot; or a complete financlal account
number. A fillng may include onfy; the last four digits of a soclal security number; the year of
an ndividual’s birth: a minor's initials; and the last four digits of a financial account number.,
See Federal Rule of Civil Procedure 5.2,

Rev. 1/9/17
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Case 1:24-cv-01859-MMG-BCM  Document 1 Fifed 03/11/24  Page 2 of 18

I. BASIS5 FOR JURISDICTION

Federal courts are courts of limited jurisdiction {limited power). Generally, anly two types of
cases can be heard in federal court: cases involving a federal question and cases involving
diversity of citizenship of the parties, Under 28 U.S,C. § 1331, a case arising under the United
States Constitution or federal laws or treaties is a federal question case. Under 28 UL.5.C. § 1332,
a case In which a cltizen of one State sues a citizen of another State or nation, and the amount
1K Coritioliersy is moFe that $75,000, Isa diversity cdsé. In'a diversity case, ho defendant may =~
he a citizen of the same State as any plaintiff,

What is the basis for federal-court jurisdiction In your case?
[ Federal Question
‘E\ Diversity of Citizenship

A, Ifyou cheqked Federal Question

Which of your federal constitutlonal- or federal statutory rlghts have been violated?
?eféwﬂﬁ/e Ww:a/ moﬁm%f RIGH 1% , éﬁ@o@" /W‘Gﬁ’/ﬁiﬂoﬂj‘
vtk f&f@ms M‘D Oth{—ﬂZ’- SHAAVIEY -

B. If you checked Diversity of Citizenahip .
1. Cltizenship of the parties

Of what State Is each party a citizen?

The plaintii:‘f , MA—QJ'A* FABI A SrmoNE “{""ﬁ , 18 a cilizen of the State of
{Plaintiff's name)

{State in which the person resides and intends to remain.)

ar, if not lawfully admitted for permanent residence in the United States, a citizen or
subject of the foreign state of

If more thatt one plaintiff is named In the complalnt, attach additional pages providing
information for each additlonal plaintiff. .

Page 2
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Case 1:24-cv-01859-MMG-BCM  Document1  Filed 03/11/24  Page 3 of 18

If the defendant is an Individual:

The defendant, Geraep Jj’ Ape Y -5; Wﬁdﬁ , 18 a citizen of ihe State of

(Defendant’s name) /

i Bebptdpp. (BeATl) e lisen ﬂéyewwfﬁi

N
ot, if not lawfully admitted for pexmanent residence in the United States, a cilizen or
subject of the foreign state of

If the defendant s a corparation:

The defendant, , Is incotporated ynder the Jaws of

the State of

and hag its principal place of business in the State of

ot is incorporated. inder the laws of (forelgn state)

and has its principal place of businegs in

i more than one defendant is named in the complalnt, attach addltional pages praviding
Infarmation for each additional defendant.

II. PARTIES

A, Plaiatiff Information .

brovide the following Information for each plaintiff named in the complaint. Attach additiona
pages if needed,

MAr B~ TAG| e Stto e f—({

First Name Middle initial Last Name

2323 scperMeatHoMN o I D

Straet Address
Eieoo 1hy MY HoIF . 0032
v GOy Gty = v e e Sl te —2ip-Godg—-—m-rmr e
41%) FsE6 0848 |
Telepf{one Numbey Emall Address (If avatlable)

Page 3
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Case 1'24-cv-01859-MMG-BCM  Document 1 Filed 03/11/24  Page 4 of 18

B. Defendant Information

To the best of your abllity, provide addresses where each defendant may be served, If the
correct infarmation is not provided, it could delay or prevent service of the complaint on the
defendant. Make sure that the defendants listed below ate the same as those listed in the
caption, Attach addltional pages If needed,

Defendantc "~ GEEAED T Ao Y &,Momé%{ -

Flrst Name Last Name
Peinid
Current Job Tltle {or othet identifying information}

265 grarory el

Current Work Address (or other address where defendant may be served)

New  Cify Ny [095€
County, City ! State Zip Code
. fe .
Defendant 2! }O S'Lf H 5 (MoNE 'J’J'j
First Name Last Name

ﬂwem‘wn} M #M/J s oWne .

Current Job Title {or ather identifying Information)

3ot S Mpiy st

Current Work Address {or other address where defendant may be served)

pew O F? My
County, Clty stale ) Zip Code
Defendant 3:
First Name Last Name
Current Job Title {or other [dentifying Information)
current Work Address (or other address where defendant may be served)
County, City State Zip Code
e e e e 2 it e

Page 4
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Case 1:24-cv-01859-MMG-BCM  Document 1 Flied 03/11/24 Page 5 of 18

Delendant 4:

First Name Last Name

Current Job Title (or other identifying Information}

Current Wark Address {or other address where defendant may be served) Coe-

County, City State Zip Code

111, STATEMENT OF CLAIM
Place(s) of ocetrvence: Cf H 260 / SMB et yp Buatid  codpnzy
/ v f

Date(s) of occutrence: .LL/,O? /3-@ 23
! 14

FACTS:

State here brlefly the FACTS that support your case. Describe what happened, how you were
harmed, and what each defendant personally did or falled to do that harmed you. Attach
additional pages if needed.

.T Marip Fhein Sop el pade A ,}coc(q,z o pcle thal-
slata Mot Gesed ﬂn%/wﬂv Syt (VR photded stay
with my_ davgthve enns Je. Colixds Siavopedds
ontiL Sf«»ep o Bradl do Peciwve rtn bask.
!j’ww% 4+ }Q.:t{/»éf\_ B ot oéeycr\g/ Jhe fowd vl
Jlord . chst opbre. #00564?3 94 2018 . £.00. ool
page 140 1/ ,;:[QQJJJUL a Avricrie  sh has also
ot o&,amwc i+ ﬁa&ﬁio icocats apd Jhe :)—CLH%
oloes ot ’/Cbkw\—% hr :}\’P for ofochor ‘o FC”%}
hon Juntfh . Riscl<d pet 2 el AMU‘AM
o L \/own Narnea )Q/&’,CUL /M,e_ g}%o,o,hb( —%lxaf

5",19,!:{;’)‘}.6 UP’@CU'P“U%}, [n c{e-f@!k

Pageb

19a




Case 1:24-cv-01859-MMG-BCM ~ Document 1 Filed 03/11/24  Page 6 of 18
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I dost 1T A / Tl 7 el ofs J‘Wé /'I}Lat/@ 7A“
P envels ecols anovinc) 440 oo, I Aest Cﬁ‘déﬁﬁ/& and
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Casé 1:24-cv~01859-MMG~BCM Document 1 Filed 03/11/24  Page 8 of 18
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INJURIES:

If you were injured as a result of these actlons, describe your injuries and what medlcal
treatmant, if any, you required and received.

T Aot fobs 3 Hemsn; & loof collese (F mw@z)
7 an Aoorhy | jand ( OYHLY . coed oy dews skl
s /f?xﬂdw% afctmdt% fo Jor /*faﬁéjkd foc] %
Lale 3 CudidEand s o Py Mo ;70{:

IV. RELIEF

State briefly what money damages or other relief you want the court to ordet.
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V. PLAINTIFF’'S CERTIFICATION AND WARNINGS

By signing below, I certify to the best of my knowledge, infoxmation, and belief that: (1) the
complaint is not being presented for an improper purpose (such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation); (2) the clatms are supported
by existing law or by a nonftivolous argument to change existing law; (3) the factual

evidentiary support affer a reasonable opportunity for further investigation or discovery;
andl (4) the complaint otherwise complies with the requirements of Federal Rule of Civil
Procedure 11,

1 agree to notify the Clexk's Office in writing of any changes to my mailing address. 1
understand that my failure to keep a current address on file with the Clexk's Office may
result in the dismissal of my case.

Each Plaintiff must sign and date the complaint. Attach additional pages If necessary. If seeking to
proceed without prepaymaent of fees, each plaintiff must also submit an IFP application.

031 [2024 | w7

. _contentions have evidentiary support or, if specifically so identified, will lilkely have . ...

Dated ’ Plaintiff's sTghature
s I (9/\1@/\)4 + N
Flrst Name piddle tnittal Last Naime
PO Box [F0073 2
Street Address
Preo jolyn N I 2] 3 0oFI—
County, Gty / State [ Zip Code
|7 F5E 0999 .
\Telephone Numbay Fmall Address {If avallable)

Thave read the Pro Se (Nonprisoner) Congent to Receive Doctiments Electronically:
B Yes [ONo

i vou do consent to recelve documents electronically, submit the completed form with your
complaint, If you do not consent, please do not attach the form,

Page 7
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By [l .

FOUNDATION EDSON QUEIROZ .
UNIVERSITY OF FORTALEZA

NAM}

Medlcal attentlon Nucleo

Prascriptions

The patlent Jenplfet Calixto $imonett! has moderate autlsm, requirlng nronltoring
and speech therapy, occupatlonal therapy and psychotherapy to her soclal and agademle
developmant.

C0-10 F&4

pr. 5avio Caldas

Neurologlst Children

CRM 10,206

[DOCTOR slgnature and starap)

10, 05, 15 {dd, mm, yy)

State of New York
Country of Unitad States

{, Maria Fébia Calixto Simonetil, attast to iy coripetency to translate from Portuguese
to English, and 1 certlfy that this Is & correct translation of ali pertinent Information
from the Portuguese original. '

Signed this August 30, 2016, In New Yark City, New York,

mﬂbﬁw e

U

29a

R




FUNDACAD (LSO QUEIRTT
UHIMERT DADYS e F ORYALELA
(ARG LA DB NES

My
Nicloo da Alergéo Mddica Inlggrada
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oo Desembargedor Floriane Bansviles Magolhivs, 221 — Edson (f'ue‘uaz, FulnahmJCE-CEP.: 60011-960, ~ Telelone 55 (85) 3477 9641
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|

e
—cirt

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

o
——

|

4 '
ffi ]‘,’f}}

iy fasin  Simowetls

{tlst the full name(s} of the plaintifi{s)/oatitloner(s).) 34 CV’DIPj? ( X ) ]

-againsl-
@\é/ah&,o /47tff'HfD/d\p 8 f/b’b(;mjg; ) {_‘
'%/f f}wmow (?)M Je b

{ (List the full narme(s) of the defehdant(s)/réspandent(s).)

NOTICE OF APPEAL

Noticc-is hereby given that the following parties: et 8- =F A5l 4 - \gf MO M%Af

(list:the names of all parties who are filing an appeal)
in the dbove-named case appeal fo the United States Court of Appeals for the Second Circuit

{rom the Ojudgment Elo/rdc:f enteied oi: ‘;D&'cégmgrag, /¥ ) 20 2% 3

(ddte that Judgment o order was entered c‘:'nﬂccket]
Dismissnt omﬁm OF eliif Ggfﬁ‘ﬂ/‘? based tn_ Age k=
o) Junsdict o~

Uf the apfieal Js from an.order, provide a brief description abave of the decision in th-order.}

Favpirn] 19, 2005 _ﬁfé/’—

that:.

{/Dated 1 Signatitd "
Simowe i mpep—

/

" Name {Last, Ficst; M)

.;.—,-44--_-aﬂ.-;<,~‘-74‘_’.%:"?:

Address City Zip Code: ‘
/‘r/-"f) '7‘?6’0:?'7’? LM 4T /D, A cor] ‘
Telephone. Number . _ " E-mall Address (if Gvatlable) 4 N .
STaFE (O MEwW YR KAMALR SON
o y Notary Public, Stole of New Yark
SOUNTY OF KINGS QWNIO 01396039%49 :
——— MR BERNRE ME ; . ualified In Kings County
MEOR i hadedc Bommlasion Expiras March 31, 2027

“Each party fling the appeal must date and sign the Notice of Appeal and provide his of her mailing’ ‘addyess and teléphane

numbat; EXCEPT that a signer of 3 pro se notice of appeal may sigrifor lils or her spousé ard mifior childien Jf they are partles
to the casé. Fed. R, App. P. 3(c)(2) Attach additional sheets of paper. as nacessary.

revi1yz3s AAPgA ¥ Upgpden s

L%
A?
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"UNITED $TATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thurgood Marshall U.S. Courthouse.

40 Foley Square

New York, NY:10007

‘Maria Fabis Simonetti,

Plaintiff- Appellant,

v,

Gerard Anthony Simonetti and Joseph Anthoxny Simonetti

Defendants-Appellee.

e-filed attorney’s: John O, C.-Moss Moss & Moss LLP ( jmoss@mossandmoss.com)

Nature of the Appeal: Appeal from the.dismissal order of

civil claims based on lack of jurisdiction

Appeal from the United States District Court for the Southérn Distriet of New York

Case # 2024 -cv- 01859, docket #30 WNature of Suit: 440 Civil Rights and Others,

et

TO THE HONORABLE COURT;

The Plaintiff, Maria Fabia Simonetti, respectfully submits this Motion to Appeal the ruling
rendered by theHonorable Judge Margarét M. Garnett on December 18, 2024, in which the
Court dismissed the Plaintiff's suit on the grouhds that the Southern District of New York
(SDNY) Court lacks jurisdiction. The Plaintiff asserts.that the lower:court's decision

mlsmterpreted the nature of- the underlymg clanms and mlsapplled the 1aw Irespectﬁllly -

o Mfﬁrequest that the Court of Appeais TBVZIGW and reverse thls dJsrmssaI allowmg the clazms to-

proceed based on the following grounds:
I. Statément of Jurisdiction
This Court has jurisdiction over this matter under 28 U.S.C, § 1332. (piversity of citizensliip)-, as

the parties are citizens of different countries, and the claims involve fraud and financial damages

‘tied to assets located in New York, Additionally, jurisdiction is proper under 28 U.8.C. § 1331 as

35a L0
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the claims involve violations of federal law concerning the enforcement of foreign judgments
and rights vnder international treaties. Moreover, I am able to pursue civil rights claims under
U.S. federal law,.suoh a5 fraud in divorce proteedings (iﬁciudihg—'my.‘lin-iaws'- will), emotional

distress, and financial damages, dué fo the involvement of U.S. jurisdiction in the matter.

Further; the Southern District of New York should have exeréised jurisdiction bécause the claims
involve U.S. citizens, including my daughter, who is a U.S, ¢itizén born abroad and is entitled to
full protection under the U,S. Censtitution, The failure to recognize jurisdiction over claims

involving 1J.S. citizens, such as my daughter, undermines the‘,rights afforded by U.S, law.

IL. GROUNDS FOR APPEAL

The Plaintiff respectfully requests the Court to reverse the dishiigsal and hold that the SDNY"
Court hag proper jurisdiction to hear this case. For diversity jurisdiction (28:1332) to apply i a
federal court, the Cormplete Diversity that parties are from different conntriés, Since my
daughter and I are from a foreign country, duo-citizen, and the defendants are Americans, one is
in Brazil, this seems to meet the requirement of diversity, Also, the- Amount in Controversy
exceeds $75,000, If my claitn meets this threshold, diversity of jurisdiction could apply, In
addition, the Plaintiff submiis the following grounds for appeal:

A. Misapplication of Jurisdictional Law

The court misapplied the law regarding subject-matter jurisdiction, exroneously conflating issues
of child custody with the civil rights violations dlleged in the complaint, The claims at issue
relate to fraud and violations of Plaintiff’s propeity rights under the Constitition, specifically
conceining the Defendant’s unlawful conduet regarding divorce settlement and will provisions,

TN L R

N i S T 0P A g ST BT e D S E \~:;‘-‘,«-~:-'«‘::-n.':':«-ﬁ'::;:_'z:n‘a‘aivj-'m‘.’-:;-w-:':zi:f.w-.tr!r-‘::t.-::w.’:—‘.'\--::-1'---.-«"/3--.',-T=~‘i-1-r=i=i\‘--'-i'r'.k="w'-‘i-‘u-‘-"":'.h.‘."
‘Under the federal eourtis jutisdictional framework, subject-matter jurisdiction-over civil rights

violations falls under 28 U.S.C. § 1331 (federal question jurisdiction). The case invelves an
alleged violation of federal law (fraud, fiduciary breach), which gives this Court proper
jurisdiction. The lower.court improperly dismissed the claims based o o misfeading of the.

natugé of'the case. Seg, e,g., Shady Grove Orthopedic Associates, P.A. v. Allstate Insurance

36a
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Co., 559 U.8.-393 (2010) (affirming federal court's jurisdiction over-claims arising under federal

law even where there may be state law concerns),
B. Thie Court Erred by Not Applying Proper Legal Standards to the Civil Rights Claim

The Plaintiff asserts that the trial court failed to consider the core civil tights issue involved. In.a
‘case such ag this, where fraud and misappropriation of assets within divoree procéedings are
alleged, the court should apply relevanit civil rights statutes, such.as 42 U,S,C., § 1983,
(action for the deprivation of rights under color of laW)‘, in determining jurisdiction, not
merely rely on child custody jutisdictiorial considerations. See 42 U.8.C. § 1983; Lugar v.
Edmiondson Qil Co., 457 U.S. 922, 924 (1982) (defining action under color of law and the
rights protected by civil rights claims).

C. Judicial Error in Characterizing the Case as a Child Custody Dispute

The lower court improperly classified the suit as involving child.custody. The Plaintiff’s claim is
rooted in fraud, misappropriation of property, and interference ‘with legal rights conceining the
Plaintiff’s divoree and will, not ¢hild custody. As such, the SDNY court's decision to dismiss the
case based on an incorrect assumption of subject-matter jurisdiction is legally flawed, The suit
does Tiot cenler on child custody. issues but rather on fraud ang violations of property rights
withif the context-of family law matters, and violation of custody order, my right to have and

assist my daughter as a hothe.

See, e.g,; Thompson v: Uniited States, 492 F.2d 493 (9th Cir. 1973) (holding that federal.
jurisdiction may be invoked in civil rights cases irtespective-of family law issues suchi as child

custody).

D. Court's Failure to Recognize Civil Rights Violations of a U.S. Citizen Child Abroad

<o The distrct.court’s reliance ot the-argumentthat it hes o jufisdiotion due to the ohilds regidence -

| ‘abroad misinterprets the scope of U.S. civil rights law. The Plaintiff's case involves a claim under
U.S. law, including the right to healthcare and protection frem harm, which must be protected by
U.S. couits, regardless of the child's residencé abroad. The Defendant's actions inl denying
medical tréatment for the chifd who suffers from autism and heart disease present a direct
violation of these rights. So, the father’s actions, such.as taking the child without mother’s

consent, 'neglecﬁn'g- her health, and dénying her nyedical care.could potentially be viewed as a

37a
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violation of federal rights. Courts havé consistently held that U.S. citizens, particularly

childrén, are entitled to protections under U,S. law, even when they are abroad.

T. Incorporation of the Hague Convention in Jurisdiction Over International Custody
Matters-

The district court’s ruling dismisses the applicability of international treaties, such as the Hague:
Convention on the Civil Aspects of International Child Abduction, which provides a framework
-for protecting the welfare of children in custody disputes. Although the. court referenced the
Hague Convention, it did not sufficiently. address the child's health arid civil rights violations in
the eontext of U.S. jusisdiction. The Plaintiffs case is riot merely & cistody dispute but is

centered avound the protection of civil rights, especially considering the child’s 's'p»‘ecial needs.

G. Legal Precedent Supporting U.S. Jurisdiction Over Civil Rights Viglations Abroad

U.S. courts have long tecognized the right of 1J.S. citizens, especially minors, to seek rediess-for
violations of their civil rights, including healthcare, regardless of their location abroad. The
detiia] of'medical care and réfusal to provide treatment for the child’s health conditions presents
a serions issue of neglect, which U.S, courfs have the responsibility to address. As established
in cases like Doe v, Abboit, 2021 U.S, App. LEXIS 20147 (5th Cir. 2021), U.S. courts are

empowered.to protect their citizens' fundamental rights from violations occurring gbroad.

H. Plaintiff's Claim Involves More Than Custody Disputes

Contrary to the distri‘c‘,t‘ceurt-'s'zassessmem-,jthc Plaintiff’s complaint involves claims of severe.
medical neglect, fraud, emotional distress, and economic harm caused by the Defendant’s
actions. The Plaintiff has shown substantial evidence of hew the Defendant’s actions have
directly affected both the child’s heajth and the Plaintiff’s te_conomic_wélle.-being_. The district

court’s dismissal fails to account for the broader nature of the Plaintiff’s claims, which

1. Violation of Parental Rights and Property Interests in the U.S.

‘The-Plaintiff also asseris that the actions of the-Défendant violate. her riglits to custody and het
financial rights as stipulated by the U.S: légal system, including enforcement of parental rights
under the laws 6f New York, and-the will of the Plainiff's father-in-law. These fights are
protected under U.S. law, and the Plaintiff has a legitimate elaim to seek énforcement of these

rights, particularly given the Defendant’s disregard for them,

38a
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TIL Statement of the Case
1. Background:

o The Plaintiff (myself) was married to the Defendant (Ex-Husband) in New
York in 1998,
o The Plaintiff and Defendant, Gerard A. S,, have two daughters, one of whom,
J. C, 8,, Autistic, is missing has duo-citizen, The first daughter born it Nyack,
NY; 1998;-second davighter born irt Brazil is being usc fo financially and.
émotionally hurt me, Autistic, duo-citizen, she has been missing her doctor’s
specialist treatments for about 6 years. She doesn’t have hek rights.
¢ A Brazilian court has issued an order for temporary custody to the father, one-
of the defendants, and he should return the child to the Plairitiff; mother, when
I get in Brazil, but the Defendant has failéd to comply with this order, cvading
enforcement. This order is already writ by the father’s lawyers as you Honor
can se in previously moticn, at Kings Court, The plaintiff has the right to
tave the child and continue her medical treatments.
¢ The Defendant is also itnplicated in fraudulent activities related {o FBI
investigation (Thomas Franklyn Tarbutto in Jail in California), this {s the

reason he difficult the division of assets in the Plaintiff’s.divorce. Also, he.is

hiding from federal investigation with the litfle girl missing to hurt the mother,

forT have given all his skype conversations to the Federal investigator in
Brazil and at Kings Court.

2. Previous Ruling;

On December 18,2024, the SDNY Court dismissed the- Plamnﬁ’s case for lack of

P T B R MRS LT

- jurlsdlcnon However, ] nssert that this- rullng faz]s to fake mto account the sngmﬁcant B

ties to New York. and the civil damages that 1 suffered, I became homeless and even.
the father evicted my-daughtets (duo-citizens), without our rights due to the

Defendant’s fraudulent actions,

39a
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1V. Legal Arguments. for Appeal

1. Jurisdiction Exists in SDNY for Civil Claims.
The dismissal of the case for lack of jurisdiction wag etroneous, Jurisdictiorn exists in this
Court due to the Defendant's strong ties to'New York, including his birth in Bronx, New
York, my.residence in New York, and the Defendant's poténtial.assets and business
connectjons in the state, Thete are signiticant financial and emotional damages that.are
directly tied to the Plaintiff's-civil rights viclations and the Defendant's fraudulent

activities.

¢ Both defendants were born in Bronx, New York, and the Plaintiff lived in New

York during the marriage and divorce;

s The Defendant’s business and financial interests are based in New York:

e The Plaintiff and her daughtérs are U.S. citizens, with one daughter having
dual citizenship (Brazil and the U.8.).

s The Plaintiff hds faced domestic violénce in Brazil, and the Defendant’s
actions have caused harm to both, plaintiff and my daughters, including;
fraudulent financial actions in.the diverce over $75,000. 1, the plaintiff, lost
jobs.looking for my daughter; dropped Law school in Brazil, Criminal Justice
and Pre-Nursing at.College in NY. I am being retaliate for witnes of the
scam;.and in Brazil there-is no protection for me and 1y daughter who is

‘missing for 6 years abducted,

Given these factors, SDNY has jurisdiciion over this case, éspecially consideririg the frandulent

financial activities and potential assets in New Yotk.

2 My Ability to Continue the Case

4 am the plamtlff seekmg to sue Gerard and Joseph Snnonctta for f'raud m relatmn R

to the division of marital assets-and my rightful share of my ]ate‘father-m-law s estate, As
noted.in Exhibit 1 {my daughtei’s address does net exist; wrong email address to federal
investigation; Gerard-S. states that faily cothpany in N'Y; with brother Joseph 8.
supported us in federal investigation-in Brazil), Gerard’s fraudulent actions have caused

me significant emotional, financial, and psydho'logit:al distress, further exacerbating the
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harm caused to-me and my daghter’s healih. 1 stspped work and dropped out of Pre~
Nursing College, looking to find them and worry about my daughter. Also, violation of
custody ‘order, the.custody of my daughter is an issue that has already been addressed by
Brazilian courts, However, Gerard’s actions have violated Brazilian court erders that I
GRANTED CUSTODY ALREDY IN BRAZIL; The order that the father.issued in Kings
Couwit clearly states that my daughter should be returned to méupon my arrival in Brazil
(Exhibit 2), Déspite this, Gerard has evaded enforcement of this order, that he writ in
Kings Court, NY; and has put my daughter’s health at risk 0. hurt me.

As defendant’s failuie to comply with this order puts my-daughtet in immediate danger,
and fof the reasans stated above, the Plaintiff-Appellant respectfully requests that the Court of
Appeals grant this petition for appeal, reverse the district.court’s denial of jurisdiction, ard
remand the case for furthér proceedings. Fornot only my custedy rights granted by the.
Brazilian court should be enforced, and U.S. courts can take jurisdiction over casesinveolving
U.S. citizens abroad when their righfs are being violated, so the rights of a U.S. citizen child
aite at stake, and it is critical that U.S, courts intervene to ensure my daughter’s well-being and

protect her civil rights under U.S. law.

Damage Claimis: The Defendant’s fraudunlent detions and violation of Bidzilian court
orders, which led to hiding my daughter’s wheredbouts, have caused emotional,

financial to nie, arid health-related harm to my U.8 Citizen danghter,

Civil Rights Claims: These claims aré brought under U.S, federal law, including

fraud, emotional distress, and financial damages.

3. Fraudulént Actiousand Financial Harm:

I.am seeking to sue Gerard and Joseph Simonetti for fraud in relation to the division of

.

e S8t And Ty gt SHATE Of fiy 14t Tatherin-law”

Egiate, ds'w
involvement in defrauding the FBI during a federal investigation. As noted in Exhibit 3, !
putting my daughter in a challenge with his;girllﬁ'iend, at Instagram, where is no

hospital néar,ho ele'ctﬁcity in the §treet, put my daughter’s health in danger fo hurt

me; Gerard’s fraudulent actions with & corrupted lawyer in Brazil, invade the House,

broke everything, almost killed me and never got on jail for that; he have caiised me
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significant emotional; financial, and psychiological distress, further exactrbiating the harm

caused to me and now fo my daughter.

. Violation of Custody Order:

The custody of miy daughter is.an issue that has already beén addressed by Brazilian
cousts. However, Gerard’s actions have:violated Brazilian court orders. A Brazilian
judge’s temporary custody Order‘cieariy states that my daughtet should be réturned to me
upon my arfival in Brazil (Exhibit 3)., Déspite this, Gerard has.evaded enforcement of
this order-and has put my danghter’s health at risk, I appeal this decision, as Gerard’s

failure to comply with this order puts my daughter in immediate danger.

. Enforcement of Brazilian Child Custody Orders

While custody issues are typically handled by Braziliat couits, I:am not seeking custody
but rathet enforcerfient of my rights.as I granted the custody of my autistic daughter and
civil damages. The Hague Convention on the Civil Aspeots of International Child
Abduction provides a legal framework for the rétuin of children wrongfully removed or
retained geross international borders. Given thai Brazil is a signatory, the wrorigful
tetention of my daughterthere falls under this framework, and the U.S. courts have the

authority to assist in enforcing these ordsrs.

Federal Claims for Fraud and Emotional Distress

+ Under 42 U.8.C. § 1983 (Civil Rights Act) and commori law fraud piingiples, T am

,.,=¢\.-uf7¢;;:\

bringing claims for frand and emotional distréss due to the Defendant’s actions neglecting
iny daughter’s healthy and making me travel giving wrorg/ not existent address to U,S
Embassy. These clainis are based on the Defendant’s evasion of both Brazilian-and U.S.

legal processes, causing harm to my financial well-being and emotional state,

A A A T LTI T e e A I S A e RS 2R

“Iriternatinmal Law a0d the Hagie Conveition: "

The failure to consfdé:'intcmatidhal legal frameworks, ineluding the Hague Convention
on the Civil Aspects of International Child:Abduction, is another ground for appesl,
Gerard’s wmng-ﬁli reterition of my tiaughter in Brazil, despite the existing custody order,
directly violates iriternational child protection protocols, and this Court must address this

issue,
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8. Fraudulent Concealment of Daughter's Whereabouts:
Gerard has actively concealed my-daughter’s whereabouts by provid'ing false:addresses to
both U.S. Welfare and 1J.S. Embassy officers. [ have made multiple trips to Brazil to
locate my daughter, but Gérard and his accomplices-deliberately misled me; puiting my
daughter‘at further risk, This deliberate concealment; as detailed in Exhibit 3, further
demonistrates the fraud and deceit on Gerdrd’s pért, which should be considered in these

proceedings.

9. Emergency Relief:
Given the imimediate hiealth risks to iy daughter, I request that the Couit issue an
emiergéney writ of infunction, compelling Gerard Simonetti to comply with the Brazilian
court's order for the retuin of my danghter. As my daughter’s guardian, T ari entitléd to

seek her immediate retirn and ensure her access to necessary medical care.

IV. Conclusion and Request for Relief
Based on the-arguments above, [ respeétfillly request that the Court:

1. Reverse the District Court’s dismissal of the case for lack of jur{sdiction and allow the
claims to pro¢eed on theii merits, including my daughter’s rights and my claims for

finanéial damages, fravd, and emotional distress.

2. Recognizes that U,8, federal courts have jusisdiction to hear givil rights claims arising
from the medical neglect‘an'd" harm to a U.S. ditizen child, birth abroad, as well as claims

involving custody, divorce division, and inheritance,

AR RN 1

3. "Grant an émeérgency wiit-of ifijunction compelling the Defendant to comply with the |
Brazilian court’s order for the return of my daughter to stopping her father from’

neglecting on her health needs.

4, Issue re]jef"'un_dtér‘th'eﬂaguean\?ention on the Civil Aspects of International Child
Abduction and the International Child Abduction Remedics Act (ICARA), 42 U.S.C. §

43a
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11601, ¢t seq., due to the Defendant’s wrongful rétention of my daughter and neglect of

her-medical and treatments for autism, all her needs.

5. Provide temporary alimony ot spousal support to ensure that I oan meet my basic
financial needs or while this situation with my daughiter.is ongoing, 1 am not able to
work.

6. Waive.all Courts fees for this appeal under: 28 U.8.C. §1915, as I am curtently- indigent
ahd unable to afford the costs. of litigation.

Given the urgency and importance of my daughter’s health and well-béing, as well as the

financial hardships I have suffered, I respectfully ask-for your urgent attention to this matter.

aarony

Thank you for your time and consideration.

Sincerely,

=

Maria Fabia Simonetti

Certificate of Service

I hiereby certify that a true and corvect copy of this Motion for Appieal was served on'the
Defenidants, and Defendant's lawyer, by email and mail on January 14, 2025

r?“. ‘_‘F——‘y = .‘.,‘-.‘H‘., g r - .
'Maria Fabia Simoneiti

ATATE OF MFw VR
SOUNTY OF KINGS
AGNED QEENQL ME ()

O REs T Qegeer

ey,
Z_{'AMAL pSGN
Notary Pyblio, Slate of New York
No. 01506089549
Qualified In Kings Colity _
‘Comrnisaion Expiras March 31, 2027
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USDC SDNY

DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK. DOC #:

MARIA FABIA STMONETTL, DATE FILED:_ 12/18/2024

Plaintiff,

against- 24-CV-01859 (MMG)

ORDER OF DISMISSAL

GERARD ANTHONY SIMONETTI; AND
JOSEPH A, SIMONETTI,

Defendants.,

MARGARET M, GARNETT, United States District Judge:
BACKGROUND

This action was initiated by Complaint on March 11, 2024, by Plaintiff pro se Maria
Fabia Simonetti (“Plaintiff”). See Dkt. No. 1 (the “Complaint” or “Compl.”). Broadly speaking,
this case concerns a custody dispute over the minor child of Plaintiff and Defendant Gerard A.
Simonettl, See id, Also named ag a Defendant is Gerard A. Simonetti’s brother, Joseph
Simonetti (together with Gerard A, Simonetti, the “Defendants”). The minor child has lived in
Brazil since she was born and has never lived in, or even traveled to, the United States, Id.
Among other claims, Piaintiff alleges that her daughter’s mental and physical health is not being
propetly treated in Brazil. See generally Compl,; see also Dkt. No. 27 (containing additional
allegations), Construing her request for relief iiberally due to Plaintiff’s pro se status, see
MecEachin v. MeGuinnis, 357 ¥.3d 197, 200 (2d Cir. 2004), she requests the Court enjoin the
Defendants from “harming” her daughter and that her danghter be returned to her from Brazil,
See Compl. at 11; see afso Dkt, No. 27 at 1 (“I am seeking inunediate relief, including the
restoration of my rights as a parent, an injunction to prevent further harm.”).

On June 3, 2024, this case was reassigned from Chief Judge Laura T. Swain to the

undersigned. On July 22, 2024, Defendants Gerard Anthony Simonetti and Joseph Simonetti
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(“Defendants”) moved to dismiss this case pursuant to Fed, R. Civ. P, 12(b)(1) and 12(b)(6) and
arguing, infer alla, that this case is identical to multiple cases already adjudicated in New Youk
State Court. See Dkt. No, 12, Plaintiff opposed Defendants’ motion to dismiss on July 29, 2024,
See Dit. No, 13, On October 24, 2024, the Court referred this matter fo the designated
Magistrate Judge, Judge Barbara C, Moses, for General Pretrial matters and a Report and
Recommendation on Defendants’ pending motion to dismiss. See Dkt. No. 22.

While the motion has been pending, Plaintiff has repeatedly contacted the Court’s
Chambers by email and, on occasion, by telephone. Additionally, and despite the pending
motion to dismiss, on November 13, 2024, Plaintiff filed a Proposed Order to Show Cause
sesking a preliminary injunction and temporary restraining order with emergency relief, See
Dkt. No. 25, Upon review of the submission, the Court declined to sign the Order to Show
Cause and denied Plaintiff’s motion for a preliminary injunction and temporary restraining order.
See Dkt. No. 26, Furthermore, fhe Court prohibited Plaintiff from contacting Chambets and
informed Plaintiff that further communications should be addressed to Judge Moses. /d. Shortly
(hereafter, on December 3, 2024, Plaintiff filed yet another motion for preliminary injunction
with emergency relief, See Dkt. No, 27. On December 16, 2024, Defendants opposed. See Dkt.
No. 28,

Althongh this matter is refetred to Judge Moses for GPT and R&R, upon closer review of
the Complaint and other filings in this matter, and for the reasons discussed herein, the Court has
determined that it lacks subject matter jurisdiction to hear this matter, Accordingly, the reference

is withdrawn and the case is DISMISSED for lack of subject mafter jurisdiction.
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DISCUSSION

Federal district courts ate coutts of limited jurisdiction and may not hear a case absent
subject matter jurisdiction. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.8, 546, 552
(2005), The requirement of subject mattet jurisdiction cannot be waived, United Staies v.

Cotion, 535 U.S. 625, 630 (2002), and its absence may be raised at any time by a party ot by the
coutt sua sponte. See Henderson ex rel. Henderson v. Shinseki, 562 U.8S, 428, 434 (2011)
(“[Flederal courts have an independent obligation to ensute that they do not exceed the scope of
their jurisdiction, and thetefore they must raise and decide jurisdictional questions that the patties
either overlook or elect not to press.”).

Even in pro se cases, the obligation to establish subject matter jurisdiction Hes with the
Plaintiff. Lyndonviile Sav. Bank & Trust Co. v, Lussier, 211 F.3d 697, 700-01 (24 Cir. 2000);
Micolo v, Greenpoint Sav. Bank, No. 17-CV-3991(J8)(AKT), 2018 WL 1730352, at ¥2 (ED.N.Y.
Apr. 9, 2018) (“Notwithstanding the liberal pleading standard afforded pro se litigants, federal
courts are coutts of limited jurisdiction and may not preside over cases if they lack subject matter
jurisdiction.”), A federal district court’s subject matter jurisdiction is available only when a
“federal question” is prosented or, if asserting claims under state law under the court’s diversity
jurisdiction, when, among other circumstances, the plaintiff is a citizen of an American State, the
defendant is a citizen of another American State ot a citizen or subject of a foreign coundry, and
the amount in controversy exceeds the sum or value of $75,000, See 28 U.S.C, §§ 1331,
1332(a)(1), (2). When a court lacks subject matter jurisdiction, dismnissal is mandatory. 4rbaugh
v Y& H Corp., 546 U.8. 500, 514 (2006); see also Fed. R. Civ. P. 12()(3).

For the reasons discussed below, the Complaint does not allege facts sufficient to show
that the Court has sybject malter jurisdiction over Plaintift’s claims,

3
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First, Plaintiff does not allege facts sufficient to show that the Court can consider her
claims under state law under the court's diversity jurisdiction. To establish diversity jurisdiction
under 28 U,S.C. § 1332, g plaintiff must first allege that she and the defendants ate citizens of
different American States; a party may alternatively be a citizen or subject of a foreign country,
so fong as that party is not lawfully admitted for permanent residence in the United States and
domiciled in the same American State where the opposing party is a citizen. See § 1332(2)(1),
(2). In addition, for diversity jurisdiction, the plaintiff must allege to a “reasonable probability”
that her claims are in excess of the sum or value of $75,000, the statutory jurisdictional amount.
See § 1332(a); Colavito v. N.X. Organ Donor Network, Inc., 438 F.3d 214, 221 (2d Cirn 2006).
Construing the Complaint liberally, Plaintiff appears to be a citizen of New York, as she alleges
that she lives in New York and requests her daughter be removed from Brazil to New York. See
Compl. at 10-11, However, even construing Plaintiff’s allegations gencrously, the Complaint
does not allege facts sufficient for the Court to determine the citizenship of Defendants in a
mantier that would establish diversity jurisdiction. At times, the Coinplaint states that the
Defendants live in Brazil, see id, at 5, but the addresses provided for the Defendants in the
Complaint are residential addresses in New York State, see id, at 4, To the extent that Plaintiff’s
former husband would qualify as a “subject” of a foreign couniry, Plaintiff appears to allege that
the co-defendant former brother-in-law is a citizen of New York, which would destroy diversity,
Furthermore, even if complete diversity of citizenship had been properly pled or could be
determined from the allegations of the Complaint or other documents in this case, Plaintiff has
not established the statutory jurisdictional amount of $75,000 in controversy. See Id, at 6
(Plaintiff’s request for relief does not include any mosnetary damages). Thetefore, the Court does

not have diversity jurisdistion.
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Second, neither has Plaintiff established federal question jurisdiction. Federal question
subject matter jurisdiction may be established pursuant to § 1331 where a claim arises under the
“Constitution, laws or treaties of the United States.” 28 U.S.C, § 1331, “A plaintiff properly
invokes § 1331 jurisdiction when he pleads a colorable claim ‘arising under’ the Constitution or
laws of the United States.” Arbaugh., 546 U.S, at 513. A claim alleging federal question subject
matter jutisdiction “may be dismissed for want of subject matter jurisdiction if it is not colorable,
i.e., if it is ‘immaterial and made solely for the purpose of obtaining jurisdiction’ ox is ‘wholly
insubstantial and fiivolous.”” Id. at 513 n.10. PFirst, to the extent that Plaintiff attempts to assert
her custody elaims under the Hague Convention, the allegations fail on their face because “a
petitioner cannot invoke the protection of the Hague Convention unless the child to whotn the
petition relates is ‘habitually resident’ in a State signatory to the Convention and has been
removed to or retained in a different State.” Gitter v. Gitter, 396 F.3d 124, 131 (2d Cir. 2005).
Even construing Plainitff’s allegations liberally, it appears to be undisputed (indeed the
Complaint does not allege otherwise) that Plaintiff’s minor child was born in Brazil, currently
lives in Brazil, and has nevet lived in the United States. The Hague Convention is thos
inapplicable because “parental intent cannot alone establish a child’s habitual residence,” rather,
“a change in geography is a necessary condition to a child acquiring a new habitual residence[.]”
Id, at 133, Second, Plaintiff’s other clainy, see Compl, at 10 (alleging “divorce fraud” because
Plaintiff’s father-in-law’s will allegedty stated that he “loved” Plaintiff), is a state law claim over
which the Court has no independent jurisdiction. Finally, given the Plaintiff’s pro se status, the
Coutt independently knows of no federal law, constitutional provision, or freaty that would
provide relief to Plaintiff under the circumstances alleged in the Complaint. Accordingly,
Plaintiff has failed to properly invoke this Court’s federal question subject matter jurisdiction,

5
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The Court declines to address the Defendants’ res judicata arguments raised in their
motion to dismiss the Complaint because, as stated, the Court does not have jurisdiction o reach
the merits of this dispute.

CONCLUSION

In light of the foregoing, this Cowrt lacks subject matter jurisdiction to adjudicate
Plaintiff's claims. This action is therefore DISMISSED without prejudice. See Hollander v.
Garrett, TI0 F. App’x 35, 36 (2d Cir, 2018) {holding dismissal for subject matter jurisdiction
must be without prejudice). The Court certifies, under 28 U.S.C. § 1915(a)(3), that any appeal
from this order would not be taken in good faith and, therefore, IFP status is denied for the
purpose of an appeal, See Coppedge v. United States, 369 U.S. 438, 444-45 (1962),

The Clerk of Couzt is respectfully directed to CLOSE this case and terminate all
deadlines, The Clerk of Court is also respectfully directed to mail a copy of this Order to
Plaintiff,

Dated: December 18, 2024

New York, New York

S0 ORDERED.

MARGARFT@ GABNETT
United States District Judge
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USDC SBNY
DOCUMENT

ELECTRONICALLY FILED
DOC #:
DATE FILED:_7/9/2026

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARIA FABIA SIMONETTL
Plaintiff,
-against- 24-CV-01859 (MMG)
GERARD ANTHONY SIMONETTI; AND JOSEPH ORDER
A. SIMONETTI, -
Defendants.

MARGARET M. GARNETT, United States Distiict Judge:

The Cowrt asswines familiarity with the facts and procedural history of this matter. On
December 18, 2024, the Court dismissed Ms. Simonetti’s complaiut for lack of subject matter
jurisdiction, Dkt. No. 30, which the Second Circuit affirmed by summary order. Dkt. No. 37.
Ms. Simonetti now moves for civil and criminal sanctions and fees against Defendant Gerard
Simonetti and his lawyer for allegedly “committing a deliberate misrepresentation upon [the]
State of New York’s Court, to intentionaly [sic] exonerate [Defendant] fromn a financial ponzi
federal crime.” Dkt. No. 38 (“Mot.”) at I. Ms. Simonetti’s motion is DENIED.

Ms. Simonetti alleges that Defendant and his counsel committed fraud upon this Cowrt by
falsely asserting, infer alia, that Defendant was exonerated in relation to active Federal Bureau of
Investigation and foreign law enforcement inquiries. Mot. at 3, 6. But the Cowrt’s determination
of a lack of subject matter jurisdiction was based solely on the face of Ms. Simonetti’s pleadings,
not on any fraud or misrepresentation by Defendant or his counsel. Accordingly, the current
allegations, even if taken as true, do nothing to cure the jurisdictional defect. Ms. Simonetti’s
attempt to “preimise jurisdiction on the alleged violations of various Federal Rules of Civil
Procedure™ fails, because “{t]he Rules do not provide an independent ground for subject matter
jurisdiction over an action for which there is no other basis for jurisdiction.” Cresswell v.
Sullivan & Cronnvell, 922 F.2d 60, 70 (2d Cir. 1990).

Ms. Simonetti also invokes this Court’s inherent equitable power to impose sanctions.
Chambers v. NASCO, Inc., 501 U.S. 32, 43—44 (1991). “Because of their very potency, inherent
powers must be exercised with restraing and discretion.” Jd. at 44. Sanctionable conduct must be
proven by clear and convincing evidence, and the court must make a specific finding of bad
faith. DLC Mgmt. Corp. v. Town of Hyde Park, 163 F.3d 124, 136 (2d Cir. 1998). The court
must also make factual findings and identify the particular misconduct it deems sanctionable.
See MacDraw, Ine. v. CIT Group Equip. Fin.,, Inc., 73 F.3d 1253, 1262 (2d Cir. 1996). The
Court of course takes seriously any suggestion that an attorney or litigant has made false
representations. However, in light of the irrelevance of the representations (whether tiue or
false), the lack of subject matter jurisdiction over the substance of the litigation, the high bar for
imposition of sanctions pursuant to the Court’s inherent power, and Ms. Simonetti’s failure to
establish sanctionable conduct by “clear and convincing evidence,” the Court will not re-open a
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matter over which it has no subject matter jurisdiction merely to investigate the possibility of
sanctions for representations that, even if false, played no role in any aspect of the Coutt’s
decision to dismiss this case. Accordingly, Ms. Simonetti’s request for sanctions uunder the
Court’s inherent power is also denied.

While the Court is very sympathetic to Ms. Simonetti’s difficulties related to her child
custody battle, nothing in her motion, nor any of her previous filings, changes the fundamental
fact that this Court lacks subject matter jurisdiction to adjudicate her claims and thus is without
power o assist her. Although Ms. Simonetti is proceeding pro se, cotrts “should not excuse
fiivolous or vexatious filings by pro se litigants,” nor does pre se status “exeinpt a party from
compliance with relevant rules of procedural and substantive law.” Triestman v. Fed. Burear of
Prisons, 470 F.3d 471, 477 (2d Cir. 2006) (per curiam). Accordingly, Ms. Simonetti is advised
that continued frivolous filings may warrant sanctions, including designation as a “vexatious
litigant™ or a filing bar.

The Cleik of Couwt is respectfully directed to termimate Dkt. No. 38.

Dated: July 9, 2026
New York, New York

SO ORDERED.

MARG TM. GARNETT
United States District Judge
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25-117-cv
Simonetli v. Sinonetti, ef al.

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY
ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF
APPELLATE PROCEDURE 32,1 AND THIS COURT’S LOCAL RULE 32.1.,1. WHEN CITING A SUMMARY
ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL
APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY
CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY
COUNSEL,

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in
the City of New York, on the 18" day of February, two thousand twenty-six,

PRESENT:
MICHAEL H. PARK,
SARAH A. L. MERRIAM,
Circuit Judges,
KIYO A. MATSUMOTO,
District Judge.”

Maria Fabia Simonetti,
Plaintiff-Appellant,

v, 25-117
Gerard Anthony Simonetti,

Joseph Simonetti,
Defendants-Appellees.,

" Judge Kiyo A. Matsumoto, of the United States District Court for the Eastern District of
New York, sitting by designation,
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FOR PLAINTIFF-APPELLANT: MARIA FABIA SIMONETT],
‘ pro se, Brooklyn, NY.
FOR DEFENDANTS-APPELLEES: Joun O. C. Moss, Moss &
Moss LLP, New York, NY.

Appeal from a judgment of the United States District Court for the Southern

District of New York (Garnett, J.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED,
AND DECREED that the judgment of the district court is AFFIRMED.

Maria Simonetti, proceeding pro se, appeals from the district court’s December 18,
2024 judgment sua sponte dismissing her complaint for lack of subject-matter
jurisdiction.  Simonetti sued her ex-husband and her former brother-in-law
(“Defendants”), alleging that her ex-husband had violated a Brazilian court order
regarding custody of their daughter and asserting fraud related to her efforts to find her
daughter, her divorce, and her father-in-law’s will. Defendants moved to dismiss the
complaint on various grounds. The district court sua sponte dismissed the complaint
without prejudice for lack of subject-matter jurisdiction, concluding that the complaint
did not raise a federal question or satisfy diversity jurisdiction. Simonetti v. Simonetti,

24-CV-01859 (MMG), 2024 WL 5155759 (S.D.N.Y. Dec. 18, 2024). The district court
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subsequently denied Simonetti’s motion for reconsideration. We assume the parties’
familarity with the underlying facts, the procedural history of the case, and the issues on
appeal.

We review de novo a sua sponte dismissal for lack of subject-matter jurisdiction.
Digitel, Inc. v. MCI Worldcom, Inc., 239 F.3d 187, 190 (2d Cir. 2001). Because Simonetti
“has been pro se throughout, [her] pleadings and other filings are interpreted to raise the
strongest claims they suggest.” Shakirov v, Philips Med. Sys. MR, Inc., 103 F.4th 159, 166
(2d Cir. 2024).

The district court correctly dismissed Simonetti’s complaint for lack of subject-
matter jurisdiction. First, Simonetti’s complaint did not invoke any federal statute, and
her allegations~which concern her ex-husband’s neglect of their daughter, the couple’s
custody dispute, and Defendants’ fraud—did not present a federal question. See 28
U.S.C.§1331. Because she was proceeding pro se, the district court considered whether
she could be liberally construed as invoking the Hague Convention, Oct. 25, 1980, TIAS.
No. 11670, S. Treaty Doc. No.99-11.  However, the district court correctly concluded that
the Hague Convention failed to offer a basis for federal-question jurisdiction here. A
petitioner cannot invoke the protection of the Hague Convention unless the child to

whom the petition relates is ‘habitually resident’ in a State signatory to the Convention
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and has been removed to or retained in a different State.” Gitter v. Gitter, 396 F.3d 124,
130 (2d Cir. 2005). Simonetti had alleged that her daughter always resided in Brazil, not
that she had been wrongfully taken from her country of habitual residence.  See Golan v.
Saada, 596 11.5. 666, 670 (2022).

In her reconsideration motion, Simonetti invoked the Alien Tort Statute (“ATS”),
and on appeal, she newly invokes 42 U.S.C. §1983. But Simonetti does not raise
“colorable” claims under either statute, so they cannot form the basis for federal-question
jurisdiction here. Arbaugh v. Y&H Corp., 546 U.S. 500, 513 n.10 (2006). Simonetti’s
claims —which involve divorce, inheritance, child custody, and alleged fraud by her ex-
husband and former brother-in-law—do not implicate any constitutional provision,
federal law, treaty, or aspect of international law. See Mastafa v. Chevron Corp., 770 F.3d
170, 180 (2d Cir. 2014) (“The ATS only confers jurisdiction over torts based upon
violations of United States treaties or of the law of nations.”); Chan v. City of New York, 1
F.3d 96, 103 (2d Cir. 1993) (“Section 1983 .. . may be available as a vehicle for remedying
violations of federal statutes as well as constitutional violations.”). Simonetti has thus
failed to invoke federal-question jurisdiction.

Second, diversity jurisdiction is also absent. 28 U.S.C. § 1332 requires “complete

diversity,” meaning that “all plaintiffs must be citizens of states diverse from those of all
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defendants.” Pa. Pub. Sch. Emps.’ Ret. Sys. v. Morgan Stanley & Co., Inc., 772 F.3d 111, 118
(2d Cir. 2014). Simonetti bears the burden of making a preponderance showing of
complete diversity. See Raymond Loubier Irrevocable Tr. v. Loubier, 858 F.3d 719, 725 (2d
Cir, 2017). She has failed to do so because her complaint does not allege diversity of
citizenship and provides only New York addresses for herself and both defendants.

On appeal, Simonetti now asserts that her ex-husband is a U.S. citizen living in
Brazil. But “United States citizens domiciled abroad are neither citizens of any state of
the Unifed States nor citizens or subjects of a foreign state,” so “§ 1332(a) does not provide
that the courts have jurisdiction over a suit to which such persons are parties.” Herrick
Co. v. SCS Commc'ns, Inc., 251 F.3d 315, 322 (2d Cir. 2001) (internal quotation marks
omitted).

Finally, the district court properly dismissed the complaint without leave to
amend. “A pro se complaint should not be dismissed without the [cJourt granting leave
to amend at least once when a liberal reading of the complaint gives any indication that
a valid claim might be stated.” Chavis v. Chappius, 618 F.3d 162, 170 (2d Cir. 2010)
(cleaned up). However, “a futile request to replead should be denied.” Cuoco v.

Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000). Here, leave to amend wotld have been futile.
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As discussed above, nothing in Simonetti’s complaint, reconsideration motion, or
appellate brief suggests that she could establish subject-matter jurisdiction.
We have considered all of Simonetti’s arguments and find them to be without

merit, Accordingly, we AFFIRM the judgment of the district court.”

FOR THE COURT:

T We deny Simonetti’s pending motion for reconsideration as moot.

6
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United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
New York, NY 10007

DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: February 18, 2026 DC Docket #: 1:24-cv-1859
Docket #: 25-117 DC Court: SDNY (NEW YORK
Short Title: Simonetti v. Simonetti CITY)

DC Judge: Trial Judge - Margaret M.

Garnett

BILL OF COSTS INSTRUCTIONS

The requirements for filing a bill of costs are set forth in FRAP 39. A form for filing a bill of
costs is on the Court's website.

The bill of costs must:

be filed within 14 days after the entry of judgment;

be verified,;

be served on all adversaries;

not include charges for postage, delivery, service, overtime and the filers edits;

identify the number of copies which comprise the printer's unit;

include the printer's bills, which must state the minimum charge per printer's unit for a page, a
cover, foot lines by the line, and an index and table of cases by the page;

* state only the number of necessary copies inserted in enclosed form;

* gtate actual costs at rates not higher than those generally charged for printing services in New
York, New York; excessive charges are stibject to reduction;

* be filed electronically or if counsel is exempted with the original and two copies.

*O¥ ¥ ¥ ¥ ¥
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DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: February 18, 2026 DC Docket #: 1:24-cv-1859
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VERIFIED ITEMIZED BILL OF COSTS

Counsel for

respectfully submits, pursuant to FRAP 39 (¢) the within bill of costs and requests the Clerk to
prepare an itemized statement of costs taxed against the

and in favor of

for insertion in the mandate.

Docketing Fee

Costs of printing appendix (necessary copies )
Costs of printing brief (necessary copies )
Costs of printing reply brief (necessary copies )
(VERIFICATION HERE)
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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thurgood Marshall U.8. Courthousé

40 Foley Square

New York, NY 10007

Maria Fabia Simonetti,

Plaintiff-Appellant,
Yi

Gerard Anthony Simonetti and Joseph Anthony Simonett
Défendants-Appellee,

e-filed attorney’s: John O, C.-Moss Moss & Moss LLP (' moss@mossandmoss.com)

Nature of the Appeal: Appeal from the dismissal order of

civil claims based on lack of jurisdictien

Appeal from the United States District Court for the Southern District of New York:

Case #2024 -cv- 01859, docket #30 Nature of Suit: 440 Civil Rights and Others

TO THE HONORABLE CQURT:

The Plairitiff, Maria Fabia Simonefti, respectfully submits this Motior to Appeal the ruling
tendered by the Honorable Judge Margaret M, Gamett.on December 1 B, 2024, in which the
Court dismissed the Plaintiff's suit.on the grounds that the Southern District of New York
(SDNY) Court lacks jurisdiction, The Plaintiff asserts thai the lower-court's decision
misinterpreted the nature of the underlying:claims and misapplied the law: I respectfully
request that the Court of Appéals review and reverse this dismissal, allowing the claims to

proceed baséd on the following grounds:
1. Statement of Jurisdiction.

This Court has jutisdietion over thig matter under 28 U.S.C, §1332 (diversity of'citizcnship), 4s.
the parties are citizens of different coutitries, and the ¢laims involve fraud and finarcial damages

tied to assets located in New York, Additionally, jurisdiction is proper under 28 U.8.C. § 1331 1%
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the claims involve. violations of federal law concerning the enforcémetit of foreign judgrnénts
and rights under internédtional treaties. Moreovet, I am able to pursue ¢ivil rights cldims nnder.
11.S. federal law, such as fraud in divorce proceedings-(including my in-laws' wi'li)_; emotional

distress, and financial.damages, due to the involvement of 1.8, jurisdiction in the:iatter.

Further, the Southern District of New York should haye exercised jurisdiction because the claims.
involve U.S. citizens, ineluding my daughter, who is a 1J.8. citizen bern abroad.and is entitléd to
full protéction under the 1.8, Constitution. The failure to recognize jurisdiction over claims

involving UJ.S. citizens, such as my danghter, undermines the rights afferded by U.S. law.

,,,,,,, - 1Y et 7842 T 8 8, 2 b o1 e 8 e kS0 S o Pt YR 19 i Bkt o 1 | o A K+ LEAM AT 1 T D AT A

TI. GROUNDS FOR APPEAL

The Plaintiff respectfully requests the'Court to reverse the dismissal and hold that the SDNY
Court has proper jubisdiction te hear this case. For diversity jurisdiction (28:1332) to apply in a.
federal court, the Complete Diversity that parties are from different countries. Since my
daughte‘r-and T'are from a foreign couritry, 'duo@i_’cjzen}_ and the defendants are Afmericans, oné is
in Brazil, this seéms 1o meet the requiremnent of diversity. Also, the Amount in Controversy
exceeds $75,000. If my claim meets this threshold, diversity of jurisdiction could apply. Iri
addition, the PlaintifT subtiits the following grounds for appeal:

A. Misapplication of Jurisdictional Law

The court mi‘sapplied'fhe law regarding subj'ecvmatt‘e_r jurisdiction, erroneously corflating issues
of child custedy with the civil rights violations alleged in the complaint. The claims at issue
relate 1o fraud and violations of Plaintiff’s property rights under the Constitution, specifically

concerring the Deferidant’s unlawful conduct regarding divorée settlement and will provisions.

Under the federal court's jurisdictional framework, subject-matter jurisdiction over civil rights
I ] 1} 4

violations falls under 28 U.S.C. § 1331 (federal question jurisdiction). The ¢ase involves an
alleged violation of federal law (ﬁaud', fiduciary breach), which gives this Court proper
jurisdiction. The fower court improperly dismissed the claims baged on a misreading of the

nature of the'case. See, e.g., Shady Grove Orthopedic Associates, P;A, v, Allstate Insurance
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Co., 559.U.8.393 (2010) _(’afﬂrming federal court's jurisdietion over claims arising under federal

law even'where thére may be state law concerns),
B. The Court Erred by Not Applying Proper Legal Standards to the Civil Rights Glaim

The Plaintiff asserts that the trial court failed to consider the core civil rights issue involved, Ina
«case such. as this, where fraud and misappropriation of dssets within divorce proceedings are
alleged, the court should apply relevant civil rights statutes, sueh as 42 U.S,C. § 1983
(action for the-deprivation of rights under color of law), in determining jurisdiction, not
:merely tely on child custody jurisdictional considerations. See 42.U.8.C. § 1983; Lugar v,
Edmondson Oil Co., 457 U.S. 922, 924 (1982) {defining action under color of law and the
rights proteeted by civil rights claims).

C. Judicial Error in Characterizing thie Case as a Child Gustédy Dispute,

The lower conirt improperly. classified the suit as involving child custody. The Plaintiffs claim is
rooted in fraud, misappropriation.of property, and initerference With legal fights concetning the
Plaintiff’s divorce and will, not child éustody. As:such, the SDNY court's decision to dismiss the
case based on an-fncorrect assumption of subject-matter jurisdiction is legally flawed, The suit
dogs not venter on child custody issues but rather on fraud and violations of property rights
Wwithin thecontext.of farmily law matters, and violation.of custody order, my right to have .and

assist my daughter as.a mother.

See, e.g., Thompson v. United States, 492 F.2d 493 (9th Cir. 1973) (holding that federal
jurisdiction may be invoked in civil Tights cases irrespective of family law-issues such as ehild

custody),

D. Courf's Failure to Recognize Civil Rights Violations of a U,S; Citizen Child Abroad

The district court’s reliance on the argument that it has no, jurisdiction due fo the child's residence.
abroad misinterprets the scope of U.S. civil rights law; The Plaintiff's case involves.a claim under
U.S. Iaw, including the right to healtheare and protéction froin hiarin, which amust be protected by
U.S. courts, regardless of the child's residence abiroad. The Deféndant's actions in denying,
inedical treatment. for the child who suffers from-autism and heart disease present a direct
violation of these rights. So, the father’s actions, such as taking the child without mother’s

¢onsent, iieglecting her: henlth, and denying her medieal eare could potentially be vidwed.as a
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violation of federal rights, Courts have consistently held that U.S. citizens, particularly

children, dre entitled to protections under U.S. liw, even when they are abroad.

K. Incor_pora’_ﬁon of the Hague Convention in Jurisdiction Over Ihtema'tional'(?ustody
.Ma‘tters.

The distriet court’s tuling dismisses the-applicability of international treaties, such as the Hague
Convention on the-Civil Aspecis of International Child Abduction, which provides a framework
for prote't;ting;»fhe welfare of children in custody disputes. Although the court referénced the
Hague Convention, it did not sufficiently address the child’s health and civil rights. violations in
the context of U.S. jurisdiction. The Plaintiff's case is not merely a custody dispute’but is

centered arotirid the protection of civil rights, especially considering the child’s special needs;

G. Legal Precedent Supporting U.S. Jurisdiction Over Civil Rights Violations Abroad

U'S. courts have fong recognized the right of U.S. citizens, especially minors, to seek redress for
violations of their. civil rights, including healthcare, regardless of their location abroad. The
denial of medical care and refusal to provide treatment for the ¢hiild’s health conditions presents
i serious issue'of neglect, which U.S, courfs have the responsibility to address. As established
in cases like Doe v. Abbott, 2021 U.S. App. LEXIS 20147 (5fh Cir. 2021), U.S. courts are

empowered to protect their citizens' fundamental rights fronr violations oceurring abroad.

H. Plaintiff's Claim Involves More Than Custody Disputes

Contrary to the district court's assessment, the Plaintiff’s complaint involves-claitas of sévere
medical neglect, fraud, emotional distress, and economic harm caused by the Defendant’s
actions, The Plaintiff has shown substantial evidence of how the Defendant’s actions have
directly affected both the-child’s hiealth and the Plaintifl’s econoimic well-béing. The district
courf’s dismissal fails to account for the broader nature of the Plaintiff’s claims, which

extend beyond = simple custody dispute.

L. Violafion of Parental Rights and Property Interests in the U.S.

‘The Plaintiff also asserts that the actions: of the Defendant violate her rights. to custody and her
finaricial rights as stipulated by the U.S. legal system, including enforcement of parerital rights
‘under the laws of New York, and the will of the Plaintiff's father-in-law. These rights are,
protected under U.S. Taw, and the Plaintiff has a'le gitimate claim to seek enforcement of these

rights, particularly given the Défendant’s disregard for them,
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IIL. Statement of the Case.

1. ‘Background:

e The Plaintiff (niyself) wa$ matried to the Deféndant (Ex-Hugband) in New
York-in 1998..

e ‘The Plaintiff and Defendant; Gerard A. S., have two daughters, one of whom,
J. i 8, Autistic, is missing has duo-citizen. The first daughter born in Nyack,
NY, 1998; second daughter bornin Brazil is being use to financially and
e‘m‘otionally hurt me, Autistic, duo~citizen, she has been missing her doctor’s
specialist treatments Tor-about 6 years. She doesn’t have her rights.

e A Brazilian-court has issued an order for temporary custody to the father, one
of the defendants, and he should return the child to the Plaintiff, mother, when
Iget in Brazil, but the Defendant has failed to comply with this-order, evading
enforcertient, This order is alfeady writ by the father’s lawyers as,you Honor
can seein ;prf_:vio_usly motion, at Kings.Court. The plaintiff has the right to
have the child and contiriue her miedical treatments.

e The Defendantis ais_oi'mplicatetiin_frau‘du[en't- activities related to FBI
investigation (Thomas Frafkiyn Tarbutto in Jail in California), this is the
reason he difficult the division of assets:in the Plaintiff’s divorce, Also, he is;
hiding from federal investigation with the little girl missing to hurt the mother,
forT have given all his skype coniversations 16 the Federal investigator in
Brazil and at Kings Court,

2. Previous Ruling:

On December 18,2024, the SDNY Court dismissed the Plaintiff’s case for lack of
Jurisdietion, Hawever, L assert that this ruling fails to také ifito account the sipnificant
ties to New York and the civil damapes that T suffered, 1 became homeless and even
the father evieted my daughters (duo-citizens), without ouir rights due 1o the

Defendant’s fraudulent actions.

O i s, ren S e tmidrairan,
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IV, Legal Arguments for Appeal

1. Jurisdiction Exists in SDNY fox Civil Claims
The dismissal of the case for lack of jurisdiction was erroneous. Jurisdietion exists in this
Court due to the Defendant's strong ties to New York, inéluding his birth in Bronx, New
York, my residence in New Yoik, and the Defendant's potential assets and business.
connections in the state. There are significant financial and emotional damages that are
directly tied to the Plaintiff's ¢ivil rights violations and the Defendant's frandulent

activities,

o. Both defendants were born in Bronx, New York, and the Plaintifflived in New
York during the marriage and divorce.

s The Defendant’s business and financial intérests are Based in New-York,

e The Plaintiff and her daughters are U.8. citizens, with one daughter having
dual citizenship (Brazil and the U.S.).

» The Plaintiff'has-faced doméstic violence in Brazil, and the Defendant’s
actions’have caused harm to both, plaintiff and my daughters, including
fraudulent financial actions in the divorce over $75,000. I, the plaintiff; lost
jobis lookinig for my daughtet, dropped Law school in Brazil, Criminal Justice
and Pre-Nursing at College in NY. I am being retaliate for witness of'the:
seam, and in Brazil there is no protection for me and my dau ghiter who is

-missing for 6 years-abducted.

Given these factors, SDNY has jurisdiction over this case, especially considering the fraudulent

financial activities and potential assets in New York.

2. My Ability to Continue the Case
T am the plaintiff seeking to sue Gerard and Joseph Simonett for ffaud in relation
to.the division of miarital assets and my rightful share of my late -fa_thpr—indaw’s ostate, As
noted in Exhibit 1 (my daughter’s address does not exist; wrong email addréss to federal.
investigation, Gerard S. states that family company i N'Y, with brother Joseph §.
supported us in federal investigation in Brazil), Gerard’s fraudulentactions have caused

me significant emotional, financial, and psychological distress, further exacerbating the
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harm caused to me and'my daughter’s health. I stopped work and dropped ot of Pre-
Nursihg College, looking to find them and worry about my daughter. Also, violation of
custody order; the custody of my daughtér is an issue that has already béén addressed by
Brazilian courts. However, Gerard’s actions have violated Brazilian couit orders that I
GRANTED CUSTODY ALREDY IN BRAZIL; The prder that the father issued in Kings.
Court clearly states that my dau phter should be teturned to me upon niy arrivai in Brazil
(Exhihit 2), Despite this, Gerard has evaded enforcément of this-order, that he writ in

Kings Court, NY, and has put my daughter’s hedlth at risk to hurt me.

As defendant’s failure to comply with this order puts my daughter in immediaie danger,
and for the reasons stated above, the Plaintiff-Appellant respectfully requests that the Court of
Appeals prant this petition for appeal, reverse the district court’s denial of jurisdiction, and
temand the case for furthet proceedings. For notonly my custody rights granied by the-
Brazilian court should be enforced, and U.S. courts can take jurisdiction over cases involving
U.S. citizens abroad wheh their rights:are heing violated, so the rights of'a U.S. citizen child
dve at stake, and it is critical that 1J.S. courts intervene to ensure my daughter’s well-being and .

protect her civil rights under U.8. law.

Damage Claims: The Defendant’s fraudulent actions and violation of Brazilian court
orders, which led to hiding my daugkiter’s whereabouts, have caused emotional,

financial to ine, and health-telated harm t6 y U.S Citizen daughter.

Civil Rights Claims: These claims are brought under U,S. federal law, including

fraud, emotional distress, and financial damages,

3. Frauduwient Actions and Financial Harm:
I am seeking to sue Gerard and Joseph Simonetti for fraud in relation to the division of
marital assets and-my rightful share of iny late father-in-law’s estate, as well as for their
involvement in defrauding the FBI during a federal investigation. As noted in Eschibit 3,
putting my daughter in a challexige with his girlfriend, at Ingtagram, where is ne
hospital near; no electricity in-the street, put my daughter’s health in danger to hurt
me; Gerard's fraudulent actions with a corrupted lawyer in Brazil, invade the house,

broke everything, almost killed me and riever got on jail for that; he have caused me.
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significant emotional, financial, and psychological disttess, further exacerbating the-harm

caused t0 me and now 1o my daughter,

. Violation of Custody Order:
The custody of my daughiter is anissue that has alréady beén addressed by Brazilian
courts. However, Gerard’s actions have violated Brazilian court orders. A Brazilian
Judge’s temporary custody order clearly states that my daughter should be retwned to me
upoi my arrival in Brazil (Exhibit 3). Despite this, Gérard has eévaded enforcement of
thig orfder and has put my daughter’s health at risk. I appeal this decision, as Gerard®s

fajlure to comply with this order puts my daughter in immediate danger.

5. Enforcement of Brazilian Child Custody Orders
While.custedy issues are typically handled by Brazilian gourts, 1 am not seeking custody
but rather.enforcement of my rights ds I granfed the custody of my autistic daughter and
civil damages. The Hague Convention on the Civil Aspects of International Child
Abduction providesa legal framework.for the return of children wrongfully removed ot
retained dcross intemational borders. Given that Brazil is a signatory, the wrongful
‘retention of my daughter therefalls-underthis framework, and the U.S. coutts have the

authority to assist in enforcingl these orilers.

. Federal Claims for Fraud and Emotional Distress

- Under 42 U.S.C. § 1983 (Civi} Rights Act) and common law fraud principles, ] am
bringing claims for fraud and emotiongl distress-due to the Defenidant’s actions neglecting
my daughter’s healthy and making me travel giving wrong/ not.existent addréss to U,§
Embassy. These claims are based o the Defendant’s evasion:of both Brazilian and U.S.

legdl proceises, causing harm to.my financial well-being and emotional state.

7. International La‘w‘and:thﬂ'Ha‘gue Convention:

The failure to-consider intepnational legal frameworks, including the Hague Convention
on the Civil Aspects-of International Child Abduction, is another g.round‘fc‘)r appeal.
Gerard’s wrongful reterition of my-daughter in Rrazil, despite the existing custody order,
directly violates international child protection protocels, and this:Ceurt.must address this

1SSUE.
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8. Fraudulent Concealment of Daughter's Whereabouts:
Gerard has actively coneealed my davghiter’s whercabouts by providing false addresses to
locate my daughter, but Geratd-and his dccomplices deliberately misled me, putting my
daughter at further risk. This deliberate concealment, as detailed in Exhibit 3, further
demonstrates the fraud and deceit on Gerard’s part, which should be considered in these
proceedings.

9. Emergency Relief:
Given the immediate health risks te my daughtex, I request that the Court issie an
emergericy writ of injunction, compelling Gerard Simonettj to-comply with the Brazilian
court's order for the return of my daughter. As my daughter.’s guardiar, [ am-entitled to

seek her immediate return and ensure her access to necessary miedical care,

IV. Coriclusion and Request for Relief
Based on the argurnents above, 1 respectfully request that the. Court:

1. Reversethe District Court’s dismissal of the case for lack of jurisdiction and allow the
claims to proceed en their merits, including my daughier’s rights and my claims for
finangial damages, fraud, and emotional distress.

2.. . Recognizes that U.S. federal courts have jurisdiction to hear civil rights claims arising
from the medical neglect and hartn to a 1.8, citizen chj‘ldl-,‘ birth abroad, as well as claims
involving custody, divorce division, and inheritange,

3. Grant-an emergéncy writ of injunction compelling the Defendant to comply with the
Brazilian eourt’s order for the return of my daughter to stopping her father from.

neglecting on her health needs.

4. Tssue telief under the Hague Gonvention on the Civil Aspects of Iriternational Child.
Abduction and the International. Child Abduction Remedigs Act (ICARA), 42 U.S.C. §
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11601, et seq., due to the Defendant’s wrongfiil retention of niy daughter dnd neglect of
her medical and treatments for-autism, all her needs,

5. Provide temporary alimony of spousal support to ¢nsure that 1 can frieet my basic
finaneial needs or while this sitnation with my daughter is ongoing, [ am not able to
‘work,

6. Waive all Conrts fees for this-appeal under 28 1.5.C.-§ 1915, as I 'ar cutrently indigent
and unable to dfford the costs of lifigation.

Giventhe urgency and itnportance:of my daughitet’s health and well-being, as well as the

financial hardships I have suffered, I respeotfillly ask for your urgent attention fo this matier.

Thank yoy for your timne and consideration.
Sincerely,

2 -
[—

Maria Fabia Simonetti

Certificate of Service

1 hereby cértify that a true and correct copy of this Motion for Apipeal wiis served on the
Defendants, and Defendant's lawyer, by email and mail en January 14, 2025
) . SaTE OF NFw 3Ry
SOUNTY OF KINGS
Notery: _ VENED BEEDRE mE ab i | g0~

Maria Fabia Simonetti
D,
CAMAL 1 SONE
Matary Public, Siate of New York
No. 11506089949
Quaiifled i Rings.County
Commisgion Expires March 31, 2027

Z ety
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Affidavit in Support of Application | UCSFW! (0772023)

i’ to Waive Court Fees and Costs nycourthelp.goy

_&sz\/p K/@uw}’ Court
County of ety ‘fﬁi/’*:a

In the matter of: o o .

Mawiy P2 4 S /mo At Index/File Number:
Plaintiff/Petitioner (party brirging case) or Subjéct of Proceeding
-ggdinst-

Getpel A priony Simopg- (1 & /}Ujg)‘{ﬂf{ 4. Sjhie|
Defendant/Respondent (opposing party, if ﬂOhe?ieave'blanK) e

State of New York, County of Aow :/4,1,/4, .
. Hﬁﬁf”‘ff“ FMSJ it { /N-O’H“Uiﬁq,'being‘ddmy SWOrn, Says;

. 1 am a party in this case.

| Tive a@jﬁ/ﬁﬁ HEe L ~-dor , - Bl K/ﬁﬂu /\)/

. l have the following: [Check-all that apply]

.l:l income Source: MonthI)éAmount
E’Pﬁi—c Assistance .

[ ] Spousal Support
[ Social SeGUrity!SSI!SSID
[[]Wages
L] Other;

] Bank Type:

Account(s) [ Checking

[ 1 Savings

[l RealEstate Address: Market Valiie:.

$

[1 Personal Descripfioni: Value:
Property s

3] b,

w3

alance

4, | reguest a court order:
8. Waiving any and all court filing fees for this case
J& Waiving the filing fee for a Notice of Appeal
g‘ Other (specify}: ol codt ?-%J
5.- | make this application based on CPLR-§1101. | d6 not have aid cannot.get the funds to pay the

necessary costs, fees, and expenses. | -cannot proceed unless the order is.granted.

% ADA Accommodations @ Spoken orSign Language |nterpreters
I |ada@nycourts.aov mtemreter(ﬁnvcourta gov
76a
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6. The facts of my case are:
@ explained in my attached court papers.
@ as follows:

L4

7. No other person who rmay benefit from the outcome of this case is able to pay such costs, fees,
and expenses,
8. O | have not‘pr.evbi‘o‘usly‘ applied to waive the court fees and costs in this case.

@ | have previously applied to waive the court fees and costs in this case, but | am applying
again because:

T awm- aﬂewzﬂwf | iwi%%’ Aiasayoa ] Fralit -

~] Signature in Presence. of Notary
Sworn to before me this / Y N ? ’
day of | Jowneser 2035,

i -V - GURTIS JLKNECHT
(,ﬁ’ /{)‘ «!{ﬁ’}"“ Nntary;Public‘._SAta!e-oiNew‘?(mk

: v o, GARN0023571
Notary Public Quatifled.1n Kings County

Gommission Explres April 15,2028

Note: Contact the court and a's'_k;if you are required to submit any additional documentatior and/or if
you are required to serve any other party,
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Case: 25-117, 01/16/2025, DktEntry: 7.2, Page 14 of 19

CLOSED,APPEAL,CASREF,ECF,PRO-SE
U.S. District Court
Southern District of New York (Foley Square)
CIVIL DOCKET FOR CASE #: 1:24-cv-01859-MMG-BCM

Simonetti v. Simonelti et al Date Filed: 03/11/2024
Assigned to; Judge Margaret M. Garnett Date Terminated: 12/18/2024
Referred to: Magistrate Judge Barbara C. Moses Jury Demand: None
Cause: 28:1332 Diversity Action Nature of Suit: 440 Civil Rights: Other
Turisdiction: Diversity
Plaintiff
Maria Fabia Simonetti represented by Maria Fabia Simonetti
P.0O, Box 170072
Brooklyn, NY 11217-0072
(917) 7560898
PRO SE
V.
Defendant
Gerard Anthony Simonetti represented by John O. C, Maess
Moss & Moss LLP
381 Parlk Avenue South
Suite 1220
New York, NY 10016
212-644-~1000
Fax: 212-644-2590
Email: jmoss@mossandmoss com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Defendant
Joseph Simonetti represented by John O. C. Moss
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # |[Docket Text

03/11/2024 1 | COMPLAINT against Gerard Anthony Simonetti, Joseph Simonetti, Document filed
by Maria Fabia Simonetti, (sac) (Entered: 03/12/2024)
03/11/2024 2 |REQUEST TO PROCEED IN FORMA PAUPERIS. Document filed by Maria Fabia

Simonetti. (sac) (Entered: 03/12/2024)
03/11/2024 Case Designated ECF. (sac) (Entered: 03/12/2024)

04/23/2024 MOTION TO EXPEDITE CASE. Document filed by Maria Fabia Simonetti.(rro)
(Entered: 04/25/2024)

04/23/2024 4 | DECLARATION of Maria Simonetti in Support re: 3 MOTION to Expedite..
Document filed by Maria Fabia Simonetti..(rro) (Entered: 04/25/2024)

%]

05/15/2024 NOTICE OF CASE REASSIGNMENT — SUA SPONTE to Judge Laura Taylor
Swain, Judge Unassigned is no longer assigned to the case. (vba) (Entered:
05/15/2024)

05/20/2024 3 | ORDER GRANTING IFP APPLICATION: Leave to proceed in this Court without

prepayment of fees is authorized. 28 U.S.C. § 1915, (Signed by Judge Laura Taylor
Swain on 5/20/2024) (vn) (Entered: 05/20/2024)
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05/21/2024

MAILING RECEIPT:; Document No: 5. Mailed to: Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 11217-0072. (gp) (Entered: 05/21/2024)

06/03/2024

NOTICE OF CASE REASSIGNMENT to Judpe Margaret M. Garmett. Judge Laura
Taylor Swain is no longer assigned to the case. (sgz) (Entered: 06/03/2024)

06/03/2024

Magistrate Judge Barbara C. Moses is designated to handle matters that may be
referred in this case, Pursuant to 28 1U,8,C, Section 636(c) and Fed. R. Civ. P. 73(b)}{1)
parties are notified that they may consent to proceed before a United States Magisirate
Judge. Parties who wish to consent may access the necessary form at the following
link: hitps:/mysd.uscourts. gov/sites/default/files/2018-06/A0—3 pdf. (sgz) (Entered:
06/03/2024)

06/06/2024

I~

LETTER addressed to Judge Margaret M. Garnett from Maria Simonetti re: Request
for the [itigation stays at White Plains, Document filed by Maria Fabia Simonetti.(sgz)
{Entered: 06/07/2024)

06/12/2024

ORDER OF SERVICE: The Clerk of Court is directed to issue summaenses for
Defendants Gerard Anthony Simonetti and Joseph A. Simonetti, complete the
USM—285 forms with the addresses for these defendants, and deliver all documents
necessary to effect service to the U.S, Marshals Service. The Clerk of Court is further
directed to mail a copy of this order to Plaintiff, together with an information package.
Plaintiff may receive court documents by email by completing the attached form,
Consent to Flectronic Service. Furthermore, given the foregoing Order directing
service on the Defendants, Plaintiff's Motion to Expedite at Dkt. No. 3 is hereby
DENIED as moot. SO ORDERED. Motions terminated: 3 MOTTON to Expedite. filed
by Maria Fabia Simonetti. (Signed by Judge Margaret M, Garnett on 6/12/2024) (mmi)
Transmission to Pro Se Assistants for processing. (Entered: (6/12/2024)

 [oza]

06/12/2024

o

NOTICE OF APPEARANCE by John O. C. Moss on behalf of Gerard Anthony
Simonetti, Joseph Simonetti, {Attachments: # 1 Supplement Rule 7.1
Statement).(Moss, John) (Entered: 06/12/2024)

06/24/2024

10 | SUMMONS ISSUED as to Gerard Anthony Simonetti, Joseph Simonetti. {nb)

(Entered: 06/24/2024)

06/24/2024

FRCP 4 SERVICE PACKAGE DELIVERED TO U.S.M.: on 6/24/2024 Re: Judge
Margaret M. Garnett 8 Order of Service. The following document(s) were enclosed in
the Service Package: Complaint, Summons, IFP, Order of Service, Completed U.S.M.
form(s) for defendant(s)Gerard Anthony Simonetti, Joseph Simonetti. (nb) (Entered:
06/24/2024)

06/24/2024

11 | INFORMATION PACKAGE MAILED to Maria Fabia Simonetti P.O. Box 170072

Brooklyn, NY 11217-0072, at, on 6/24/2024 Re: 8 Order of Service. The following
document(s) were enclosed in the Service Package: a copy of the order of service or
order to answer and other orders entered to date, the individual practices of the district
judge and magistrate judge assigned to your case, Instructions for Litigants Who Do
Not Have Attorneys, Notice Regarding Privacy and Public Access to Electronic Case
Files, a flyer about the free legal assistance elinic located in the Thurgood Marshall
Courthouse (only in non prisoner cases), a Motions guide, a notice that the Pro Se
Manual has been discontinued, a Notice of Change of Address form to use if your
contact information changes, a handout explaining matters handled by magistrate
judges and consent form to complete if all parties agree to proceed for all purposes
before the magistrate judge, a form for you to complete if you consent to receive
filings electronically (only in nonprisonet cases). (nb) (Entered: 06/24/2024)

07/22/2024

12 | MOTION to Dismiss Pursuant io FRCP 12(b)(1) and (6). Document filed by Gerard

Anthony Simonetti, Joseph Simonetti. {(Attachments: # [ Affidavit Affidavit of Gerard
Simonetti in Support of Motion to Dismiss, # 2 Exhibit Affidavit of Gerard Simonetti

in Support of Motion to Dismiss — Exhibit 1, # 3 Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 2, # 4 Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 3, # 5 Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 4, # & Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 5, # 7 Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 6, # 8 Exhibit Affidavit of Gerard Simonetti
in Support of Motion to Dismiss — Exhibit 7, # 9 Affidavit Affidavit of Joseph
Simonetti in Support of Motion to Dismiss, # 10 Supplement Memorandum of Law in
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Support of Motion to Dismiss).(Moss, John) (Entered: 07/22/2024)

07/29/2024

PLAINTIFF'S WRITTEN RESPONSE in Opposition to Motion re: 12 MOTION to
Dismiss Pursuant to FRCP 12¢b)(1) and (6).. Document filed by Maria Fabia
Simonetti..(tro} (Entered: 08/01/2024)

08/05/2024

MARSHAL'S PROCESS RECEIPT AND RETURN OF SERVICE EXECUTED
Summons and Complaint served. Joseph Simonetti served on 7/2/2024, answer due
9/3/2024. Service was made by Mail. Document filed by Maria Fabia Simonetti, {tro)
(Entered; 08/09/2024)

08/27/2024

MARSHAL'S PROCESS RECEIPT AND RETURN OF SERVICE EXECUTED
Summons and Complaint served. Maria Fabia Simonetti served on 8/14/2024, answer
due 9/4/2024. Service was accepted by John Moss. Document filed by Maria Fabia
Simonetti. (ar) (Entered: 09/13/2024)

09/03/2024

MARSHATL'S PROCESS RECEIPT AND RETURN OF SERVICE UNEXECUTED
as to Gerard Anthony Simonetti. Attempted Service of Summons and Complaint.
Service was attempted on 08/21/2024 at 265 Brewery Road New City, NY 10956.
Document filed by Maria Fabia Simonetti, (jjc) (Entered: 09/17/2024)

09/05/2024

LETTER addressed to Judge Margaret M. Garnett from John O. C. Moss dated
09/05/2024 re: Request for Extension of Time, Document filed by Gerard Anthony
Simonetti, Joseph Simonetti. (Attachments: # [ Exhibit Exhibit re Plaintiff's Proof of
Mailing).(Moss, John) (Entered: 09/05/2024)

09/05/2024

MEMO ENDORSEMENT on re: 15 Letter, filed by Joseph Simonetti, Gerard
Anthony Simonetti, ENDORSEMENT: Counsel for Defendants fifed a notice of
appearance in this matter on June 12, 2024, approximately six weeks before
Defendants filed their motion to dismiss (see Dkt. No. 12, filed on July 22, 2024), and
almost seven weeks before Plaintiffs response in opposition to the motion to dismiss
was docketed (see Dkt. No. 13, filed on July 29, 2024, and uploaded to the electronic
docket on August 1, 2024). Pursuant to this Court's rules and the S.D.N.Y. Local
Rules, once an attorney has appeared in a case, they are "responsible for updating their
contact information on ECF should it change, and they are responsible for checking
the docket sheet regularly, regardless of whether they receive an ECF notification of
case activity[.]" See Individual Rule I(B)(8); Local Rule 5.2. Indeed, it appeats that
couasel for Defendants has an active email address listed on the docket
(jmoss@mossandmoss.com) to which all ECF notifications are presumably being sent.
This would include, of course, a notification that Plaintiffs response in opposition to
Defendants motion to dismiss was filed, with a clickable hyperlink that would take
counsel directly to the filing, because, in this District, pro se litigants without ECF
filing privileges deliver their filings to the Pro Se Clerk and they are then loaded onto
ECF tike counseled filings. ECF notification constitules good service. But even if, for
whatever reason, Defendants' counsel had not received an ECF notification email,
Defendants' counsel could have checked the docket at any point after August |, 2024
and would have immediately seen that Plaintiff had submitted an opposition.
Furthermore, it appears to be undisputed that one of the named Defendants was timely
served, in addition to ECF notice to counsel, and was on notice of Plaintiffs response
having been submitted to the Court by early August, at the latest. For all these reasons,
any complaint by Defendants' counsel of insufficient notice of Plaintiffs responsive
filing rings hollow. Defendants' leave to belatedly file a Reply brief is therefore
DENIED and the Court will rule on the pending motion to dismiss on the record as it
currently stands. SO ORDERED. (Signed by Judge Margaret M. Garnett on 9/5/2024)
{tg) (Entered: 09/06/2024)

09/09/2024

MAILING RECEIPT: Document No: 16. Mailed to; Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 11217-0072, (vba) {(Entered: 09/09/2024)

09/20/2024

FILING ERROR — DEFICIENT BOCKET ENTRY —~ MOTION TO DEFAULT
JUDGMENT NY CPLR S 3215 (2023) as to. Document filed by Maria Fabia
Simonetti. (jjc) Modified on 9/24/2024 (tp). (Entered: 09/24/2024)

09/24/2024

#**NOTICE TO RE-FILE DOCUMENT — DEFICIENT DOCKET ENTRY
ERROR, Notice to Maria Fabia Simonetti to RE~FILE Document 19 MOTION
for Default Judgment as to. ERROR(S): the docunent is premature, Please see
ECF Rule 16, 16.1, 16,2 and 16.3 for Default {nstructions. (tp) (Entered:
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09/24/2024)

10/16/2024

DECLARATION of Maria Simonetti. Document filed by Maria Fabia Simonetti. (jjc)
(Entered: 10/18/2024)

10/22/2024

LETTER addressed to Judge Margaret M, Garnett from John O. C. Moss dated
October 21, 2024 re: Simonetti v. Simonetti et alia: 24 — CV — 01859, Document filed
by Gerard Anthony Simonetti, Joseph Simonetti..(Moss, John) (Entered: 10/22/2024)

10/24/2024

ORDER REFERRING CASE TO MAGISTRATE JUDGE. Order that case be referred
to the Clerk of Court for assignment to a Magistrate Judge for General Pretrial
(includes scheduling, discovery, non—dispositive pretrial motions, and settlement) and
Dispositive Motion (i.e., motion requiring a Report and Recommendation), Particular
Motion: Dkt. No, 12. Referred to Magistrate Judge Barbara C. Moses, SO ORDERED.
Motions referred to Barbara C. Moses. (Signed by Tudge Margaret M. Garnett on
10/24/2024) (jea) (Entered: 10/24/2024)

10/24/2024

LETTER addressed to Judge Margaret M. Garnett re; would like to inform that the
defendant's fawyers are trying to deceive your Honor again. Document filed by Maria
Fabia Simonetti, (jbo) (Entered: 10/25/2024)

10/25/2024

MAILING RECEIPT: Document No: 23. Mailed to: Maria Fabia Simonetti P.O, Box
170072 Brooklyn, NY 11217-0072. (in) (Entered; 10/25/2024)

10/31/2024

ORDER REGARDING GENERAL PRETRIAL MANAGEMENT: The
above-refaerenced action has been referred to Magistrate Judge Barbara Moses for
general pretrial management, inciuding scheduling, discovery, non—dispositive pretrial
motions, and settlement, and for report and recommendation on dispositive motions,
including defendants' motion to dismiss (Dkt. 12), pursuant to 28 U.S.C. §
636(bY1){A) and (B). All pretrial motions and applications, including those related to
scheduling and discovery must be made to Judge Moses and in compliance with this
Court's Tndividual Practices in Civil Cases, available on the Court's website at
hitps://nysd.uscourts.gov/hon—barbara—moses, as further set forth. (Signed by
Magistrate Judge Barbara C. Moses on 10/31/2024) (mml) (Entered: 10/31/2024)

11/01/2024

MAILING RECFIPT: Document No: 24. Mailed to: Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 11217-0072. (ak) (Entered: 11/01/2024)

11/13/72024

ORDER TO SHOW CAUSE FOR PRELIMINARY INJUNCTION AND
TEMPORARY RESTRAINING ORDER, Document filed by Maria Fabia Simonetti,
(jjc) Proposed Order to Show Cause to be reviewed by Clerk's Office staff,
(Entered: 11/15/2024)

11/15/2024

#=4NOTICE TO COURT REGARDING PROPOSED ORDER TG SHOW
CAUSE WITH EMERGENCY RELIEF. Doecwnent No, 25 Proposed Order (o
Show Cause Without Emergency Relief was reviewed and approved as €o form.
(km) (Entered: 11/15/2024)

11/20/2024

ORDER re: 25 Proposed Order to Show Cause Without Emergency Relief filed by
Maria Fabia Simonetti, For these reasons, and because of the pending motion to
dismiss and the ongoing referral to Magistrate Judge Moses, the Court hereby
DECLINES to sign the Order to Show Cause and Plaintiff's motion for a preliminary
injunction and temporary restraining order is DENIED WITHOUT PREJUDICE to
renewing should Plaintiff's complaint survive Defendants' pending motion to dismiss.
Furthermore, Plaintiff is HEREBY PROHIBITED from emailing or calling Chambets
for the undersigned, see Individual Rules HI(B)(1) ("Pro se parties may not call the
Court"); IKB)(2) ("No documents or court filings may be sent directly to Chambers.
Unless the Court orders otherwise, all communications with the Court will be filed on
the public docket."), available at https://nysd.uscourts. gov/hon-margaret—m-—garnett.
Plaintiff is FURTHER ORDERED to direct all future letters to Magistrate Judge
Moses pursuant to this Court's October 24, 2024 order of reference. The Clerk of Court
is respectfully directed to mail a copy of this Order to Plaintiff. SO ORDERED.
{Signed by Judge Margaret M. Garnett on 11/20/2024) (kv} Transmission to Pro Se
Assistants for processing. (Entered: 11/20/2024)

11/2172024

MATLING RECEIPT: Document No: 26. Mailed to; Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 11217-0072. (ak) (Entered: 11/21/2024)
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12/03/2024

27

REQUEST FOR PRELIMINARY INJUNCTION WITH EMERGENCY RELIEF TO
ENFORCEMENT OF INTERNATIONAL CUSTODY ORDER ISSUED BY
BRAZILIANS COURT GRANT TO PLAINTIFF AND TEMPORARY ALIMONY.
Document filed by Maria Fabia Simonetti.(jjc) (Entered: 12/05/2024)

12/16/2024

RESPONSE in Opposition to Motion re: 27 MOTION for Preliminary Injunction. .
Document filed by Gerard Anthony Simonetti, Joseph Simonetti. {Attachments: # |,
Exhibit Ex | -~ Order of Hon. J. Vargas dated 4/30/2018, # 2 Exhibit Ex 1 — Order of
Dismissal of Hon. J. Vargas dated 6/18/2019).(Moss, John) (Entered: 12/16/2024)

12/16/2024

AFFIDAVIT OF SERVICE of Opposition to Order to Show Cause with appended
Exhibits served on Maria Fabia Simonetti on 12/16/2024. Service was made by Mail.
Document filed by Gerard Anthony Simaonetti, Joseph Simonetti..{Moss, John)
{Entered: 12/16/2024)

12/18/2024

ORDER OF DISMISSAL: In light of the foregoing, this Court lacks subject matter
Jurisdiction to adjudicate Plaintiff's claims. This action is therefore DISMISSED
without prejudice. See Hollander v. Garrett, 710 F. App'x 35, 36 (2d Cir. 2018)
(holding dismissal for subject matter jurisdiction must be without prejudice). The
Court certifies, under 28 U.S.C. § [915(a)(3), that any appeal from this order would
not be taken in good faith and, therefore, IFP status is denied for the purpose of an
appeal. See Coppedge v. United States, 369 U.S. 438, 44445 (1962). The Clerk of
Court is respectfully directed to CLOSE this case and terminate all deadlines. The
Clerk of Court is also respectfully directed to mail a copy of this Order to Plaintiff. SO
ORDERED. (Signed by Judge Margaret M, Garnett on 12/18/2024) (mm!) (Entered:
12/18/2024)

12/19/2024

MAILTNG RECEIPT: Document No: 30. Mailed to: Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 11217-0072. (caf) (Entered; 12/19/2024)

12/19/2024

PLAINTIFF'S WRITTEN (RESPONSE) TO OPPOSITION TO ORDER TO SHOW
CAUSE — REQUEST FOR PRELIMINARY INJUNCTION W/EMERGENCY
RELIEF AND MY DAUGHTER'S RIGHTS re: 30 Order of Dismissal. Document
filed by Maria Fabia Simonetti, {(sac) (Entered: 12/23/2024)

12/26/2024

MOTION FOR RECONSIDERATION. Document filed by Maria Fabia
Simonetti..(rro) (Entered: 12/30/2024)

(170372025

ORDER denying 32 Motion for Reconsideration. While the Court is sympathetic to
Ms. Simonetti's situation, and that of her daughter, this Court has no jurisdiction over
the custody of a child who has not been removed from the United States, even if the
child is a United States citizen. See Dkt No. 30 at 4-5 {(describing the law governing
federal question subject matter jurisdiction and the related applicability of custody
claims under the Hague Convention). To the extent Ms. Simonetti is entitled to any
relief, that relief cannot be granted by this Court. Nothing in Ms. Simonetti's motion
for reconsideration, not any of her previous filings, changes the fact that the Court
lacks subject matter jurisdiction to adjudicate her claims, and therefore the motion for
reconsideration at Dkt. No. 32 is DENIED. The Clerk of Court is respectfully directed
to terminate Dlt. No. 32, This case remains CLOSED, The Court certifies, under 28
U.S.C. § 1915(a)(3), that any appeal from this order would not be taken in good faith
and, therefore, IFP status is denied for the purpose of an appeal. See Coppedge v.
United States, 369 1.S. 438, 444—45 (1962}, SO ORDERED, (Signed by Judge
Margaret M, Garnett on 1/3/2025) (mml) (Entered: 01/03/2025)

01/06/2025

MAILING RECEIPT: Document No: 33. Mailed to: Maria Fabia Simonetti P.O. Box
170072 Brooklyn, NY 112170072, (ak) (Entered: 01/06/2025)

01/06/2025

LETTER addressed to Judge Margaret M. Gamett from Maria Fabia Simonetti dated
1/6/2025 re: I hope this message finds you well. T am writing to respectfully inform
you that there was an issue with uploading the exhibit documents in my previous
submissions, and as a result, the document may not have been propetly attached or
legible as further described herein. Document filed by Maria Fabia Simonetti.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2). {tp) (Entered: 01/08/2025)

01/14/2025

NOTICE QF APPEAL from 33 Order on Motion for Reconsideration, 30 Order of
Dismissal, Document filed by Maria Fabia Simonetti. Form D—P is due within 14 days
to the Court of Appeals, Second Circuit. (Attachments: # L Exhibit EXHIBITS). {tp)
Modified on 1/15/2025 (tp). (Entered: 01/15/2025)
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01/15/2025 Transmission of Notice of Appeal and Certificd Copy of Docket Sheet to US Court of
Appeals re: 35 Notice of Appeal. (tp) (Entered: 01/15/2025)

01/15/2025 Appeal Record Sent to USCA (Electronic File). Certified Indexed record on Appeal
Electronic Files for 35 Notice of Appeal, filed by Maria Fabia Simonetti were
transmitted to the U,S. Court of Appeals, (tp) (Entered: 01/15/2025)

83a



' Case: 25-117, 01/16/2025, DktEntry: 7.1, Page 1 of 2

United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square
New York, NY 10007

DEBRA ANN LIVINGSTON CATHERINE O'HAGAN WOLTIE
CHIEF JUDGE CLERK OF COURT

Date: January 16, 2025 DC Docket #: 1:24-cv-1859
Docket #: 25-117 DC Court: SDNY (NEW YORK
Short Title: Simonetti v. Simonetti CITY)

Trial Judge - Margaret M. Garnett
Magistrate Judge - Barbara Carol
Moses

DOCKETING NOTICE.

A notice of appeal filed by Maria Fabia Simonetti in the above referenced case was docketed
today as 25-117. This number must appear on all documents related to this case that are filed in
this Court. For pro se parties the docket sheet with the caption page, and an Acknowledgment
and Notice of Appearance Form are enclosed. In counseled cases the docket sheet is available on
PACER. Counsel must access the Acknowledgment and Notice of Appearance Form from this
Court's website http://www.ca2.uscourts.gov. ‘

The form must be completed and returned within [4 days of the date of this notice. The form
requires the following information:

YOUR CORRECT CONTACT INFORMATION: Review the party information on the docket
sheet and note any incorrect information in writing on the Acknowledgment and Notice of
Appearance Form.

The Court will contact one counsel per party or group of collectively represented parties when
serving notice or issuing our order. Counsel must designate on the Acknowledgment and Notice
of Appearance a lead attorney to accept all notices from this Court who, in turn will, be
responsible for notifying any associated counsel.

CHANGE IN CONTACT INFORMATION: An attorney or pro se party who does not
immediately notify the Court when contact information changes will not receive notices,
documents and orders filed in the case.

An attorney and any pro se party who is permitted to file documents electronically in ACMS
must notify the Court of a change to the user's mailing address, business address, telephone
number, or e-mail. To update contact information, a Filing User must access PACER's Manage
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My Appellate Filer Account, https://www.pacer.gov/psco/cgi-bin/cmecf/ea-login.pl. The Court's
records will be updated within | business day of a user entering the change in PACER.

A pro se party who is not permitted to file documents electronically must notify the Coutt of 2
change in mailing address or telephone number by filing a letter with the Clerk of Court.

CAPTION: In an appeal, the Court uses the district court caption pursuant to FRAP [2(a), 32(a).
For a petition for review or original proceeding the Court uses a caption pursuant to FRAP [5(a)
or 21(a), respectively. Please review the caption carefully and promptly advise this Court of any
improper or inaccurate designations in writing on the Acknowledgment and Notice of
Appearance form, If a party has been terminated from the case the caption may reflect that
change only if the district court judge ordered that the caption be amended,

APPELLATE DESIGNATIONS: Please review whether petitioner is listed correctly on the party
[isting page of the docket sheet and in the caption. If there is an error, please note on the
Acknowledgment and Notice of Appearance Form. Timely submission of the Acknowledgment
and Notice of Appearance Form will constitute compliance with the requirement to file a
Representation Statement required by FRAP 12(b).

For additional information consult the Court's instructions posted on the website,

Inquiries regarding this case may be directed to 212-857-8551.
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