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i 

QUESTION PRESENTED 

 

Do the courts of the United States have jurisdiction to determine the merits 

of the instant matter? 
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STATEMENT OF THE CASE 

Introduction 

This Court should deny the Petition for a Writ of Certiorari leaving in place 

the Summary Order of the United States Circuit Court for the Second Circuit and the 

Orders of the District Court which it affirmed,  granting Respondents’ Motion to 

Dismiss for lack of both diversity, subject matter jurisdiction and federal question 

jurosdiction. The record in this matter does not support Petitioner’s application; it  

refutes it.  

Facts 

Respondent, Gerard A. Simonetti and Petitioner, Maria Fabia Simonetti, are 

the parents of Jennifer Simonetti, born in Brazil, September 1, 2011. The parties were 

divorced in Brazil in 2015. Jennifer Simonetti has lived continuously in Brazil since 

birth and has never travelled to the United States. She has lived with Gerard 

Simonetti since 2018 when, in September of that year, a Brazilian tribunal awarded 

physical custody to him. Prior to 2018, Jennifer resided with her maternal aunt and 

grandmother having been abandoned by her mother when Petitioner moved to 

Brooklyn, New York in 2015 after Petitioner and Mr. Simonetti were divorced that 

year.  [Appendix Exhibit 1]  

Respondent Gerard A. Simonetti lives in Sao Miguel do Gustoso RN Brazil 

having continuously resided in Brazil since May of 2000. His business interests are 

exclusively in Brazil. He does not reside at 307 South Main Street, New City, NY 

10956, the business address of his brother, Joseph Simonetti, and the address to 

which Respondent mails her documents. He has had no involvement in his brother’s 
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business since 1991 or any other business in the United States. He does not reside at 

265 Brewery Road, New City, New York, which was the address of his parents, both 

of whom are deceased. [Appendix Exhibit 2] 

Respondent Joseph A. Simonetti lives in New City, New York. He has never 

met his niece, who was born and has constantly resided in Brazil. He has never 

spoken to her as she speaks Portuguese and he does not. He has no custodial 

authority over Jennifer Simonetti and has no relationship whatsoever with her. 

[Appendix Exhibit 3] Nor has Joseph A, Simonetti ever been a party to or appeared 

in any proceeding involving his brother and/or Petitioner. [Appendix Exhibit 3, 

supra] 

Petitioner lives according to her complaint at 33 Schermerhorn – 11D, 

Brooklyn, NY 11217. [Appendix Exhibit 4] 

REASONS FOR DENYING THE PETITION 

This Court Has No Jurisdiction to Adjudicate This Matter 

(a) Introduction 

There is a glaring and fatal defect in Petitioner’s position. Respondent, Joseph 

A. Simonetti, is a resident of the State of New York and resides in New City, New 

York. Petitioner is a resident of the State of New York residing in Brooklyn, New 

York. Petitioner refers to the residency of Respondent Gerard A. Simonetti, a 

Brazilian resident, in support of her assertion of diversity jurisdiction. As the District 

Court found, and as the Circuit Court affirmed, Joseph A. Simonetti’s New York 

residency coupled with Petitioner’s New York residency destroys and defeats 

diversity jurisdiction. 
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(b) The Absence of Diversity and Subject Matter Jurisdiction 

Petitioner’s  Statement of Jurisdiction in her Notice of Appeal [Appendix 

Exhibit 5] is based on 28 USC §§ 1331 and 1332.  Petitioner’s complaint [Appendix 

Exhibit 4 supra]  ] is based solely upon diversity jurisdiction. The complaint, 

[Appendix Exhibit 4 supra], states Petitioner’s address as “33 Schermerhorn – 

11D, Brooklyn, NY 11217”. The complaint, [Appendix Exhibit 4 supra]  states the 

Respondent Gerard Simonetti’s address as “365 Brewery Road, New City, NY 10956” 

and Respondent Joseph Simonetti’s address as “307 S. Main St, New City, NY”. [Ibid. 

omitting the zip code] It is undisputed that Appellee Gerard Simonetti resides at Rua 

das Maraquitas,  Number 564, Sao Miguel do Gostoso, Rio Grand do Norte, 

Brazil, 59585-000. [Appendix Exhibit 3, supra] Respondent Joseph Simonetti is a 

resident of New York State. Complete diversity of citizenship being absent, federal 

diversity jurisdiction is destroyed and jurisdiction providing federal courts to 

adjudicate the merits of this matter does not attach.  

The District Court granted Petitioner’s motion to dismiss [Appendix Exhibit 

6]   and reaffirmed its decision to dismiss subsequent to Petitioner’s motion to 

reconsider [Appendix Exhibit 7]   

On appeal the Petitioner asserted that her ex-husband is a U.S. citizen living 

in Brazil. The Circuit Court determined that U.S. citizens domiciled abroad are 

neither citizens of any state of the United States nor citizens or subjects of a foreign 

state Section 1332(a) [Appendix Exhibit  8]. does not provide that the courts have 

jurisdiction over a suit to which such persons are parties. [Appendix Exhibit 8, 

supra].  
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Nor does subject matter jurisdiction exist. Nowhere in Petitioner’s Complaint 

[Appendix Exhibit 4, supra] is there even a single reference to the amount in 

controversy. Petitioner’s assertion in her Brief to the Circuit Court at page 6 

[Appendix Exhibit 9] that: 

‘The amount to [sic]  controversy exceeds $75,000.00.”  

does not overcome the absence of such an allegation in the Complaint nor does it 

make it so. Petitioner’s assertion in her Brief to the Circuit Court 4 that: 

“…the value of the case is $6,000,000.00.” 

does not overcome the absence of such an allegation in the Complaint nor does it 

make it so. 

The District  Court wrote: 

  “First, Plaintiff does not allege facts sufficient to show 

that the Court can consider her claims under state law 

under the court's diversity jurisdiction. To establish 

diversity jurisdiction under 28 U.S.C. § 1332, a plaintiff 

must first allege that she and the defendants are citizens 

of different American States; a party may alternatively be 

a citizen or subject of a foreign country, so long as that 

party is not lawfully admitted for permanent residence in 

the United States and domiciled in the same American 

State where the opposing party is a citizen. See § 

1332(a)(1),(2). In addition, for diversity jurisdiction, the 

plaintiff must allege to a “reasonable probability” that her 

claims are in excess of the sum or value of $75,000, the 

statutory jurisdictional amount. See § 1332(a); Colavito v. 

N.Y. Organ Donor Network, Inc., 438 F.3d 214, 221 (2d Cir. 

2006). Construing the Complaint liberally, Plaintiff 

appears to be a citizen of New York, as she alleges that she 

lives in New York and requests her daughter be removed 

from Brazil to New York. See Compl. at 10–11. However, 

even construing Plaintiff’s allegations generously, the 

Complaint does not allege facts sufficient for the Court to 

determine the citizenship of Defendants in a manner that 

would establish diversity jurisdiction. At times, the 
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Complaint states that the Defendants live in Brazil, see id. 

at 5, but the addresses provided for the Defendants in the 

Complaint are residential addresses in New York State, 

see id. at 4. To the extent that Plaintiff’s former husband 

would qualify as a “subject” of a foreign country, Plaintiff 

appears to allege that the co-defendant former brother-in-

law is a citizen of New York, which would destroy diversity. 

Furthermore, even if complete diversity of citizenship had 

been properly pled or could be determined from the 

allegations of the Complaint or other documents in this 

case, Plaintiff has not established the statutory 

jurisdictional amount of $75,000 in controversy. See id. at 

6 (Plaintiff’s request for relief does not include any 

monetary damages). Therefore, the Court does not have 

diversity jurisdiction.” [Appendix Exhibit 6, supra] 

The District Court wrote:  

“ [T]he Court independently  knows of no federal law, 

constitutional provision, or treaty that would provide relief 

to Plaintiff under the circumstances alleged in the 

Complaint.” [Appendix Exhibit 6, supra] 

The Circuit Court affirmed that diversity jurisdiction was absent stating: 

“28 U.S.C. § 1332 requires “compete diversity meaning that 

“all plaintiff’s must be citizens of starts diverse from that 

of all defendants [Pa. Pub. Sch. Emps. Ret. Sys. V. Morgan 

Stanley, Inc., 772 Fed. 3d 111, 118 (2d Cir. 2017)]. 

Simonetti bears the burden of making a preponderance 

showing of compete diversity [Raymond Loubier 

Irrevocable Tr. v. Loubier, 858 F.3d.719, 725 (2d Cir. 2017). 

She has failed to do so because her complaint does not 

allege diversity of citizenship and provides only New York 

addresses for herself and both defendants’.  [Appendix 

Exhibit 8, supra] 

The Circuit Court affirmed that the absence of subject matter jurisdiction 

stating: 

“The district court correctly dismissed Simonetti’s 

complaint for lack of subject-matter jurisdiction.” 

[Appendix Exhibit  8, supra] 
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(c) The Absence of Federal Question Jurisdiction 

(i) The Hague Convention 

Nor does federal question jurisdiction exist under the Hague Convention as an 

additional basis in the complaint for jurisdiction. The District Court so found stating 

the prerequisites for a claim under the Hague Convention did not exist. Jennifer 

Simonetti has continuously resided in Brazil since birth and with Petitioner since 

2018. Moreover, as  the District Court found, the parties’ child was born and has 

never lived in the United States  having  lived her entire life in Brazil since birth. 

Petitioner’s assertion that the child was abducted is patently absurd.   

The District Court wrote: 

  “First, to the extent that Plaintiff attempts to assert 

her custody claims under the Hague Convention, the 

allegations fail on their face because “a petitioner cannot 

invoke the protection of the Hague Convention unless the 

child to whom the petition relates is ‘habitually resident’ in 

a State signatory to the Convention and has been removed 

to or retained in a different State.”  Gitter v. Gitter, 396 

F.3d 124, 131 (2d Cir. 2005). Even construing Plaintiff’s 

allegations liberally, it appears to be undisputed (indeed 

the Complaint does not allege otherwise) that Plaintiff’s 

minor child was born in Brazil, currently lives in Brazil, 

and has never lived in the United States.  The Hague 

Convention is thus inapplicable because “parental intent 

cannot alone establish a child’s habitual residence,” rather, 

“a change in geography is a necessary condition to a child 

acquiring a new habitual residence[.]”  Id. at 133.  Second, 

Plaintiff’s other claim, see Compl. at 10 (alleging “divorce 

fraud” because Plaintiff’s father-in-law’s will allegedly 

stated that he “loved” Plaintiff), is a state law claim over 

which the Court has no independent jurisdiction.  Finally, 

given the Plaintiff’s pro se status, the Court independently 

knows of no federal law, constitutional provision, or treaty 

that would provide relief to Plaintiff under the 

circumstances alleged in the Complaint.  Accordingly, 

Plaintiff has failed to properly invoke this Court’s federal 
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question subject matter jurisdiction. [Appendix Exhibit 

6, supra] 

The Circuit Court affirmed:  

‘[T]he district court considered whether she could be 

liberally construed as invoking the Hague Convention, Oct. 

25, 1980. T.I.A.S. No. 11670, S. Treaty Doc. No. 99-

11….The district court correctly concluded that the Hague 

Convention failed to offer a basis for federal jurisdiction 

here.” [Appendix Exhibit 8, supra] 

(ii) The Alien Tort Statute 

On appeal, Petitioner invoked the Alien Tort Statute, 28 U.S.C. § 1350. The Circuit 

Court determined : 

“The ATS inly confers jurisdiction over torts based upon 

violations of United States treaties or the law of nations…. 

Simonetti’s claims – which involve divorce, inheritance, 

child custody, and alleged fraud by her ex-husband and 

former brother-in-law – do not implicate any constitutional 

provision. Federal law or treaty, or any  aspect of 

international law….Simonetti has failed to invoke federal-

question jurisdiction.” [Appendix Exhibit 8, supra] 
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CONCLUSION 

Petitioner’s application for a Writ of Certiorari must fail. Despite her best 

efforts to disguise the absence of essential jurisdictional predicates with a cornucopia 

of unfounded claims, there is no jurisdictional basis to support any of Petitioner’s 

claims in this matter.  

Petitioner’s claims of diversity jurisdiction do not exist. Petitioner’s initial 

pleading confirms one of the two named Defendants – Joseph A. Simonetti – and 

Petitioner are both New York State residents. Petitioner’s claims of subject matter 

jurisdiction do not exist . Plaintiff has not established the statutory jurisdictional 

amount of $75,000 in controversy. Petitioner’s claims of federal question jurisdiction 

do not exist. Petitioner’ s claims under the Hague Convention and the Alien Tort 

Statute  do not meet the criteria or predicates of either statute.     

The Petition for a Writ of Certiorari should be denied. 

 

Dated October 2, 2026 Respectfully submitted. 

 

New York, New York /s/ Donald C. Moss                               

DONALD C. MOSS  

 Counsel of Record  

MOSS & MOSS LLP 

381 Park Ave. South, Suite 1220 

New York, New York 10016 

(212) 644 1000 

dcmoss@mossandmoss.com 

 

 Attorneys for Respondents 
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