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25-117-cv
Simonetti v. Simonetti, et al.

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY
ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF
APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN CITING A SUMMARY
ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL
APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY
CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY

COUNSEL.

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in
the City of New York, on the 18" day of February, two thousand twenty-six.

PRESENT:
MICHAEL H. PARK,
SARAH A. L. MERRIAM,
Circuit Judges,
KIYO A. MATSUMOTO,
District Judge.

Maria Fabia Simonetti,
Plaintiff-Appellant,

v. 25-117
Gerard Anthony Simonetti,

Joseph Simonetti,
Defendants-Appellees.

* Judge Kiyo A. Matsumoto, of the United States District Court for the Eastern District of
New York, sitting by designation.
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FOR PLAINTIFF-APPELLANT: MARIA FABIA SIMONETTI,
pro se, Brooklyn, NY.

FOR DEFENDANTS-APPELLEES: JouN O. C. Moss, Moss &
Moss LLP, New York, NY.

Appeal from a judgment of the United States District Court for the Southern

District of New York (Garnett, |.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED,
AND DECREED that the judgment of the district court is AFFIRMED.

Maria Simonetti, proceeding pro se, appeals from the district court’s December 18,
2024 judgment sua sponte dismissing her complaint for lack of subject-matter
jurisdiction. ~ Simonetti sued her ex-husband and her former brother-in-law
(“Defendants”), alleging that her ex-husband had violated a Brazilian court order
regarding custody of their daughter and asserting fraud related to her efforts to find her
daughter, her divorce, and her father-in-law’s will. Defendants moved to dismiss the
complaint on various grounds. The district court sua sponte dismissed the complaint
without prejudice for lack of subject-matter jurisdiction, concluding that the complaint
did not raise a federal question or satisfy diversity jurisdiction. Simonetti v. Simonetti,

24-CV-01859 (MMG), 2024 WL 5155759 (S.D.N.Y. Dec. 18, 2024). The district court
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subsequently denied Simonetti’s motion for reconsideration. We assume the parties’
familiarity with the underlying facts, the procedural history of the case, and the issuesvon
appeal.

. We review de novo a sua sponte dismissal for lack of subject-matter jurisdiction.
Digitel, Inc. v. MCI Worldcom, Inc., 239 F.3d 187, 190 (2d Cir. 2001). Because Simonetti
“has been pro se throughout, [her] pleadings and other filings are interpreted to raise the
strongest claims they suggest.” Shakirov v. Philips Med. Sys. MR, Inc., 103 F.4th 159, 166
(2d Cir. 2024).

The district court correctly dismissed Simonetti’s complaint for lack of subject-
matter jurisdiction. First, Simonetti’s complaint did not invoke any federal statute, and
her allegations—which concern her ex-husband’s neglect of their daughter, the couple’s
custody dispute, and Defendants’ fraud —did not present a federal quesﬁon. See 28
U.S.C.§1331. Because she was proceeding pro se, the district court considered whether
she could be liberally construed as invoking the Hague Convention, Oct. 25, 1980, T.LA.S.
No. 11670, S. Treaty Doc. No. 99-11. However, the district court correctly concluded that
the Hague Convention failed to offer a basis for federal-question jurisdiction here. “A
petitioner cannot invoke the protection of the Hague Convention unless the child to

whom the petition relates is ‘habitually resident’ in a State signatory to the Convention
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and has been removed to or retained in a different State.” Gitter v. Gitter, 396 F.3d 124,
130 (2d Cir. 2005). Simonetti had alleged that her daughter always resided in Brazil, not
that she had been wrongfully taken from her country of habitual residence. See Golan v.
Saada, 596 U.S. 666, 670 (2022).

In her reconsideration motion, Simonetti invoked the Alien Tort Statute (“ATS”),
and on appeal, she newly invokes 42 U.S.C. §1983. But Simonetti does not raise
“colorable” claims under either statute, so they cannot form the basis for federal-question
jurisdiction here. Arbaugh v. Y&H Corp., 546 U.S. 500, 513 n.10 (2006). Simonetti's
claims —which involve divorce, inheritance, child custody, and alleged fraud by her ex-
husband and former brother-in-law—do not implicate any constitutional provision,
federal law, treaty, or aspect of international law. See Mastafa v. Chevron Corp., 770 F.3d
170, 180 (2d Cir. 2014) (“The ATS only confers jurisdiction over torts based upon
violations of United States treaties or of the law of nations.”); Chan v. City of New York, 1
F.3d 96, 103 (2d Cir. 1993) (“Section 1983 . . . may be available as a vehicle for remedying
violations of federal statutes as well as constitutional violations.”). Simonetti has thus
failed to invoke federal-question jurisdiction.

Second, diversity jurisdiction is also absent. 28 U.S.C. § 1332 requires “complete

diversity,” meaning that “all plaintiffs must be citizens of states diverse from those of all
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defendants.” Pa. Pub. Sch. Emps.’ Ret. Sys. v. Morgan Stanley & Co., Inc., 772 F.3d 111, 118
(2d Cir. 2014). Simonetti bears the burden of making a preponderance showing of
complete diversity. See Raymond Loubier Irrevocable Tr. v. Loubier, 858 F.3d 719, 725 (2d
Cir. 2017). She has failed to do so because her complaint does not allege diversity of
citizenship and provides only New York addresses for herself and both defendants.

On appeal, Simonetti now asserts that her ex-husband is a U.S. citizen living in
Brazil. But “United States citizens domiciled abroad are neither citizens of any state of
the United States nor citizens or subjects of a foreign state,” so “§ 1332(a) does not provide
that the courts have jurisdiction over a suit to which such persons are parties.” Herrick
Co. v. SCS Commc’ns, Inc., 251 F.3d 315, 322 (2d Cir. 2001) (internal quotation marks
omitted).

Finally, the district court properly dismissed the complaint without leave to
amend. “A pro se complaint should not be dismissed without the [cJourt granting leave
to amend at least once when a liberal reading of the complaint gives aﬁy indication that
a valid claim might be stated.” Chavis v. Chappius, 618 F.3d 162, 170 (2d Cir. 2010)
(cleaned up). However, “a futile request to replead should be denied.” Cuoco v.

Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000). Here, leave to amend would have been futile.
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As discussed above, nothing in Simonetti’s complaint, reconsideration motion, or
appellate brief suggests that she could establish subject-matter jurisdiction.
We have considered all of Simonetti’s arguments and find them to be without

merit. Accordingly, we AFFIRM the judgment of the district court.!

FOR THE COURT:
Catherine O’'Hagan Wolfe, Clerk of Court

1 We deny Simonetti’s pending motion for reconsideration as moot.
6
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARIA FABIA SIMONETTI,

Plaintiff,

. 24-CV-01859 (MMG)
-against-

ORDER OF DISMISSAL

GERARD ANTHONY SIMONETTI; AND
JOSEPH A. SIMONETTI,

Defendants.

) il

MARGARET M. GARNETT, United States District Judge:
BACKGROUND |

This action was initiated by Complaint on March 11, 2024, by Plaintiff pro se Maria
Fabia Simonetti (“Plaintiff”). See Dkt. No. 1 (the “Complaint” or “Compl.”). Broadly speaking,
this case concerns a custody dispute over the minor child of Plaintiff and Defendant Gerard A.
Simonetti. See id. Also named as a Defendant is Gerard A. Simonetti’s brother, Joseph
Simonetti (together with Gerard A. Simonetti, the “Defendants”). The minor child has lived in
Brazil since she was born and has never lived in, or even traveled to, the United States. /d.
Among other claims, Plaintiff alleges that her daughter’s mental and physical health is not being
properly treated in Brazil. See generally Compl.; see also Dkt. No. 27 (containing additional
allegations). Construing her request for relief liberally due to Plaintiff’s pro se status, see
McEachin v. McGuinnis, 357 F.3d 197, 200 (2d Cir. 2004), she reqﬁests the Court enjoin the
Defendants from “harming™ her daughter and that her daughter be returned to her from Brazil.
See Compl. at 11; see also Dkt. No. 27 at 1 (“I am seeking immediate relief, including the
restoration of my rights as a parent, an injunction to prevent further harm.”).

On June 3, 2024, this case was reassigned from Chief Judge Laura T. Swain to the

undersigned. On July 22, 2024, Defendants Gerard Anthony Simonetti and Joseph Simonetti
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(“Defendants™) moved to dismiss this case pursuant to Fed. R. Civ. P. 12(b)(1) aﬁd 12(b)(6) and
arguing, inter alia, that this case is identical to multiple cases already adjudicated in New York
State Court. See Dkt. No. 12. Plaintiff opposed Defendants’ motion to dismiss on July 29, 2024.
See Dkt. No. 13. On October 24, 2024, the Court referred this matter to the designated
Magistrate Judge, Judge Barbara C. Moses, for General Pretrial matters and a Report and
Recommendation on Defendants’ pending motion to dismiss. See Dkt. No. 22.
\ %ile the motion has been pending, Plaintiff has rf:peatedly contacted the Court’s
Chambers by email and, on occasion, by telephone. Additionally, and despite the pending
‘motion to dismiss, on November 13, 2024, Plaintiff filed ;1 Proposed Order to Show Cause
seeking a preliminary injunction and temporary restraining order with emergency relief. See
-Dkt. No. 25. Upon review of the submission, the Court declined to sign the Order to Show
Cause and denied Plaintiff’s motion for a preliminary injunction and temporary restraining order.
See Dkt. No. 26. Furthermore, the Court prohibited Plaintiff from contacting Chambers and
informed Plaintiff that further communications should be addressed to Judge Moses. Id. Shortly
thereafter, on December 3, 2024, Plaintiff filed yet another motion for preliminary injunction
with emergency relief. See Dkt. No. 27. On December 16, 2024, Defendants opposed. See Dkt.
No. 28.
Although this matter is referred to Judge Moses for GPT and R&R, upon closer review of
the Complaint and other filings in this matter, and for the reasons discussed herein, the Court has
determined that it lacks subject matter jurisdiction to hear this matter. Accordingly, the reference

is withdrawn and the case is DISMISSED for lack of subject matter jurisdiction.
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DISCUSSION

Federal district courts are courts of limited jurisdiction and may not hear a case absent
subject matter jurisdiction. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 552
(2005). The requirement of subject matter jurisdiction cannot be waived, United States v.

Cotton, 535 U.S. 625, 630 (2002), and its absence may be raised at e;ny time by a party or by the
court sua sponte. See Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 434 (2011)
(“[F]ederal courts have an independent obligation to ensure that they do not exceed the scope of
their jurisdiction, and therefore they must raise and decide jurisdictional questions that the parties
either ovlerlook or elect not to press.”). |

Even in pro se cases, the obligation to establish subject matter jurisdiction lies with the
Plaintiff. Lyndonville Sav. Bank & Trust Co. v. Lussier, 211 F.3d 697, 700-01 (2d Cir. 2000);
Micolo v. Greenpoint Sav. Bank, No. 17-CV-5991(JS)(AKT), 2018 WL 1730352, at *2 (E.D.N.Y.
Apr. 9, 2018) (“Notwithstanding the liberal pleading standard afforded pro se litigants, federal
courts are courts of limited jurisdiction and may not preside over cases if they lack subject matter
jurisdiction.”). A federal district court’s subject matter jurisdiction is available only when a
“federal question” is presented or, if asserting claims under state law under the court’s diversity
jurisdiction, when, among other circumstances, the plaintiff is a citizen of an American State, the
defendant is a citizen of another American State or a citizen or subject of a foreign country, and
the amount in controversy exceeds the sum or value of $75,000. See 28 U.S.C. §§ 1331,
1332(a)(1), (2). When a court lacks subject matter jurisdiction, dismissal is mandatory. Arbaugh
v. Y & H Corp., 546 U.S. 500, 514 (2006); see also Fed. R. Civ. P. 12(h)(3).

For the reasons discussed below, the Complaint does not allege facts sufficient to show
that the Court has subject matter jurisdiction over Plaintiff’s claims.

3
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- First, Plaintiff does not allege facts sufficient to show that the Court can consider her
claims under state law under the court's diversity jurisdiction. To establish diversity jurisdiction
under 28 U.S.C. § 1332, a plaintiff must first allege that she and the defendants are citizens of
different American States; a party may alternatively be a citizen or subject of a foreign country,
so long as that party is not lawfully admitted for permanent residence in the United States and
domiciled in the same American State where the opposing party is a citizen. See § 1332(a)(1), -
(2). In addition, for diversity jurisdiction, the plaintiff must allege to a “reasonable probability”
that her claims are in excess of the sum or value of $75,000, the statutory jurisdictional amount.
See § 1532(a); Colavito v. N.Y. Organ Donor Network, Inc., 438 F.‘3d 214,221 (2d Cir. 2006).
Construing the Complaint liberally, Plaintiff appears to be a citizen of New York, as she alleges
that she lives in New York and requests her daughter be removed from Brazil to New York. See
Compl. at 10-11. However, even construing Plaintiff’s allegations generously, the Complaint
does not allege facts sufficient for the Court to determine the citizenship of Defendants in a
manner that would establish diversity jurisdiction. At times, the Complaint states that the
Defendants live in Brazil, see id. at 5, but the addresses provided for the Defendants in the
Complaint are residential addresses in New York State, see id. at 4. To the extent that Plaintiff’s
former husband would qualify as a “subject” of a foreign country, Plaintiff appears to allege that
the co-defendant former brother-in-law is a citizen of New York, which would destroy diversity.
Furthermore, even if complete diversity of citizenship had been properly pled or could be
determined from the allegations of the Complaint or other documents in this case, Plaintiff has
not established the statutory jurisdictional amount of $75,000 in controversy. See id. at 6
(Plaintiff’s request for relief does not include any monetary damages). Therefore, the Court does

not have diversity jurisdiction.
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Second, neither has Plaintiff established federal question jurisdiction. Federal question
subject matter jurisdiction may be established pursuant to § 1331 where a claim arises under the
“Constitution, laws or treaties of the United States.” 28 U.S.C. § 1331. “A plaintiff properly
invokes § 1331 jurisdiction when he pleads a colorable claim ‘arising under’ the Constitution or
laws of the United States.” Arbaugh., 546 U.S. at 513. A c‘laim alleging federal question subject
matter jurisdiction “may be dismissed for want of subject matter jurisdiction if it is not colorable,
Le.,if it is ‘immaterial and made solely for the purpose of bbtaining jurisdiction’ or is ‘wholly
insubstantial and frivolous.”” /d. at 513 n.10. First, to the extent that Plaintiff attempts to assert
'her custody claims under the Hague Convention, the alleg;tions fail on their face because “a

petitioner cannot invoke the protection of the Hague Convention unless the child to whom the

_petition relates is ‘habitually resident’ in a State signatory to the Convention and has been
p y ry

removed to or retained in a different State.” Gitter v. Gitter, 396 F.3d 124, 131 (2d Cir. 2005).
Even construing Plainitff’s allegations liberally, it appears to be undisputed (indeed the
Complaint does not allege otherwise) that Plaintiff*s minor child was born in Brazil, currently
lives in Brazil, and has never lived in the United States. The Hague Convention is thus
inapplicable because “parental intent cannot alone establish a child’s habitual residence,” rather,
“a change in geography is a necessary condition to a child acquiring a new habitual residence[.]”
Id. at 133. Second, Plaintiff’s other claim, see Compl. at 10 (alleging “divorce fraud” because
Plaintiff’s father-in-law’s will allegedly stated that he “loved” Plaintiff), is a state law claim over
which the Court has no independent jurisdiction. Finally, given the Plaintiff’s pro se status, the
Court independently knows of no federal law, constitutional provision, or treaty that would
provide relief to Plaintiff under the circumstances alleged in the Complaint. Accordingly,

Plaintiff has failed to properly invoke this Court’s federal question subject matter jurisdiction.

5
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The Court declines to address the Defendants’ res judicata arguments raised in their
motion to dismiss the Complaint because, as stated, the Court does not have jurisdiction to reach
the merits of this d.ispute.

CONCLUSION

In light of the foregoing, this Court lacks subject matter jurisdiction to adjudicate
Plaintiff's claims. This action is therefore DISMISSED without prejudice. -See Hollander v. - -
Garrett, 710 F. App’x 35, 36 (2d Cir. 2018) (holding dismissal for subject matter jurisdiction
must be without p?ejudice). The Court certifies, under 28 U.S.C. § 1915(a)(3), that any appeal
from this order would not be taken in good faith and, therefore, IFP status is denied for the
purpose of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

The Clerk of Court is respectfully directed to CLOSE this case and terminate all
deadlines. The Clerk of Court is also respectfully directed to mail a copy of this Order to

Plaintiff.

Dated: December 18, 2024
New York, New York

SO ORDERED.

D ag —R—

MARGARET@. GABNETT
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
20% day of March, two thousand twenty-six.

Maria Fabia Simonetti,

Plaintiff - Appellant,
ORDER

V. Docket No: 25-117

Gerard Anthony Simonetti, Joseph Simonetti,

Defendants - Appellees.

Appellant, Maria Fabia Simonetti, filed a petition for panel rehearing, or, in the
alternative, for rehearing en banc. The panel that determined the appeal has considered the

request for panel rehearing, and the active members of the Court have considered the request for
rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk




Additional material
from this filing is
available in the
Clerk’s Office.



