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QUESTIONS PRESENTED 

 

 

I. The Second Amendment guarantees all citizens the right to bear arms.  The 

circuits are divided, however, on whether 18 U.S.C. § 922(g)(1) runs afoul of 

that right by blanketly banning every convicted felon from possessing firearms.  

The question presented here is whether 18 U.S.C. § 922(g)(1) is facially 

unconstitutional, and if so, when it can be applied constitutionally. 

 

II. When applying the Guidelines, Stinson mandates deference to the 

Commentary.  But since this Court issued Kisor v. Wilkie, circuit courts have 

grappled with the level of deference required when interpreting and applying 

the Guidelines.  The question presented here is whether deference to the 

Guidelines Commentary is appropriate and, if so, under what circumstances? 
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PARTIES TO THE PROCEEDING 

Petitioner Jerone Tyrell Holman was defendant-appellant below. 

 Respondent is the United States of America. 
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STATEMENT OF RELATED PROCEEDINGS 

   

This case arises from the following proceedings: 

•  United States v. Holman, No. 25-4041 (4th Cir. Mar. 27, 2026) (affirming 

conviction) 

•  United States v. Holman, No. 1:24-cr-00113 (M.D.N.C. Jan. 24, 2025) 

(entering judgment of conviction) 

 There are no other proceedings in state or federal trial or appellate courts, or 

in this Court, directly related to this case within the meaning of this Court’s Rule 

14.1(b)(iii). 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner Jerone Tyrell Holman respectfully petitions for a writ of certiorari 

to review the judgment of the United States Court of Appeals for the Fourth Circuit 

in this case. 

OPINIONS BELOW 

 The opinion of the court of appeals (App. 1a–21a) is reported at 171 F.4th 303.  

The district court’s order denying the motion to dismiss is unpublished and was made 

orally.  App., infra, 29a–41a.  The district court’s judgment and sentence is 

unpublished and included in Petitioner’s Appendix.  App., infra, 22a–28a. 

JURISDICTION 

The court of appeals entered judgment on March 27, 2026.  App., infra, 1a–

21a.  On June 23, 2026, Chief Justice Roberts extended the time within which to file 

a petition for a writ of certiorari up to and including August 24, 2026.  This Court has 

jurisdiction under 28 USC § 1254(1). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

First Question Presented 

 

Section 922(g)(1) of Title 18 provides: 

 

(g) It shall be unlawful for any person-- 

(1) who has been convicted in any court of, a crime punishable by 

imprisonment for a term exceeding one year; 

 

to ship or transport in interstate or foreign commerce, or possess in or 

affecting commerce, any firearm or ammunition; or to receive any 

firearm or ammunition which has been shipped or transported in 

interstate or foreign commerce. 
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The Second Amendment to the United States Constitution provides: 

 

A well regulated Militia, being necessary to the security of a free 

State, the right of the people to keep and bear Arms, shall not be 

infringed. 

 

The Second Amendment and 18 U.S.C. § 922(g)(1) are reproduced in full, App., 

infra, 42a-65a. 

 

Second Question Presented 

 

Section 994(a) of Title 28 provides in relevant part:  

 

(a) The Commission, by affirmative vote of at least four members 

of the Commission, and pursuant to its rules and regulations and 

consistent with all pertinent provisions of any Federal statute shall 

promulgate and distribute to all courts of the United States and to the 

United States Probation System—  

 

(1) guidelines, as described in this section, for use of a sentencing 

court in determining the sentence to be imposed in a criminal 

case, including—  

***  

(B) a determination as to the appropriate amount of a fine 

or the appropriate length of a term of probation or a term 

of imprisonment 

 

Federal Sentencing Guideline 2K2.1(a) provides in relevant part:  

 

(a) Base Offense Level  

 

***  

 

(3) 22, if (A) the offense involved a (i) semiautomatic firearm that 

is capable of accepting a large capacity magazine; or (ii) firearm 

that is described in 26 U.S.C. § 5845(a); and (B) the defendant 

committed any part of the instant offense subsequent to 

sustaining one felony conviction of either a crime of violence or a 

controlled substance offense;  

 

***  
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Application Notes  

 

***  

2. Semiautomatic Firearm That Is Capable of Accepting a Large 

Capacity Magazine.— For purposes of subsections (a)(1), (a)(3), and 

(a)(4), a “semiautomatic firearm that is capable of accepting a large 

capacity magazine” means a semiautomatic firearm that has the ability 

to fire many rounds without reloading because at the time of the offense 

(A) the firearm had attached to it a magazine or similar device that could 

accept more than 15 rounds of ammunition; or (B) a magazine or similar 

device that could accept more than 15 rounds of ammunition was in close 

proximity to the firearm. This definition does not include a 

semiautomatic firearm with an attached tubular device capable of 

operating only with .22 caliber rim fire ammunition. 

 

STATEMENT  

The constitutionality of 18 U.S.C. § 922(g)(1) has created deep circuit split on 

the validity of a law that is considered “the centerpiece of gun laws in the United 

States” and “the center of the gun-regulation universe.”  Dru Stevenson, In Defense 

of Felon-in-Possession Laws, 43 Cardozo L. Rev. 1573, 1574 (2022).  While courts 

generally agree that section 922(g)(1) is facially constitutional, the discrepancy lies 

in whether—and how—as applied challenges can be brought.  The Fourth Circuit 

took the position that there is no as applied challenge that can be brought to a section 

922(g)(1) conviction (barring a pardon or the crime being otherwise invalidated).  In 

doing so, it relied on pre-Bruen precedent.  The problem is that Petitioner, if convicted 

in a different area of the country, could raise an as-applied challenge.  In short, his 

ability to challenge the statute and vindicate his constitutional rights depends on his 

location. 

Petitioner’s second issue asks whether Stinson still reflects the manner by 

which to interpret and apply the United States Sentencing Guidelines commentary. 
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That issue is currently pending before this Court in United States v. Beaird, 

scheduled to be argued on October 13, 2026.  

A. Motion to Dismiss and Sentencing  

 

Here, Petitioner Jerone Tyrell Holman was convicted under the Fourth 

Circuit’s rules on section 922(g)(1).  He was indicted in a single-count indictment for 

a violation of 18 U.S.C. § 922(g)(1).  App., infra, 2a.  Petitioner moved to dismiss the 

indictment on the ground that it violated the Second Amendment.  App., infra, 2a.  

The district court, in an oral ruling, denied that motion.  App., infra, 29a–41a.  In doing 

so, it relied on the Fourth Circuit’s decision in United States v. Canada, 123 F.4th 159 

(4th Cir. 2024) to deny the facial challenge and then broadly referenced New York 

State Rifle & Pistol Ass’n, Inc. v. Bruen, 597 U.S. 1 (2022), as well as historical 

examples within other cases, to deny the as-applied challenge.  App., infra, 38a–40a. 

 Preserving his motion to dismiss, Petitioner then pled guilty.  At sentencing, 

he faced a base offense level of 22, in part for his offense involving a semiautomatic 

firearm capable of accepting a large capacity magazine.  App., infra, 11a.  He did not 

object, and so his base offense level was enhanced accordingly.  App., infra, 7a–8a.  

Ultimately, the district court sentenced Petitioner to 66 months imprisonment.  App., 

infra, 23a. 

B. The Appeal  

 

 On appeal, Petitioner challenged his section 922(g)(1) conviction as 

unconstitutional, both facially and as applied to him.  App., infra, 3a–7a.  He also 

raised the proper interpretation of U.S. Sentencing Guideline § 2K2.1(a)(3)—
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particularly whether deference to the Commentary was appropriate following Kisor 

v. Wilkie, 588 U.S. 558 (2019) given that the terms “large capacity magazine” and 

“capable of accepting” are not defined in the Guidelines text.   

 The Fourth Circuit ruled that there was no room for a facial challenge to 18 

U.S.C. § 922(g)(1).  It concluded the same for as-applied challenges unless the offense 

is pardoned or the criminal law is found unconstitutional or otherwise unlawful.  

App., infra, 4a.  The court also determined that deference to the Guidelines 

Commentary was warranted, particularly focusing on the number of rounds to define 

“large capacity” but declining to engage in a substantive analysis of “capable of 

accepting.”  App., infra, 11a–16a. 

 This case presents the Second Amendment question squarely for the Court’s 

review.  For the second issue, this Court is scheduled to hear arguments in October 

2026 addressing whether Stinson is still controlling on the deference given to the 

Guidelines Commentary.  See United States v. Beaird, No. 25-5343.   

REASONS FOR GRANTING THE PETITION 

I. The Court of Appeals Are Divided on the Interpretation of § 922(g)(1)’s 

Constitutionality. 

 

A. Only This Court Can Resolve the Circuit Split. 

 

 The Circuits cannot agree on how to properly evaluate Second Amendment 

challenges to § 922(g)(1).  As a result, Americans’ constitutional rights have become 

a matter of geography, with different protections applying depending solely on the 

jurisdiction where a person is charged.  See, e.g., United States v. Hemani, 146 S. Ct. 

1677, 1698 n.1 (2026) (Jackson, J., concurring) (noting the inconsistency of courts in 
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addressing this question).  This Court should grant this petition to fix this disarray 

and bring clarity to a statute that affects the application of fundamental 

constitutional rights. 

B. Six Circuits Forbid As-Applied Challenges to § 922(g)(1). 

Six jurisdictions, the Second, Fourth, Eighth, Ninth, Tenth and Eleventh 

Circuits, hold that § 922(g)(1) is constitutional in any application.  As a result, no 

citizen in any of these jurisdictions can challenge § 922(g)(1)’s reach.  These circuits 

rely heavily on dicta from Heller that “prohibitions on the possession of firearms by 

felons” are “presumptively lawful.”  Zherka v. Bondi, 140 F. 4th 68, 93–94 (2d Cir. 

2025), cert. denied, 223 L. Ed. 2d 555 (Jan. 20, 2026) (citing “the Supreme Court’s 

assurance in Heller that ‘longstanding prohibitions on the possession of firearms by 

felons’ are ‘presumptively lawful.’” (quoting District of Columbia v. Heller, 554 U.S. 

570, 626-37 n. 26 (2008))). 

Yet even within this group, different panels employ different rationales.  While 

some circuits rely talismanically on the “presumptively lawful” language from Heller, 

others conduct historical analyses to conclude that legislatures historically disarmed 

those who deviated from legal norms or presented an unacceptable risk of danger.  

These courts reach the same result just by different routes.  Compare Vincent v. 

Bondi, 127 F.4th 1263, 1265–66 (10th Cir. 2025), cert. denied, 224 L. Ed. 2d 160 (Mar. 

2, 2026), with United States v. Jackson, 110 F.4th 1120, 1127–29 (8th Cir. 2024), cert. 

denied, 145 S. Ct. 2708 (2025). 

According to the Second Circuit, for instance, Congress may disarm felons 

regardless of the violent or nonviolent nature of their crimes.  Zherka, 140 F.4th at 
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91–93.  For support, Zherka looked to history to confirm this presumption.  According 

to Zherka, “history does not support the proposition that status-based disarmament 

laws were permissible only if they also provided a mechanism for individuals to prove 

that they were not too dangerous to own a firearm.”  Id. at 91 (emphasis in original).  

Zherka also expressed policy concerns with allowing as-applied challenges, fearing 

that judicial determinations felons’ dangerousness “usurp[s] the legislative function.”  

Id. at 94.  Accordingly, Zherka held that § 922(g)(1) was constitutional in all 

applications. 

 The Fourth Circuit, meanwhile, adheres to pre-Bruen precedent “rejecting as-

applied challenges to Section 922(g)(1).”  United States v. Hunt, 123 F.4th 697, 703 

(4th Cir. 2024), cert. denied, 145 S. Ct. 2756 (2025).  Hunt found that, historically, 

legislatures disarmed categories of people who “deviated from legal norms” and 

presented a threat to others.  Id. at 706 (citing Jackson, 110 F.4th at 1127).  Applying 

that reasoning, Hunt concluded that the activity regulated by § 922(g)(1) “falls 

outside the scope of the Second Amendment right as originally understood.”  Id. at 

705 (quoting Bruen, 597 U.S. at 18) (cleaned up). 

Similarly, the Eighth Circuit has held that “there is no need for felony-by-

felony litigation regarding the constitutionality of § 922(g)(1).”  Jackson, 110 F.4th at 

1125.  Like the Second and Fourth Circuits, the Eighth Circuit found that legislatures 

“traditionally employed status-based restrictions to disqualify categories of persons 

from possessing firearms,” including “persons who deviated from legal norms or 

persons who presented an unacceptable risk of dangerousness.”  Id. at 1129. 
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Continuing in the same vein, the Ninth Circuit takes the position that Bruen 

supports its earlier reliance on Heller’s “assurances as to felon-in-possession laws” 

that “foreclose Second Amendment challenges to § 922(g)(1), regardless of whether an 

underlying felony is violent or not.”  United States v. Duarte, 137 F.4th 743, 750 (9th 

Cir. 2025) (en banc), cert. denied, 223 L. Ed. 2d 556 (Jan. 20, 2026) (citations omitted).  

The court “agree[d] with the Fourth and Eighth Circuits that . . . historical tradition 

is sufficient to uphold the application of § 922(g)(1) to all felons.”  Id. at 761 (citations 

omitted). 

The Tenth Circuit in Vincent held that pre-Bruen precedent upholding 

§ 922(g)(1) “remains binding” and that “Rahimi doesn’t clearly abrogate the 

presumptive validity of § 922(g)(1).”  127 F.4th at 1265–66 (citations omitted).  

Notably, the court conducted no independent historical analysis, concluding instead 

that its precedent “upheld the constitutionality of § 922(g)(1) without drawing 

constitutional distinctions based on the type of felony involved.”  Id. at 1266 (citations 

omitted). 

The final circuit in this group is the Eleventh, which similarly holds that 

Rahimi validated its pre-Bruen precedent.  United States v. Dubois, 139 F.4th 887, 

889–90 (11th Cir. 2025), cert. denied, 223 L. Ed. 2d 570 (Jan. 20, 2026) (citations 

omitted).  The court reasoned that Rahimi “endorsed Heller’s understanding that 

prohibitions on the possession of firearms by felons . . . are presumptively lawful.”  Id. 

at 892 (citations omitted).  The Eleventh Circuit concluded by requesting what citizens 
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across the country seek “clearer instruction from the Supreme Court before [it] may 

reconsider the constitutionality of section 922(g)(1).”  Id. at 894. 

C. Five Circuits Hold That § 922(g)(1) Is Susceptible to As-Applied 

Challenges. 

In contrast to the circuits that categorically foreclose as-applied challenges, a 

growing number of courts have concluded that Bruen’s methodology fundamentally 

changed the analytical framework for evaluating § 922(g)(1) and abrogated their 

precedent.  See, e.g., United States v. Williams, 113 F.4th 637, 645–47 (6th Cir. 2024); 

Range v. Att’y Gen., 124 F.4th 218, 225–26 (3d Cir. 2024) (en banc).  Rather than treat 

Heller’s references to “presumptively lawful” felon-in-possession statutes as an 

outright bar to individual challenges, some of these circuits view that language as 

dicta, which must yield to Bruen’s two-step analysis.  See, e.g., United States v. Diaz, 

116 F.4th 458, 465–66 (5th Cir. 2024), cert. denied, 145 S. Ct. 2822 (2025) 

(characterizing Heller’s “presumptive legality” language as “mere dicta” that “cannot 

supplant” Bruen’s historical methodology). 

Critically, some of these circuits reject the proposition that felons fall outside 

“the people” protected by the Second Amendment and instead require courts to assess 

whether disarming a particular defendant is consistent with the Nation’s historical 

tradition of firearm regulation.  See Range, 124 F.4th at 226–28; Diaz, 116 F.4th at 

466–67.  In conducting this inquiry, courts in this camp have found that historical 

analogues, such as laws disarming Loyalists, Catholics, and Native Americans, do not 

justify the modern statute’s sweeping application to all felons, particularly those 

convicted of nonviolent offenses.  See Range, 124 F.4th at 229–30 (noting that such 
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historical laws would be “unconstitutional” today and offer “nothing to prove” that a 

food-stamp fraud defendant “is part of a similar group”).  This approach recognizes 

that “[s]imply classifying a crime as a felony does not meet the level of historical rigor 

required by Bruen and its progeny.”  Diaz, 116 F.4th at 469.  Instead, historical 

analogues support individualized determinations of dangerousness for at least some 

categories of convicted felons.  See Williams, 113 F.4th at 657, 663–64. 

 Take, for instance, the Third Circuit.  The Third Circuit’s en banc decision in 

Range held that § 922(g)(1) is unconstitutional as applied to a defendant convicted of 

making a false statement to obtain food stamps.  124 F.4th at 222–24.  Unlike many 

circuits, there, the court concluded that “Bruen abrogated our Second Amendment 

jurisprudence” and that the defendant “remains among ‘the people’ protected by the 

Second Amendment.”  Id. at 225–28, 232.  Then, as part of the historical inquiry, the 

court found that Founding-era analogues proffered by the government, including laws 

disarming groups like “Loyalists, Native Americans, Quakers, Catholics, and 

Blacks[,]” would now be unconstitutional and do “nothing to prove that Range is part 

of a similar group today.”  Id. at 229 (citation omitted). 

 The Fifth Circuit in Diaz similarly held that Bruen was a significant change in 

law.  In doing so, it reasoned that Heller’s language regarding “presumptive legality” 

of felon-in-possession statutes is “mere dicta,” which “cannot supplant the most recent 

analysis set forth by the Supreme Court in Rahimi.”  116 F.4th at 465–66 (citations 

omitted).  The court also rejected the government’s argument that felons are not 

among “the people” under the Second Amendment.  Id. at 466–67.  The court went 
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further, emphasizing that “[s]imply classifying a crime as a felony does not meet the 

level of historical rigor required by Bruen and its progeny.”  Id. at 469. 

 Continuing with this same reasoning, the Sixth Circuit has held that Bruen and 

Rahimi abrogated its earlier precedent.  Williams, 113 F.4th at 645-47.  It instead 

took the position that “Bruen requires a history-and-tradition analysis that our circuit 

hasn’t yet applied to” section 922(g)(1).  113 F.4th at 645.  The court concluded that 

“most applications of § 922(g)(1) are constitutional,” but “history shows that § 922(g)(1) 

might be susceptible to an as-applied challenge” because “each member of that 

disarmed group has an opportunity to make an individualized showing that he himself 

is not actually dangerous.”  Id. at 657, 663. 

 Finally, the Seventh Circuit and D.C. Circuit do not foreclose as-applied 

challenges.  Although the Seventh Circuit has rejected a defendant’s challenge based 

on his extensive criminal history and parolee status, it did not exclude as-applied 

challenges categorically.  United States v. Gay, 98 F.4th 843, 846–47 (7th Cir. 2024), 

reh’g denied, No. 23-2097, 2024 WL 3816648 (7th Cir. Aug. 14, 2024) (“We may assume 

for the sake of argument that there is some room for as-applied challenges, but that 

assumption does not assist Gay.”).  Similarly, the D.C. Circuit, in United States v. 

Johnson, rejected the defendant-appellant’s facial and as-applied challenges on plain 

error review, citing precedent holding that § 922(g)(1) did not govern activity falling 

under the Second Amendment.  158 F.4th 200, 208–09 (D.C. Cir. 2025) (citation 

omitted).  However, the court left open the “possibility that a felon could show that his 
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crime was so minor or regulatory that he did not forfeit his right to bear arms by 

committing it.”  Id. at 209–10. 

D. This Question is Exceptionally Important and Squarely 

Presented. 

 The circuits have split into two primary camps regarding the constitutionality 

of § 922(g)(1), with significant discrepancies within each group, causing inconsistent 

application of a statute affecting millions of Americans.  

“Today, § 922(g)(1) is one of the most significant gun laws in our modern 

regulatory framework.”  Duarte, 137 F.4th at 747.  Eighty-nine percent of those 

convicted under Section 922(g) are convicted under Section 922(g)(1).  See U.S. Sent’g 

Comm’n, Quick Facts: 18 U.S.C. § 922(g) Firearms Offenses 1 (2025).  But for a 

significant portion of the country, defendants have no opportunity to raise legitimate 

challenges to their convictions under this subsection.  They are barred from the start.  

If that is correct, then this Court needs to say so.  Bruen brought a sea-change to many 

circuits’ understanding of the Second Amendment, and this Court has twice since 

needed to clarify its application in the Section 922 context.  See United States v. 

Rahimi, 602 U.S. 680 (2024); Hemani, 146 S. Ct. at 1685.  But uncertainty still 

remains around the most critical and widely applying of section 922(g)’s subsections.  

This question needs to be answered, and this Court should ensure that all citizens 

receive the full extent of their Second Amendment rights, regardless of geography. 
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II. This Court has granted certiorari in United States v. Beaird on the 

question of whether Stinson v. United States, 508 U. S. 36 (1993), still 

correctly states the rule for the deference that courts must give the 

commentary to the Sentencing Guidelines. 

 

The question of Stinson’s continued authority has been percolating in the 

circuit courts since Kisor.  All circuits have addressed applications of this question.  

Some find that Kisor upended Stinson.  See, e.g., United States v. Mitchell, 120 F.4th 

1233, 1239-40 (4th Cir. 2024); United States v. Dupree, 57 F.4th 1269, 1275 (11th Cir. 

2023) (en banc); United States v. Castillo, 69 F.4th 648, 656 (9th Cir. 2023); United 

States v. Nasir, 17 F.4th 459, 471 (3d Cir. 2021); United States v. Riccardi, 989 F.3d 

476, 484-85 (6th Cir. 2021).  Others remain steadfast that Stinson is unaffected by 

Kisor.  United States v. White, 97 F.4th 532, 538-39 (7th Cir. 2024); United States v. 

Vargas, 74 F.4th 673, 680-83 (5th Cir. 2023) (en banc); United States v. Maloid, 71 

F.4th 795, 805-09 (10th Cir. 2023).   

This question is important not only because there is a split, but also because 

of the serious questions raised concerning when—and how—to defer to Guidelines 

Commentary.  These questions are further implicated by this Court’s recent decision 

in Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), but have not yet been 

authoritatively addressed.  Only this Court can answer whether reliance on an 

agency’s commentary to an otherwise ambiguous Guideline is appropriate when it 

serves to enhance a defendant’s sentence. 

By granting certiorari of Beaird, this Court appears poised to answer that 

question.  If the answer is that Kisor abrogated Stinson, and deference to the 

Guidelines Commentary has changed, then Petitioner wishes to preserve his 
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sentencing arguments for subsequent review in a post-Beaird legal landscape.  Thus, 

on the second issue, Petitioner requests this Court hold his petition for a writ of 

certiorari pending resolution of United States v. Beaird, No. 24-10764 (scheduled for 

October 13, 2026 calendar).  If appropriate, this Court should then grant certiorari in 

this case, vacate the court of appeals’ judgment, and remand his case for further 

consideration in light of Beaird.  As Justice Scalia noted, “We regularly hold cases 

that involve the same issue as a case on which certiorari has been granted and 

plenary review is being conducted in order that (if appropriate) they may be ‘GVR'd’ 

when the case is decided.”  See Stutson v. United States, 516 U.S. 163, 181 (1996) 

(Scalia, J., dissenting) (emphasis in original).  Petitioner respectfully suggests such a 

procedure would be appropriate here. 
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CONCLUSION 

Petitioner asks this Court to grant certiorari to review the judgment of the 

United States Court of Appeals for the Fourth Circuit, or if it does so in another case 

to decide the above issues, then to hold the instant Petition pending the outcome. 
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IN THE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF NORTH CAROLINA 

 
 
UNITED STATES OF AMERICA           Greensboro, North Carolina )
                                   August 5, 2024  )
    vs.                            11:10 a.m. )
     )
JERONE TYRELL HOLMAN, )
                                   Case No. 1:24CR113-1  )
    Defendant.                      )
_________________________________  )
 
 

TRANSCRIPT OF MOTION HEARING 
BEFORE THE HONORABLE WILLIAM L. OSTEEN, JR. 

UNITED STATES DISTRICT JUDGE 
 
APPEARANCES: 

 
For the Government:  KYLE D. POUSSON 
                     OFFICE OF THE U.S. ATTORNEY 
                     101 S. EDGEWORTH STREET, 4TH FLOOR 
                     GREENSBORO, NORTH CAROLINA 27401 
 
For the Defendant:   JAMES QUANDER 
                     301 N. MAIN STREET, SUITE 2020 
                     WINSTON-SALEM, NORTH CAROLINA 27101 
 
 
 
 
 
 
 
 
 
 
 
 
Court Reporter:    Joseph B. Armstrong, FCRR 

    324 W. Market, Room 101 
    Greensboro, NC  27401 

 
Proceedings reported by stenotype reporter. 

Transcript produced by Computer-Aided Transcription. 
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PROCEEDINGS 

(At 11:10 a.m., proceedings commenced.)

(Defendant present.) 

THE COURT:  Mr. Pousson, you may call the case.

MR. POUSSON:  Thank you, Your Honor.  If it should

please the Court, the Government would ask to call United

States versus Jerone Tyrell Holman.  This is 1:24CR113-1.

Mr. Holman is present with counsel, Mr. Quander.  This matter

is calendared for a hearing on a motion to dismiss.

THE COURT:  All right.  Mr. Quander, I guess it's

still morning.  Good morning.

MR. QUANDER:  Good morning, Your Honor.

THE COURT:  Are you and Mr. Holman ready to proceed?

MR. QUANDER:  We are, Your Honor.

THE COURT:  All right.  So the issue has been pretty

thoroughly briefed, and I tend to agree with the parties.

There's a little bit of gray area out there in terms of these

922 offenses generally, since we moved to this historical

analysis process or since the Supreme Court has moved to that

historical analysis process.  And so I don't know that there's

a lot of argument that needs to be made, but I certainly will

hear from the parties on whatever they would like to add in

terms of argument.

It's not entirely clear, but it looks like, at least

as alleged in the Government's responsive brief, that
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defendant's prior felony offense is a robbery with a dangerous

weapon offense.  Is that -- any disagreement as to that?

MR. QUANDER:  No, Your Honor.

THE COURT:  Mr. Quander, it's your motion.  I'll hear

from you.

MR. QUANDER:  Your Honor, I appreciate the Court's

thoughts preliminarily that, you know, we've briefed these

issues.  There is a slither of a gray area, I guess, if one

looked at it, and there may be a more nuanced, multiple layer

gray area depending on what side of the fence that you fall on.

Obviously, the elephant in the room is that the Fourth Circuit

has not ruled in what would be Mr. Holman's favor at this point

in time, and I don't have a Fourth Circuit case that says --

that may mirror the conclusion of the Third Circuit and I think

the Eleventh Circuit at this point.

But what I would contend, Your Honor, just is

basically when you look at the plain language of the text of

the Second Amendment, it certainly puts Mr. Holman's case and

all 922(g) cases sort of, I would contend, highlighted to at

least look further at the context of the Second Amendment and

potential Second Amendment violation that we filed a motion

based on.  

And then when you apply the historical analysis set

forth in Bruen, we know that it's the Government's burden to

prove to this Court that, number one, Mr. Holman is -- well,
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essentially, the historical context of the regulation on felons

or the people not being able to possess firearms and then,

secondly, that the -- that is consistent with the historical

traditions of this country.  

And I would contend that the Government has an uphill

battle in order to show that because we know that

historically -- if you go back to 1791 in that era,

historically, you know, history just changes so many things,

particularly the law, but in that era, folks that were

convicted of felonies or convicted of crimes were then required

to serve in the militia, and they had to possess firearms back

then to do their job which was some sort of punishment

historically.

And so -- and I would contend that based on a plain

language reading of the Second Amendment and what we know

historically the Government has some difficulty in proving and

carrying its burden.

I read the case that the Government cited in its

memorandum and recognize that the Fourth Circuit has told us

that the facial -- facially unconstitutional argument has

failed in the Fourth Circuit.  I would contend that there's

still some gray area of interpretation, and certainly we want

to preserve that issue for Mr. Holman.

But as it relates to as applied, Mr. Pousson and I

had a brief conversation earlier, and it just seems like both
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sides, and the offices on both sides are looking at, you know,

where that line is drawn, if you look at it from the standpoint

of this particular person who's been convicted of a felony.

As the Court mentioned, he's got a prior crime of

violence, and it differs from a previous argument I made where

my client's first felony was -- in that case was possession of

a firearm by an addicted person, and that was sort of a -- or a

drug user.  That was a little, on its face, stronger.

But the issue here that could come up and arise, as I

envision potentially in the Fourth Circuit, is this distinction

between at what point is the person not law abiding?  Is it a

year after completion of a sentence?  Is it five years?  Is it

10 years?  Is it forever?  And I would contend that, you know,

forever would be -- which is how we typically label felons.

You know, the felony convictions are -- you know, you're a

felon unless a conviction is pardoned or expunged is not

consistent with what the Constitution says when it comes to the

Second Amendment in this case.

And so we don't know where the Fourth Circuit may

ultimately draw the line, if it does find that there's some

as-applied arguments to be made or if it hears cases on

as-applied standard by the -- brought by defendants.  But,

nonetheless, I would contend that he -- you know, he does have

a prior conviction for a crime of violence, and that was back

in 2010.
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Two things, Judge, I would contend that -- I mean,

that was 14 years ago, and certainly there's arguments that can

and I think will be and should be made regarding the time.

Here we've got someone who's got a prior conviction that was

remote in time relative to right now, and then the other part

of it is that he was 18 years old at the time of that offense,

and certainly that's some factor that Courts ought to consider

in determining Bruen and the application of Bruen on an

as-applied standard.

Your Honor, that is my argument to this Court.  I do

recognize, again, that the Fourth Circuit has not generated any

cases that would be favorable to Mr. Holman per se at this

point in time.  I recognize that.  However, with what has gone

on in the Fourth Circuit, just in my tenure as an attorney, I

don't want to leave Mr. Holman without the ability to appeal a

potentially adverse order in this case and act as if this is

not an issue that may ultimately swing at some point in time in

the near future or a remote future.

THE COURT:  All right.  Thank you.

MR. QUANDER:  Thank you, Judge.

THE COURT:  Mr. Pousson?

MR. POUSSON:  Thank you, Your Honor.  Thank you.

This is my least favorite kind of argument.  It's a case in an

area of the law that appears to be shifting and changing, and

it's an area in which the standards are less than clear, so
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it's really hard to tell where the Courts may ultimately draw

lines.

However, we have made -- advanced several arguments,

both in this case and related cases, that I think are

consistent with some of the things we see in the changing case

law.  We've argued, Your Honor, when we talk about the first

prong of Bruen, kind of the scope of people that are protected,

that felons might fall outside that scope.  Because when we

talk about the people that are referred to in the Second

Amendment, there's some dispute as to whether that term refers

to all of the people or to the body politic, the people who

could vote or hold rights and that since historically felons

could be deprived of these rights to participate in the

political process, they might fall outside the scope of those

protections.

We also look at the historical analysis under the

second prong.  There is obviously the recent case in Rahimi

which talks about surety laws as well as going arm to the

terror laws that historically addressed individuals who were

dangerous.

Now, I'll acknowledge that Rahimi is more narrow than

the question that's presented here.  It didn't address directly

whether or not felons specifically were a dangerous category

and could be prohibited or whether that prohibition could be

permanent or simply temporary as was the case in Rahimi.
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But the Government has argued, and I think continues

to argue, that 922(g)(1) is based in a reasonable determination

by the Legislature that felons present a special danger for the

misuse of firearms, that as a category felons are -- it would

be dangerous to allow them to possess firearms whole cloth.

There's also obviously the language that we see both

in Heller and then in some of the concurrences in Rahimi which

talk about the longstanding tradition -- history of prohibiting

certain categories of people and felons are mentioned

specifically.  So it seems, at least initially, as this change

started changes to firearm regulations against felons was not

kind of the anticipated goal, although I recognize that when

that question is squarely before the Court things could change.

But from all that we have to look at now, it seems

like there are -- that a prohibition on individuals who have

violent prior convictions that are felonies is consistent with

whatever standard the Court might come up, and I think that's

the conclusion that we can draw from the Fourth Circuit's

recent Canada case.  It unhelpfully doesn't point to which

standard we should be applying in this case, but it does say

that under whichever one of these standards that's applied

there are certain types of crimes that can clearly -- that

clearly prohibit an individual from possessing firearms.  Those

examples they gave are all violent felonies, and, I believe,

consistent with the type of violent felony we see here today.
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And so the Government's position here is simply that

just as those -- under whichever standard applies, just as

those conviction -- those priors the Fourth Circuit tells us

are clearly able to prohibit an individual from possessing a

firearm, that Mr. Holman's prior conviction for robbery with a

dangerous weapon.  

And under the circumstances that we have here, under

whichever standard it is, whether it's because he falls outside

the body politic of people because of his prior felony

conviction, or because there's a historical tradition of

prohibiting dangerous individuals from possessing firearms, or

because 922(g) and the regulations against felons with firearms

is simply just rooted deeply in our nation's history and

traditions, whichever standard we use, this particular prior

seems to fall within that.

And so as applied to Mr. Holman, we'd ask the Court

to deny his motion to dismiss.

THE COURT:  All right.  Thank you.  Well, there are

definitely some changes taking place within the 922(g) context,

and it's a little bit complicated actually with all the

historical analysis being applied these days.

In terms of the motion in this particular case, I

certainly think the motion is well taken.  I'm not sure if I

were defending anybody charged with a 922(g)(1) offense, until

a few things get settled, I'm not sure I wouldn't challenge the
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statute in about every case in light of what's going on.

But I do think, first of all, with respect to the as

apply -- excuse me -- with respect to the unconstitutional on

its face argument, I think Canada does make some very good

points about the -- in holding that 922(g)(1) is not -- or

922(g) is not unconstitutional on its face -- or 922(g)(1) is

not unconstitutional on its face because there are -- at a

minimum, there are classes of felons who do constitute a

danger -- or can be construed to be a danger to the community

and, therefore, a prohibition on firearm possession is

consistent both with historical practice, is consistent with

the history, we'll say, of the possession of firearms.

And here with a prior robbery conviction, as

described, robbery with a dangerous weapon, that prior

conviction appears to me to fall squarely within that category,

similarly to the Canada case.

I don't mind saying that -- at least with respect to

the argument of who does "we the people" refer to, I really

don't have a problem with saying that "we the people" refers to

all citizens, period.  But I also think it is a corollary of

that that people can be excluded from that group of citizens

contemplated by the "we the people."

I think -- I think historically as the discussions

point out, there are people deprived of certain constitutional

rights historically upon conviction.  So where -- but where the
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analysis ultimately ends up, we'll have to wait and see what

the Supreme Court.

I think the tougher issue is whether or not there

are -- like the issue addressed by the circuit, it's whether or

not there are felonies which, for one reason or another, I

don't support any kind of finding a reasonable belief that

violence would be associated with it.  Similar, you know, there

are, at least there were, two-year misdemeanor offenses that

constituted felonies under federal law that don't suggest or

are not predictive of any kind of violent crimes in the future.

But, on the other hand, an individual who is willing

to and intentionally engages in conduct that violates the law

presents a different -- falls in a different category of

citizen in terms of not following the rules, and that -- no

matter what the instance is of not following the rules, whether

violent or nonviolent felony or whatever that criminal history

is, it's a criminal history that suggests some level of

heightened dangerousness.  

One of the factors we have to consider under 18 USC

Section 3553 is the need to protect the public from further

crimes of the defendant, and that -- that's true across the

board in felony cases, violent or nonviolent.  So there's a

recognition -- I would say a longstanding recognition within

the law -- that people who commit felony offenses need to be

treated differently.  But, regardless, judges smarter than I am

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39a



    12

will ultimately figure it out and tell us what to do.

For purposes of this case, I do find the motion

should be denied, that -- with respect to the facial challenge,

Canada, at least at this point, appears to be controlling on

that -- on that particular point, particularly in light of that

additional fact as to the prior offense.  

With respect to the as-applied challenge, I

understand the argument, certainly an interesting argument in

terms of attempting to forecast where the Supreme Court will

land in a few years, and I just -- I don't know the answer to

that but because here the prior offense does fall in that

category of violent offenses, I think -- I do not think

922(g)(1) as applied in this case is unconstitutional in light

of the historical information contained in the Bruen and

related cases, so the motion will be denied.

Anything further this morning?

MR. POUSSON:  No, Your Honor.

MR. QUANDER:  No, Your Honor.

THE COURT:  All right.  We'll be in recess until

2:00.

(At 11:30 a.m., proceedings concluded.)
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* * * * *  

C E R T I F I C A T E 

I certify that the foregoing is a correct transcript   
   from the record of proceedings in the above-entitled  

matter.     

              

           
                        ________________________________ 
                      Joseph B. Armstrong, FCRR 
                        United States Court Reporter 
                        324 W. Market Street 
                        Greensboro, NC  27401 
 
        Date: 03/25/2025 
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