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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

UNITED STATES OF AMERICA, Plaintiff, 

v. Criminal Action No. 3:22-cr-123-DJH-2 

REGINALD DEWAYNE BROWN, Defendant. 

*  *  *  *  * 

MEMORANDUM OF HEARING AND ORDER 

This matter came before the Court for a sentencing hearing on November 27, 2023, with 

the following counsel participating: 

For the United States: Alicia P. Gomez 

For Defendant: John Casey McCall 

Rob Eggert 

The defendant was present.  On the record in open court, the Court informed the parties that it 

rejected their Rule 11(c)(1)(C) plea agreement and advised the defendant of his rights and 

options pursuant to Federal Rule of Criminal Procedure 11(c)(5).  The Court concluded that the 

disparity is too great between the agreed-upon sentence and the range recommended by the 

sentencing guidelines.  Based on the discussion during the hearing, and the Court being 

otherwise sufficiently advised, it is hereby 

ORDERED as follows: 

(1) This matter is SET for a status hearing on January 18, 2024, at 9:30 a.m. at the

U.S. Courthouse in Louisville, Kentucky.  At that hearing, the defendant shall inform the Court 

whether he wishes to withdraw his previously entered plea and proceed to trial, or proceed to 

sentencing.  
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2

(2) Pursuant to 18 U.S.C. § 3161(h)(7)(A), (h)(7)(B)(i), (h)(7)(B)(ii), and

(h)(7)(B)(iv), the Court finds that the period of delay from November 27, 2023, to January 18, 

2024, is excludable in computing the time within which the trial must commence 

under the Speedy Trial Act. The Court finds that the ends of justice served by this delay 

outweigh the best interests of the public and the defendant in a speedy trial because the 

defendant and his counsel would otherwise be denied the reasonable time necessary for 

effective preparation, taking into account the exercise of due diligence. See § 3161(h)(7)(B)

(iv); Zedner v. United States, 547 U.S. 489 (2006).  This delay is not due to “general congestion 

of the court’s calendar, or lack of diligent preparation or failure to obtain available witnesses on 

the part of the attorney for the Government.”  § 3161(h)(7)(C). 

Court Time: 00/25 
Court Reporter: Dena Legg 

November 27, 2023
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 1

United States District Court
Western District of Kentucky

LOUISVILLE DIVISION

UNITED STATES OF AMERICA
V.

Reginald DeWayne Brown

JUDGMENT IN A CRIMINAL CASE 
(For Offenses Committed On or After November 1, 1987) 

Case Number: 3:22-CR-123-2-DJH
US Marshal No: 16264-033 
Counsel for Defendant: John Casey McCall, Retained
Counsel for the United States: Alicia Gomez and Marisa Ford, Asst. U. S. Attys
Court Reporter: Dena Legg

THE DEFENDANT:
☐ Pursuant to plea agreement

☐ Pleaded guilty to count(s)

☐ Pleaded nolo contendere to count(s)
which was accepted by the court.

☒ Was found guilty August 16, 2024, on counts 1 and 2 of the Indictment after a plea of not guilty.

ACCORDINGLY, the Court has adjudicated that the defendant is guilty of the following offense(s): 

Date Offense
Title / Section and Nature of Offense Concluded Count

FOR CONVICTION OFFENSE(S) DETAIL - SEE COUNTS OF CONVICTION ON PAGE 2

The defendant is sentenced as provided in pages 2 through 8 of this Judgment.  The sentence is imposed pursuant to the 
Sentencing Reform Act of 1984.

☐ The defendant has been found not guilty on count(s)

☐ Count(s)                                                            (Is) (are) dismissed on the motion of the United States.

IT IS ORDERED that the defendant shall notify the United States Attorney for this district within 30 days of any change of
name, residence, or mailing address until all fines, restitution, costs and special assessments imposed by this judgment are fully paid. 
If ordered to pay restitution, the defendant shall notify the Court and the United States Attorney of any material change in the 
defendant's economic circumstances.

11/18/2024
Date of Imposition of Judgment

November 18, 2024
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 1A 

Judgment-Page   2   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

COUNTS OF CONVICTION

Date Offense 

Title / Section and Nature of Offense Concluded Count 

21:846, 841(a)(1) and 841(b)(1)(B)(ii)(II) CONSPIRACY TO DISTRIBUTE CONTROLLED 

SUBSTANCE 
9/22/2022 1s 

21:841(b)(1)(B)(ii)(II) and Title 18 POSSESSION WITH INTENT TO DISTRIBUTE 

CONTROLLED SUBSTANCE 
9/23/2022 2s 
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 2 - Imprisonment 

Judgment-Page   3   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

IMPRISONMENT 

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for terms of 198 

months as to each of Counts 1 and 2 of the Indictment which shall run concurrently for a TOTAL TERM of 198 months. 

☒ The Court makes the following recommendations to the Bureau of Prisons, in order of priority: 1) That the Defendant be 
evaluated for participation in the Residential Drug Abuse Program or any appropriate substance abuse program; 2) That the 
Defendant be housed in a facility as close as possible to his family in Louisville, Kentucky; and 3) That the Defendant be 
evaluated for placement in any available educational or vocational training.

☒ The defendant is remanded to the custody of the United States Marshal.

☐ The defendant shall surrender to the United States Marshal for this district:

☐ at A.M. / P.M. on

☐ as notified by the United States Marshal.

☐ The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

☐ Before 2:00 p.m. on

☐ as notified by the United States Marshal.

☐ as notified by the Probation or Pretrial Services Office.

☐ The defendant shall continue under the terms and conditions of his/her present bond pending surrender to the institution.

RETURN 
 I have executed this judgment as follows: 

Defendant delivered on  To  

at  , with a certified copy of this judgment. 

    UNITED STATES MARSHAL 

By 

 Deputy U.S. Marshal 

Case 3:22-cr-00123-DJH-RSE     Document 185     Filed 11/18/24     Page 3 of 8 PageID #:
1624

20a



USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 3 - Supervised Release 

Judgment-Page   4   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for terms of 6 years as to each of Counts 1 and 2 of 

the Indictment which shall run concurrently for a total term of 6 years.    

MANDATORY CONDITIONS 

1. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release

from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

☐ The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future

substance abuse.

4. ☐  You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of

restitution. (check if applicable)

5. ☒  You must cooperate in the collection of DNA as directed by the probation officer.

6. ☐  You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)

as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which you reside,

work, are a student, or were convicted of a qualifying offense.

7. ☐  You must participate in an approved program for domestic violence.

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the 

attached page. 

Case 3:22-cr-00123-DJH-RSE     Document 185     Filed 11/18/24     Page 4 of 8 PageID #:
1625

21a



USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 3A - Supervised Release 

Judgment-Page   5   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

STANDARD CONDITIONS OF SUPERVISION 

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are 

imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed 

by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition. 

1. You must report to the U.S. Probation Office in the federal judicial district where you are authorized to reside within 72 hours of your release 

from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and when you 
must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the court or 
the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living arrangements

(such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying the probation officer in 
advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of becoming aware of a change 

or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to take any 
items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from doing so. If 
you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses you from doing so. If you 
plan to change where you work or anything about your work (such as your position or your job responsibilities), you must notify the probation 
officer at least 10 days before the change. If notifying the probation officer at least 10 days in advance is not possible due to unanticipated 
circumstances, you must notify the probation officer within 72 hours of becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been convicted of a 
felony, you must not knowingly communicate or interact with that person without first getting the permission of the probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was designed, 
or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without first getting 
the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may require you to 
notify the person about the risk and you must comply with that instruction. The probation officer may contact the person and confirm that you 
have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 3B - Supervised Release 

Judgment-Page   6   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

SPECIAL CONDITIONS OF SUPERVISION 

14. The defendant shall participate in a substance abuse treatment program as approved by the U.S. Probation Office and follow the rules and 

regulations of the program.  The defendant shall contribute to the Probation Office's cost of services rendered based upon his ability to pay as 

reflected in his monthly cash flow as it relates to the court-approved sliding fee scale.

15. The defendant shall submit to testing to determine if he has used a prohibited substance.  The defendant shall contribute to the Probation 
Office’s cost of services rendered based upon his ability to pay as it relates to the court approved sliding fee scale.  The defendant must not 
attempt to obstruct or tamper with testing methods.

16. The defendant shall submit his or her person, property, house, residence, vehicle, papers, computers [as defined in 18 USC 1030(e)(1)], other 
electronic communications or data storage devices or media, or office to a search conducted by the United States Probation Officer. Failure to 
submit to a search may be grounds for revocation of release. The defendant shall warn any other occupants that the premises may be subject to 
searches pursuant to this condition. An officer may conduct a search pursuant to this condition only when reasonable suspicion exists that the 
defendant has violated a condition of their release and that the areas to be searched may contain evidence of this violation. Any search must be 
conducted at a reasonable time and in a reasonable manner.

U.S. Probation Office Use Only 

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this 

judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised 

Release Conditions, available at: www.uscourts.gov. 

Upon a finding of a violation of probation or supervised release, I understand that the Court may (1) revoke supervision, (2) extend the 

term of supervision and/or (3) modify the conditions of supervision. 

These conditions have been read to me. I fully understand the conditions and have been provided a copy of them. 

___________________________________ _________________________ 

 Defendant  Date 

___________________________________ _________________________ 

 U.S. Probation Officer/Designated Witness  Date 
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 5 - Criminal Monetary Penalties 

Judgment-Page   7   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

CRIMINAL MONETARY PENALTIES 

The defendant shall pay the following total criminal monetary penalties in accordance with the schedule of payments set forth 

on Sheet 5, Part B. 

Assessment Fine Restitution 

Totals: $ 200.00 

☒ The fine and the costs of investigation, prosecution, incarceration and supervision are waived due to the defendant's

inability to pay.

☐ The determination of restitution is deferred until  .  An Amended Judgment in a Criminal Case (AO 245C) will be 

entered after such determination.

☒ Restitution is not an issue in this case.

☐ The defendant shall make restitution (including community restitution) to the following payees in the amount listed below.

Criminal debt may be paid by check or money order or may be paid online at www.kywd.uscourts.gov (See Online Payments 

for Criminal Debt).  Your mail-in or online payment must include your case number in the exact format of DKYW322CR000123-003 

to ensure proper application to your criminal monetary penalty.  If the defendant makes a partial payment, each payee shall receive an 

approximately proportioned payment, unless specified otherwise in the priority order or percentage payment column below.  However, 

pursuant to 18 U.S.C. § 3664(I), all nonfederal victims must be paid in full prior to the United States receiving payment. 

Priority Order 

** Total Amount of Or Percentage 

Name of Payee Amount of Loss Restitution Ordered Of Payment 

☐ If applicable, restitution amount ordered pursuant to plea agreement. . . . .   $ 

☐ The defendant shall pay interest on any fine of more than $2,500, unless the fine is paid in full before the fifteenth day after the

date of judgment, pursuant to 18 U.S.C. 3612(f). All of the payment options on Sheet 5, Part B may be Subject to penalties for

default and delinquency pursuant to 18 U.S.C. 3612(g).

☐ The court determined that the defendant does not have the ability to pay interest and it is ordered that:

☐ The interest requirement is waived for the ☐ Fine and/or ☐ Restitution

☐ The interest requirement for the ☐ Fine and/or ☐ Restitution is modified as follows:

* Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18, United States Code, for

offenses committed on or after September 13, 1994 but before April 23, 1996.
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USDC KYWD 245B (Rev. 02/16) Judgment in a Criminal Case Sheet 6 - Schedule of Payments 

Judgment-Page   8   of   8  

DEFENDANT: Brown, Reginald DeWayne 

CASE NUMBER: 3:22-CR-123-2-DJH 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties shall be due as follows: 

A  ☒  Lump sum payment of $200 Due immediately, balance due 

☐ not later than  , or 

☒ in accordance with C, D, or E below); or

B ☐ Payment to begin immediately (may be combined with C, D, or E below); or

C ☐ Payment in  (E.g. equal, weekly, monthly, quarterly) installments of $ 

Over a period of    (E.g. months or years) year(s) to commence  (E.g., 30 or 60 days) 

after      The date of this judgment, or 

D ☐ Payment in  (E.g. equal, weekly, monthly, quarterly) installments of $ 

Over a period of  (E.g. months or years) year(s) to commence  (E.g., 30 or 60 days) 

after      Release from imprisonment to a term of supervision; or 

E ☒ Special instructions regarding the payment of criminal monetary penalties:

Any balance of criminal monetary penalties owed upon incarceration shall be paid in quarterly installments of at

least $25 based on earnings from an institution job and/or community resources (other than Federal Prison

Industries), or quarterly installments of at least $60 based on earnings from a job in Federal Prison Industries

and/or community resources, during the period of incarceration to commence upon arrival at the designated

facility.

Upon commencement of the term of supervised release, the probation officer shall review your financial

circumstances and recommend a payment schedule on any outstanding balance for approval by the court.  Within

the first 60 days of release, the probation officer shall submit a recommendation to the court for a payment

schedule, for which the court shall retain final approval.

Unless the court has expressly ordered otherwise in the special instructions above, if this judgment imposes a period of 

imprisonment, payment of criminal monetary penalties shall be due during the period of imprisonment. All criminal monetary 

penalties, except those payments made through the Federal Bureau of Prisons Inmate Financial Responsibility Program, are 

to be made to the United States District Court, Gene Snyder Courthouse, 601 West Broadway, Suite 106, Louisville, KY 40202, 

unless otherwise directed by the Court, the Probation Officer, or the United States Attorney. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

☐ Joint and Several

Defendant and Co-Defendant Names and Case Numbers including defendant number), Total Amount, Joint and Several

Amount, and corresponding payee, if appropriate. 

☐ The defendant shall pay the cost of prosecution.

☐ The defendant shall pay the following court cost(s):

☒ The defendant shall forfeit the defendant's interest in the following property to the United States:  Forfeiture shall be

addressed by further order of the Court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) 

community restitution, (6) fine interest, (7) penalties, and (8) costs, including cost of prosecution and court costs. 
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CONSTITUTIONAL, STATUTORY, AND GUIDELINES PROVISIONS INVOLVED

U.S. Const. art. II, § 3 provides in relevant part:

. . . he shall take Care that the Laws be faithfully executed . . . .

Federal Rule of Criminal Procedure 11(c) provides:

(c) Plea Agreement Procedure.

(1) In General. An attorney for the government and the defendant’s attorney, or the defendant
when proceeding pro se, may discuss and reach a plea agreement. The court must not
participate in these discussions. If the defendant pleads guilty or nolo contendere to either a
charged offense or a lesser or related offense, the plea agreement may specify that an attorney
for the government will:
(A) not bring, or will move to dismiss, other charges;
(B) recommend, or agree not to oppose the defendant’s request, that a particular sentence or
sentencing range is appropriate or that a particular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor does or does not apply (such a recommendation or
request does not bind the court); or
(C) agree that a specific sentence or sentencing range is the appropriate disposition of the case,
or that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing
factor does or does not apply (such a recommendation or request binds the court once the court
accepts the plea agreement).

(2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in open court
when the plea is offered, unless the court for good cause allows the parties to disclose the plea
agreement in camera.

(3) Judicial Consideration of a Plea Agreement. (A)To the extent the plea agreement is of the
type specified in Rule 11(c)(1)(A) or (C), the court may accept the agreement, reject it, or defer
a decision until the court has reviewed the presentence report. (B)To the extent the plea
agreement is of the type specified in Rule 11(c)(1)(B), the court must advise the defendant that
the defendant has no right to withdraw the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform the
defendant that to the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or
(C), the agreed disposition will be included in the judgment.
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(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing provisions of
the type specified in Rule 11(c)(1)(A) or (C), the court must do the following on the record and
in open court (or, for good cause, in camera):
(A) inform the parties that the court rejects the plea agreement;
(B) advise the defendant personally that the court is not required to follow the plea agreement
and give the defendant an opportunity to withdraw the plea; and
(C) advise the defendant personally that if the plea is not withdrawn, the court may dispose of
the case less favorably toward the defendant than the plea agreement contemplated.

21 U.S.C. § 841(b)(1) provides in relevant part:

(b) Penalties. Except as otherwise provided in section 849, 859, 860, or 861 of this title, any
person who violates subsection (a) of this section shall be sentenced as follows:

(1)(A) In the case of a violation of subsection (a) of this section involving— . . . (ii) 5
kilograms or more of a mixture or substance containing a detectable amount of— . . . (II)
cocaine, its salts, optical and geometric isomers, and salts of isomers . . . such person shall be
sentenced to a term of imprisonment which may not be less than 10 years or more than life . . .
.

(B) In the case of a violation of subsection (a) of this section involving— . . . (ii) 500 grams or
more of a mixture or substance containing a detectable amount of— . . . (II) cocaine, its salts,
optical and geometric isomers, and salts of isomers . . . such person shall be sentenced to a
term of imprisonment which may not be less than 5 years and not more than 40 years . . . .

United States Sentencing Guidelines § 6B1.2 (Policy Statement) provides:

§6B1.2. Standards for Acceptance of Plea Agreements (Policy Statement)

(a) In the case of a plea agreement that includes the dismissal of any charges or an agreement
not to pursue potential charges (Rule 11(c)(1)(A)), the court may accept the agreement if the
court determines, for reasons stated on the record, that the remaining charges adequately
reflect the serious- ness of the actual offense behavior and that accepting the agreement will
not undermine the statutory purposes of sentencing or the sentencing guidelines.

However, a plea agreement that includes the dismissal of a charge or a plea agreement not to
pursue a potential charge shall not preclude the con- duct underlying such charge from being
considered under the provisions of §1B1.3 (Relevant Conduct) in connection with the count(s)
of which the defendant is convicted.
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(b) In the case of a plea agreement that includes a nonbinding recommenda- tion (Rule
11(c)(1)(B)), the court may accept the recommendation if the court is satisfied either that:

(1) the recommended sentence is within the applicable guideline range; or

(2) (A) the recommended sentence is outside the applicable guideline range for justifiable
reasons; and (B) those reasons are set forth with specificity in the statement of reasons form.

(c) In the case of a plea agreement that includes a specific sentence (Rule 11(c)(1)(C)), the
court may accept the agreement if the court is satis- fied either that:

(1) the agreed sentence is within the applicable guideline range; or

(2) (A) the agreed sentence is outside the applicable guideline range for justifiable reasons; and
(B) those reasons are set forth with specificity in the statement of reasons form.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY

LOUISVILLE DIVISION

UNITED STATES OF AMERICA, ) Case No. 3:22-CR-00123-DJH
)

Plaintiff, )
)

v. )
)

REGINALD DEWAYNE BROWN, )
) November 27, 2023

Defendant. ) Louisville, Kentucky 

* * * * *

TRANSCRIPT OF SENTENCING
BEFORE HONORABLE DAVID J. HALE 
UNITED STATES DISTRICT JUDGE

* * * * *

APPEARANCES:
For United States: Alicia P. Gomez

U.S. Attorney's Office
717 West Broadway
Louisville, KY 40202

For Defendant: Rob Eggert
600 West Main Street, Suite 100
Louisville, KY 40202

John Casey McCall
600 West Main Street, Suite 300
Louisville, KY 40202 

[Defendant present.]
                 

Dena Legg, RDR, CRR, CCR-KY
Official Court Reporter
208 U.S. Courthouse
Louisville, KY 40202

(502) 625-3778

Proceedings recorded by certified stenographer, transcript 
produced by computer. 
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THE COURT:  I will then note for the record that I 

will adopt the PSR without objection.  It will be filed in the 

record under seal.  In the event of an appeal, of course, the 

parties, Court, and counsel will have access to it.  

Now, in the absence of objections to take up, I think -- 

well, let me ask if there are any motions. 

MS. GOMEZ:  No, Your Honor. 

THE COURT:  Let's then get to the heart of the matter 

here, which is that the parties' (C) plea calls for a sentence 

of 60 months.  The guidelines recommend a low end sentence of 

130 months.  

Mr. McCall, I'm -- I went into this open-minded.  I'm just 

not seeing here in the record that is provided to me -- whether 

it be from the information gleaned at the change of plea 

hearing, the information contained in the PSR, which is 

substantial, or what was provided in the parties' sentencing 

memoranda, I just don't have the information I think necessary 

to justify a sentence at this level.  So I'm open. 

MR. MCCALL:  Sure, Judge. 

THE COURT:  I'm open to hearing further argument. 

MR. MCCALL:  Judge, we did underestimate what his 

criminal history was gonna be, and that was in our memorandum 

last week.  There's a huge disparity between Criminal History I 

and Criminal History VI at a level 27.  It's seven months or 

it's on the low end at -- at VI it's 130 months.  So that is a 
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Mr. Brown's change of plea hearing.  As I indicated at the 

outset, I studied the PSR to include those facts that Mr. Eggert 

just underscored.

The guidelines here, as we discussed, recommend a sentence 

of between 130 and 162 months.  I have reviewed carefully the 

sentencing memoranda of counsel.  I have now considered the 

additional arguments of counsel, and I reach the conclusion that 

the agreed upon sentence of 60 months is inefficient -- I'm 

sorry -- is insufficient in this case and would not provide just 

punishment given the nature and circumstances of the offenses of 

conviction and given the history and characteristics of 

Mr. Brown.  

I'll highlight a couple of sticking points for me here.  

Mr. Brown's criminal history is troubling.  It is no doubt true, 

as I just acknowledged and as Mr. Eggert argued, that his -- 

that his very troubling childhood contributed to poor 

decision-making into his adulthood.  

He is a Criminal History Category VI.  That was not 

anticipated by counsel.  His convictions include wanton 

endangerment first degree paragraphs 59 and 68, multiple 

convictions for possession of cocaine, a domestic violence 

conviction as noted in paragraph 63, another conviction 

involving a domestic incident with a gun in paragraph 67, and 

multiple firearms-related convictions, the last as we've 

discussed here in this court involving the sale of heroin and a 
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firearm.  And as I noted earlier, in that case Mr. Brown 

received a modest sentence of 30 months but then had his 

supervised release revoked, and he was returned to prison for 

eight more months.  

In light of these observations and conclusions, I reject the 

parties' (C) plea agreement and further conclude that a sentence 

of 60 months would not properly reflect the seriousness of these 

offenses.  The disparity between the agreed upon sentence and 

the guideline recommended sentence is not justified here.  

Mr. Brown, under the rules I must advise you personally now, 

as we discussed during your change of plea hearing, that I am 

not required to accept your (C) plea agreement.  Also, 

Mr. Brown, having now rejected the (C) plea agreement, you will 

be given an opportunity to withdraw your guilty plea.  That 

decision does not need to be made today.  I'll talk with your 

lawyers in just a minute about a time frame for going forward.  

And, Mr. Brown, please understand that if your guilty plea 

is not withdrawn, I may dispose of this case -- that is, I may 

ultimately sentence you in a manner less favorably than your 

plea agreement contemplated.  

I also want to point out to counsel that I am not sending 

any hidden messages here.  I simply cannot agree that 60 months 

is appropriate in this case.  But as I acknowledged with 

Mr. Eggert as to his arguments -- or his pointing out the 

circumstance and the history and characteristics of Mr. Brown 
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may very well justify a substantial downward variance, I cannot 

agree that that alone justifies a variance from 130 to 60.  

Any questions about next steps here?  

To your point, Mr. McCall, about the few number of (C) 

pleas, I have only rejected a few (C) pleas in all of the time 

that I've been on the bench.  In each case, after discharging 

the responsibilities imposed by the rule, I have given the 

parties some time to confer and time for the defendant to 

consider his or her options under the rule, which one option 

would be to withdraw the guilty plea and again enter a plea of 

not guilty, set the matter for trial.  Another would be to leave 

in place the guilty plea and submit another plea agreement.  

It does not matter to me.  I'm not advocating for either 

one.  I'm simply listing the option.  In either case, it seems 

to me the most orderly thing to do would be to give you-all some 

time.  So I'm happy to include in the order that follows our 

hearing here, after noting that I complied with the rule and 

informed Mr. Brown that I was rejecting the (C) plea, to give 

you-all a set period of time as agreed to determine next steps.  

How much time would you like?  

MR. MCCALL:  I would ask for middle of January, Judge.  

I'm starting a trial the first week with Judge Bunning in 

Ashland, but it's only a three-day trial.  But after that -- 

that will give us some time.  I have a number of sentencings and 

pleas the next couple of weeks.  We've waived whatever speedy 
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