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APPENDIX A — OPINION OF THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT,
FILED MARCH 31, 2026
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No. 24-2810
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HIS OFFICIAL CAPACITY AS COMMISSIONER OF
THE ARKANSAS STATE BOARD OF ELECTION
COMMISSIONERS,

Defendants-Appellants,
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BETSY HARRELL, IN HER OFFICIAL CAPACITY
AS BENTON COUNTY CLERK; BECKY
LEWALLEN, IN HER OFFICIAL CAPACITY
AS WASHINGTON COUNTY CLERK; TERRI
HOLLINGSWORTH, IN HER OFFICIAL CAPACITY
AS PULASKI COUNTY CLERK,

Defendants.

CENTER FOR ELECTION CONFIDENCE, INC;
HONEST ELECTIONS PROJECT; RESTORING
INTEGRITY AND TRUST IN ELECTIONS, INC.,

Amact on Behalf of Appellant(s),
UNITED STATES,
Amicus on Behalf of Appellee(s).

Appeal from U.S. District Court
for the Western District of Arkansas - Fayetteville

Submitted: September 18, 2025
Filed: March 31, 2026

Before COLLOTON, Chief Judge, ERICKSON and
STRAS, Circuit Judges. STRAS, Circuit Judge,
dissenting.

COLLOTON, Chief Judge.

Get Loud Arkansas and others sued to enjoin a rule
promulgated by the Arkansas State Board of Election
Commissioners. Get Loud asserts that the rule, which
provides that voter registration applications must include a
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handwritten or “wet” signature, violates a provision of the
Civil Rights Aect of 1964, 52 U.S.C. § 10101(a)(2)(B). This
provision states that no person acting under color of law
shall deny the right of any individual to vote in any election
because of an error or omission on a voter registration
application that is not material in determining whether
the individual is qualified under state law to vote in the
election. The district court® determined that the Arkansas
rule likely violated federal law, and entered a preliminary
injunction after examining the other relevant factors. The
Board appeals, and we affirm.

I

To vote in Arkansas, one must be at least 18 years
old, a citizen of the United States, a resident of Arkansas,
neither adjudicated mentally incompetent nor convicted
of a felony, and registered to vote. Ark. Const. art. 3,
§ 1(a)(1)-4); 7d. amend. 51 § 11(a)@), (5). Amendment 51
to the state constitution addresses voter registration. To
register, an applicant must complete a registration form
with a “signature or mark” affirming under penalty of
perjury that the applicant satisfies these requirements.
Id. amend. 51 § 6(2)(3)(F). A person may submit a voting
application himself, submit the application through a
third-party registration organization, or register at a
designated state registration agency. Id. amend. 51 §§ 5(a);
6@)(2)(G).

1. The Honorable Timothy L. Brooks, now Chief Judge, United
States District Court for the Western District of Arkansas.
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In early 2023, Get Loud Arkansas developed an online
voter registration tool. The tool enabled an applicant to
complete his voter registration application on a mobile
device or computer, and to sign the application digitally
using a stylus, finger, or computer mouse. The applicant
could then authorize Get Loud to print and submit the
form on behalf of the applicant.

Before launching the online registration tool, Get
Loud’s executive director contacted the Arkansas
Secretary of State to confirm that the tool complied with
Arkansas law. Get Loud asked the Secretary whether
a wet signature is required on a voter registration
application. In an e-mail to Get Loud’s deputy director,
an assistant director of elections in the Secretary’s office
wrote that the office’s attorneys concluded that Arkansas
law does not require a wet signature.

Get Loud introduced the online registration tool
in January 2024. After launching the tool, Get Loud
observed a significant increase in completed registrations
at in-person registration events. Because Get Loud no
longer needed to provide voters with paper applications at
events, the organization’s voter registration efforts were
more successful and cost-effective. The tool also enabled
Get Loud to register voters in all seventy-five counties in
Arkansas. On February 26, an article in the Arkansas
Times reported that Get Loud had registered 358 voters
using the tool and that 78 percent of the voters registered
were under twenty years old.

On February 28, two days after the article reported
the success of Get Loud’s online tool, Arkansas Secretary
of State Thurston instructed county clerks to stop
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accepting voter registration applications executed by
electronic signature. On March 12, Secretary Thurston
requested a formal opinion from Arkansas Attorney
General Griffin on the legality of digital signatures.
Attorney General Griffin issued a formal opinion that
“an electronic signature or mark is generally valid under
Arkansas law.” General Griffin wrote that “given the
historical acceptance of signatures produced through a
variety of means, the widespread acceptance of electronic
signatures, and the fact that Amendment 51 does not
contain any restriction on how a ‘signature or mark’ may
be made, I believe that an electronic signature satisfies
Amendment 51’s ‘signature or mark’ requirement.”

After receiving the attorney general’s opinion, the
Board adopted an emergency rule that narrowed the
definition of “signature or mark” to include only wet
signatures. The new rule excludes any signature or
mark that “utilizes a computer to generate or recreate
the applicant’s signature or mark.” The emergency
rule required a registrant to make “a handwritten wet
signature or handwritten wet mark . . . on a Registration
Application Form with a pen or other writing device that
is physically moved across the form and that forms the
applicant’s signature or mark on the paper form.” The
emergency rule took effect on May 4 and expired on
September 1. After opening the rule to public comment,
the Board replaced the emergency rule with an identical
permanent rule that was approved by the Arkansas
Legislative Council and effective on September 2.

The rule had an immediate effect on Get Loud’s
operations. To ensure that its voter registration activities
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complied with the rule, Get Loud spent additional time,
labor, and money to redesign its digital registration tool,
and hired additional staff to register voters with paper
applications. Get Loud’s deputy executive director averred
that the pace at which the organization was able to register
new voters “declined precipitously” after the rule went
into effect. The rule effectively forbade Get Loud to use
its most successful voter registration tool during the ten
weeks leading up to the 2024 federal elections.

On June 5, 2024, one month after the rule went into
effect, Get Loud and others sued and alleged that the
rule violated § 101 of the Civil Rights Act of 1964. This
provision, commonly known as the “Materiality Provision”
states that:

No person acting under color of law shall. .. deny
the right of any individual to vote in any election
because of an error or omission on any record or
paper relating to any application, registration,
or other act requisite to voting, if such error or
omission is not material in determining whether
such individual is qualified under State law to
vote in such election.

52 U.S.C. § 10101()(2)(B).

The district court granted Get Loud’s motion for a
preliminary injunction. The court enjoined the election
commissioners and county clerks from enforcing the
rule and from rejecting voter registration applications
on the ground that they were completed with a digital or
electronic signature.
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The Board appeals on several grounds. We consider
the question of Article I1I standing de novo. In reviewing
the issuance of a preliminary injunction, we consider the
threat of irreparable harm to the movant, the likelihood
that the movant will succeed on the merits, the balance
between the harm to the movant and the injury that an
injunction would inflict on other parties, and the public
interest. Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d
109, 113 (8th Cir. 1981) (en banc). The ultimate decision
to grant an injunction is reviewed for abuse of discretion,
with factual findings examined for clear error and legal
conclusions considered de novo. Osthus v. Whatesell Corp.,
639 F.3d 841, 844 (8th Cir. 2011).

I1.
A.

To establish Article I11 standing, a plaintiff must show
an injury in fact that is fairly traceable to the defendant’s
challenged action and is likely redressable by a favorable
judicial decision. Lujan v. Defs. of Wildlife, 504 U.S.
555, 560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992).
An organizational plaintiff satisfies the injury-in-fact
requirement if a defendant’s actions directly affected and
interfered with the organization’s core business activities.
FDA v. Alliance for Hippocratic Medicine, 602 U.S. 367,
395, 144 S. Ct. 1540, 219 L. Ed. 2d 121 (2024); see Havens
Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct.
1114, 71 L. Ed. 2d 214 (1982).

Get Loud has established that it suffered an injury
in fact. The challenged rule directly interfered with Get
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Loud’s voter registration activities by prohibiting the
use of its online registration tool and forcing Get Loud
to collect hand-written signatures to register voters. To
comply with the rule, Get Loud spent additional time,
labor, and resources to redesign its online tool and hired
additional staff. Get Loud has established that these
actions were necessary to comply with the rule and
that the organization was substantially less effective in
registering eligible voters after the rule was implemented.
The rule impaired Get Loud’s ability to provide voter
registration services, and the organization satisfies the
injury-in-fact requirement.

The Board argues that Get Loud cannot manufacture
an injury merely by diverting resources in response to a
defendant’s action. It is true that an organization cannot
“spend its way into standing,” Alliance, 602 U.S. at 394,
but that is not what happened here. The rule effectively
forbade Get Loud to use its online registration tool. When
regulations “require or forbid some action by the plaintiff,”
standing is “usually easy to establish.” Alliance, 602 U.S.
at 382. Because Get Loud was forbidden to use its online
registration tool, which was an important element of its
core business activities, the organization has suffered an
injury in fact.

Get Loud has also established causation and
redressability. Get Loud’s injury was caused by the rule’s
prohibition on digital signatures, and the injury can be
remedied by an injunction against enforcement of the rule.
Thus, Get Loud satisfies the requirements for Article
IIT standing. Because the organizational plaintiff has
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standing to seek all of the relief at issue, it is unnecessary
to address the standing of other plaintiffs.

B.

The district court determined that the Materiality
Provision creates a private right of action enforceable
through 42 U.S.C. § 1983. See Health & Hosp. Corp. of
Marion Cnty. v. Talevski, 599 U.S. 166, 183-91, 143 S.
Ct. 1444, 216 L. Ed. 2d 183 (2023). At oral argument, the
Board waived any challenge to that ruling:

Frankly, on the private right of action, I
recognize there is some pretty compelling
authority recognizing the private right of action
under the Materiality Provision, including in
the Callanen case, which I would respectfully
submit the Fifth Circuit’s decision in that case
should guide this Court’s analysis.

In Vote.org v. Callanen, 89 F.4th 459 (5th Cir. 2023), the
Fifth Circuit agreed with decisions of the Third and
Eleventh Circuits that the Materiality Provision creates
an individual right that is enforceable under § 1983. Id. at
476-78; see Migliori v. Cohen, 36 F.4th 153, 159 (3d Cir.),
Judgment vacated as moot sub nom. Ritter v. Migliori,
143 S. Ct. 297, 214 L. Ed. 2d 129 (2022) (mem.); Schwier
v. Cox, 340 F.3d 1284, 1297 (11th Cir. 2003). When asked
to elaborate on the Board’s position, counsel confirmed
that he was waiving any challenge to the district court’s
decision on this issue: “In keeping with the Callanen
opinion, which recognized the private right of action,
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I would be willing to concede that issue here today.” We
therefore accept as unchallenged in this case the district
court’s conclusion that the Materiality Provision creates
an individual right that is enforceable under § 1983.

C.

The Materiality Provision prohibits denial of an
individual’s right to vote based on “an error or omission”
in a registration document if such error or omission is
“not material in determining whether such individual is
qualified under State law to vote.” 52 U.S.C. § 10101(a)
(2)(B). An error is “material” when it is “important” or
has “influence or effect” over a decision maker. Material,
Black’s Law Dictionary 1128 (4th ed. 1951). The legal
meaning of materiality typically sets a “demanding”
standard; a matter is “material” only if a reasonable
person “would attach importance to [it] in determining his
choice of action.” Universal Health Servs., Inc. v. United
States, 579 U.S. 176, 193-94, 136 S. Ct. 1989, 195 L. Ed. 2d
348 (2016) (quoting Restatement (Second) of Torts § 538,
at 80). Under the Materiality Provision, a state actor
cannot deny the right to vote based on an error or omission
in a registration form unless the error is “material in
determining” whether an applicant is qualified to vote.
52 U.S.C. § 10101(a)(2)(B).

When a person applies to register to vote in Arkansas,
the registrant must attest under penalty of perjury that
she meets every qualification to vote. Ark. Const. amend.
51 § 6(a)(2)(B). The rule provides that the registrant’s
attestation must be made with a handwritten signature
or mark on an application.
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There is no evidence, however, that Arkansas election
officials use the type of signature on a registration form in
determining whether an applicant is qualified to vote. The
district court found that “the record evidence shows that
the ‘wetness’ of a signature does not affect county officials’
determinations of qualifications at all.” Ample evidence
supports the finding. Before the Board adopted the new
rule, Arkansas election officials received applications
with both wet and digital signatures, and officials did
not consider “the type of instrument used in signing or
marking a voter registration application as a factor in
determining whether the applicant is or is not qualified to
vote in Arkansas.” County clerks are instructed to accept
voter registration applications with “any type of signature
or mark,” even if the signature is illegible. County
clerks are not trained to analyze or compare signatures.
Training sessions “made clear to officials reviewing voter
registrations for signature matches that they are not
signature analysts, and they are taught to err on the side
of the voter.” As the district court explained, the Board
did not “present argument or evidence as to how a wet
signature—as compared to a digital signature—aids in
determining whether a person” is qualified to vote under
Arkansas law.

The Board argues that the wet signature requirement
is material in determining a voter’s qualifications because
the signature confirms an applicant’s existence and
identity. This argument is both forfeited and without
merit. The evidence shows that signatures are not used
by Arkansas election officials to confirm an applicant’s
identity or existence at the registration stage. The Board
has not shown that a handwritten signature or “X”
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confirms an applicant’s identity or existence. There is no
guarantee that a person who submits a paper registration
form marked with an “X” will do so on behalf of a person
who exists or that the identity of the person signing or
marking the form will match the name on the application.
Even if this argument had been raised in the district
court, the record does not support a finding that the type
of signature is material in determining a voter’s existence
and identity.

The Board also maintains that compliance with the
signature rule is material because it is useful in preventing
voter registration fraud. The Board, citing decisions
concerning the constitutional right to vote, suggests
that the court should give considerable deference to a
state’s chosen election procedures and balance the state’s
asserted interest with the burden imposed on voters. See
Crawford v. Marion Cnty. Election Bd., 553 U.S. 181,
197, 128 S. Ct. 1610, 170 L. Ed. 2d 574 (2008); Purcell
v. Gonzalez, 549 U.S. 1, 4, 127 S. Ct. 5, 166 L. Ed. 2d 1
(2006). The Board’s reliance on constitutional right-to-
vote cases is misplaced, however, because the Materiality
Provision calls for a different analytical framework.
The statute’s text contains no interest-burden balance.
To pass muster, a rule must actually be “material in
determining” whether applicants are qualified to vote. 52
U.S.C. § 10101(a)(2)(B). In this respect, we find ourselves
in agreement with the dissenting opinion in Callanen,
89 F.4th at 491-92 (Higginson, J., dissenting), and part
company with the Callanen majority’s reliance in this
context on cases interpreting § 2 of the Voting Rights Act
or the constitutional right to vote.
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The Board cites no evidence to support its claim that a
requirement of wet signatures on registration applications
is material to preventing voter fraud in Arkansas. The
record shows that county clerks do not analyze original
wet signatures from registration forms in an effort to
detect fraud. Even if county clerks did attempt to analyze
signatures, the law allows a voter to register without
signature by making a simple mark such as an “X” on
the form. State law and practice thus do not employ a wet
signature requirement as a means to detect fraud, and
the absence of a handwritten signature is not material on
this record in determining whether a person is qualified
to vote.

The Board belatedly suggests in its reply brief that a
wet signature carries a “solemn weight” that is material
in preventing voter fraud. There is no evidence, however,
that a wet signature is more “solemn” than a digital
signature, and no showing that the asserted solemnity of
a wet signature deters voter fraud. When a person signs
a registration form, he attests to the accuracy of the
application under penalty of perjury. The sworn statement
on Get Loud’s digital registration tool is identical to
the sworn statement on the Secretary’s paper form,
so the solemn consequences of submitting a fraudulent
registration form are evident to an applicant affixing
either type of mark or signature.

In sum, Get Loud presented substantial evidence
that the wet signature requirement is immaterial in
determining whether an individual is qualified under state
law to vote. The Board did not counter with evidence to
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undermine Get Loud’s showing. The district court did not
abuse its discretion or otherwise err in concluding that
Get Loud demonstrated a likelihood of success on the
merits of its claim that the rule requiring wet signatures
violates the Materiality Provision of the Civil Rights Act.

We also agree with the district court that Get Loud
showed a likelihood of irreparable harm. An organization
suffers irreparable harm when a defendant’s conduct
results in lost opportunities to conduct election-related
activities such as voter registration. League of Women
Voters of U.S. v. Newby, 838 F.3d 1, 8-9, 426 U.S. App.
D.C. 67 (D.C. Cir. 2016). Get Loud lost opportunities to
register voters before the 2024 elections because it was
prohibited from using its online tool and was forced to
reallocate resources to comply with the rule.

The remaining injunction factors—the balance
of equities and the public interest—merge when the
government opposes a preliminary injunction. Nken v.
Holder, 556 U.S. 418, 435, 129 S. Ct. 1749, 173 L. Ed. 2d
550 (2009). There is no dispute that successful registration
of qualified voters is in the public interest, and the rule
interfered with otherwise lawful voter registration
activities. The new rule prevented Get Loud from using
its online voter registration tool and significantly impaired
its registration efforts. The State, for example, rejected
voter registration applications from two individual
plaintiffs, because they applied with a digital signature.
The State’s arguments on equities and public interest are
unpersuasive where the State previously accepted digital
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signatures without evidence of fraud or other deleterious
consequences.

For these reasons, the district court did not abuse its
discretion in enjoining state officials from enforcing the
rule requiring a wet signature on a voter registration
application. The order of the district court is affirmed.
The motion to strike the appellants’ post-argument letter
is denied.
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STRAS, Circuit Judge, dissenting.

Just because there are other ways to fight fraud
does not mean that a method Arkansas chose, the wet-
signature rule, is “[im]material.” 52 U.S.C. § 10101(a)(2)(B).
Handwritten signatures help ensure that those registering
to vote are who they claim to be and understand what they
are doing. At the very least, the plaintiffs have not made a
“clear showing” to the contrary, Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 22,129 S. Ct. 365, 172 L. Ed. 2d
249 (2008), so I would let Arkansas continue to require
them on voter-registration forms.

I

Under federal law, state voting rules must be
“material.” 52 U.S.C. § 10101(a)(2)(B) (prohibiting the
denial of the right to vote due to “error[s] or omission[s]”
that are “not material in determining whether such
individual is qualified . . . to vote”). The Arkansas State
Board of Election Commissioners has conceded that the
plaintiffs here can enforce this provision,’ so we must

1. It took some procedural gymnastics to get to this point.
Nothing today forecloses an argument in a future case that no
private cause of action exists to enforce the materiality provision.
See Turtle Mountain Band of Chippewa Indians v. Howe, 137 F.4th
710, 713, 719 (8th Cir. 2025) (concluding that § 2 of the Voting Rights
Act lacks an individually enforceable right under 42 U.S.C. § 1983
based on its “dual focus on the individuals protected and the entities
regulated”); Ark. State Conf. NAACP v. Ark. Bd. of Apportionment,
86 F.4th 1204, 1208-11 (8th Cir. 2023) (holding that § 2 of the Voting
Rights Act lacks a private right of action based on its “remedial
framework,” which leaves enforcement to the Attorney General); see
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decide whether a rule requiring voters to put pen to
paper and sign their name on a registration form is a
“material” voting requirement. /d. The short answer is
yes: wet-signature rules have been around in various
forms for centuries, and to this day remain a powerful
way of preventing fraud.

A.

Before signatures, people used seals, which involved
making an impression on a piece of paper, usually with wax
or a similar substance. See 4 James Kent, Commentaries
on American Law *451; Frederick E. Crane, The Magic
of the Private Seal, 15 Colum. L. Rev. 24, 24 (1915). Many
documents included them, from government decrees and
legal records to commercial agreements and private
letters. See 1 William Blackstone, Commentaries *260,
*351 (discussing use of the “great seal” on various orders of
the king); G.V.B. Mining Co. v. First Nat’l Bank of Hailey,
95 F. 23, 32-33 (9th Cir. 1899) (noting the requirement that
“important contracts” executed by a corporation include a
“corporate seal”); The Complete Letter-Writer; Or, Polite
English Secretary 15-16 (Edinburgh, W. Darling 1778)
(discussing the use of seals in private correspondence).
When used on legal documents, seals were “a mark of
authenticity” that provided “evidence of truth” and an
“attestation” of their contents. 2 William Blackstone,
Commentaries *304-05. A related function was impressing
upon the parties the importance of the commitment they

also Ark. United v. Thurston, 146 F.4th 673, 677-79 (8th Cir. 2025)
(reaching the same conclusion about § 208 of the Voting Rights Act).
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were making. See Bates v. Bos. & N.Y.C.R. Co., 92 Mass.
(1 Allen) 251, 254, 10 Allen 251 (1865) (explaining that one
“purpose” of seals was to “certainly and effectually fix[]”
the parties’ attention” on the act). They were burdensome,
but they made “fraud[] less likely.” Warren v. Lynch, 5
Johns. 239, 246 (N.Y. Sup. Ct. 1810) (Kent, C.J.).

Over time, signatures replaced seals. The transition
began with the Statute of Frauds, which required certain
types of contracts to be in writing and signed by hand. See
An Act for prevention of Frauds and Perjuries, 1677, 29
Car. 2, c. 3 (Eng.) (listing the “prevention of . . . fraudulent
Practices” as the reason for it); see also Pratalongo v.
Larco, 47 Cal. 378, 383 (1874) (“The English statute of
frauds require[d] certain contracts to be in writing,
and to be signed by the party to be charged thereby.”).
Although the mechanism was different, the reasons were
familiar: “giving authenticity to the whole instrument,”
underscoring the significance of the act to the signers,
and preventing fraud. Barry v. Coombe, 26 U.S. (1 Pet.)
640, 651, 7 L. Ed. 295 (1828) (explaining the signature
requirement under Maryland’s statute of frauds); see
Waller v. Waller, 42 Va. (1 Gratt.) 454, 480 (1845) (opinion
of Allen, J.) (noting that the purpose of a signature on a
will is to “give authenticity to the document”); Warner
v. Tex. & P. Ry. Co., 164 U.S. 418, 423, 17 S. Ct. 147, 41
L. Ed. 495 (1896) (discussing the widespread adoption of
the Statute of Frauds); In re Fransen’s Will, 26 Pa. 202,
206 (1856) (explaining that the signature was one of the
“solemnities of execution”). In the American colonies,
legislatures began allowing a “seroll”—a hand-drawn
“mark”—instead of a seal on certain documents. Game
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Place, L.L.C. v. Fredericksburg 35, LLC, 295 Va. 396, 813
S.E.2d 312, 317 & n.16 (Va. 2018) (discussing the historical
use of scrolls); see Black’s Law Dictionary 1620 (12th ed.
2024) (defining a “scroll” as “a character affixed . . . in place
of a seal,” also known as a “serawl”). It could be anything
from a “flourish, tracing, mark, or design,” Pardee v.
Johnston, 710 W. Va. 347, 74 S.E. 721, 722 (W. Va. 1912)
(citation omitted), to the letters “L.S.,” short for “locus
sigilli,” which in Latin meant “place of the seal,” Black’s
Law Dictionary, supra, at 1125 (defining “locus sigilli”);
see Hastings v. Vaughn, 5 Cal. 315, 318 (1855) (describing
the initials “L.S.” as “a good seal”).

In the eighteenth and nineteenth centuries, some
legal documents, like land deeds, needed both a written
signature and a seal. See 2 Blackstone, Commentaries
*305-06 (noting that courts sometimes required “signing”
and “sealing” for a conveyance); 4 Kent, Commentaries
*452-53 (same). It may sound old-fashioned today, but it
reflected a reluctance to move away from the “distinction
and solemnity of seals.” Warren, 5 Johns. at 247; see
Bank of U.S. v. Dandridge, 25 U.S. (12 Wheat.) 64, 96,
6 L. Ed. 552 (1827) (“An instrument was much more
certainly authenticated by the seal, than by the name of
the maker.”); 4 Kent, Commentaries *453 (arguing that
allowing a “flourish with the pen” or a “scroll” to suffice
was “destroying the character of seals”). It also reflected
the reality that forgery of seals was more difficult “than a
stroke of the pen.”? Oliver Wendell Holmes, The Common

2. With seals, fraud took a different form. It was fairly simple
to lift a seal from one document and place it on another. See Edward
Coke, 2 The Third Part of the Institutes of the Laws of England
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Law 272 (1923). Even into the early twentieth century,
seals still had a limited role to play in authenticating
documents. See Briggs v. Partridge, 64 N.Y. 357, 361-62
(1876) (recognizing the longstanding rule that a contract
bearing the seal of an agent did not bind the undisclosed
principal, even though an unsealed contract did); Crowley
v. Lewts, 239 N.Y. 264, 146 N.E. 374, 374 (N.Y. 1925)
(continuing to distinguish between sealed and unsealed
documents under Briggs despite acknowledging that
“the importance of the seal in this state [was] much
diminished”).

But by then, handwritten-signature requirements
had asserted their dominance, largely out of convenience.
See Commonwealth ex rel. Arrott Steam-Power Mills Co.
v. Arnold, 161 Pa. 320, 29 A. 270, 270 (Pa. 1894) (“With
the changes of custom and the diffusion of education the
written signature has, in practice, taken the place of
the seal as the important element of the certification.”);
Strong v. Strong, 22 Cal. 2d 540, 140 P.2d 386, 388 (Cal.
1943) (noting how “seals were replaced by signatures”).
Even states that kept the old sealing requirement would

15 (London, M. Flesher 1644) (discussing how it was considered a
“great misprision” to “take wax lawfully imprinted with the great
seal, and fix it to a writing purporting a grant from the king”); 4
William Blackstone, Commentaries *83 (discussing the “knavish
artifice” of lifting “wax bearing the impression of the great seal
off from one patent, and fix[ing] it to another”). Requiring both a
signature and a seal was a way to ensure that the person executing
the document was who they purported to be. See 2 Blackstone,
Commentaries *305; Wood v. Owings, 5 U.S. (1 Cranch) 239, 247, 2
L. Ed. 94 (1803) (explaining that “at common law,” a deed was both
“signed” and “sealed”).
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allow parties to satisfy it by “a mere scroll or flourish
of the pen.” Holmes, supra, at 273; see Crane, supra, at
24-25, 32-36 (discussing how scrolls or the letters “L.S.”
became substitutes for them). Wax seals, and the burdens
associated with them, became relics of the past.

We are now right in the middle of a similar evolution
from handwritten signatures to digital ones. Rather than
printing a document and signing it with a pen, a person
can type their name, draw a symbol with a stylus, or
upload a facsimile of their signature into an online form.
See Black’s Law Dictionary, supra, at 1666 (defining an
“electronic signature” as “[a]n electronic symbol, sound,
or process” on a document, including a “typed name” or
“a digital image of a handwritten signature”). In many
situations, digital signatures get equal weight. See 15
U.S.C. § 7001(a)(1) (declaring that, for “any transaction in
or affecting interstate or foreign commerce[,] a signature
... relating to such transaction may not be denied legal
effect, validity, or enforceability solely because it is in
electronic form”).

Many, however, does not mean all. To this day,
important documents, including some once needing a seal,
call for a handwritten signature. See, e.g., id. § 7003(a)-(b)
(excepting “wills, codicils, or testamentary trusts”; papers
related to “adoption, divorce, or other matters of family
law”; and documents governed by all but a few sections of
the Uniform Commercial Code from a provision requiring
equal recognition of digital signatures); 8 C.F.R. § 103.2
(@)(2) (requiring a “handwritten” signature for certain
immigration forms unless the instructions allow e-filing).
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Just in Arkansas, they include wills, promissory notes,
bank loans, and certain court filings. See Ark. Code Ann.
§§ 25-32-103(a)-(b), -107 (allowing digital signatures for
all documents “relating to a transaction” except “wills,
codicils, or testamentary trusts” and promissory notes,
bank loans, or other transactions governed by the Uniform
Commercial Code); Ark. Sup. Ct. Admin. Ord. No. 21,
§ 8(b) (calling for an “original signature[]” for court
documents made “under penalty of perjury or requiring
[the] signature of a notary public”).

The reasons have not changed. For those documents,
a wet signature is the something extra that authenticates
them, “carries solemn weight,” and prevents fraud. Vote.
org v. Callanen, 89 F.4th 459, 489 (5th Cir. 2023) (citation
omitted); see Weems v. Smith, 218 Ark. 554, 237 S.W.2d
880, 883 (Ark. 1951) (“The purpose of . . . requiring wills
to be signed at the end is to prevent fraud.”); James v.
Mounts, 2022 Ark. App. 158, 644 S.W.3d 425, 432 (Ark. Ct.
App. 2022) (“The purpose of a signature is to authenticate
the writing to which it is affixed . . . .”), vacated on other
grounds, 2023 Ark. 53, 660 S.W.3d 801 (Ark. 2023).
When and whether to require one has always been a
judgment call for policymakers, who must balance security
with convenience, the considerations that dominated
the centuries-long evolution from seals to scrolls to
handwritten signatures. See 4 Kent, Commentaries
*452-53 (leaving it up to “municipal regulation” whether
to require a signature, a seal, or both). The balance they
have struck, at least for now, is that certain documents are
just too important for digital signatures. See Callanen,
89 F.4th at 489; Aerotek, Inc. v. Boyd, 624 SW.3d 199,
204-05 (Tex. 2021) (explaining that the authenticity of
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a “handwritten, wet-ink signature” can be proven by a
“witness familiar with the signatory’s handwriting, or an
expert who has compared the signature against a genuine
specimen,” but that “these authentication methods may
not be applicable to a purely electronic signature”).

To protect the “integrity of the voting process,”
Common Cause Ind. v. Lawson, 937 F.3d 944, 962 (7th
Cir. 2019), Arkansas believes voter-registration forms
deserve the same treatment, see Ark. Const. amend. 51,
§ 6(@)3)(F) (requiring a “signature or mark” certifying
“under penalty of perjury that the applicant meets each
requirement for voter registration”); 108.00.24 Ark. Code
R. § 6 (defining a “signature or mark” as “a handwritten
wet signature or handwritten wet mark”). As the Board’s
director explained, physically signing a registration form
is a secure way of “affirm[ing] that [someone is] qualified
to be a voter.” It provides a means of “identification” and
combats “fraud” more effectively than digital signatures,
which have only existed for about three and a half decades.
See Jeremiah S. Buckley et al., The Law of Electronic
Signatures and Records § 2:3 (May 2024 update) (noting
that less than half of the states had electronic-signature
laws prior to the drafting of the Uniform Electronic
Transactions Act in the mid-1990s); c¢f: Miller v. Thurston,
967 F.3d 727, 741 (8th Cir. 2020) (stating that requiring
“in-person signatures” for initiative petitions “prevent[s]
fraud”); Kendall v. Balcerzak, 650 F.3d 515, 526 (4th Cir.
2011) (explaining that requiring a signature for comparison
in voting helps “detect[] fraudulent or otherwise improper
signatures”). If Arkansas is right, the materiality of the
requirement speaks for itself. See 52 U.S.C. § 10101(a)
2)(B).



24a

Appendix A
B.

As the court notes, the word “material” can have
different meanings. Sometimes, the definition is “relevant”
or “pertinent.” Webster’s Third New International
Dictionary 1392 (1961). For example, when evaluating
the materiality of a false statement, the bar is low: it must
have “a natural tendency to influence, or [be] capable of
influencing, the decision of the decisionmaking body to
which it was addressed.” Neder v. United States, 527 U.S.
1, 16, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999) (emphasis
added) (citation omitted); see Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d
202 (1986) (defining an issue as “material” for purposes
of summary judgment if it “might affect the outcome
of the suit” (emphasis added)). Other times, it implies
something “of real importance or great consequencel,]
substantiall,] . . . essential.” Webster’s Third, supra, at
1392. An example is a prosecutor’s obligation to turn
over “material” evidence, which depends in part upon
whether “a reasonable probability [exists] that, had [it]
been disclosed to the defense, the result of the proceeding
would have been different.” United States v. Bagley, 473
U.S. 667, 682, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985)
(plurality opinion) (emphasis added); see Universal Health
Servs., Inc. v. United States, 579 U.S. 176, 193-94, 136 S.
Ct. 1989, 195 L. Ed. 2d 348 (2016).

When it comes to the materiality of “error[s] or
omission[s]” in voting, the debate centers on those same
two possibilities. On one end is “minimal relevance,”
Fla. State Conf. of NAACP v. Browning, 522 F.3d 1153,
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1174 (11th Cir. 2008): an “error or omission” need only be
relevant to “ascertain[ing] whether [someone] is qualified
to vote,” Pa. State Conf. of NAACP Branches v. Sec’y
Commonwealth of Pa., 97 F.4th 120, 134 (3d Cir. 2024). On
the other is something “closer to outcome-determinative,”
which would cast aside all but the important, or even
essential, requirements of voting. Browning, 522 F.3d at
1174 (describing it as a “higher burden”).

There is no definition of the word “material” in the
Civil Rights Act, but the “statute as a whole” provides a
few clues about its meaning. Robinson v. Shell Oil, Co.,
519 U.S. 337, 341, 117 S. Ct. 843, 136 L. Ed. 2d 808 (1997).
The first is the opening line, which makes clear that its
focus is on protecting the right of “qualified” citizens “to
vote at all . . . elections[] without distinction of race, color,
or previous condition of servitude.” 52 U.S.C. § 10101(a)(1);
¢f- Bittner v. United States, 598 U.S. 85, 98 n.6, 143 S. Ct.
713, 215 L. Ed. 2d 1 (2023) (“A preamble, purpose clause,
or recital is a permissible indicator of meaning.” (quoting
Antonin Sealia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 217 (2012))). Then come
three specific limitations on state election procedures,
including the one covering “error[s] or omission[s] on
any record or paper” necessary for voting. 52 U.S.C.
§ 10101(a)(2)(B). The other two prohibit discrimination
in “apply[ing] any standard, practice, or procedure” for
elections and the use of “literacy test[s],” both of which
were ways of disenfranchising black voters in the Jim
Crow South. Id. § 10101(a)(2)(A), (C); see Shelby County v.
Holder, 570 U.S. 529, 536, 133 S. Ct. 2612, 186 L. Ed. 2d 651
(2013) (discussing the history of literacy tests); Perkins
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v. City of West Helena, 675 F.2d 201, 210-11 (8th Cir.
1982) (describing other historical standards, practices,
and procedures that led to disenfranchisement, like “poll
taxes” and a “whites[-Jonly” primary).

What becomes clear, when reading the surrounding
provisions, is that “State law” has a role to play in figuring
out who is “qualified . . . to vote,” 52 U.S.C. § 10101(a)(2)(B),
but it cannot be a pretext for racial discrimination. One
frequently discussed example is making a voter “list the
exact number of months and days in his age.” Browning,
522 F.3d at 1173 (citation omitted); see Schwier v. Coux,
340 F.3d 1284, 1294 (11th Cir. 2003) (discussing the same
example). A rule like that one is “not material” because
it is unrelated to “determining whether [an] individual is
qualified . . . to vote” in an election. 52 U.S.C. § 10101(a)
(2)(B). A voter may have to prove their age, but whether
they can mathematically calculate and explain it in various
ways is not a qualification of voting. Consistent with the
text, materiality implies something closer to relevance:
whether the rule is related to a voter’s qualifications or
just a discriminatory requirement masquerading as a
legitimate one. See Browning, 522 F.3d at 1174; Pa. State
Conf. of NAACP Branches, 97 F.4th at 137 (noting that
the materiality provision “target[s]” the discriminatory
rejection of registration forms based on “irrelevant
mistakes”); Callanen, 89 F.4th at 482 (explaining that the
materiality provision “was written . . . to capture well-
disguised discrimination”).

If the rule were otherwise, state legislatures would
lose their ability to enact “electoral procedures” of all
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kinds. Carson v. Simon, 978 F.3d 1051, 1062 (8th Cir. 2020)
(per curiam); see U.S. Const. art. I, § 4, cl. 1 (entrusting the
“Legislature” of each “State” to “prescribe[]” the “Times,
Places and Manner of holding Elections”). Indeed, only
the best ones—those that are important or essential—
would survive, approaching how the narrow-tailoring
requirement of strict scrutiny works. See Reed v. Town of
Gilbert, 576 U.S. 155, 171, 135 S. Ct. 2218, 192 L. Ed. 2d
236 (2015) (requiring “the Government to prove that the
restriction furthers a compelling interest and is narrowly
tailored to achieve that interest” (citation omitted)); see
also Callanen, 89 F.4th at 478 (rejecting “essential” as
“a reasonable meaning” of the materiality provision).
Relevance, on the other hand, tolerates imperfection,
provided that the rule has some bearing on “determining
whether [an] individual is qualified . . . to vote.” 52 U.S.C.
§ 10101(a)(2)(B).

This one does. No one disputes that a signature or
mark of some kind is “material.” Id. Indeed, Arkansas’s
Constitution makes one a condition of registration. See
Ark. Const. amend. 51, § 6()(3)(F) (using it to ensure
“that the applicant meets each requirement for voter
registration”); id. § 3 (prohibiting unregistered voting).
Requiring a signature of any kind reminds “individuals
who are trying to register” that they must tell the truth
and “actually [be] who they say they are.” Callanen, 89
F.4th at 487; see Alderson v. Steinberg, 199 Ark. 1165,
137 S.W.2d 925, 927 (Ark. 1940) (“By signing a document
which may be placed of record, the person so acting says
to the world that he or she . .. did, in fact, execute the
instrument.”). Handwritten ones just do it better.
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The most obvious advantage is the “solemn weight”
of putting an actual pen to paper, which forces potential
voters to think twice about lying in a way that drawing
on a screen does not. Callanen, 89 F.4th at 489 (citation
omitted) (explaining how physically signing a printed
document “has some prospect of getting the attention of
many applicants and dissuading false statements that an
electronic signature . . . does not”); see Eakin v. Adams
Cnty. Bd. of Elections, 149 F.4th 291, 315 (3d Cir. 2025)
(“Affixing one’s [handwritten] signature onto a legal
document does indeed constitute a solemn act.”). They also
create a literal paper trail leading back to the signer. See
Aerotek, Inc., 624 SW.3d at 204-05. Digital signatures,
by contrast, cannot be compared or verified in the same
way, which makes them harder to authenticate. See id. at
205 (noting the potential problem); see also Cloud Corp. v.
Hasbro, Inc., 314 F.3d 289, 296 (7th Cir. 2002) (remarking
that “a handwritten signature . . . is better evidence of
identity than a typed one” (emphasis removed)).

These fraud-fighting features should be no surprise,
given that wet signatures have centuries-old roots in the
Statute of F'rauds. See 29 Car. 2, c. 3; Thompson v. DeWine,
976 F.3d 610, 614, 618 (6th Cir. 2020) (holding that a wet-
signature requirement for ballot initiatives furthered a
“legitimate” and “compelling” interest in “preventing
fraud by ensuring the authenticity of signatures”). Yet
after this case, Arkansas must abandon this tried-and-
true method in favor of digital ones.

It is not hard to see how doing so will make fraud
easier, faster, and harder to detect. All it would take is
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finding another document with a valid signature, scanning
or taking a picture of it, and pasting it in. Cf. 4 Blackstone,
Commentaries *83 (describing a similar practice with seals
in which a person lifted the “wax bearing the impression of
the great seal off from one patent, and fixed it to another”);
supra note 2 (explaining how signature requirements
helped prevent this form of fraud). Digital signatures
could even turn up online, ready for pasting directly into
the form. For potential fraudsters interested in swaying
elections, the advantages over copying signatures by hand
are obvious. Cf. United States v. Taylor, 159 F.4th 1136,
1140 (8th Cir. 2025) (emphasizing that “[v]oter fraud is
no myth” and describing a scheme involving dozens of
fraudulent forms, including many with fake signatures);
Voting for Am., Inc. v. Steen, 732 F.3d 382, 394 (5th Cir.
2013) (discussing an incident in which a “Project Vote
employee was convicted . . . for submitting more than 400
fake voter[-]registration applications” (first alteration in
original) (citation omitted)); see also Jay M. Zitter, Validity
of Statute Restricting Voter Registration Solicitations
by Third Parties or Organizations, 55 A.L.R.6th 599 § 4
(2010) (discussing a case that recognized how third-party
voter registration has “at times become a vehicle for voter
fraud and voter[-Jregistration fraud”).

Even if it is not foolproof, a wet signature provides
an added layer of security. This advantage may explain
why at least four other states insist on one for voter-
registration forms, see Fla. Stat. § 97.053(5)()(8) (calling
for a handwritten signature unless registering through
the Department of Highway Safety and Motor Vehicles);
Ga. Code § 21-2-381(a)(1)(C)(i) (requiring one for an
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“appl[ication] for an absentee ballot by mail”); Okla. Stat.
tit. 26, § 4-112(B); Tex. Elec. Code § 13.143(d-2), and
three others for petitions or referenda, see Me. Const.
art. IV, pt. 3, § 20 (requiring all “written petition[s]”
to include the “original signatures of the petitioners”);
Ohio Rev. Code § 3501.011(A) (stating that “whenever a
person is required to sign or affix a signature” to “any
. .. kind of petition,” the signature must be a “written,
cursive-style legal mark”); Or. Rev. Stat. § 250.105(1)(e)
(“A filed initiative or referendum petition must contain
only original signatures.”). Pundits and policymakers can
debate whether it is the best approach, but it is remarkable
that the court says a practice developed over centuries for
just this purpose is tmmaterial to “determining whether”
the person turning in a registration form is really who
they say they are and “qualified . . . to vote.” 52 U.S.C.
§ 10101(a)(2)(B).

II.

The court never meaningfully engages with these
justifications. Like the district court, it appears to rely
on a lack of “evidence” supporting the Board’s “claim[s]”
about its wet-signature rule. Ante, at 10. Yet at the
preliminary-injunction stage, the burden “rests entirely
with the movant,” Goff v. Harper, 60 F.3d 518, 520 (8th
Cir. 1995) (emphasis added), to show that the presence of a
wet signature is “not material,” 52 U.S.C. § 10101(a)(2)(B)
(emphasis added). It is not the Board’s job to prove it is.
See Mazurek v. Armstrong, 520 U.S. 968, 972, 117 S. Ct.
1865, 138 L. Ed. 2d 162 (1997) (explaining that a court may
not grant a preliminary injunction “unless the movant,
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by a clear showing, carries the burden of persuasion”
(citation omitted)).

Aside from the court’s burden-shifting error, the
evidence it wants is itself immaterial. It claims that a
wet-signature requirement must not matter because in
“practice” no county clerk uses it to “detect fraud.” Ante,
at 10. The problem, of course, is that materiality is about
whether something could influence a decision, not whether
it does. See Neder, 527 U.S. at 16 (defining “material”
as “capable of influencing” a person (emphasis added)
(citation omitted)); Kungys v. United States, 485 U.S.
759,771, 108 S. Ct. 1537, 99 L. Ed. 2d 839 (1988) (focusing
on “whether the [information is] predictably capable of
affecting . . . the official decision” (emphasis added)); see
also Basic Inc. v. Levinson, 485 U.S. 224, 234-35, 108 S.
Ct. 978, 99 L. Ed. 2d 194 (1988) (explaining that in the
securities-fraud context, the focus of the “materiality
requirement” is on what a “reasonable investor” would
think (emphasis added)).

In the modern era, IRS officials and bank tellers do
not pull out a magnifying glass to examine the signatures
on every form or check they receive. See, e.g., Cooper v.
Union Bank, 9 Cal. 3d 371, 107 Cal. Rptr. 1, 507 P.2d 609,
620 (Cal. 1973) (explaining that banks “may handle several
thousand instruments bearing third[-]party indorsements
in a single day” and it is “commercially unreasonable” to
expect them to “undertake foolproof efforts” to verify
them). Nor, it is safe to assume, did anyone scrutinize
the wax seals on every document. Rather, they offer a
way to evaluate claims of fraud when there are other



32a

Appendix A

reasons to suspect it. See Aerotek, Inc., 624 SW.3d at 205
(discussing how to verify a handwritten signature); cf.
People v. Marion, 29 Mich. 31, 38 (1874) (describing how
the comparison of seals on two documents showed that one
was a forgery); Collins v. Carnegie (1834) 110 Eng. Rep.
1373, 1374, 1376 (KB) (accepting a comparison as proof
of the authenticity of a seal on a document because “[i]f
not, it is difficult to say what proof would be sufficient”).
Not to mention the deterrence value they provide, which
discourages fraud in the first place. See Callanen, 89
F.4th at 489 (pointing out that wet signatures “ha[ve] some
prospect of getting the attention of many applicants and
dissuading false statements”); see also Stephen Mason,
The Signature in Law: From the Thirteenth Century
to the Facsimile 9 (2022) (explaining that a signature
“warn[s] the person affixing [it] that they should take
care before committing themselves to the contents of the
document”).

The fact that Arkansas allows the use of any mark,
even an “X,” does not make the wet-signature rule any
less material. Recall that one step in the evolution from
seals to signatures was treating certain written marks,
called scrolls, as substitutes. See Game Place, L.L.C.,
813 S.E.2d at 317. The trend started in Arkansas by the
early-to-mid 1800s, see Floyd v. Ricks, 14 Ark. 286, 295
(1853) (explaining that a document with a “scroll” was
“adjudged to be sealed”), and culminated in the passage
of a provision in the Arkansas Constitution that placed
“sealed and unsealed instruments” on equal footing, Ark.
Const. of 1874 Schedule § 1 (“Until otherwise provided
by law no distinetion shall exist between sealed and
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unsealed instruments, concerning contracts between
individuals, executed since the adoption of the Constitution
of 1868.”). It should be no surprise that voter-registration
requirements follow in the same historical tradition. See
Ark. Const. amend. 51, § 6(a)(3)(F) (requiring a “signature
or mark”); see also Henry v. Union Sawmill Co., 171
Ark. 1023, 287 S.W. 203, 204 (Ark. 1926) (accepting a
“mark” as “just as effective as if signed by . . . [a] written
signature[]”).

Besides, if the court is concerned that accepting a
mark sets the bar too low, perhaps any problem lies there,
not with requiring the use of a pen to make it. See Watson
v. Billings, 38 Ark. 278, 283 (1881) (describing a statute
that allowed a mark in place of a signature, but only if the
signer was illiterate and someone witnessed it); Ex parte
Miller, 49 Ark. 18, 3 S.W. 883, 883 (Ark. 1887) (same). If
a mark, wet or otherwise, does not provide a “guarantee”
that the person who made it is telling the truth, then by the
court’s logic the whole requirement is immaterial, despite
its long historical pedigree.? Ante, at 9. The argument
simply proves too much.

It also asks too much. Part of the reason why a wet-
signature rule is relevant is that it eliminates one form of
fraud: digitally lifted signatures. See Thompson, 976 F.3d
at 618 (noting its ability to “prevent[] fraud by ensuring

3. The reason for allowing marks was that not everyone could
write their name. See Ex parte Miller, 3 S.W. at 883. It is ironic
that the court would twist an accommodation that lets more voters
register into a reason to treat the requirement as “[im]material.”
52 U.S.C. § 10101(a)(2)(B).
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the authenticity of signatures”); see also Kendall, 650
F.3d at 526 (explaining that signature requirements
“help[] to make sure that false signatures are not put on
the [document] and that unregistered or ineligible voters
do not sign it”). The answer to other forms of fraud is to
enact measures to deal with them, not try to defeat them
all at once. See John Doe No. 1 v. Reed, 561 U.S. 186, 197,
130 S. Ct. 2811, 177 L. Ed. 2d 493 (2010) (explaining that
states have “considerable leeway to protect the integrity
and reliability” of “election processes,” especially when
it comes to “efforts to root out fraud” (citation omitted)).

Materiality, after all, is not a high bar. Clearing it
requires neither perfection nor a one-size-fits-all solution.
See Browning, 522 F.3d at 1175 (“[Section 10101(a)(2)(B)]
does not establish a least-restrictive-alternative test for
voter[-Jregistration applications . . . .”); c¢f. Crawford v.
Marion Cnty. Election Bd., 553 U.S. 181, 196, 128 S. Ct.
1610, 170 L. Ed. 2d 574 (2008) (“While the most effective
method of preventing election fraud may well be debatable,
the propriety of doing so is perfectly clear.”). An obviously
material requirement like Arkansas’s wet-signature
rule does not become immaterial simply because other
alternatives exist. See Brnovich v. Democratic Nat’l
Comm., 594 U.S. 647, 686, 141 S. Ct. 2321, 210 L. Ed.
2d 753 (2021) (recognizing that a state “may take action
to prevent election fraud without waiting for it to occur
and be detected within its own borders”). As centuries
of practice show, fighting fraud is more elusive than it
appears. See Burson v. Freeman, 504 U.S. 191, 208, 112
S. Ct. 1846, 119 L. Ed. 2d 5 (1992) (noting that “election
fraud” is “difficult to detect”).
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In my view, there has been no showing, let alone a
“clear” one, Winter, 5565 U.S. at 22, that a wet signature
is immaterial, particularly when it comes to “determining
whether [an] individual is qualified” to vote, 52 U.S.C.
§ 10101(2)(2)(B). The materiality provision protects voters
from discrimination by guarding against irrelevant
barriers to voting. It is not an open invitation for courts
to supervise elections. For these reasons, I dissent.
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MEMORANDUM OPINION AND ORDER

[TABLE INTENTIONALLY OMITTED]
I. INTRODUCTION

Plaintiffs challenge a rule promulgated by the
Arkansas State Board of Election Commissioners
(“SBEC”) that requires voter registration applications in
Arkansas to be signed with a handwritten, wet signature
(“Wet Signature Rule” or “Rule”).! Under the Rule, a
voter registration application must include a “signature
or mark” that consists of

...ahandwritten wet signature or handwritten
wet mark made on a Registration Application
Form with a pen or other writing device that
is physically moved across the form and that
forms the applicant’s signature or mark on the
paper form. A Signature or Mark that utilizes a

1. At the time the suit was filed, the Rule had not formally
been approved by the Legislative Council, but formal approval
occurred on August 23, making the Rule permanent, effective
on or around September 2. With leave of Court, Plaintiffs filed
a Supplement (Doc. 63) to their Complaint on August 30 under
Federal Rule of Civil Procedure 15(d) to acknowledge this
development, and Defendants filed an Answer to the Supplement
on September 6 (Doc. 70). In granting leave to file this Supplement,
the Court made clear that it did not believe it necessary for relief
considering the Plaintiffs’ Complaint seeks relief against the
Wet Signature Rule and “any other requirement that applicants
sign their voter registration applications by hand or with a wet
signature,” thus encompassing the Wet Signature Rule—whether
temporary or permanent. See Doc. 2, p. 24.
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computer to generate or recreate the applicant’s
signature or mark is not an acceptable signature
or mark of the applicant . . ..

(Doc. 46-7, p. 63). However, this requirement is not imposed
on all voter registration applications. For example, where
a person registers to vote at a state agency, such as
the Department of Motor Vehicles, no wet signature is
required. But the Rule does bar individuals and third-
party voter registration organizations from submitting
voter registration applications with digital signatures.
Id. at pp. 62-63.

Plaintiffs Get Loud Arkansas (“GLA”) and Vote.org
are nonprofit third-party voter registration organizations.
GLA is an Arkansas-based organization founded in 2021
to address low voter registration and turnout in Arkansas.
According to the U.S. Census Bureau, in 2020, only 62%
of Arkansas citizens were registered to vote and only
54% voted—the lowest rates nationwide. See id. at p. 5.
GLA works to encourage and facilitate civic engagement
by registering new voters; organizing get-out-the-vote
campaigns; assisting voters in finding their polling
location; identifying and helping voters who have been
purged from Arkansas’s voter rolls in reestablishing their
registration status; monitoring and documenting changes
to local election rules; along with other education and
engagement campaigns. Vote.org is a nationwide 501(c)(3)
nonprofit, nonpartisan voter registration and get-out-the-
vote technology platform that works to simplify political
engagement and increase voter turnout. Both GLA and
Vote.org have developed tools that allow Arkansas voters
to register online, which aim to increase the organizations’
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overall reach and efficacy. Plaintiffs Nikki Pastor and
Trinity “Blake” Loper (together “Individual Plaintiffs”)
are Arkansans who applied to register to vote with the
help of GLA and were rejected because their applications
included digital signatures rather than wet signatures.
There is no dispute that both Pastor and Loper are
otherwise qualified to vote under Arkansas law.

Defendants John Thurston, Sharon Brooks, Jamie
Clemmer, Bilenda Harris-Ritter, William Luther, James
Harmon Smith, III, and Jonathan Williams serve on
the SBEC. Specifically, John Thurston is the Arkansas
Secretary of State (“Secretary”) and the ex officio
chairman of the SBEC, and the other individuals are
Commissioners, all of whom are sued in their official
capacities for implementing the Wet Signature Rule.
Defendants Betsy Harrell, Becky Lewallen, and Terri
Hollingsworth are the county clerks and permanent
registrars for Benton County, Washington County, and
Pulaski County, respectively. They are sued in their official
capacities as the enforcers of the Rule.

Plaintiffs bring a singular claim: that the Wet
Signature Rule violates the Materiality Provision of the
Civil Rights Act of 1964 (“CRA”), now codified at 52 U.S.C.
§ 10101(2)(2)(B), which provides:

No person acting under color of law shall . .. deny
the right of any individual to vote in any election
because of an error or omission on any record or
paper relating to any application, registration,
or other act requisite to voting, if such error or
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omission is not material in determining whether
such individual is qualified under State law to
vote in such election].]

The CRA was enacted “to protect and provide more
effective means to enforce the civil rights of persons
within the jurisdiction of the United States,” including
by reducing “obstacles to the exercise of the right to vote
and provid[ing] means of expediting the vindication of
that right.” H.R. Rep. No. 88-914 (1963), reprinted 1n 1964
U.S.C.C.A.N. 2391, 2391, 2393.

The Materiality Provision of the CRA addresses the
long history of county clerks rejecting Black Americans’
registration applications “on the basis of purported
‘errors’ . . . that were hyper-technical, or entirely
invented.” Justin Levitt, Resolving Election Error: The
Dynamic Assessment of Materiality, 54 Wm. & Mary
L. Rev. 83, 148 (2012) (citations omitted). For example,
applications were rejected for arbitrary mistakes like
an applicant underlining “Mr.” instead of circling it
or misspelling his state as “Louiseana.” Id. (citations
omitted). Other applications were rejected because the
applicant “identified [their] skin color as ‘Negro’ instead
of ‘brown’ or ‘brown’ instead of ‘Negro.” Id. (citations
omitted). In one of the more notorious examples, a woman’s
application was rejected “because the would-be registrant,
required to account for her age in years, months, and days,
missed the mark by one day because the day had not yet
ended.” Id. (citations omitted).

Plaintiffs seek declaratory and injunctive relief on the
basis that the use of a digital signature—as opposed to a
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wet signature—is immaterial to determining whether an
applicant is qualified to vote under Arkansas law and, thus,
cannot serve as grounds for the rejection of a registration
application. Defendants reject this and maintain that
the Wet Signature Rule does not violate the Materiality
Provision.

Now before the Court are Plaintiffs’ Motion for
Preliminary Injunction (Doc. 46) and Defendants Betsy
Harrell and Terri Hollingsworth’s Motions to Dismiss
(Docs. 39 & 41). The Motions have been fully briefed and
are ripe for review. On August 29, 2024, the Court held
a hearing, at which the Court received oral argument
on all three motions and ruled from the bench. For the
reasons stated from the bench and herein, the Motion for
Preliminary Injunction (Doc. 46) is GRANTED, and the
Motions to Dismiss (Docs. 39 & 41) are DENIED. To the
extent this written Order contradicts any of the Court’s
statements from the bench, this Order controls.

To roadmap, the Court will first provide background
on the laws and facts at play. Then, the Court will address
two threshold questions raised by Defendants: whether
there is a private right of action under the Materiality
Provision and whether Plaintiffs have standing. Lastly,
the Court will address whether a preliminary injunction
is proper.

II. BACKGROUND

Thle] right to vote [is] . . . the foundation of our
representative form of government. It is the
sole means by which the principle of consent
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of the governed as the source of governmental
authority is made a living thing.

H.R.Rep. No.85-291 (1957), reprinted 1n 1957 U.S.C.C.A.N.
1966, 1977 (capitalization revised).

A. Registering to Vote in Arkansas

Under Arkansas law, any person may vote in an
election provided they: (1) are a United States citizen; (2)
are an Arkansas resident; (3) are at least eighteen years
old; (4) are lawfully registered to vote; (5) have not been
convicted of a felony; and (6) have not been adjudged
mentally incompetent by a court. Ark. Const. art. 3, § 1(a)
(1)-(4); id. amend. 51, § 11(a)4), (5).

To vote, a person must first submit a registration
application per the requirements of Amendment 51 to
the Arkansas Constitution. /d. amend. 51, § 3. A person
may register by submitting their application themselves,
submitting through a third-party registration organization,
or by registering at a state “Registration Agency,” such
as the DMV. See id. amend. 51, § 6(2)(2)(G) (contemplating
submission by third-party registration organizations);
1d. amend. 51, § 5(a) (designating Registration Agencies).

Section 6 of Amendment 51 specifies certain
requirements for mail voter registration applications—
i.e., those submitted by individuals and third-party
organizations—and certain requirements for applications
submitted by Registration Agencies. Relevant here, both
processes require the applicant to make a “signature
or mark” on the application, affirming under penalty of
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perjury that the applicant meets the voter registration
requirements. Id. amend. 51, §§ 6(2)(3)(F), (b)(1)(G), (b)(2).

The Arkansas Constitution does not define “signature
or mark.” And though Amendment 51 explicitly discusses
the use of a “computer process” by Registration Agencies
in registering new voters, the text makes no such mention
regarding mazil voter registration applications. See id.
amend. 51 § 5(b)(2)-(4). However, section 6 explicitly
excludes “any requirement for notarization or other
formal identification” or “authorization” for registration
applications. Id. amend. 51, §§ 6(a)(5), (b)(2).

Under Amendment 51, county clerks serve as the
permanent registrars and are tasked with processing
registration applications. See id. amend. 51, §§ 2, 9(c).
The Amendment instructs, “The permanent registrar
shall register qualified applicants when a legible and
complete voter registration application is received and
acknowledged by the permanent registrar.” Id. amend.
51, § 9()(1), (3).

Historically, county clerks in Arkansas have been
“advised to accept voter registration applications with
any type of signature or mark,” including where “a person
signs their name in an illegible fashion—or even just
makes a mark.” (Doc. 46-6, 1 16). While the signature or
mark may be used for later comparisons against a voter’s
absentee ballot, 7d. at 1 19,2 at the registration stage the

2. Even when comparing absentee ballot signature to
registration signatures, Plaintiffs’ evidence shows that county
clerks often use PDF scans of the registration application or—
where the voter registered through a Registration Agency—
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signature or mark’s “purpose.. . is to affirm under penalty
of perjury that the information in the application is true
and correct to the best of the applicant’s knowledge.” Id.
at 1 16.

B. GLA and Vote.org’s Online Tools

In its early years, GLA relied on paper applications
to register new voters, but it soon learned that this
method—which required disseminating and tracking
the physical applications—was resource-intensive and
of limited efficacy. (Doc. 46-2, 19). Further, this method
was not fully accessible to many Arkansans within GLA’s
target demographic, such as young people and those living
in rural areas who “do not have the means to easily print
and submit paper applications.” Id.

To address these limitations, GLA developed an online
tool in early 2023 that allowed applicants to fill out the
registration application using a mobile device or computer.
Id. at 11 10, 11. The first iteration of this tool allowed
applicants to digitally fill out the information on the form
promulgated by the Secretary, which GLA would then
print and mail to the applicant for the applicant to hand-
sign the application. Id. at 1 11. Then, the applicant could
either mail the application to the appropriate county clerk
themselves or send it back to GLA and authorize GLA to
forward the application to the county clerk. Id. at 1 11.
Though this process was more efficient than the paper-

digital signatures. (Doc. 46-6, 11 18, 19). Counsel for Ms. Lewallen
conceded at the hearing that “[iln Washington County,” the clerk
uses “a scan of the paper copy” of the registration to make this
comparison. (Doc. 64, pp. 70-71).
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only method, it still posed accessibility issues for many
voters and imposed financial and time costs on GLA. Id.

By mid-2023, GLA piloted an option to digitally sign
the online form. /d. at 112. GLA then launched an entirely
digital tool in January 2024. Id. at 1 13. This newest tool
would allow all applicants to complete and sign the voter
registration application digitally. /d. Like the 2023 tool,
an applicant first fills out the information required by
Amendment 51, which then populates the form created by
the Secretary. Id. at 1 14. The applicant then uses either
their finger, a stylus, or a mouse to digitally sign their
name, under penalty of perjury, above a sworn statement
as it appears on the Secretary’s form. /d. Once the form
is completed and signed, the applicant authorizes GLA to
print and submit the form to the appropriate county clerk
on the applicant’s behalf. Id.

On February 5, 2024, GLA’s Executive Director
contacted the Secretary’s office to confirm her
understanding that Arkansas law does not require wet
signatures on voter registration applications. Id. at p. 15.
The Secretary’s office promptly responded, stating that
its “attorneys looked into this last week and came to the
same conclusion” that Arkansas law does not require a wet
signature; the office noted “another concern,” however,
with the accuracy of a digital signature made with
one’s finger if it later needed to be compared against an
absentee ballot. Id. at pp. 14-15. GLA’s Deputy Director
replied once again to clarify that “the registrations [that
GLA] submit[s] right now are not going to be rejected
based on the [use of a digital] signature,” acknowledging
that she understood the separate possibility of later issues
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when comparing signatures on absentee ballots. Id. at p.
14. The Secretary’s office emailed back that while they
could not “officially speak on the acceptance or rejection of
applications”—which lies within the province of the county
clerks—the office’s “unofficial, non-attorney[ ] advice to
the county clerks would be to err on the side of the voter
and accept the registrations.” Id. at p. 13.

One week later on February 12, GLA contacted the
Secretary’s office to ask if there were any differences
between digital and wet signatures that they should take
into account when registering potential voters. Id. at pp.
17-20. The Secretary’s office responded: “While this is a
sensitive issue that is not clear in the law, the Secretary
of State does not see how a digital signature should be
treated any differently than a wet signature. Again, this
is a grey area in the law, so this should not be taken as an
official legal opinion.” Id. at p. 19.

GLA’s fully online tool was a near-instant success,
with the Arkansas Times reporting on February 26,
2024, that GLA had registered 358 voters using the new
tool, 78% of whom were under twenty years old—GLA’s
target demographic. Id. at 115.3 The tool expanded GLA’s
capacity and success in reaching voters by making its
“outreach efforts more cost-effective and scalable.” Id. at
1 16. For example, where GL A would previously register
five to ten students at a high school visit using paper

3. See also Mary Hennigan, Get Loud Arkansas Sees Success
in New Voter Registration Strategy, Ark. Times (Feb. 26, 2024),
https://arktimes.com/news/2024/02/26/get-loud-arkansas-sees-
success-in-new-voter-registration-strategy [https:/perma.
cc/5RT8-7QCP].
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applications, it was now able to register forty to sixty
students per visit using the online tool. Id. at 1 17. GLA
extended its reach beyond the fifteen counties it previously
focused on and started registering voters in all seventy-
five Arkansas counties. Id. at 1 18. The organization also
noticed an exponential increase in the percentage of
completed applications—from 33% when using the semi-
online tool in 2023 to nearly 100% using the fully-online
tool. Id. at 120. And, when compared to paper applications,
the online applications were consistently more legible, id.,
increasing the likelihood that they would be accepted and
that all information would be accurately recorded by the
clerk.

As to Vote.org, it has developed a digital signature
function that it intends to launch in Arkansas like it has
in various other states. (Doc. 46-3, 11 8, 9). Logistically
distinet from GLA’s digital signature tool, Vote.org’s form
has applicants upload an image of their original signature,
which is then affixed to the form. Id. at 1 8. Once the
signature is affixed, the applicant reviews the signed
application, and Vote.org submits it to the appropriate
county clerk thereby saving the applicant the time, trouble,
and expense of printing and mailing the application. Id.
Due to the Wet Signature Rule, Vote.org has yet to launch
its digital signature function in Arkansas and continues
to use an online tool that allows applicants to fill out the
registration form but still requires the applicant to print,
sign, and mail the application to the clerk. Id. at 17.4

4. Vote.org has operated in Arkansas through other means
for many years, registering tens of thousands of Arkansans to
vote between 2018 and 2022. See Doc. 46-3, 15.
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C. The Wet Signature Rule
1. Implementation of the Rule

On February 28, 2024—two days after the Arkansas
Times reported on the success of GLA’s online tool—
Secretary Thurston sent notice to all county clerks in
Arkansas, “strongly recommend[ing] that counties do
not accept voter registration applications executed by
electronic signature” and remarking on the need to
“maintain [ ] strong election integrity.” (Doc. 46-7, p. 17).

Soon after, on March 12, Secretary Thurston
contacted Arkansas Attorney General Tim Griffin’s office
requesting a “formal opinion” on the legality of digital
signatures on voter registration applications that are
“created by a third-party non-governmental agency.” Id.
at p. 19; see Ark. Code Ann. § 7-4-101(g) (“The Attorney
General shall provide legal assistance to the State Board of
Election Commissioners in answering questions regarding
election laws.”). In April, Attorney General Griffin issued
his formal opinion that “an electronic signature or mark
is generally valid under Arkansas law,” provided the
“registration form [is] created and distributed by the
Secretary of State.” (Doc. 46-7, p. 21). In reaching this
conclusion, Attorney General Griffin stated,

given the historical acceptance of signatures
produced through a variety of means, the
widespread acceptance of electronic signatures,
and the fact that Amendment 51 does not
contain any restrictions on how a “signature or
mark” may be made, I believe that an electronic
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signature satisfies Amendment 51’s
or mark” requirement.

signature

Id. at p. 23.

Disregarding the Attorney General’s opinion,
the SBEC swiftly adopted an emergency rule that
prohibited county clerks from accepting voter registration
applications with digital signatures from individuals and
third-party organizations. Id. at pp. 61-63, 66, 73; see
Ark. Const. amend. 51, § 5(e) (authorizing and directing
the SBEC to make rules that “are necessary to secure
uniform and efficient procedures in the administration” of
Amendment 51); Ark. Code Ann. § 7-4-101(f)(5) (similar).
The emergency rule went into effect on May 4, a comment
period was held mid-summer, and the Legislative Council
approved the rule—thereby making it permanent—on
August 23. See Doc. 63, 1 4 (Supplement to Complaint);
Ark. Code Ann. § 10-3-309(c) (providing the process for
the Legislative Council’s approval of agency rules).

2. The Rule

In short, the Wet Signature Rule grafts SBEC-
created definitions onto certain parts of Amendment 51
and alters the requirements for when a county clerk should
accept a registration application.

Most pertinent here, the Rule narrows the definition
of “signature or mark” only as applied to mail voter
registration applications, but not as applied to Registration
Agencies. (Doc. 46-7, pp. 62, 63). Under the Rule,
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“Signature or Mark”—means a handwritten
wet signature or handwritten wet mark made
on a Registration Application Form with a pen
or other writing device that is physically moved
across the form and that forms the applicant’s
signature or mark on the paper form. A
Signature or Mark that utilizes a computer to
generate or recreate the applicant’s signature
or mark is not an acceptable signature or mark
of the applicant for purposes of Amendment 51
§§ 6(a)(1) & (a)3)(F) Registration Application
Form.

Id. at p. 63. Notably, this definition of “signature or mark”
does not apply to applications submitted by a Registration
Agency under section 6(b)(1)(G).

Amendment 51 instructs that clerks “shall accept
legible and complete voter registration applications.”
Ark. Const. amend. 51, § 9(c)(1), (3). While the Rule leaves
this directive substantively untouched for applications
submitted by Registration Agencies, it slightly alters it as
applied to mail voter registration applications, tacking
on the requirement that the application be “executed
with a Signature or Mark made by the voter registration
applicant,” as defined by the Rule, in order to be accepted.
(Doc. 46-7, p. 63).
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3. Effect on GLA, Vote.org, and Individual Plaintiffs

i. GLA and Vote.org

Without the ability to offer digital signatures, “the
pace at which [GLA was] able to register new voters
declined precipitously.” (Doc. 46-2, 1 29). After the Rule
went into effect on an emergency basis, GLA was “forced
to fully disable [its] online voter registration tool.” Id.
While GLA eventually relaunched its online tool, it had to
remove the digital signature feature, meaning applicants
now were required to fill out the application online, print
it out, apply a handwritten wet signature, and then mail
or deliver the application to their county clerk without
the help of GLA. Id. at T 30. Rather than sending out
texts or asking large groups to register simultaneously
using the online tool at events, GLA has had to retrain
and hire additional staff to attend public events and
register people using paper applications. Id. at 11 19, 32.
Additionally, the use of paper applications makes it far
more difficult for GLA to track applicants’ registration
status “[blecause information on rejected applicants is
only available at the county level and each county clerk
tracks applicants differently,” so “there is typically no way
to tell whether an applicant’s absence from the statewide
voter file is because their application has been rejected
or because it was never completed and submitted by the
applicant.” Id. at 132. By comparison, “[w]hen the online
tool utilized electronic signatures, GLA could eliminate
the latter scenario because [it] knew when applications
were submitted to county clerks by GLA staff.” Id.
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This shift in resources has compromised GLA’s ability
to engage in its other activities, including organizing its
get-out-the-vote campaign, td. at 1 33, assisting voters
who have been purged from voter rolls to reestablish
their registration status, and monitoring changes to
local election rules. Id. at 1 34. These efforts have been
nearly—if not entirely—abandoned by GLA in order to
meet the demands of the Wet Signature Rule, making it
all the more difficult for GLA to address the low voter
registration rates in Arkansas. See id. at 11 33, 34.

As for Vote.org, it had invested significant resources
to develop its own digital signature tool which it has
implemented in many states. (Doc. 46-3, 11 8-9). However,
due to the Wet Signature Rule, Vote.org is barred from
deploying that tool in Arkansas, which has “impair[ed]
the organization’s ability to accomplish its mission” of
registering Arkansans to vote, increasing the likelihood
that Arkansas will continue to have the lowest registration
rate in the nation. Id. at 11 9, 10. Without the digital
signature function, voters will have to print and mail
their own applications—short of Vote.org printing nearly-
completed, unsigned applications and mailing them to
applicants to be signed by hand—which will present an
obstacle for the many applicants who do not have access
to a printer. See id. at 117, 8, 10.

ii. Individual Plaintiffs
Nikki Pastor registered to vote on February 24, 2024,

using a QR code that GLA provided to her at a community
event in Fayetteville, Arkansas. (Doc. 46-4, 11 7-9).
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Once Pastor returned home, she opened the saved link,
completed and signed the form, and gave GLA approval
to print and submit the application to the Washington
County Clerk on her behalf. Id. Approximately one month
later, Pastor’s application was rejected by the Washington
County Clerk for having a digital signature. Id. at 1 11.
Pastor remains unregistered to vote. Id. at 1 12.

Blake Loper received a link to the online tool from
a GLA staff member and used it to update Loper’s
registration from Yell County to Pope County in December
2023, completing and signing the form digitally. (Doc. 46-
5, 11 4-5). Like Pastor, Loper granted GLA permission
to print and submit the application to the Pope County
Clerk on Loper’s behalf. Id. at 15. GLA submitted Loper’s
application on December 11, 2023; and, when Loper did
not receive confirmation of the registration status, GLA
resubmitted a copy of the application on May 1. Id. at
19 7-8. Then, on May 2, Loper received notice from the
Pope County Clerk that the application had been rejected
due to the digital signature. Id. at p. 4. Plaintiffs assert
that Loper remains unregistered to vote.?

5. Plaintiffs’ explains that Loper submitted a hand-signed
application in early 2024, which appears to have been accepted,
but Loper’s last name was incorrectly entered into the voter
registration record as “Lopez.” (Doc. 46-5, 1 9). Plaintiffs’
understanding is that Loper will not be able to vote until properly
registered under the correct legal name. See id. at 1 10. The
Court notes that, at oral arguments, Defendants contended that
this misspelling will not prevent Loper from voting in November.
(Doc. 64, pp. 47-48). It is not necessary to the Court’s resolution
of the pending motions to determine whether Loper will indeed
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ITI. PRIVATE RIGHT OF ACTION UNDER THE
MATERIALITY PROVISION

The SBEC contests whether the Materiality Provision
creates a private right of action enforceable through
§ 1983. “To seek redress through § 1983, a plaintiff must
assert the violation of a federal right, not merely a violation
of federal law.” Gonzaga Univ. v. Doe, 536 U.S. 273, 282,
122 S.Ct. 2268, 153 L.Ed.2d 309 (2002) (cleaned up). This
requires a two-step process. At step one, the Court must
determine whether Congress “unambiguously conferred
federal individual rights.” See Health & Hosp. Corp. of
Marion Cnty. v. Talevski, 599 U.S. 166, 172, 143 S.Ct. 1444,
216 L.Ed.2d 183 (2023); Gonzaga, 536 U.S. at 283, 122
S.Ct. 2268.° If Congress did intend to create such a right,
then the plaintiff is afforded the rebuttable presumption
that the statute is enforceable under § 1983. Accordingly,
the second step assesses whether the defendants have
rebutted the presumption.

Four circuits have spoken on this exact question: the
Third, Fifth, and Eleventh Circuits have held that there
is a private right of action under the Materiality Provision

be permitted to vote while the registration record reflects the
name “Lopez.”

6. Cf. Arkansas State Conf. NAACP v. Arkansas Bd. of
Apportionment, 86 F.4th 1204, 1208-09 (8th Cir. 2023). Though
Arkansas State Conference NAACP was analyzing whether § 2
of the Voting Rights Act had an implied right of action—rather
than a right enforceable under § 1983—Gonzaga made explicit
that step one of the test is the same whether under § 1983 or under
the statute itself. Gonzaga, 536 U.S. at 283, 122 S.Ct. 2268.
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enforceable via § 1983, while the Sixth Circuit has held
to the contrary. Compare Miglior: v. Cohen, 36 F.4th
153 (3d Cir. 2022), cert. granted, judgment vacated sub
nom. Ritter v. Migliori, —— U.S. ————, 143 S. Ct. 297,
214 L.Ed.2d 129 (2022)," and Vote.Org v. Callanen, 89
F.4th 459 (5th Cir. 2023) [hereinafter Callanen 111, and
Schwierv. Cox, 340 F.3d 1284 (11th Cir. 2003) [hereinafter
Schwier I, with McKay v. Thompson, 226 F.3d 752 (6th
Cir. 2000). Additionally, Judge P.K. Holmes, III in this
District has held in accord with the Third, Fifth, and
Eleventh Circuits. See League of Women Voters of Ark.
v. Thurston, 2021 WL 5312640, at *4 (W.D. Ark. Nov. 15,
2021).

In McKay, the Sixth Circuit stated, “Section 1971"—
now 52 U.S.C. § 10101—“is enforceable by the Attorney
General, not by private citizens.” 226 F.3d at 756. The
court, however, did not engage with the text of the statute
or any binding precedent. As both the Fifth and Eleventh
Circuits have described, the court in McKay “relied

7. “The Supreme Court vacated Migliori and remanded to the
Third Circuit with instructions to dismiss the case as moot. ... One
explanation for mootness is that after the Third Circuit ordered
that the disputed ballots be counted, the election was certified.
Then, essentially because plaintiffs had won, the Supreme Court
vacated the Third Circuit’s decision.” Callanen II, 89 F.4th at
479 nn.6 & 7 (citations and quotation marks omitted). The Third
Circuit remains consistent on this issue. See Pennsylvania State
Conf. of NAACP Branchesv. Sec’y Commonwealth of Pa., 97 F.4th
120, 129 n.5 (3d Cir. 2024) (citing Migliori, 36 F.4th at 159-62 and
Callamen I1, 89 F.4th at 475-78) (assuming private plaintiffs can
sue to enforce the Materiality Provision); id. at 140 n.3 (Shwartz,
J., dissenting) (applying Gonzaga and Talevsk?).
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entirely” on two district court decisions, and “[n]either the
Sixth Circuit nor these two district courts wrestled with
the considerations for implying a private right.” Schwier I,
340 F.3d at 1294; Callanen 11, 89 F.4th at 478. This Court
is not persuaded by McKay.

In contrast, the Third, Fifth, and Eleventh Circuits—
each of which thoroughly engaged with Gonzaga, the
statutory language, and the legislative history—concluded
that the Materiality Provision does contain a private right
of action enforceable through § 1983. See Migliori, 36
F.4th at 159; Callanen 11, 89 F.4th at 478; Schwier I, 340
F.3d at 1297.

A. Step One: Congressional Intent to Create
a Right

According to the Supreme Court:

the Gonzaga test is satisfied where the
provision in question is phrased in terms of
the persons benefitted and contains rights-
creating, individual centric language with
an unmistakable focus on the benefited
class. Conversely, we have rejected § 1983
enforceability where the statutory provision
contained no rights-creating language; had
an aggregate, not individual focus; and served
primarily to direct the Federal Government’s
distribution of public funds.

Talevskr, 599 U.S. at 183-84, 143 S.Ct. 1444 (cleaned up);
see also Gonzaga, 536 U.S. at 284, 287, 290, 122 S.Ct. 2268.
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The Supreme Court’s analyses in Gonzaga and Talevski
are instructive here.

In Gonzaga, the Court held that the Family Education
Rights and Privacy Act’s (“FERPA”) nondisclosure
provisions did not provide a private right of action under
§ 1983 because they did not contain rights-creating
language, had an aggregate focus, and mostly served to
direct the Secretary of Education’s distribution of funds.
536 U.S. at 290, 122 S.Ct. 2268. In so holding, the Court
distinguished FERPA’s nondisclosure provision from
rights-creating statutes, such as Titles VI and IX. Id. at
284 & n.3, 287,122 S.Ct. 2268. While these statutes include
“individually focused terminology,” such as, “[n]o person
...shall ... be subjected to discrimination,” FERPA’s
provisions “speak only to the Secretary of Education.” Id.
at 287, 122 S.Ct. 2268 (quoting statutory language). The
Court concluded that FERPA’s language is “two steps
removed from the interests of [the] individual,” likening
it to if Title IX had been written “simply as a ban on
discriminatory conduct by recipients of federal funds or
as a prohibition against the disbursement of public funds
to educational institutions engaged in discriminatory
practices.” Id. (quoting Cannon v. Univ. of Chi., 441 U.S.
677, 690-93, 99 S.Ct. 1946, 60 L.Ed.2d 560 (1979)).

More recently, in Talevski, the Court analyzed
two provisions of the Federal Nursing Home Reform
Act (“FNHRA”), found at 42 U.S.C. § 1396r(c), under
Gonzaga and held that the two provisions of the FNHRA
unambiguously conferred private federal rights because
they “use clear ‘rights-creating language, speak ‘in terms
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of the persons benefited, and have an ‘unmistakable focus
on the benefited class.”” 599 U.S. at 186, 143 S.Ct. 1444
(quoting Gonzaga, 536 U.S. at 284, 287, 290, 122 S.Ct.
2268). Looking to the specific language of the statute,
one of the provisions “requires nursing homes to ‘protect
and promote the right to be free from [restraints that are]
not required to treat the resident’s medical symptoms.”
Id. at 184, 143 S.Ct. 1444 (cleaned up) (quoting statutory
language). The other provision, the Court noted, was
“In]estled in a paragraph concerning ‘transfer and
discharge rights.”” Id. at 184-85, 143 S.Ct. 1444 (quoting
statutory language). The Court further observed that
even the exceptions to the provisions “sustain the focus
on individual residents,” using language like “to ensure
the physical safety of the resident or other residents”
and by referencing “the resident’s welfare.” Id. (quoting
statutory language). Importantly, Talevski explained that,
although there is some focus on the regulated party within
the provisions, this is “not a material diversion from the
necessary focus on the nursing-home residents,” as “it
would be strange to hold that a statutory provision fails
to secure rights simply because it considers, alongside the
rights bearers, the actors that might threaten those rights
(and we have never so held).” Id. at 185, 143 S.Ct. 1444.

Turning now to the question here: did Congress
unambiguously intend to create a right within the
Materiality Provision? This Court finds that it did.

The Materiality Provision itself states, “No person
acting under color of law shall . . . deny the right of any
mdividual to vote in any election because of an error or
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omission” that is “not material in determining whether
such individual is qualified” to vote. 52 U.S.C. § 10101(a)
(2)(B) (emphasis added). To start, “[t]his language is
clearly analogous to the right-creating language [of Titles
VI and IX] cited by the Supreme Court in Gonzaga.”
Schwier I, 340 F.3d at 1296; see Callanen 11, 89 F.4th at
474 (“The phrasing of the Materiality Provision is similar
to language the Court has held to confer a private right.”
(citing Gonzaga, 536 U.S. at 284 & n.3, 122 S.Ct. 2268)).
Further, the language creates a “mandatory rather than
precatory” prohibition on denying a person the right to
vote in violation of the Provision. Schwier I, 340 F.3d at
1290, 1297 (relying on Blessing v. Freestone, 520 U.S.
329, 340-41, 117 S.Ct. 1353, 137 L.Ed.2d 569 (1997) for
the proposition that “mandatory” language is more likely
to evince an intent to establish a right). And despite the
subject of the sentence being the person proscribed, “the
focus of the text is nonetheless the protection of each
individual’s right to vote,” which the statute clearly and
specifically provides. Id. at 1296; Callanen 11, 89 F.4th
at 474. No part of the Materiality Provision speaks of an
“aggregate focus,” “institutional policy,” or the direction
of government funds, making “the Materiality Provision’s
language [ ] decidedly more rights-focused than language
the [Supreme] Court has held not to confer a private
right.” Callanen I1, 89 F.4th at 474-75; see Talevski, 599
U.S. at 183-84, 143 S.Ct. 1444; Gonzaga, 536 U.S. at 279,
122 S.Ct. 2268; see also Alexander v. Sandoval, 532 U.S.
275, 289, 121 S.Ct. 1511, 149 L.Ed.2d 517 (2001).

Admittedly, neither § 10101 nor the Materiality
Provision itself focus exclusively on the rights-bearer;
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they also discuss the regulated parties. At first blush,
this could create pause under Eighth Circuit precedent.
See Arkansas State Conf. NAACP v. Arkansas Bd. of
Apportionment, 86 F.4th 1204, 1210 (8th Cir. 2023)
(analyzing § 2 of the Voting Rights Act and stating, “It
is unclear what to do when a statute focuses on both [the
benefitted and regulated parties].”). However, as the Fifth
Circuit aptly notes, Talevskt is right on point here: “[I]t
would be strange to hold that a statutory provision fails
to secure rights simply because it considers, alongside
the rights bearers, the actors that might threaten those
rights . ...” Talevskt, 599 U.S. at 185, 143 S.Ct. 1444; see
also Callanen 11,89 F.4th at 474-75. Under Talevski, this
Court sees no problem with the fact that the Materiality
Provision focuses both on the persons benefited and the
persons regulated as it otherwise contains unambiguous
rights-creating language.

The Materiality Provision does not exist in a vacuum
but “must be read in [its] context and with a view to [its]
place in the overall statutory scheme.” Talevski, 599 U.S.
at 184, 143 S.Ct. 1444 (quoting West Virginia v. EPA, 597
U.S. 697, 721, 142 S.Ct. 2587, 213 L.Ed.2d 896 (2022)).
The surrounding provisions’ focus on an individual’s
right to vote provides “framing” that is “indicative of an
individual ‘rights-creating’ focus.” Id. (citing Gonzaga, 536
U.S. at 284, 122 S.Ct. 2268). Most notably, the preceding
provision states, “All citizens of the United States . . .
shall be entitled and allowed to vote at all such elections
... 52 1U.S.C. § 10101(a)(1) (emphasis added). Subsection
(a)(1) speaks in terms of the rights holder, granting
a mandatory entitlement to vote in all elections. See
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Callanen I1, 89 F.4th at 474 (describing subsection (a)(1)
as bearing “strong ‘rights-creating’ language”); Migliori,
36 F.4th at 159 (agreeing that “the Materiality Provision
unambiguously confers a personal right because it places
all citizens qualified to vote at the center of its import and
provides that they ‘shall be entitled and allowed’ to vote”
(cleaned up)). Additionally, the statute itself characterizes
subsection (a) as “secur[ing]” a “right” and “privilege,”
stating as much three times within § 10101. See 52 U.S.C.
§§ 10101(c), (e). Lastly, these subsections—along with the
Materiality Provision—all “reside” in § 10101, which is
titled “Voting Rights.” See Talevski, 599 U.S. at 184, 143
S.Ct. 1444 (observing that both provisions “reside in 42
U.S.C. § 1397r(c), which expressly concerns ‘requirements
relating to residents’ rights’ (cleaned up)).

Accordingly, the Court concludes that the Materiality
Provision “unambiguously confer[s] federal individual
rights” because it “usel[s] clear ‘rights-creating language,’
speak[s] ‘in terms of the persons benefited,” and ha[s] an
‘unmistakable focus on the benefited class.” Talevskt, 599
U.S. at 172, 186, 143 S.Ct. 1444 (quoting Gonzaga, 536 U.S.
at 284, 287, 290, 122 S.Ct. 2268). Thus, the Materiality
Provision is presumptively enforceable under § 1983.

B. Step Two: Rebuttable Presumption of
Enforceability Under § 1983

“Even if a statutory provision unambiguously secures
rights, a defendant ‘may defeat t[he] presumption by
demonstrating that Congress did not intend’ that § 1983
be available to enforce those rights.” Talevski, 599 U.S.
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at 186, 143 S.Ct. 1444 (alterations in original) (quoting
City of Rancho Palos Verdes, Cal. v. Abrams, 544 U.S.
113, 120, 125 S.Ct. 1453, 161 L.Ed.2d 316 (2005)). Put
differently, to rebut the presumption, one must “show] ]
that Congress specifically foreclosed a remedy under
§ 1983.” Gonzaga, 536 U.S. at 284 n.4, 122 S.Ct. 2268
(citations and quotation marks omitted). Such a prohibition
may be explicitly contained within the statute, but “[a]bsent
such a sign, a defendant must show that Congress issued
the same command implicitly, by creating a comprehensive
enforcement scheme that is incompatible with individual
enforcement under § 1983.” Talevskr, 599 U.S. at 186, 143
S.Ct. 1444 (citations and quotation marks omitted). There
isno language in § 10101 that “expressly forbid[s] § 1983’s
use,” therefore the Court must look to whether the statute
implicitly precludes bringing suit through § 1983. Id. The
key inquiry, then, is whether a private right of action
under § 1983 is incompatible with the enforcement scheme
created by Congress. Id. (citing Fitzgerald v. Barnstable
Sch. Comm., 555 U.S. 246, 252,129 S.Ct. 788, 172 L.Ed.2d
582 (2009)). This “inquiry boils down to what Congress
intended, as divined from text and context.” Id. at 187,
143 S.Ct. 1444.

The text may so indicate where a statute contains
its own private remedy that is more restrictive than an
action under § 1983 or provides for a “comprehensive
remedial scheme” that is revealed—through statutory
interpretative tools—to be incompatible with a § 1983
suit. Id. at 188-89, 143 S.Ct. 1444. The Supreme Court
has only found implicit preclusion in three cases. Id. at
189, 143 S.Ct. 1444 (citing Rancho Palos Verdes, 544 U.S.
at 120-23, 125 S.Ct. 1453; Smith v. Robinson, 468 U.S.
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992, 1008-13, 104 S.Ct. 3457, 82 L.Ed.2d 746 (1984); and
Middlesex Cnty. Sewerage Auth. v. Nat’l Sea Clammers
Ass’n, 453 U.S. 1, 6-7, 101 S.Ct. 2615, 69 L.Ed.2d 435
(1981)). And each of these cases “concerned statutes with
self-contained enforcement schemes that included statute-
specific rights of action” that “required plaintiffs to comply
with particular procedures and/or to exhaust particular
administrative remedies under the statute’s enforcement
scheme before suing under its dedicated right of action.”
Id. (citations omitted). And each right “offered fewer
benefits than those available under § 1983.” Id. (citations
omitted). Thus, the statutes in those three cases were
“incompatible with individual enforcement under § 1983.”
Id. at 189-90, 143 S.Ct. 1444 (citations omitted).

“Section 10101 lacks any specific ‘private judicial
right of action’ or ‘private federal administrative remedy’
that requires plaintiffs to comply with particular
procedures”—Ilet alone one that offers fewer benefits than
§ 1983. Callanen I1, 89 F.4th at 476 (quoting Talevski, 599
U.S. at 190, 143 S.Ct. 1444). Therefore, “this exception
to using Section 1983 is inapplicable.” Id. Moreover, the
statute’s enforcement scheme, which grants enforcement
authority to the United States Attorney General, see 52
U.S.C. §§ 10101(c)—(e), is not incompatible with a private
right of action under § 1983. Rather, the legislative history
shows that the Attorney General’s enforcement power
“augment[ed] the implied but established private right to
sue.” Callanen 11, 89 F.4th at 476.

The most relevant history here revolves around the
1957 amendment to the Civil Rights Act. This amendment
both granted the Attorney General enforcement
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authority—under what is now § 10101(c)—and “added
what is now 52 U.S.C. § 10101(d), which provides that all
actions brought ‘pursuant to this section’ can be exercised
‘without regard to whether the party aggrieved shall have
exhausted administrative or other remedies that may be
provided by law.” Id. at 475 (citing Civil Rights Act of
1957, Pub. L. No. 85-315 § 131, 71 Stat. 634, 637 (1957)).
This supports a private right of action for two reasons.

First, the reference to the “party aggrieved” in
subsection (d) very likely refers to private parties, not the
Attorney General. Callanen 11, 89 F.4th at 475; Migliori,
36 F.4th at 160 (“[T]his section specifically contemplates
an aggrieved party (i.e., private plaintiff) bringing this
type of claim in court.”). This interpretation is supported
by House Report 291, which recognized the long history
of individuals using § 1983 to enforce the substantive
rights of § 10101(a). Schwier I, 340 F.3d at 1295 (citing
H.R. Rep. No. 85-291, reprinted 1n 1957 U.S.C.C.A.N.
at 1977); Callanen II, 89 F.4th at 475-76 (citing the
same and noting its reference to court opinions in which
“exhaustion of remedies had been required for private
plaintiffs”); Migliori, 36 F.4th at 162 (“When Congress
added a provision for civil enforcement by the Attorney
General, it acknowledged that private individuals had
enforced the substantive rights in § 10101(a) via § 1983 for
nearly a century.”). Further, “the Committee first stated
that the bill’s purpose was ‘to provide means of further
securing and protecting the civil rights of persons within
the jurisdiction of the United States,” indicating that the
addition of enforcement through the Attorney General
was not intended to supplant already-existing avenues.
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Schwier I, 340 F.3d at 1295 (citing H.R. Rep. No. 85-291,
reprinted in 1957 U.S.C.C.A.N. at 1966).

Second, Congress’s removal of any exhaustion
requirement for private plaintiffs in subsection (d)
makes sense only if “there were a corresponding private
right.” Callanen 11, 89 F.4th at 476 (citing Schwier I, 340
F.3d at 1296). Lastly, the Committee’s “intense focus on
protecting the right to vote” in House Report 291 would
be inconsistent with the conclusion that “Congress meant
merely to substitute one form of protection for another.”
Schwier I, 340 F.3d at 1295.

For these reasons, the Court finds that the Materiality
Provision’s presumptive enforcement found at Step One
has not been rebutted at Step Two as the statute neither
explicitly nor implicitly forecloses a private right of action
under § 1983.

IV. STANDING

The SBEC challenges GLA and Vote.org’s standing
as organizations. And in her Motion to Dismiss, Benton
County Clerk Betsy Harrell challenges Individual
Plaintiffs’ standing because neither of them attempted
to register in Benton County, which is addressed infra.
See Part V1. This Section addresses the organizational
standing of GLA.

To establish Article I1I standing, a plaintiff must
show that: (1) they have “suffered or likely will suffer an
injury in fact”; (2) “the injury likely was caused or will
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be caused by the defendant”; and (3) “the injury likely
would be redressed by the requested judicial relief.”
FDA v. All. for Hippocratic Med., 602 U.S. 367, 380, 144
S.Ct. 1540, 219 L.Ed.2d 121 (2024) [hereinafter Alliance]
(citations omitted). Where multiple plaintiffs seek identical
relief, only one plaintiff need satisfy Article I1I standing
requirements. Horne v. Flores, 557 U.S. 433, 446-47, 129
S.Ct. 2579, 174 L.Ed.2d 406 (2009). At the preliminary
injunction stage, a plaintiff need only show that they are
likely to have standing. See Lujan v. Defs. of Wildlife,
504 U.S. 555, 561, 112 S.Ct. 2130, 119 L..Ed.2d 351 (1992).

Aninjuryinfact must be (a) concrete and particularized,
and (b) actual or imminent. Alliance, 602 U.S. at 381, 144
S.Ct. 1540. A concrete injury is one that is “real and
not abstract.” Id. (citing TransUnion LLC v. Ramirez,
594 U.S. 413, 424, 141 S.Ct. 2190, 210 L.Ed.2d 568
(2021)). An injury is particularized when it affects the
plaintiff personally and individually, rather than being
a “generalized grievance.” Id. (citing Lujan, 504 U.S. at
560, 112 S.Ct. 2130). Further, an injury in fact must be
actual or imminent, “not speculative—meaning that the
injury must have already occurred or be likely to occur
soon.” Id. (citing Clapper v. Ammnesty Int’l USA, 568 U.S.
398, 409, 133 S.Ct. 1138, 185 L.Ed.2d 264 (2013)). “[ W ]hen
a plaintiff seeks prospective relief such as an injunction,
the plaintiff must establish a sufficient likelihood of future
injury.” Id. (citing Clapper, 568 U.S. at 401, 133 S.Ct.
1138). These requirements “screen[ ] out plaintiffs who
might have only a general legal, moral, ideological, or
policy objection to a particular government action.” Id.
Generally, the injury-in-fact requirement will be easily
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met where a government regulation “require[s] or forbid[s]
some action by the plaintiff.” Id. at 382, 144 S.Ct. 1540.

A. Organizational Standing of GLA

To obtain preliminary injunctive relief at least
one plaintiff must have standing. Organizations, like
individuals, must establish the three constitutional
requirements for standing. Id. at 393-94, 144 S.Ct. 1540
(citing Havens Realty Corp. v. Coleman, 455 U.S. 363,
378-79,102 S.Ct. 1114, 71 L.Ed.2d 214 (1982)). No matter
how strong the organization’s interest, it “must show
‘far more than simply a setback to the organization’s
abstract social interests.” Id. at 394, 144 S.Ct. 1540 (first
citing Valley Forge Christian Coll. v. Ams. United for
Separation of Church & State, Inc., 454 U.S. 464, 486, 102
S.Ct. 752, 70 L.Ed.2d 700 (1982), then quoting Havens,
455 U.S. at 379, 102 S.Ct. 1114). As detailed below, the
Court finds that GLA has established that it is likely to
have standing as to all Defendants.

1. Injury in Fact

Where a defendant’s actions “perceptibly impair[ ]”
the plaintiff’s “ability to provide [organizational]
services,” there is “no question that the organization
has suffered injury in fact.” Havens, 455 U.S. at 379, 102
S.Ct. 1114. “Such concrete and demonstrable injury to
the organization’s activities—with a consequent drain on
the organization’s resources—constitutes far more than
simply a setback to the organization’s abstract social
interests.” Id.; see also Nat’l Fed'n of Blind of Mo. v. Cross,
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184 F.3d 973, 979 (8th Cir. 1999) (“Standing may be found
when there is a concrete and demonstrable injury to an
organization’s activities which drains its resources and is
more than simply a setback to its abstract social interests.”
(citing Hawvens, 455 U.S. at 379, 102 S.Ct. 1114).8

The Supreme Court recently clarified that “an
organization that has not suffered a concrete injury
caused by a defendant’s action cannot spend its way
into standing simply by expending money to gather
information and advocate against the defendant’s action.
An organization cannot manufacture its own standing in
that way.” Alliance, 602 U.S. at 394, 144 S.Ct. 1540.° The
Court made explicit that its decision in Havens did not
stand for the “expansive” proposition that “standing exists
when an organization diverts its resources in response
to a defendant’s action.” Id. at 395, 144 S.Ct. 1540. If that
were the case, “all organizations in America would have
standing to challenge almost every federal policy that they
dislike, provided they spend a single dollar opposing those
policies.” Id. The Court factually distinguished Alliance

8. Cf. New York Ctr. for Foreign Poly Affs. v. U.S. Dep’t of
State, 2024 WL 3400122, at *9 (D.D.C. July 12, 2024) (explaining
the D.C. Circuit’s two-step test for organizational standing: (1) that
the organization’s activities, not merely its mission, were impeded,;
and (2) that it used its resources to counteract that harm).

9. In Alliance, an organization called the Alliance for
Hippocratic Medicine challenged the FDA’s approval of
mifepristone. The organization asserted it had standing because
it had expended time and resources in challenging the FDA’s
approval and on educating communities about mifepristone. 602
U.S. at 394, 144 S.Ct. 1540.
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and Havens, noting that the plaintiff in Havens was “not
only [ ] an issue-advocacy organization, but also operated
a housing counseling service” and when the defendant
gave the plaintiff “false information about apartment
availability” it “perceptibly impaired [the plaintiff’s]
ability to provide counseling and referral services” to
their target demographic. Id. (quoting Havens, 455 U.S.
at 379, 102 S.Ct. 1114).

GLA contends that the Wet Signature Rule requires
third-party registration organizations to collect hand-
written signatures and prohibits them from utilizing
online digital signature technology, which severely limits
their ability to register new voters. Indeed, the Wet
Signature Rule and supplementary materials from the
SBEC specify that applications submitted by third-party
organizations must include a wet signature, whereas
those submitted by Registration Agencies, such as the
DMV, may include digital signatures. See, e.g., Doc. 46-7,
p. 72. It follows that, in implementing the Wet Signature
Rule—from which Registration Agencies are essentially
exempt—the SBEC was specifically targeting GLA’s
activity of registering voters through its online tool.!’ See

10. See also Doc. 46-7, p. 31 (identifying GLA as an
organization that they expect pushback from); ¢d. at p. 19
(Secretary writing Attorney General specifically seeking guidance
on digital signatures used on applications by “a third-party
non-governmental agency”); id. at p. 27 (the SBEC stating, “the
Board is seeking to provide uniform processes for all county
clerks, pending the adoption of a permanent rule regarding voter
registration application processes and electronic signatures
submitted by third-party registration organizations.” (emphasis
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Callanen II, 89 F.4th at 493 (Higginson, J., dissenting)
(“The record contains a simple explanation for Texas’s
singular interest in a wet signature in the context of
registration applications submitted by fax machine: Texas
officials explicitly drafted [the requirement] to prevent
the use of Vote.org’s e-sign tool.”). This is underscored
here by the fact that the Secretary’s about-face occurred
two days after the Arkansas Times reported on GLA’s
success. (Doc. 46-2, 115; Doc. 46-7, p. 17).

The Rule’s direct effect and interference with GLA’s
organizational activities has “perceptibly impaired”
GLA’s ability to provide voter registration services to
Arkansans, as evidenced by the precipitous decline
in registrations through GLA since the Rule was put
into place. See Havens, 455 U.S. at 379, 102 S.Ct. 1114;
Alliance, 602 U.S. at 395, 144 S.Ct. 1540; Doc. 46-2, 1 29.
This has caused a “concrete and demonstrable injury to
the organization’s activities.” See Havens, 455 U.S. at 379,
102 S.Ct. 1114. GLA has also shown a “consequent drain
on the organization’s resources” because of the costs of
complying with the Rule. /d. GLA has had to expend
additional time, labor, and money in adapting to the new
rule, including redesigning its tool and retraining and
hiring additional staff to register people using paper
applications. (Doc. 46-2; 1 32). It has also shown that
these compliance costs have severely compromised its
ability to engage in other organizational activities, such

added)); id. at pp. 29-30 (noting the rule is meant to resolve conflict
between clerks who are “accepting voter registration applications
from third-party organizations that are signed by the applicant
electronically” and those who are not (emphasis added)).
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as assisting voters who have been purged from voter rolls
and organizing campaigns. Id. at 11 33, 34. Put simply,
GLA did not merely spend its way into standing—as the
plaintiff in Alliance attempted to—rather it used its
resources to comply with the Rule that proscribed the use
of its digital signature tool, markedly limiting its ability
to carry out its organizational activities.

GLA has shown a likelihood of more than an “indirect
‘pocketbook’ harm” from the Wet Signature Rule.! It
has shown that it has likely suffered a concrete and
particularized injury to its organizational activities
through the requirements and proscriptions imposed by
the Rule. See League of Women Voters of Ohio v. LaRose,
741 F.Supp.3d 694, 707 n.3, at *5 n.3 (N.D. Ohio July 22,

11. Cf. Tennessee Conf. of the NAACP v. Lee, 105 F.4th
888, 902-05 (6th Cir. 2024) (explaining that—in a case where an
organization alleged harm based on a policy that made its voter
registration efforts more costly but did not actually require
or forbid any action of the organization—Alliance “creates
uncertainty over when a plaintiff’s own choice to spend money can
give it standing to challenge a government action that allegedly
caused the expenditure”); North Carolina All. for Retired Ams. v.
Hirsch, 741 F.Supp.3d 318, 330, 2024 WL 3507677, at *5 (E.D.N.C.
July 19, 2024) (relying on Alliance in rejecting an organization’s
argument that it had standing to challenge a 30-day residency
requirement on the basis that it “undermine[d]” the organization’s
“get-out-the-vote work” and “advocacy work” by “systematically
preventing many of [its] members from voting . . ., making [it] less
effective in furthering its mission” because the requirement did
not “directly affect and interfere with [the organization’s] ability to
advocate issues of importance to [its target audience],” and there
was no showing of activities, such as voter registration, beyond
advocacy (cleaned up) (citations omitted)).
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2024) (distinguishing Alliance from a case where a voting
rights organization challenged an Ohio law that “forbid] ]
[organization] members from assisting disabled voters”
because the injury was direct and not merely based on
a diversion of funds). GLA has already been, and will
continue to be, required to undertake certain actions by
the Rule and forbidden to take others, thus the injury
is actual. Under Alliance, where the regulation or law
in question “require[s] or forbid[s] some action by the
plaintiff,” standing is “usually easy to establish.” 602 U.S.
at 382, 144 S.Ct. 1540. Such is the case here.

2. Causation and Redressability

As the Court has found that GLA likely sustained
an injury in fact due to the Rule, as discussed above, it
reasonably follows that such injury was caused by the
actions of the SBEC in enacting the Rule, will continue to
be caused by the enforcement of the Rule by the county
clerks, and could be remedied by this Court enjoining the
Rule. Thus, causation and redressability are established.
Therefore, it is likely that at least one plaintiff, GLA, has
standing to sue as to all Defendants.!?

12. Though the parties do not raise the issue of prudential
standing, generally, litigants are “bar[red] . . . from asserting
the rights or legal interests of others in order to obtain relief
from injury to themselves.” Warth v. Seldin, 422 U.S. 490, 509,
95 S.Ct. 2197, 45 L..Ed.2d 343 (1975). This is referred to as third-
party standing and has generally been termed a “prudential”
consideration. There is currently no clear answer whether
prudential standing is jurisdictional—like Article III standing—
or, as its name would suggest, merely prudential.
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In Lucasv. Jerusalem Cafe, LLC, the Eighth Circuit identified
a circuit split on this question, noted that its own opinions had gone
both ways, and reserved its decision on the issue for another day.
721 F.3d 927, 938-39 (8th Cir. 2013) (collecting cases).

However, not all the circuits involved in the identified circuit
split were addressing third-party standing. For example, the
D.C. Circuit—the singular circuit identified by Lucas to hold
prudential standing was jurisdictional—was considering the
“zone of interests,” not third-party standing. Grocery Mfrs. Ass'n
v. E.P.A., 693 F.3d 169, 179 (D.C. Cir. 2012). This is a significant
distinction because, just two years later, the Supreme Court held
that labelling the “zone of interests” question “prudential” was
a “misnomer,” and it was, in fact, an Article III consideration.
Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S.
118,127 & n.3,134 S.Ct. 1377, 188 L..Ed.2d 392 (2014) (quoting Assn
of Battery Recyclers, Inc. v. E.P.A., 716 F.3d 667, 675-76 (D.C.
Cir. 2013) (Silberman, J., concurring). Further, Judge Silberman’s
concurring opinion in Association of Battery Recyclers—quoted
in Lexmark—acknowledged that third-party standing, as opposed
to “zone of interests,” “spring[s] from concepts of jurisdictional
prudence” and “really is a judge-made concept.” See Ass’n of
Battery Recyclers, 716 F.3d at 675-77. Most recently, in Carson v.
Simon, the Eighth Circuit discussed the Lexmark decision, and
specifically noted that “the Supreme Court recognized the concept
of third-party standing may still fit within the prudential standing
analysis.” 978 F.3d 1051, 1058 (8th Cir. 2020) (citing Lexmark, 572
U.S. at 127 n.3, 134 S.Ct. 1377).

This Court believes that it is likely that third-party standing
is truly a prudential—and not jurisdictional—issue. However, even
if this Court were to conclude otherwise and address third-party
standing sua sponte, it would still find that third-party standing
is appropriate here because “enforcement of the challenged
restriction against the litigant,” i.e., GLA, “would result indirectly
in the violation of third parties’ rights.” Kowalski v. Tesmer, 543
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V. PRELIMINARY INJUNCTION DISCUSSION

In determining whether to grant a motion for
preliminary injunction, the Court must weigh the
following four considerations: (1) the movant’s likelihood
of success on the merits; (2) the threat of irreparable
harm to the moving party; (3) the balance between the
harm to the movant if the injunction is denied and the
harm to other party if the injunction is granted; and (4)
the public interest. Dataphase Sys., Inc. v. CL Sys., Inc.,
640 F.2d 109, 114 (8th Cir. 1981). “While no single factor
is determinative, the probability of success factor is the
most significant.” Kodiak Ol & Gas (USA) Inc. v. Burr,
932 F.3d 1125, 1133 (8th Cir. 2019) (citations and quotation
marks omitted).

A. Likelihood of Success on Merits

The SBEC argues Plaintiffs are unlikely to succeed
on the merits because they cannot establish that requiring
a wet signature is immaterial to determining a voter’s
qualifications under Arkansas law. Whether the Rule

U.S. 125, 130, 125 S.Ct. 564, 160 L.Ed.2d 519 (2004) (quoting
Warth, 422 U.S. at 510, 95 S.Ct. 2197 and collecting cases). Due to
the relationship between the parties, GLA’s active participation in
helping voters exercise their rights, and the fact that individual
voters are also plaintiffs here, the traditional concerns with third-
party standing—e.g., whether there is “concrete adverseness
which sharpens the presentation of issues”—are not at issue.
NetChoice, LLC v. Griffin, 2023 WL 5660155, at *10 (W.D. Ark.
Aug. 31, 2023) (quoting United States v. Windsor, 570 U.S. 744,
760, 133 S.Ct. 2675, 186 L.Ed.2d 808 (2013)).
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violates the Materiality Provision depends on whether its
enforcement: (a) denies an individual the right to vote (b)
based on an error or omission on a record or paper (c) that
is immaterial in determining the individual’s qualifications
to vote. The Court will begin its analysis by discussing
how the enforcement of the Rule constitutes a denial of the
right to vote due to an error or omission.!® The Court will
then turn to the contested issue of whether such an error
or omission is material in determining one’s qualifications
to vote under Arkansas law.

1. Denial of the Right to Vote Based
on an Error or Omission

In answering whether enforcement of the Rule
constitutes a denial of the right to vote under the
Materiality Provision, the Court starts with the statutory
definition, which it must follow even if it differs from
the term’s usual meaning. Van Buren v. United States,
593 U.S. 374, 387, 141 S.Ct. 1648, 210 L.Ed.2d 26 (2021)
(citations omitted). Section 10101 explicitly defines
“vote” as “all action necessary to make a vote effective
including, but not limited to, registration.” See 52 U.S.C.
§§ 10101(a)(3)(A), (e). Therefore, interference with the
voter registration process in violation of this Provision
constitutes an impermissible denial of the right to vote. To

13. Though Defendants do not challenge these elements head
on, the SBEC does challenge irreparable harm, which dovetails
with the denial of the right to vote, and argues that the Rule does
not frustrate the registration process because people can still
register through traditional methods (i.e., paper applications).
(Doc. 53, pp. 11, 15-16).
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suggest otherwise would—as Plaintiffs put it—*“conflate
the opportunity to register to vote in the abstract with
the opportunity to register to vote consistent with the
guarantees of federal law.” (Doc. 58, p. 25).

Here, the SBEC intimates that the opportunity to
resubmit in accordance with the Rule cures any statutory
violation. But the “[d]enial of the statutory right to vote
under Section 101 is complete when a particular application
. . . is rejected”—"“an opportunity to cure the rejection[
or] submit another application . . . does not negate the
denial of the statutory right to vote.” La Unién del Pueblo
Enterov. Abbott, 705 F. Supp. 3d 725, 760 (W.D. Tex. 2023)
[hereinafter LUPFE] (citations omitted).

Moreover, the Court “doubt[s]” the “efficacy of an
ability to cure” because “the need to cure an immaterial
requirement creates a hurdle for—even if it is not itself
a final denial of—the right to vote.” See Callanen I1, 89
F.4th at 487 (setting aside the motion panel’s holding that
the opportunity to resubmit cures the denial of the right
to vote, leaving the issue open for another day, and noting
that the court “do[es] not rely today on the fact alternatives
exist if the initial registration fails”). Put more plainly, the
opportunity to resubmit the application in compliance with
the Rule does not negate the denial of the right to vote.

Section 101 provides that state actors may
not deny the right to vote based on errors or
omissions that are not material; it does not
say that state actors may initially deny the
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right to vote based on errors or omissions that
are not material as long as they institute cure
processes.

La Union del Pueblo Entero v. Abbott, 604 F. Supp. 3d
512, 541 (W.D. Tex. 2022). If the only way an applicant
can register is by complying with an immaterial
requirement—and failure to do so will result in the
applicant remaining unregistered—then the applicant is,
by definition, being denied the statutory right to vote due
to an error or omission that is immaterial to determining
their qualifications to vote under state law, in violation of
the Materiality Provision. The Court finds it likely that
enforcement of the Rule constitutes a denial of the right
to vote based on an error or omission on a record or paper.

Further, the Rule indisputably involves an error or
omission on a record or paper. It is simply common sense
that a registration form would constitute a “record or
paper relating to any application, registration, or other
act requisite to voting.” 52 U.S.C. § 10101(a)(2)(B); see
generally Schwier I, 340 F.3d 1284 (applying Materiality
Provision to registration forms). And from the Rule’s
requirement that the registration form include a wet,
handwritten signature, it follows that the failure to include
a wet signature (due to the inclusion of a digital signature)
would constitute an omission.
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2. Material in Determining Whether Such Individual
is Qualified to Vote!*

i. Defining “Material in Determining Whether
Such Individual is Qualified Under State Law
to Vote”

The Materiality Provision asks whether the error
or omission is “material in determining whether such
individual is qualified under State law to vote in such
election.” 52 U.S.C. § 10101(a)(2)(B) (emphasis added).

The first inquiry, then, is to define the meaning of
“material.” “[I]nterpretation of a word or phrase depends
upon reading the whole statutory text, considering the

14. Several of the SBEC’s arguments center around the
contention that “the Materiality Provision does not prohibit
Arkansas from enacting rules important to safeguarding election
integrity, as [the provision] does not displace state registration
rules” that are permissible under Arkansas law. (Doc. 53, p. 11).
The SBEC has not made any argument—Ilet alone any persuasive
argument—as to why the Materiality Provision, a federal
statutory provision, should bow to state law. “Whether or not
an administrative rule comports with the state constitution says
nothing about its lawfulness under the Civil Rights Act—a federal
statute.” (Doc. 58, p. 14).

Contrary to the SBEC’s assertions, the Materiality Provision
may “prohibit Arkansas from enacting rules important to
safeguarding election integrity,” where those rules “deny the
right of any individual to vote in any election because of an error
or omission” that “is not material in determining whether such
individual is qualified under State law to vote in such election.” 52
U.S.C. § 10101(2)(2)(B) (emphasis added); see also Doc. 53, p. 11.
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purpose and context of the statute, and consulting any
precedents or authorities that inform the analysis.”
Sanzone v. Mercy Health, 954 F.3d 1031, 1040 (8th Cir.
2020) (quoting Dolan v. U.S. Postal Serv., 546 U.S. 481,
486, 126 S.Ct. 1252, 163 L.Ed.2d 1079 (2006)). Courts
should “depart from the ordinary meaning only if the
words are otherwise defined in the statute itself, or if
the context requires a different result.” Id. at 1040-41
(citations and quotation marks omitted).

Here, the statute does not provide a definition, so the
Court looks to the plain meaning. Black’s Law Dictionary
defines “material” as, “Of such a nature that knowledge
of the item would affect a person’s decision-making:
significant; essential.” See Callanen II, 89 F.4th at 478
(quoting Material, BLACK’S LAW DICTIONARY (8th
ed. 2004)). Oxford English Dictionary offers a similar
definition: “Of serious or substantial import; significant,
important, of consequence.” Id. (quoting Material,
OXFORD ENGLISH DICTIONARY, I11.6.a. (July 2023)).
Like the Fifth Circuit in Callanen I1, this Court does not
see “essential” to be an appropriate meaning here, but it
otherwise accepts these definitions as reasonable. See id.
The plain meaning is further bolstered by the historical
context and purpose of the statute. See supra Part 1.

Next, “[t]lo determine whether an error or omission
is material, the information required”—here, a wet
signature—"“must be compared to state-law qualifications
to vote,” meaning “substantive voter attributes.” LUPE,
705 F. Supp. 3d at 751 (citing, inter alia, Migliori, 36 F.4th
at 162). Therefore, the question this Court must answer
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is whether the inclusion of a digital signature—and thus
the omission of a wet signature—is of such significance
that it would affect the determination of whether the
applicant seeking to register: (1) is a U.S. citizen; (2) is
an Arkansas resident, (3) is 18 years or older; (4) has not
been convicted of a felony; and (5) has not been adjudged
mentally incompetent by a court.’® Ark. Const. art. 3,
§ 1(2)(1)-(3); 1d. amend. 51, § 11(a)(4), (5); see also Martin
v. Haas, 2018 Ark. 283, *2-3, 556 S.W.3d 509 (Ark. 2018).

ii. It is Unlikely the Use of a Wet Signature
Aids in Determining a Voter’s Substantive
Qualifications

Defendants do not present argument or evidence
as to how a wet signature—as compared to a digital

15. A person must also be lawfully registered in order to
vote. Ark. Const. art. 3, § 1(4). And the SBEC argues that, under
the Arkansas Constitution, Arkansans can vote only if they are
“registered in amanner provided for by [ ] Amendment [51].” (Doc.
53, p. 10 (citations omitted)). Courts routinely reject arguments
that because something is made a requirement to vote or register,
that it becomes material by the very nature of being required.
See, e.g., Callanen 11, 89 F.4th at 487 (“We reject that States may
circumvent the Materiality Provision by defining all manners of
requirements, no matter how trivial, as being a qualification to vote
and therefore ‘material.””); ¢f. United States v. Mississippt, 380
U.S. 128, 137-38, 85 S.Ct. 808, 13 L.Ed.2d 717 (1965) (concluding
that the phrase “otherwise qualified by law” in § 10101(a)(1) means
“qualifications required of all voters by valid state and federal
laws”; including invalid laws would “dilute [Congress’s] guarantee
of the right to vote . . . by saying at the same time that a State was
free to disqualify its [Black] citizens by laws which violated the
United State Constitution.”).
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signature—aids in determining whether a personis a U.S.
citizen, is an Arkansas resident, is eighteen years or older,
has a prior felony, or has been adjudged incompetent. To
the extent Defendants argue that the wet signature helps
confirm the identity of the applicant, thereby verifying
the other qualifications, they present no argument or
evidence as to why a wet signature better verifies a would-
be registrant’s identity than a digital signature or—more
to the point—why the use of a wet signature (as opposed
to digital) is of such significance that it would affect the
county officials’ decision in whether someone is qualified.

In fact, the record evidence shows that the “wetness” of
a signature does not affect county officials’ determinations
of qualifications at all, consistent with the Arkansas
Constitution’s prohibition of any notary or authentication
requirement for applications. Historically, “Arkansas
election officials have not considered the type of instrument
used in signing or marking a voter registration application
as a factor in determining whether the applicant is or is not
qualified to vote in Arkansas.” (Doc. 46-6, 1 15). Rather,
county clerks “are advised to accept voter registrations
with any type of signature or mark,” including even
illegible signatures or marks like an “x.” See id. at 1 16.
This is because, at the registration stage, the signature or
mark serves as an attestation under penalty of perjury to
the accuracy of the information provided, id., rather than
being used, for example, to verify a person’s identity. Once
registrations are received, all registration information
“is entered into the same voter database,” regardless
of whether it was submitted with a digital signature
through an agency like the DMV or with a handwritten
signature by an individual or third-party organization. /d.
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at 118. Further, clerks are not “told or trained to remove
any voter from the rolls or reject any voter-registration
applicant because of the quality of signature or mark on
a voter registration application or because of the type of
instrument the person used to make a signature or mark.”
Id. at 1 20.

Based on the evidence and argument presented, the
Court does not see how a county clerk would use the
wetness of a signature to determine whether an applicant
is qualified to vote under Arkansas law.'

iii. State Interests are Not a Relevant
Consideration in Analyzing a Violation
Under the Materiality Provision

The SBEC and Defendant Lewallen, to some extent,
assert that the SBEC enacted the Rule to ensure a
uniform process and “further[ ] Arkansas’s interest in
preventing fraud, verifying voter identity and eligibility,
and promoting the integrity of the voter registration
process.” Doc. 53, p. 11; see also Doc. 51, p. 2. However, the
State’s interest in the promulgation of the Wet Signature
Rule is not a relevant consideration in evaluating whether
requiring a wet signature violates the Materiality
Provision.

16. The Courtwould also briefly note that the superimposition
of the Wet Signature Rule onto Amendment 51 requires a distorted
interpretation of the Arkansas Constitution, making it even
less reasonable that such a requirement serves any purpose in
determining voter qualifications.
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“To the extent that [evidence of the SBEC’s intent]
bears on the wisdom of the [Wet Signature Rule], it is
entirely irrelevant to the Court’s analysis of Plaintiffs’
Section 101 claims on the merits.” LUPE, 705 F. Supp.
3d at 744. That is because “[ulnlike many other causes
of action in the voting-rights context, the Materiality
Provision is not a burden-interest balancing statute.” Id.
Violations of the Materiality Provision “are prohibited no
matter their policy aim.” Id. Though the Court recognizes
that Arkansas “undoubtedly has an interest in deterring
and preventing voter fraud, that interest must yield to a
qualified voter’s right” under the Materiality Provision.
Id. at 745 (citing Schwier v. Cox, 412 F. Supp. 2d 1266,
1276 (N.D. Ga. 2005), aff'd, 439 F.3d 1285 (11th Cir. 2006)
[hereinafter Schwier II]). “[T]he provision is clear that
an ‘error or omission is not material’ unless it serves to
‘determine whether such individual is qualified under
State law to vote in such election.”” Migliori, 36 F.4th at
163 (cleaned up) (quoting 52 U.S.C. § 10101(a)(2)(B)).

To be sure, the SBEC’s argument is not completely
without merit. Indeed, they ask the Court to follow the
Fifth Circuit’s decision in Callanen II. Admittedly,
Callanen II is the most on-point case as it analyzed
whether a wet signature requirement in Texas violated
the Materiality Provision. The court there held that it did
not. In so holding, the court grafted consideration of state
interests into its analysis of the Materiality Provision. For
the reasons below, this Court rejects the Fifth Circuit’s
reasoning and, instead, agrees with LUPE and Judge
Higginson’s dissent in Callanen I1 that such considerations
are not appropriate under the Materiality Provision.
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Despite recognizing that the Materiality Provision “is
not a constitutional claim necessitating the application of a
balancing test,” the court in Callanen II used Fourteenth
Amendment caselaw to justify consideration of the state’s
interest in integrity when evaluating the materiality of
the rule. 89 F.4th at 480-81. Specifically, the court looked
to Crawford v. Marion County Election Board, 553 U.S.
181, 189-90, 128 S.Ct. 1610, 170 L.Ed.2d 574 (2008) among
other cases, to emphasize the “significance of a State’s
authority to set its electoral rules and the considerable
deference to be given to election procedures so long as
they do not constitute invidious discrimination.” Callanen
11, 89 F.4th at 481. The court then looked to various cases
applying § 2 of the Voting Rights Act that incorporated
the factors from Thornburg v. Gingles and determined
that “whether the policy underlying” the wet signature
requirement was “tenuous”—i.e., lacking a “strong
connection between the policy and the requirement”—was
“directly applicable in analyzing a State’s justifications
for the materiality of a practice.” Callanen II, 89 F.4th
at 483 (internal quotation marks omitted) (citing Veasey
v. Abbott, 830 F.3d 216, 246 (5th Cir. 2016) (en banc)); see
also Thornburg v. Gingles, 478 U.S. 30, 37, 106 S.Ct. 2752,
92 L.Ed.2d 25 (1986).

After a rather strained discussion, the Fifth Circuit
landed on a rather strained test:

(1) how substantial is the State’s interest in
the requisite to voting in which some error or
omission exists; (2) does that interest relate to
determining whether such individual is qualified
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under State law to vote in such election; and (3)
under the totality of the circumstances, what
is the strength of the connection between the
State’s interest and the measure, i.e., how well
does the measure advance the interest?

Callanen 11,89 F.4th at 485 (cleaned up).'” Later the court
restated,

Our resolution comes down to whether requiring
an original signature meaningfully, even if quite
imperfectly, corresponds to the substantial
State interest in assuring that those applying to
vote are who they say they are. Is there a strong
enough connection [between the rule or law and
its justification] to overcome the possible denial
of registration to some applicants?

Id. at 489.

It is unclear why the creation of such a test was
necessary or appropriate where the statutory text of the
Materiality Provision itself makes quite clear the relevant

17. The Fifth Circuit adopted the totality of the circumstances
from § 2 of the Voting Rights Act and the Supreme Court’s holding
in Houston Lawyers’ Association v. Attorney General of Texas,
501 U.S. 419, 426, 111 S.Ct. 2376, 115 L.Ed.2d 379 (1991), that a
“State’s interest in a voting measure ‘is a legitimate factor to be
considered by courts among the totality of the circumstances in
determining whether a § 2 violation has occurred.” Callanen I1,
89 F.4th at 484 (cleaned up) (citing Houston Lawyers’, 501 U.S.
at 426, 111 S.Ct. 2376; 52 U.S.C. § 10301(b)).
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question: Is the error or omission material in determining
whether an applicant is qualified to vote under state
law? The Court does not find Callanen II’s “importation
of Crawford and Gingles into the materiality context”
persuasive and does not adopt it here.’® See id. at 492
(Higginson, J., dissenting).

As Judge Higginson aptly explained in his dissent, the
Fifth Circuit had “previously recognized that Crawford
‘only considered a First and Fourteenth Amendment
challenge, which involves a different analytical framework
than what we use for [statutory] claims.” Id. at 492

18. Simply because Crawford and Gingles were also vote-
denial cases does not mean the tests used by the courts for
constitutional challenges and challenges under a separate statute
are proper. To borrow Judge Rodriguez’s metaphor in LUPE:
Though the Fourteenth Amendment, § 2 of the Voting Rights Act,
and the Materiality Provision

may have been enacted to address a common problem,
one should not limit the other where they “play
different roles in achieving these broad, common
goals.” Indeed, as a matter of common sense, it is
simply incorrect to assume that tools directed at the
same goal must operate by the same means. Umbrellas,
goloshes, and raincoats, for example, all work toward
the same purpose—protection from the elements—but
function in completely different ways. To suggest that,
because an umbrella works by “opening,” we should
likewise “open” our boots and coats in the face of a
storm would be nonsensical and even—with respect
to the raincoats—counterproductive.

LUPE, 705 F. Supp. 3d at 763 (quoting Erlenbaugh v. United
States, 409 U.S. 239, 244-45, 93 S.Ct. 477, 34 L.Ed.2d 446 (1972)).
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(Higginson, J., dissenting) (alterations in original) (quoting
Veasey, 830 F.3d at 249). Judge Higginson continued, “the
Materiality Provision expressly limits states’ purported
‘considerable discretion,”” thus, “the ‘considerable
deference to be given to state election procedures’ has no
place in a materiality analysis.” Id. (cleaned up) (quoting
majority opinion). Further, Judge Higginson explained,

The Gingles factors are used to help determine
whether there is a sufficient causal link
between the disparate burden imposed and
social and historical conditions produced
by discrimination. Unlike a section 2 claim,
though—as the majority recognizes—a
Materiality Provision claim need not allege any
evidence of discrimination. More importantly,
nothing in the Materiality Provision’s text or
existing case law requires plaintiffs to show a
“disparate burden” on the right to vote; instead,
plaintiffs need only demonstrate that the state’s
procedural requirement “is not material in
determining whether” they are “qualified”
to vote. Accordingly, reliance on the Gingles
factors is inapposite in the materiality context.

Id. at 492 (Higginson, J., dissenting) (citations and
quotation marks omitted).

Moreover, Callanen II's test is not consistent with
the history and purpose of the Materiality Provision. If
courts allow voting restrictions because they are non-
tenuously related to a legitimate state interest, this will
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negate the plain language of the Materiality Provision
and belie the very purpose of the statute. For example,
the state surely has a strong interest in ensuring that
voters are eighteen years or older, and this interest is
related to determining whether someone is qualified to
vote—indeed, it is a requirement to vote. A rule that
requires voters to identify their age in years, months, and
days would surely be non-tenuously related to that state
interest. Under the Fifth Circuit’s test, such a rule would
likely pass muster. However, that is precisely the type of
immaterial requirement that the Materiality Provision
aimed to eliminate. Levitt, Resolving Election Error: The
Dynamic Assessment of Materiality, 54 Wm. & Mary L.
Rev. at 148.

Justice Alito’s dissent in Rutter v. Migliori further
calls the Fifth Circuit’s reasoning on materiality into
question. U.S. ,142 S. Ct. 1824, 213 L.Ed.2d 1034
(2022) (denying to stay Migliori, 36 F.4th 153 pending
certiorari). In reaching its conclusion in Callanen II,
the Fifth Circuit distinguished Schwier II and Migliori,
stating, “[t]he immateriality of the omissions in those
[cases] was fairly obvious,” unlike in the case of the wet
signature requirement. Callanen I1, 89 F.4th at 480. In
Ritter, however, Justice Alito—joined by Justice Thomas
and Justice Gorsuch—offered a thorough explanation
as to why he believed the Third Circuit in Miglior: was
“very likely wrong.” Ritter, 142 S. Ct. at 1824 (Alito, J.,
dissenting). Justice Alito drew a distinction between
regulations on the requisite acts of voting as compared
to regulations on how ballots are cast, stating:
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Suppose a voter did not personally sign his
or her ballot but instead instructed another
person to complete the ballot and sign it
using the standard notation employed when a
letter is signed for someone else: “p. p. John
or Jane Doe.” Or suppose that a voter, for
some reason, typed his or her name instead of
signing it. Those violations would be material in
determining whether a ballot should be counted,
but they would not be “material in determining
whether such individual 1s qualified under
State law to vote in such election.”

Id. at 1826 (Alito, J., dissenting) (emphasis added). This
statement not only reflects Justice Alito’s disagreement
with the Fifth Circuit’s statement that Migliori involved
a “fairly obvious” immaterial omission, it signals that
at least three Justices would find that a defect in one’s
signature on a ballot, such as typing one’s name, “would
not be material in determining whether such individual
is qualified under State law to vote in such election.” Id.
(internal quotation marks omitted). If typing one’s name
instead of signing it is not material to determining one’s
qualifications, it reasonably follows that the inclusion of a
digital signature, rather than a wet signature, would not
be material either.

Lastly, Callanen II's deference to legislative action
further distinguishes the case at bar because, unlike in
Callanen II where the court was evaluating whether a
statute passed via the legislative process was a violation



90a

Appendix B

of the Materiality Provision, here the Court is evaluating
a rule promulgated by the seven-member SBEC.

The Fifth Circuit concluded: “Texas’s justification
that an original signature advances voter integrity is
legitimate, is far more than tenuous, and, under the
totality of the circumstances, makes such a signature
a material requirement.” Callanen II, 89 F.4th at 489.
This Court believes the Fifth Circuit’s consideration of
state interests—based on a test cobbled together from
constitutional and § 2 Voting Rights Act case law—strays
too far from the plain, unambiguous language of the
Materiality Provision. Accordingly, the Court declines to
consider the state’s interest in analyzing the Materiality
Provision.' The Rule is likely immaterial to determining
whether an individual is qualified to voter under Arkansas
law and therefore violates the Materiality Provision; the
SBEC cannot make an immaterial rule material simply
by claiming it satisfies some state interest, however noble
the interest.

iv. Even if the Court Took State Interests into
Account, the Rule Likely Does Not Advance
the Purported Interests

Assume, however, the Court accepted the Fifth
Circuit’s “importation of Crawford and Gingles into
the materiality context, deference to [Arkansas’s]

19. The Court is similarly skeptical of the district court’s
reasoning in Vote.org v. Byrd, 700 F. Supp. 3d 1047 (N.D. Fla. 2023),
which relies almost entirely on the solemnity of a handwritten
signature without much analysis, and certainly no analysis more
in depth than what the Fifth Circuit provides in Callanen I1.



91a

Appendix B

election procedures” still “cannot save the wet-signature
requirement.” See Callanen 11,89 F.4th at 492 (Higginson,
J., dissenting). The SBEC focuses on two primary
interests to support the Rule: uniformity and integrity.
But, according to the evidence presented by Plaintiffs,
the Wet Signature Rule does not advance either of these
interests.

The SBEC argues that it implemented the Rule
to promote uniformity due to discrepancies in clerks’
treatment of digital signatures in different counties.
However, as noted, the Arkansas Constitution permits
digital signatures from Registrations Agencies. The
SBEC does not explain how implementing a rule that
permits digital signatures in certain contexts and
prohibits them in others promotes uniformity, particularly
when uniformity could have been better achieved by
permitting digital signatures in all contexts.

The SBEC states that “a uniform process furthers
Arkansas’s interest in preventing fraud, verifying voter
identity and eligibility, and promoting the integrity of the
voter registration process.” (Doc. 53, p. 11). However, the
SBEC does not provide an explanation as to how the Rule
accomplishes these goals, other than making conclusory
statements or relying on the idea that a wet signature is
more “solemn” than a digital signature. Id. at pp. 11-12
(citing Callanen 11, 89 F.4th at 489; Vote.org v. Byrd, 700
F. Supp. 3d 1047, 1056 (N.D. Fla. 2023)).

What the Court struggles to understand is how a
handwritten “x” (i.e., a mark) would better protect against
fraud than a signature made with a stylus on a tablet. As
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previously discussed, county clerks “are advised to accept
voter registration applications with any type of signature
or mark,” regardless of legibility or whether the applicant
in fact makes a mark rather than a signature. (Doc. 46-6,
1 16).

Even in the context of comparing registration
signatures with absentee ballot signatures—which was
the first, and originally only, concern expressed by the
Secretary’s office—there is evidence that it still does not
make a difference to the clerks’ ability to maintain election
integrity. To start, “it is made clear to officials reviewing
voter registrations for signature matches that they are
not signature analysts, and they are taught to err on the
side of the voter.” Id. at 1 19. Frequently, the comparable
signature on the voter registration application will be a
digital signature because many applications come from
Registration Agencies like the DMV, meaning that clerks
are already regularly comparing digital registration
signatures to absentee ballot signatures. Id. Even
where the application is submitted with a handwritten
signature, clerks generally make the comparisons by
“viewing PDF scans of the signatures,” making it “very
difficult to tell the difference between a signature made
by pen,” “a signature made by a stylus,” “or a digital
image of a handwritten signature that is then printed and
submitted.” Id. In other words, when a clerk is comparing
registration signatures to absentee ballot signatures—the
only moment identified in which registration signatures
may affect election integrity—it is unlikely that a clerk
would be able to distinguish between a wet signature,
a signature submitted via GLA’s tool, or a signature
submitted through Vote.org’s tool.
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The SBEC does not explain why the use of digital
signatures by third-party organizations threatens election
integrity more than use by Registration Agencies. To be
sure, the Court can see some common-sense reasoning
that, at a location like the DMV, there is likely other
confirmation of identity (perhaps the person is obtaining
a license at the same time). But this practical distinction
only extends to verifying identity. Further, the SBEC
focuses more intently on the concept of “solemnity,”
relying on the holdings in Callanen II and Byrd. Even if
this Court were to grant that “solemnity” is a legitimate
interest that should be taken into account under the
Materiality Provision—which this Court does not grant
for the reasons stated in the preceding subsection—it
would still fail to be persuasive in this case.

Importantly, in Callanen 11, which Byrd heavily relied
on, the Fifth Circuit’s reliance on solemnity “hinge[d] on
‘the effect on an applicant of seeing [certain] explanations
and warnings above the signature block.” Callanen 11,89
F.4th at 494 (Higginson, J., dissenting) (quoting majority
opinion). Indeed, as Judge Higginson pointed out, the
Fifth Circuit described Texas’s argument on “solemnity”
as “signing the form with the warnings in front of the
applicant, threatening penalties for perjury and stating
the needed qualifications,” which had “some prospect of
getting the attention of many applicants and dissuading
false statements” in a way that “an electronic signature,
without these warnings, d[id] not.” Id. at 489. Not only
does such reasoning show that “the wet signature itself”
is not material in determining qualifications, see id. at 494
(Higginson, J., dissenting), it is distinct from the case at
bar where a person digitally signing on GLA’s tool will
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see all the same warnings and perjury language that a
person signing on a paper form would see. See Doc. 46-2,
1 14; Doc. 64, p. 82.20

“No evidence in the record supports—or even
peripherally suggests—that the wet signature itself
is material in determining whether a[n] [Arkansan] is
qualified to vote.” Callanen 11,89 F.4th at 494 (Higginson,
J., dissenting). Arkansas “officials’ admissions that they do
not use the wet signature in any capacity to determine a
voter’s qualifications ‘slams the door shut on any argument
that [a wet signature] is material.”” Id. at 493 (Higginson,
J., dissenting) (alterations in original) (quoting Migliort,
36 F.4th at 164). Thus, even if the Court were to take the
state’s interest in uniformity and integrity into account—
which this Court explicitly rejects—the wetness of a
signature would still be factually immaterial. See id. at
492-93 (Higginson, J., dissenting).

20. The Court has further doubts as to the soundness of the
solemnity reasoning. Digital signatures are widely recognized for
all types of transactions and commitments. See Uniform Electronic
Transaction Act (“UETA”), Ark. Code Ann. § 25-32-107(a) (“A
record or signature may not be denied legal effect or enforceability
solely because it is in electronic form.”); Ark. Code Ann. § 25-
32-107(d) (“If a law requires a signature, an electronic signature
satisfies the law.”). This is not to say the UETA applies to voter
registration, but it demonstrates the State’s acknowledgement
of the legitimacy of digital signatures. See also Doc. 46-7, p. 23
(Attorney General Griffin noting the “widespread acceptance of
electronic signatures”).
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B. Likelihood of Irreparable Harm?!

“Irreparable harm occurs when a party has no
adequate remedy at law, typically because its injuries
cannot be fully compensated through an award of
damages.” Cigna Corp. v. Bricker, 103 F.4th 1336, 1346
(8th Cir. 2024) (citation omitted). Rather than merely
showing a “possibility of irreparable harm,” Plaintiffs
“must show harm that is certain and great and of such
imminence that there is a clear and present need for
equitable relief.” Id. (citations omitted).

Because the Wet Signature Rule likely results in the
denial of the right to vote in violation of the Materiality
Provision, voters in Arkansas—including Individual
Plaintiffs—will suffer irreparable harm if a preliminary
injunction is not granted.? See League of Women Voters

21. The SBEC made an argument that Plaintiffs could not
show irreparable harm because the “emergency rule adopted
by SBEC, which is the subject of this lawsuit, is on the verge of
being superseded by a rule recently passed by SBEC, effective on
September 1,2024.” (Doe. 53, p. 15 (citations omitted)). The Court
disagrees with the SBEC on this point—as counsel for Ms. Harrell
stated at the hearing, the rule doesn’t “replace,” but is “made
permanent.” Additionally, Plaintiffs brought this suit to enjoin
any wet signature requirement, not merely the emergency rule.
Nevertheless, out of an abundance of caution, the Court granted
leave for the Plaintiffs to file a Rule 15(d) Supplement to their
Complaint, which they filed on August 30, 2024, making clear that
their pursuit of injunctive relief includes the now-permanent rule
that was approved by the Legislative Council on August 23, 2024.

22. The Court previously addressed the SBEC’s argument
on the opportunity to cure in its discussion on the denial of the
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of N. Carolina v. North Carolina, 769 F.3d 224, 247 (4th
Cir. 2014) (citations omitted) (“Courts routinely deem
restrictions on fundamental voting rights irreparable
injury.”); LUPE, 705 F. Supp. 3d at 765 (citations omitted)
(same); see Obama for Am. v. Husted, 697 F.3d 423, 436
(6th Cir. 2012) (“A restriction on the fundamental right to
vote [ ] constitutes irreparable injury.”).

As to the organizations, “[c]ourts routinely recognize
that organizations suffer irreparable harm when a
defendant’s conduct causes them to lose opportunities
to conduct election-related activities, such as voter
registration and education.” League of Women Voters
of Mo. v. Ashcroft, 336 F. Supp. 3d 998, 1005 (W.D. Mo.
2018) (collecting cases). The election is less than two
months away, and once it occurs “there can be no do-
over and no redress.” League of Women Voters of N.C.,
769 F.3d at 247; see also In re Georgia Senate Bill 202,
2023 WL 5334582, at *11 (N.D. Ga. Aug. 18, 2023). (“Such
mobilization opportunities cannot be remedied once lost.”
(citations and quotations marks omitted)). In addition,
the organizations, and GLA in particular, have and will
continue to incur compliance costs and suffer interference
with their organizational activities.?® Thus, absent a

right to vote. Though the Court does not repeat its reasoning as
to why it is unpersuaded that resubmission in compliance with the
Rule would cure the Materiality Provision violation, that reasoning
applies here as well.

23. Whether Vote.org will suffer irreparable harm is not
as clear cut as GLA. In particular, the SBEC argues that harm
to Vote.org is not imminent because it has not yet launched its
online tool. The evidence shows, however, that Vote.org would
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preliminary injunction, ongoing enforcement of the Rule,
which has now been made permanent, will likely cause
GLA and Vote.org irreparable harm.

Therefore, the Court finds the Plaintiffs have
established a likelihood of irreparable harm absent a
preliminary injunction.

C. Balance of Equities and the Public Interest?

When the government opposes the issuance of a
preliminary injunction, the final two factors—the balance

have launched its tool in Arkansas—as it has done in various other
states—Dbut for the Wet Signature Rule and that the inability to
do so has resulted in ongoing costs and resources.

24. Though neither party briefed the Purcell principle, the
Court notes its agreement with Plaintiffs’ statement at the hearing
that Purcell is “not some magic wand that bars Courts from
issuing injunctions some amount of time out from an election.” See
Purcell v. Gonzalez, 549 U.S. 1,127 S.Ct. 5, 166 L.Ed.2d 1 (2006);
¢f. Brakebill v. Jaeger, 905 F.3d 553, 560 (8th Cir. 2018) (“there is
no universal rule that forbids a stay after Labor Day”). Indeed,
Purcell is not at issue where, as here, the preliminary injunction
“does not fundamentally alter the nature or rules of the election,
create voter confusion, or create an incentive for voters to remain
away from the polls,” but rather it “restores and maintains the
status quo that existed until” the SBEC’s emergency rule. Craig
v. Simon, 493 F. Supp. 3d 773, 789 (D. Minn.), affd, 980 F.3d 614
(8th Cir. 2020); see also Carson v. Stmon, 978 F.3d 1051, 1062
(8th Cir. 2020) (“the same rationale that works to prevent election
interference by federal courts also works to prevent interference
by other entities as well”). Accordingly, Purcell’s concern with
altering the election rules on the eve of an election is not at play
here.
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of the equities and the public interest—merge. See Nken
v. Holder, 556 U.S. 418, 435, 129 S.Ct. 1749, 173 L.Ed.2d
550 (2009). The balance of equities and public interest here
decidedly favor Plaintiffs, given the likelihood that the
Rule will deny voters in Arkansas their statutory rights
under federal law: to have otherwise legible and complete
voter registration applications accepted by their county
clerks regardless of any immaterial errors or omissions.
See League of Women Voters of Mo., 336 F. Supp. 3d at 1006
(“[Elnsuring qualified voters exercise their right to vote
is always in the public interest.” (citations and quotations
omitted)). In contrast, granting the preliminary injunction
will not cause any harm to Defendants—at most it will
require them to accept registration applications with
digital signature which they undisputedly already do.
Accordingly, Plaintiffs’ Motion for Preliminary Injunction
(Doc. 46) is GRANTED.

VI. MOTIONS TO DISMISS

Lastly, the Court takes up the Motions to Dismiss by
Defendants Harrell and Hollingsworth (Docs. 39 & 41).
The Court finds that Plaintiffs have stated a plausible
claim of relief as to both Harrell and Hollingsworth. Both
Defendants are permanent registrars under Amendment
51, tasked with registering qualified applicants to vote and
enforcing the Wet Signature Rule, making them proper
Defendants to this action. 281 Care Comm. v. Arneson,
638 F.3d 621, 631-32 (8th Cir. 2011); Arkansas United v.
Thurston, 517 F. Supp. 3d 777, 785 (W.D. Ark. 2021) (“If
an injunction against the county [officials] would provide
at least partial redress to the alleged injury, it stands to
reason that they are appropriate defendants for such a
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suit.”); see also Ark. Const. amend. 51, §§ 2, 9(c); Doc. 46-
7, p. 63. Further, Harrell’s contention that the Individual
Plaintiffs do not have standing against her is insufficient
for dismissal, where, as here, the Court has already found
that one party, GLA, has shown that it likely has standing
as to all Defendants. 281 Care Comm., 638 F.3d at 631-32;
Horne, 557 U.S. at 446-47, 129 S.Ct. 2579 (where plaintiffs
seek identical relief, only one needs standing). Therefore,
the Motions to Dismiss (Doc. 39 & 41) are DENIED.

VII. CONCLUSION

For the reasons explained herein, IT IS ORDERED
that Plaintiffs’ Motion for Preliminary Injunction (Doc.
46) be GRANTED, and Defendant Harrell and Defendant
Hollingsworth’s Motions to Dismiss (Docs. 39 & 41) be
DENIED.

IT IS FURTHER ORDERED that Defendants, their
respective agents, officers, employees, and successors, and
all persons acting in concert with each or any of them, be
PRELIMINARILY ENJOINED from enforcing the Wet
Signature Rule and from rejecting or refusing to accept
any voter registration application on the ground that it
was signed with a digital or electronic signature.

IT IS SO ORDERED on this 9th day of September,
2024.

/s/ Timothy L. Brooks
TIMOTHY L. BROOKS
UNITED STATES DISTRICT JUDGE




100a

APPENDIX C — MINUTES FOR BENCH
RULINGS OF THE UNITED STATES DISTRICT
COURT FOR THE WESTERN DISTRICT OF
ARKANSAS, FAYETTEVILLE DIVISION,
FILED AUGUST 30, 2024

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

CASE NO. 5:24-CV-05121

GET LOUD ARKANSAS; VOTE.ORG;
NIKKI PASTOR; and TRINITY “BLAKE” LOPER,

Plaintiffs,
V.

JOHN THURSTON; SHARON BROOKS;
JAMIE CLEMMER; BILENDA HARRIS-RITTER;
WILLIAM LUTHER; JAMES HARMON SMITH,
IIT; AND JOHNATHAN WILLIAMS, IN THEIR
OFFICIAL CAPACITIES AS COMMISSIONERS OF
THE ARKANSAS STATE BOARD OF ELECTION
COMMISSIONERS; BETSY HARRELL, IN HER
OFFICIAL CAPACITY AS BENTON COUNTY
CLERK; BECKY LEWALLEN, IN HER OFFICIAL
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MINUTES FOR BENCH RULINGS

The Court’s minutes shall reflect that on August 29,
2024, the Court heard argument on Plaintiffs’ Motion for
Preliminary Injunction (Doc. 46) and Motions to Dismiss
the Benton and Pulaski County Clerks, respectively (Docs.
39 and 41). The Court stated a summary of its findings and
from the Bench GRANTED the Motion for Preliminary
Injunction and DENIED the Motions to Dismiss.

With regard to the Plaintiffs’ Motion for Preliminary
Injunction, the Court found: (1) the requirement that voter
registration applications be signed with a handwritten
“wet” signature, rather than an electronic or digital
signature, likely violates the Materiality Provision of the
Civil Rights Act of 1964; (2) that enforcement of the wet
signature rule will irreparably harm Plaintiffs; and (3)
that both the balance of equities and public interest favor
granting preliminary relief.

The Court then ORDERED from the Bench that
Defendants, (and their respective agents, officers,
employees, and successors, and all persons acting in
concert with each or any of them) were PRELIMINARILY
ENJOINED from enforcing the wet signature rule AND
from rejecting or refusing to accept any voter registration
application on the ground that it was signed with a digital
or electronic signature.

The Court also granted Plaintiffs—to the extent they
deem necessary for technical reasons—leave to file a
supplemental pleading(s) to envelope within their claims
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the version of the wet signature rule that was formally
approved by the Arkansas Legislative Council on August
23rd. Any such supplemental pleading(s) must be filed by
September 4th and the Defendants may file an amended
response(s) by no later than September 6th.

The Court stated it will file a more fulsome
memorandum opinion to further explain its findings and
rulings by no later than September 10th, at which time
the motions may be terminated.

Mr. Talley then orally moved for a stay of the
Preliminary Injunction as Ordered from the Bench, which
the Court Denied.

J. Brooks.
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

CASE NO. 5:24-CV-05121

GET LOUD ARKANSAS; VOTE.ORG; NIKKI
PASTOR; AND TRINITY “ BLAKE” LOPER,
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V.

JOHN THURSTON; SHARON BROOKS; JAMIE
CLEMMER; BILENDA HARRIS-RITTER;
WILLIAM LUTHER; JAMES HARMON SMITH,
IIT; AND JOHNATHAN WILLIAMS, IN THEIR
OFFICIAL CAPACITIES AS COMMISSIONERS OF
THE ARKANSAS STATE BOARD OF ELECTION
COMMISSIONERS; BETSY HARRELL, IN HER
OFFICIAL CAPACITY AS BENTON COUNTY
CLERK; BECKY LEWALLEN, IN HER OFFICIAL
CAPACITY AS WASHINGTON COUNTY CLERK;
AND TERRI HOLLINGSWORTH, IN HER
OFFICIAL CAPACITY AS PULASKI COUNTY
CLERK,

DEFENDANTS.
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CASE MANAGEMENT AND MOTIONS HEARING

BEFORE THE HONORABLE
TIMOTHY L. BROOKS

AUGUST 29, 2024
FAYETTEVILLE, ARKANSAS
[Page 92] THE COURT: All right. Thank you, sir.

So the next election, including elections for federal
office, are a little over two months away. To vote in
Arkansas, you have to be registered to vote. To register to
vote, you must do so 30 days prior to the election. So from
that deadline, from today, we're a little over a month away.
So the Court does see some urgency in making a ruling so
that both sides, all parties, will have some certainty and
can take whatever actions they may need to take.

[Page 93] In a case where the Court had more time, it
might just take this matter under advisement and take as
much time as it prudently could to get out a letter perfect
memorandum opinion and order. Since we are somewhat
under the gun, I'm going to take a little bit of a bifurcated
approach. I'm going to make some rulings from the bench,
and then we are going to follow that up within hopefully 10
days with a more fulsome memorandum opinion and order.

The purpose of ruling from the bench is to bring some
measure of direction to the parties, and to the extent that
there are predicate things that either the plaintiffs need to
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do or that the defense wants to start getting lined up, they
can start working on those things before our memorandum
opinion hits CM/ECF.

It will also give the plaintiffs an opportunity, because I
don’t see that we are going to be able to get a memorandum
opinion out before September 2nd. It will probably be a
week after that. It will give the plaintiffs an opportunity
to file a supplemental pleading under Rule 15 (d) if they
choose, and then the Court could address the supplemental
pleading in its memorandum opinion and order.

With that in mind, the Court intends to grant the
motion for preliminary injunction of the most hotly
contested issues here. The Court will make these more
specific rulings:

[Page 94] Number one, the Court finds that there is a
private right of action under the materiality provision of
the Civil Rights Act codified at 52 U.S.C. Section 10101(a)
(2)(B) and the Court finds that that is enforceable pursuant
to Section 1983:

In arriving at this finding, the Court further
observes, believes and finds that Congress did, quote,
“Unambiguously confer federal individual rights,”
close quote, in 52 U.S.C. Section 10101 by creating a
presumption of enforcement under Section 1983 that was
not rebutted. Thus, there is a private right of action to
enforce the materiality provision under Section 1983:
This is the Gonzaga analysis, 536 U.S. 273. The pinpoint
page is 282:
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More recently, the Supreme Court in Telvesky, 599
U.S. 166 at page 172, reinforces that. In the circuits, there’s
the Migliori case out of the Third Circuit, 36 F.4th 153.
The Schwier case, S-C-H-W-I-E-R. That’s the Eleventh
Circuit, 340 F.3d 1284, Eleventh Circuit. And then the
Callanen case, actually, 89 F.4th 459. That’s the Fifth
Circuit case from last year that actually acknowledges
this point.

The second finding that the Court makes is that at
least one plaintiff likely has standing. At this preliminary
phase, that’s the only finding that the Court has to make
is that at least one plaintiff likely has [Page 95] standing.
Where multiple plaintiffs seek identical relief, only one
plaintiff need satisfy the standing requirements. The
Court expressed that opinion in its Arkansas United
opinion. That’s 517 F. Supp. 3d at 777 at page 792. More
importantly, though, the Court, in making that finding,
relied on the Supreme Court’s case in Horne, 557 U.S. 433.
The pages are 446 through 447. Here, the Court finds a
little more specifically that it is likely that at least GLA
has standing against all of the defendants.

The second point under the Court’s ruling on standing
here is that -- and more specifically with regard to GLA
-- the Court finds that GLA has shown that it likely
suffered or will suffer an injury in fact that was caused
or will be caused by defendants’ actions of implementing
and enforcing the so-called wet signature rule and the
Court finds that that harm is redressable by this Court.
The Court relies not only on the diversion of resources
theory, but also on the perceptible impairment to GLA’s
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activities. And the Court actually relies on what I was
calling the Alliance case; what Mr. Dodge was calling
the FFDA case. That’s 602 U.S. 367 at page 378 and also
at page 395. And then of course the precedent before that
that was not displaced is the Havens Realty case, 455 U.S.
363. The page number is 379.

The third issue here is that the Court, in finding
[Page 96] that a preliminary injunection should issue,
the Court analyzes the factors to be considered, in the
Eighth Circuit anyway, under Dataphase, 640 F.2d 109
at page 114. The first and typically most important factor
is likelihood of success on the merits. The Court finds
the plaintiffs likely to succeed on the merits. The Court
finds that there is an issue here that goes to the denial
of a right to vote. The Court finds it very likely that the
rejection of registration applications under the so-called
wet signature rule constitutes a denial of the right to vote
under the materiality provision of the Civil Rights Act
codified at Section 10101(a)(2)(B), and I don’t think that
that is even in debate here.

Number two, the Court finds a likelihood of success
on the merits as it relates to the error or omission on the
record or paper provision. The Court finds that in rejecting
applications because they have a digital rather than a wet
signature, that that constitutes a rejection that is based on
an error or omission on a record or paper, and once again,
the Court doesn’t believe that that’s even in dispute here.

As to materiality, the Court finds that the use of a
digital signature and thus the omission of a wet signature
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is not material to determining whether a person is
qualified to vote under Arkansas law. The Court would
observe that [Page 97] first, a wet signature as opposed
to a digital signature is not used to determine whether an
applicant meets the qualifications to vote under Article 3,
Section 1 and Amendment 51, Section 11 of the Arkansas
Constitution. This is supported by the Inman declaration.

Secondly on materiality, even if the wet signature rule
is permissible under Arkansas law, this does not insulate it
from violating the materiality provision, which is a federal
statutory rule that Arkansas is obliged to comply with.

Third, under materiality, the Court finds that the
state’s interests are not a relevant consideration in
analyzing a violation under the materiality provision.
In so finding, the Court notes that it disagrees with the
Fifth Circuit’s importation of the Fourteenth Amendment
and the Voting Rights Act case law on to the materiality
provision in Callanen. That’s, for the benefit of the court
reporter, C-A-L-L-E-N-E-N, 89 F.4th at pages 480
through 489.

Accordingly, the Court finds that it is likely at this
stage that the omission of a wet signature on a voter
registration form is immaterial to determining a voter’s
qualifications under Arkansas law and plaintiffs are thus
likely to succeed on the merits of their claim.

The second Dataphase factor is irreparable harm.
Here, the Court makes these findings:
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[Page 98] First, the Court finds plaintiffs are likely to
suffer irreparable harm from the continued enforcement
of the wet signature rule.

Secondly, and more specifically with regard to the
perspective of GLA and Vote.org -- and I’'m quoting now
from League of Women Voters of Missouri, quote:

“Courts routinely recognize that
organizations suffer irreparable harm when
a defendant’s conduct causes them to lose
opportunities to conduct election-related
activities such as voter registration and
education.”

336 F. Supp. 3d 998 at page 105. That was a case out of
the Western District of Missouri from 2018 and it collects
case law on this proposition of law.

Third, under irreparable harm, and specifically to the
individual plaintiffs, and quoting from a different League
of Women Voters case, quote:

“Courts routinely deem restrictions on
fundamental voting rights an irreparable
injury.”

That’s League of Women Voters of North Carolina.
This is a Fourth Circuit case from 2014, 769 F.3d 224 at

page 247.
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And to kind of close the loop on our discussion earlier
this afternoon, the Court agrees with the plaintiffs when
they state in their briefing, quote:

“The SBEC appears to conflate the
opportunity to [Page 99] register to vote in
the abstract with the tunity to register to vote
in a manner that is stent with the guarantees
of federal law.”

I think that’s kind of the nub of the back and that
discussion earlier. The plaintiffs cited made that argument
at Doc 58, page 25.

The final two Dataphase factors involve consideration
of the balancing of the harms and the public’s interests. I
don’t think that either of these are really in dispute or the
subject of the defendants’ contentions, but in any event, the
Court finds that the harm that the plaintiffs face, or the
injunction denied, isn’t in fact greater than that which the
defendants face were an injunction entered. Additionally,
the public has a, quote, “strong interest in exercising the
fundamental political right to vote,” close quote. That’s
from Purcell, P-U-R-C-E-L-L, 549 U.S. 1 at page 4.

So both the balancing of harms and public interests
factors under Dataphase weigh in favor of the plaintiffs,
and for those reasons, the Court finds that preliminary
injunctive relief is appropriate.

Before I state the injunction language, let me address
the motions to dismiss here.
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So the clerks from Benton County -- that’s Ms. Herell
-- and Pulaski County -- Ms. Hollingsworth -- [Page 100]
seek dismissal for the reasons that we briefly discussed
in our hearing today. Those will both be denied.

As to Ms. Hollingsworth in Benton County, the Court
finds that the plaintiffs have pled sufficient facts against
Ms. Hollingsworth to give rise to a right for relief. She is
obviously the clerk. And not only is she the county clerk,
but in the words of Amendment 51, she is the permanent
registrar under the scheme laid out in Amendment 51
and it’s a role of special significance in the enforcement
of that amendment. Therefore, the Court finds that it is
plausible that she has rejected, or will in the future reject,
an application due to the omission of a wet signature. Ms.
Hollingsworth’s argument that she should be dismissed as
a party because she is not necessary, while I understand
the pragmatic considerations, Rule 19 really is not an
argument to be made in this context. Rule 19 is an
argument about the necessary joinder of a party, not the
idea that a party is surplusage and so therefore, even
though they are proper, they should be dismissed.

Ms. Harrell in Pulaski County, as her attorney said
today, she does not dispute that she, too, is a county clerk
and a permanent registrar under Amendment 51 that’s
tasked with the enforcement of the election laws under
the structure set out under Amendment 51. Again, the
issue is not whether she’s necessary in the sense of the
Court being [Page 101] able to issue an injunction in her
absence. Obviously, the Court could. It’s going to issue an
injunction despite the absence of 72, I think, other court
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clerks. But we have to keep in mind that given the role of
the permanent registrar in the scheme under Amendment
51 and how these signatures are actually utilized, either
originally in determining the qualifications, or later if
those signatures are needed for some reason, perhaps to
compare against absentee voter ballots, those are facts
that at the hearing and trial on the permanent injunction
will require some discovery and proof. And while the Court
is capable of relying on affidavits and other trustworthy
materials in arriving at and making its conclusions about
who will likely prevail in this preliminary injunction
hearing, that will not be the case necessarily when we
get to a trial on the merits if the case can’t be disposed
of on Rule 56.

So the plaintiffs have a right to name parties such
that they can engage in the discovery and present proof
that they would need to be required to present, either
on a Rule 56 or at a trial. And so to that extent, they are
necessary, in a roundabout way of speaking.

This Court previously in the Arkansas United case
held, quote, “ If an injunction against the county officials
would provide at least partial redress to the alleged
injury, it stands to reason that they are appropriate [Page
102] defendants for such a suit.” And there, the Court
was quoting from the Eighth Circuit’s case in 281 Care
Committee v. Arneson, A-R-N-E-S-0O-N, 638 F.3d 621 at
page 631. It’s an Kighth Circuit case from 2011.

So for those reasons with regard to those two
defendants, the motions to dismiss will be denied.
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At bottom, as the Court said earlier, the Court hereby
grants the preliminary injunction and denies the motions
to dismiss.

Regarding the preliminary injunction, the Court finds
that the requirement that a voter registration application
be signed with a handwritten wet signature rather than
an electronic or digital signature likely violates the
materiality provision of the Civil Rights Act of 1964.
Enforcement of the wet signature rule will irreparably
harm plaintiffs, and the balance of equities and public
interests favor granting the preliminary relief.

Now, we have had this discussion about whether
anything will become moot when the emergency rule
becomes a final rule, and so I will leave the lawyers to
do whatever they want to do with that. But the Court
tends to agree with the plaintiffs that the harm, the
controversy first arose when there was this about-face
and a pronouncement coming from the Secretary of State
basically giving an edict to all the county clerks not to
accept wet signatures. That [Page 103] set in motion the
emergency rule-making procedure that we have discussed
today. But from the beginning, the plaintiffs’ injury is
the directive to the county clerks not to accept the wet
signatures in whatever form that took, whether it be just
his personal edict and/ or whether it was later in the form
of a preliminary rule, or whether it was later an emergency
rule that was made final.

And I appreciate Mr. Kieklak’s discussion of
metaphysies, which would normally fly right over my head,
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because I'm not that smart. But I actually understood Mr.
Kieklek’s explanation and it makes practical sense. It’s
not like there’s a clear dividing line between the two. It’s
part of one singular process and it is a rule that becomes
final after the legislative body has had its input. And the
input, at least from what I gather from Mr. Kieklek, is an
up or down. It’s either going to become final or it’s not.

I don’t think that any of that matters to the Court’s
view or opinion as to why the plaintiffs are entitled to relief
given how they pled their claim for relief, but it certainly
is consistent with that.

In any event, the Court will be entering an injunction
in substance and effect as follows:

The Court orders that defendants, as well as their
respective agents, officers, employees, and successors
and [Page 104] all persons acting in concert with each
or any of them, be preliminarily enjoined from enforcing
the wet signature rule and from rejecting or refusing to
accept any voter registration application on the ground
that it was signed with a digital or electronic signature.

That’s the Court’s ruling from the bench. As I
indicated, the Court plans to enter a very fulsome
memorandum opinion and formal order to that effect.

It will likely take us seven to 10 days, probably closer
to 10 to issue that. In the meantime, the so-called final
rule or the emergency rule will become final, I guess is
the better way to put that. If the plaintiffs choose to file a
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supplemental pleading that incorporates this concept that
the emergency rule has now become final and they seek
a declaration and injunctive relief from that as well, then
they may do so provided that they do so prior to -- what
would Thursday of next week be?
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APPENDIX E — ORDER DENYING REHEARING
OF THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT, FILED MAY 22, 2026

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 24-2810

GET LOUD ARKANSAS, et al.,
Appellees,

V.

COLE JESTER, IN HIS OFFICIAL CAPACITY
AS SECRETARY OF STATE, et al.,

Appellants,

BETSY HARRELL, IN HER OFFICIAL CAPACITY
AS BENTON COUNTY CLERK, et al.,

CENTER FOR ELECTION CONFIDENCE, INC,, et al.,
Amict on Behalf of Appellant(s),

UNITED STATES,
Amicus on Behalf of Appellee(s).

Filed May 22, 2026
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Appeal from U.S. District Court
for the Western District of Arkansas - Fayetteville
(5:24-¢v-05121-TLB)

ORDER

The petition for rehearing en banc is denied. The
petition for panel rehearing is also denied.

Judge Loken, Judge Shepherd, Judge Grasz, Judge
Stras, and Judge Kobes would grant the petition for
rehearing en banec. Judge Stras would grant the petition
for panel rehearing.

May 22, 2026

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Susan E. Bindler
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