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BRADLEY LANE CROFT;
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. * . -~ Application for Certificate of Appealability
- from the United States District Court-for the Western District of Texas
L . .-, USDC No. 5:24-CV-1383 . ..
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Before SMITH, HAYNES, and O'LDHAM; Circuit Judges.” ' -

PER CURIAM: - . . : . . ) .
Bradley Lane Croft, federal prisoner # 91543-080, moves for'a

certificate of appealability (COA) to appeal the dismissal of his amended 28
U.S.C. § 2255 motion, and the subsequent denial of his Federal Rule of Civil '

Procedure 59(¢) motion challenging his convictions and sentences for wire
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No. 25-50634

fraud, aggravated identity theft, money laundering, and making or .

_subscribing a false tax return. He likewise seeks a COA to appeal the denial
of motions that purported to challenge his convictions and sentences
pursuant to Federal Rule of Civil Procedure 60(b) while his § 2255 motion
was still.pending. Finally, he appeals the denial of his motions challenging
his final judgment of forfeiture, arguing that he is not required to obtain a
COA to proceed. In the interest of judicial economy, we
CONSOLIDATE these appeals.

Collecnvely consndered and hberally construed Croft’s ﬁlmgs claim”

that the district court erred by (1) denylng his Rule 60(b) motions chaﬂengmg

his convictions and sentences; (2) denymg his motion to strike’ the -
Government’s response to his § 2255 motion due to a conflict of i interest;

3) dxsmlssmg as time barred his claims relatmg to'a purported conflict of

interest; (4) denying on the merits his clalms relatmg to allegedly false trial
testlmony, (5)° denying on the merits hlS amended ‘challenge to his

convictions; and (6) denying his challenges to the forfelture judgment. Croft

does not address, and has therefore abandoned any challenge to, the dismissal

of all other claims that he raised in the district court; See Brinkmann v. Dallas

Cnty. Deputy Sheriff Abner, 813 F.2d 744, 748 (Sth Cir. 1987).

To obtain a COA, a prisoner must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). When the district
court’s denial of rehcf is based on procedural grounds, the pnsoner must
show “that jurists of reason would find it debatable whether the petmon
states a valid claim of the denial of a constitutional right and that jurists of

reason would find it debatable whether the district court was correct in its
procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). When
constitutional claims have been rejected on the merits, the prisoner must
show “that reasonable jurists would find the district court’s assessment of
the constitutional claims debatable or wrong.” Id.

2a

e e
PP

T eemea o




No. 25-50634

Croft has not made the requisite showing required to obtain a COA.
So his motions for a COA are DENIED. All other outstanding motions are g
likewise DENIED. Because Croft fails to make the required showing for a
COA, we do not reach whether the district court erred by failing to hold an
evidentiary hearing before denying habeas relief. See United States v. Davss,
971 F.3d 524, 534-35 (5th Cir. 2020).
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FILED
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UNITED STATES oF AMERICA, s
N .. + ¢ T
Plaintiff— Appellee,

versus

- BRADLEY LaNE CroFr,

Defendant— Appellant.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 5:24-CV-1383
USDC No. 5:18-CR-603-1

ON MOTION FOR RECONSIDERATION
AND REHEARING EN BANC

Before SM1TH, HAYNES, and OLDHAM, Circuit Judges.
PER CURIAM:

The motion for reconsideration is DENIED. Because no member of

the panel or judge in regular active service requested that the court be polled
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No. 25-50634
c/w Nos, 25-50816, 25-50957

+
on rehearing en banc (FED. R. App. P.40 and 5STH CIR. R.40), the
petition for rehearing en banc is DENIED.
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APPENDIX C

Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 1 of 39

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION
BRADLEY LANE CROFT, §
#91543-080, g
Movant § '
’ § SA-24-CV-1383-DAE
v, §- ~ SA-18-CR-603-DAE-1
§
UNITED STATES OF AMERICA, g
Respondent. § .

ORDER"

Beforc the Court arc Movant Br‘ad'léy‘ Lanc Croft’s pro se Mdtion Under 28 U.S.C.'§ 2255
to Vacate, Set Aside, or Correct Sentence (ECF No. 425);' 'ii;e Government’s Response in
opposition thereto and exhibits (ECF Nos. 427, 4'2'8;-429, 450); Croft’s Reply, (ECF No. 431);
Croft’s Amendment/Supplement to § zzss’wﬁbk@'c’? No.'!505); the Government’s Nio‘tion"to
Dismiss Portions of Defendarit’s Améxidment‘or:sogi)iéméhf fo the 2255 and to Dismiss All Other
Pending Filings That Should Have Boeo Filed ‘As Part of the 2255 :EI-Z'CF"‘No..yS;.Z'S); and Croft’s
Réply. (ECF No 526). For ¢ réasons disclsed in this Order, Croft’% § 2255 Motion i DENIED.
The Government’s Motion to Disiniss Pojrtions. of Défendant’s A"m'é‘x;an'loq't or Suopiémeot to the
2255 and to Dismiss All Other Péndirig Filings That Should Have Beer Filed As Part of the 2255
(ECF No 525) is GRANTED. Croft’s Amcndment/Supplemem to § 2255 Motion (ECF No. 503)
is DISMISSED IN PART AS TIME-BARRED AND DENIED lN PART Bt

Addmonally, the followmg Monons pendmg before the Court are dxsposcd of as follows
Croft’s Motion to Strike Indlctment and hnjom Enforcement Under Rule’ 65 for Fraud o the Court

and For Immediate Rclease from Custody (ECF No 481) is DENIED Croft’s Monon to Preservc

and Individually Adjudicate Pending Rdle.'(SO(b) F‘ili_hg's (ECF No. 462); Motion for Leave to
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Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 2 of 39

Supplement Pending § 2255 Motion (ECF No. 483), Motion for Release on Bond Pending
Resolution of Fraud-on-the-Court and Judicial Conflict (ECF No. 492); Renewed Motion for
Release on Bond Pending § 2255 Proceedings (ECF No. 501); and “Motion to Strike
Govemnment’s Non-Compliant and Conflicted Filing (DKT. 525), or in the Alternative, to Compel
a Verified Rule 5(b) Response and Set Evidentiary Hearing (ECF No. 527)” are DISMISSED AS
MOOT.

Croft’s Motion to Compel Findings of Fact in Support of Writ of Prohibition (ECF
No. 497); Motion to Alter or Amend Judgment Pursuant to Rule 59(e) (ECF No. 498); and

chewed Motton to-Strike and Disqualify. Conﬂtcted §2255 Response (ECF No..499) are

STRICKEN in accordance with ECF No. 493..

“Croft operated a business called Universal K-9, that trained dogs, as well as handlers, for
Iaw-enforcement related tasks such as drugrari!d expiosives detection and interdiction. Initially,
many of Croﬁ’s-students clame from small police dcnartments: Croft-later sought to expand his
business by teaching veterans who‘could:pay the course fee using funds through the GI Bill and
paid by the Education Beneﬁts Program of the Department of Vet’erans Affairs (VA)

The VA agrees to pay up to a certam amount of a’student’s tuition and fees directly to
ehglble schools that have obtairied approval through an approval process. To help in the: approval
process the VA relies on state-approvmg agencres that detemune whlch educattonal institutions
are eltgtble In Texas, that agency \;/as the Texas Veterans Cornrmssmn (TVC) The TVC ensures

‘that msututlons and employers comply wrth federal gutdelmes and are-qualified to provide the

type of trammg offered To be ehglble to recewe VA funds, Umversal K-9 had to be certified by

R N TR .‘ Y

the TVC as a non-accredtted non-college-degree school

oot e, '_" ._.”.,-‘-.'
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Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 3 of 39

A federal grand jury returned a fourteen-count Indictment alleging that Croft orehestrated
a “scheme to defraud” by submitting fraudulent documents to obtain TVC approval for Universal
K-9. (ECF No. 3). Over the course of three ycars, Croft submltted multiple applleatrons to the TVC
for approval. After the fourth application was approved Umversal K-9 was certlﬁed by the TVC
and accepted by the VA on June 24, 2016 Croft submttted as part of hrs TVC apphcatton the

listing of four individuals who would be teachmg the courses for veterans at Unwersal K-9, along

with the various certrﬁcatrons and quahﬁcatrons of these four mdwrduals The mdtvrduals were

Wes Keehng, Dustin Bragg, Art Underwood and Jesse Stanley
The Indictment alleged that none of the mdrvtduals who were purported to be mstructors

for the Universal K-9 classes for whlch Croﬁ was seekmg approval granted Croft perrmssmn to

.‘\r.

use their names and were not workmg as mstructors at: Umversal K-9 in the classes descrrbed n

the apphcatton Art Underwood dled two years prlor to the submlssron of the apphcatlon Instead

W

Croft recrutted mdtvrduals to act as 1nstructors who were not certrﬁed dog handlers The
Indxctment further alleged that Croﬁ and others would recrult veterans for enrollment in the

Umversal K-9 courses and submrt enrollment records of those mdlvrduals to the VA for payment

as part of the mdrvrdual s Gl Blll beneﬁts knowrng that the approval of the t:ramtng had been
fraudulently obtamed L '

" Following mdrctment Croﬁ retamed attorney Thomas J. McHugh to represent him."'
Thereaﬁer a grand Jury returned a Supersedmg lndrctment chargmg Croft wrth the followmg

Counts 1 through 8 Wtre Fraud in vrolatlon of 18 U S C § 1343

Counts 9 through 12: Aggravated ldentxty Theft m vrolatton of 18 USC
§1028AG1; - ¢ _ S ,

- Counts 13 and 14: Money Laundermg, in- vrolatlon of 18:U.8.C § 1956(A)(l)(A)
and ®B) and 2 and .

ot

! Mr. McHugh later brought in attorney will Brooks as co-counsel. . -

3
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Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 4 of 39

Counts 1§ and 16: Making a False Tax Return, in‘violx\tion of 26 U.S.C. § 7206(1).
(ECF No. 39). The Superseding Indictment also included the Government's Notice of Demand for
Forteiture. Croft proceeded to trial on the Superseding Indictment, however, after the jury was
sclected, Croft requested a beneh trial. The Court reforred the matter to U.S. Magistratc Judge
Heary J. Bemporad to advise Croft of his right to be tricd by a jury and to ensure the voluntariness
of Croft's jury trial waiver, (ECF No. 109). Following a colloquy before Judge Bemporad, Croft
waived his right to a jury trial via written waiver, and the bench trial commenced on
October 8, 2019. (ECF Nos. 112 & 182). |

The trial lasted six days, with both the prosccutién and defense calling numerous witnesses
to testify. (ECF Nos. 183-188). Notably, the Government éaliéd Wes Keciing, Dustin Bragg, and
Jesse Stanley, three of the four individuals listcd’ on C‘rot-‘t’s‘ TVC application. At trial, evidence
was introduced that the four individuals liste& on ﬂie“épplicgfion had neither given Croft their
permission to be listed as Universal K-9 inisuuctvcl);s‘»for;hbe purpqos.es of the TVC application nor
actually served as instructors for thé liste;i‘c‘:ov.lvrs‘vé;; B h o

On November 6, 2019, the Court entered f.hc verdict, finding Croﬂ guilty of all counts, and
granted forfeiture. (ECF No. 189).‘11_1 am.loun.cing‘ the‘\}erdic;; lthe- Court commended defense
counsel’s performance: |

I thought you did an excellent job for your client. You were vigorous in your
defense, you were assertive in your defense, your legal arguments and your -
professionalism were outstanding liere. No one could have done a better job for
your client than you did. There’s no question in my mind and I have tried I don’t
know how many trials before how many lawyers and some of the most illustrious
lawyers that hiave ever practiced in this couritry liave been in my court and it could
not have been better tried for the defendant than you did. '

(/d. at 9-10). Thereafter, a U.S. probation officer prepared an initial Pre-Sentence Report (PSR),

to which Mr. McHugh filed written objections. (ECF Nos. 171-173). On September 29, 2020,

"4
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Croft filed a pro se Motion for Judgment of Acquittal and/or New Trial. (ECF No. 196). This was
the first of several posttrial motions Crofl filed based on information his daughter, Cameron Croft,
obtained through a Freedom of Information Act (FOIA) request. The Court denied the Motion
without prejudice because at the time of filing Croft was represented by counsel. (ECF Nos. 196
& 205).

Also on September 29, 2020, Croft filed amotion to remove Mr. McHugh as counsel. (ECF
No. 197). Following a hearing, U.S. Magistrate Judge Richard B. Farrer granted the motion and
appointed attorney Scott William McCrum to represent Croft. (ECF Nos. 204 & 245). .

The U.S. probation officer issued a revised PSR on April 15, 2021. (ECF No. 217). In
determining the Guidelines sentence, the revised PSR grouped Counts i through 8 and 13 through
16 pursuant to § 3D1.2(a) because they involved the same VlCtlm and the same act or transaction.
(Id. at § 30). As to Count Group 1 (Wire Fraud), the PSR calculated a base offense level of 7,
pursuant to § 2B1:1(a)(1). (/d. at §.31). ’I'he PSR added the followmg upward adjustments: .

+16 pursuant to § 2B1. 1(b)(1)(I) because the relevant conduct involved a total loss of
$1,506,758.31. (/d. at { 32); o

+2 pursuant to § 2B 11(b)(2)(A)becausethe .Vo'ff'enlse-.lnvol\_/ed ten or. more vic'tlme. (d. at
033, e L o

+2 pursuant to § 2B1. l(b)(9)(A) because Croft mrsrepresented that he.was acting on behalf v
of a charitable, educational, rel:glous, -or polltlcal orgamzanon ora govemment agency. (d. it
134, R

+2 pursuant to § ZB'l.l(h)(IQ)(C)-because Croft’s COnduct in'volved sophisticated means.

(Jd. a1 35);

10a



+2 pursuant to § 3A1.1(b)(1) because Croft knew or should have known that the victim of
the offense was a vulnerable victim. (/d. at § 36); and,

+4 pursuant to § 3B1.1(a) because Croft was an organizer or leader of a criminal activity
that involved five or more participants or was otherwise extensive. (/d. at § 37). The PSR arrived
at an adjusted offense level of 35. (Jd. at § 39).

The PSR awarded no points for acceptance of responsibility pursuant to § 3E1.1, arriving
at a total offense level of 35. (/d. at § 41 & 42). As to Counts.9 through .12 (Aggravated Identity
Theft), the Guidelines sentence.was the 'mininaum mandatorytwo-year term of imprisonment
pursuant to § 2B1. 6(a) e .

As to Counts.1 through 8 Croﬁ faced a statutory maxrmum term of imprisonment of 20
years per count. As to Counts 9 through 12 he faced a rnmtmum term of 1mpnsonment of two
years and a max1mum term of two years per count, to be 1mposed consecutnvely to any other
counts. As to-Counts 13 and 14 Croﬁ faced a maxxmum term of 1mpnsonment of twenty years per
count. As to Counts 15 and l6 Croﬁ faced a maxlmum term of 1mpnsonment of three years per
count. (/d. at § 71) ce ";': S L , f ' '.‘l-:. : .' ,

As to Counts I through 8 and 13 through 16 based on a total offense level of 35 and a
cnmmal history category of I the Gurdehnes 1mpnsonment range was 168 to 210 months ({d. at |
473). As to Counts 9 through 12 the Gurdehnes sentence was the term of 1mpnsonment requu'ed
by statute—two years a:s 10 each count to run’ consecutrvely to Counts l through 8 and 13 through '
16. (Id ) Pursuant to 18 U S C § 3663A the PSR calcu]ated restrtutron in the total amount of

: $1 506 758 31 tobe pald to theVA (Id at1l 88) | 7-5.' T
Croft waived Mr. McHugh’s prevxously ﬁled ob_]ectlons to the PSR, and Mr McCrum filed

‘ .new wntten objecuons challengmg the 6 2Bl l(b)(2)(A) adjustment (ten or more v1ct1ms) the

1la
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§ 2B1.1(b)(9)(A) adjustment (charitable organization); the § 3A1.1(b)(1) adjustment (vulnerable

victim); and the § 3B1.1(a) adjustment (leading role). (ECF No. 217-3). Mr. McCrum also filed a

Sentencing Memorandum seeking a sentence of no more than sixty months based on the 18 U.S.C.

§ 3553(a) sentencing factors. (ECF No. 218).

Prior to sentencing, Croft filed a second Motion for New Trial, this time through counsel.

(ECF No. 220). In the Motion, Croft asserted that newly discovered evidence showed that he fully

s for Universal

intended to use the four individuals listed on the TVC application to teach course

K-9, and each of those individuals were sumlarly mterested and knew that Croft would be using

their credentials to supplement the applrcations

The Motion further alleged that Keelmg provrded false testrmony at trial by: 1) testifying

that he had no plan to become mvolved in teachmg K-9 handlmg or trarmng to veterans at

Universal K-9 through the TVC program, and hlS only mvolvement wrth Umversal K-9 was to

teach K 9 mterdiction to law enforcement ofﬁcers, 2) felgnmg d1smterest in Croﬁ’s pursuit of

r", [N

TVC GI Bill approval -despite travelmg to Austin for the specrﬁc purpose -of securmg a state

senator’s assistance for Umversal K-9 S TVC application, and 3) statmg that he ‘was not aware that

l ot

Croft had used his name and: credentials in the apphcatton process
A

Croft offered four exhlbits purportmg to show Keelmg s involvemen

One of the exhibits was a Memorandum of I

t in Umversal K-9.

nterwew (MOI) that Asmstant Umted States Attorney

Gregory J. Surovic drafted after he and Specnal Agent J effrey Breen of the Department of Veterans

Affaxrs Ofﬂce of lnspector General mtervrewed Keelmg on March 28 2019, in connection with

its mvestrgation (ECF No 220 at 20 21) Croft argued that the MOI was not utilized at trial to

challenge Keeling’s false testrmony The MOI states in relevant part as follows:
In 2016 Keeling attended the Umversal K-9 Tramer Course Alsoin 2016, Keehng
went to Austin, TX with Croft and met with a state senator in an effort to help

T
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Case 5:18-cr-00603-DAE  Document 535 Filed 10/29/25 Page 8 of 39

Universal K-9 receive approval to train veterans from the [TVC). Keeling stated
that he did not speak during the mecting but noted that Croft told the senator how
often Keeling had to travel to teach classes at Universal K-9, which Keeling stated
was not true. Finally, in September 2016, Keeling taught a Universal K-9 Handler
Course in Midlothian, TX for law enforcement officers. Ten to twelve students
attended and, per Keeling, one to two of the students were vetcrans. The Handler
Course in Midlothian was the only non-interdiction Course that Keeling ever taught
for Universal K-9. '

(1d. at 21). The MOI further states that after a falling out between Keeling and Croﬁ Keeling
‘“wanted to ensure that his name was not on any VA paperwork that Croft had submltted ? (]d)
According to Croft, the MOI showed that contrary to Keelmg 'S tnal testrmony, Keelmg admitted
to teaching a handler’s course for Umversal K-9 that Keelmg had taught students who were
veterans, and that Keelmg adrmtted to travehng to Austm wrth Croﬁ for the purpose of seekmg

assistance from a state senator for Umversal K 9 s TVC applrcatrons Croﬁ further argued that the
f. l‘ ‘..”"‘ o o’
MOI showed that Keelmg was aware that his name was lrsted in the VA “paperwork ” In denyrng
A

the Monon for New Trral the Court detcrmtned that the exh1b1ts Croﬁ submrtted to show the

e '..",‘ “. .",. 4'.. I,‘ .( _,‘-,., R .|‘

falsrty of Keehng s testlmony were 1mmatenal and dld not constttute newly drscovered evrdence

(ECF No. 222).

.! ‘:. e, l

v1gorously objected to the PSR’s upward adjustments The Court sustamed counsel s objectron to
i ' vt K '

LR t'

the four-level upward adjustment pursuant fo § 3B1 l(a) (leadmg role) and overruled the remammg

: oAt

obJectlons (ECF No: 246) The Court sentenced Croﬂ to 1 18 total months of 1mpnsonment, three -

N i ......

" years of supervxsed release and a $1 600 00 spec1a1 monetary assessment (ECF No.. 228) The

ST 1
Court further ordered restmmon in the amount of $l 506 758 31 and f0rfe1ture of several pieces
of personal and real ptoperty (Id) The forfelture mcluded a $l 300 000 00 money Judgment _

representmg the value of trac_eable proeeeds. Do

.
e
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Croft initiated his appeal to the Fifth Circuit Court of Appeals, challenging the sufficiency
of the evidence supporting his convictions for wire fraud, aggravated identity theft, and money
laundering, as well as the vestitution and forfeiture orders. Mr. McCrum withdrew as counsel, and

Judge Bemporad appointed attormey James Scott Sullivan to represent Croft on appeal. (ECF Nos.

231 & 232).

Proceeding pro se, Croft filed a third Motion for New Trial based on uewly discovered
evidence. (ECF No. 296). Croft alleged that an internal investigation by the Midlothian Police
Department (PD), where Keeling was previously employed, found that Keeling had been

untruthful regarding the loss of six months’ worth of K-9:tracking records and was dishonest in

his statements while under internal mvestxgatxon, resulting in Keeling’s resignation. Additionally,

Midlothian PD Chief Carl Smith informed Ellis County Dlstrlct Attorney Patrick: Wilson of the

results of the investigation, which resulted in-the: DA s ofﬁce no longcr sponsoring Keeling as a

witness in any of its cases, a ban that Croﬁ refers to as. Brady—hsted.’* Croft alleged that the

Government suppressed the evidence of Keelmg s untruthfulness and mtroduced false testimony

in violation of Brady v. Maryland, 373 U S. 83 (1963) by usmg Keelmg as a witness.

While the third Motion for New Trlal was pendmg, the Fifth C1rcu1t 1ssued its opinion and

order affirming the judgment. of thls Court (ECF No. 313) In' holdmg_ that there was sufficient

evidence to support a scheme to defraud the Fifth Clrcu1t noted that “there was-sufﬁcient evidence

that Croft falsely listed four mdmduals on his apphcatlon as mstructors who did not, and would

stlmony to that cffect from many of the mdivid_uals

not, serve in that role. The court heard ample te

themselves (Id. at 7-8). The Fifth C1rcu1t further stated
[T]o the extent any of the four were prevnously mvolved with Universal K-9, taught
some classes overlapping with veterans attending, or even Were somewhat involved

with the TVC apphcatlon (as Croft argues) that does not cut against a finding of
deceit. The TVC; in approving an application, expeeted that the listed, cemﬁed

. o
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Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 10 of 39

instructors were teaching the listed classes. They were not. The TVC further
expected that it and the VA would be kept abreast of any changes to the roster of
instructors. They were not. And the TVC and VA expected that the veterans who
were spending their G.1. Bill benefits on classes at Universal K-9 would be taught
the specific classes listed on the application by the specific instructors listed on the
application. They were not. That is sufficient to find deceit. Any argument that at
least one qualified instructor worked for Universal K-9 after certification, and may
have even taught some classcs to veterans, barks up the wrong tree. The application
called for a person to provide, to the best of his or her knowledge, a complete,

accurate roster of certified instructors teaching specific classes before an
application could be approved. Croft did not provide that, but instead provided a
list rife with falsehoods. There was sufficient evidence that these falsehoods were
not included by mistake, but instead were designed to deceive.

(Id. at 8). Croft filed a petition for a writ of certiorari m the United States Supreme Court. After
the Fifth Circuit issued 1ts Judgment, this Court denied Croﬁ S thrrd Motron for New Trial. (ECF
No. 300). The Court found. that Croft was. not entttled to a new tr1al based on'the alleged Brady
violation because the internal affalrs mvestlgatlon was the type of evrdence the Government did

not have a duty to mvestlgate ‘was’ evrdence equally avarlable to the defense as the Government,

and that Chief Smlth District Attomey Wllson, and Keelmg were not part of the prosecutron team

¢ e

for Brady purposes oL e ;;._;,_,:' o

o

The Court further stated that 1t was “mamtam[mg] 1ts prror holdmgs regardmg the

t

supposedly newly dtscovered evrdence in the MOI of Wes Keelmg,” explammg that the Flﬁh
Circuit’s opinion “foreclose[d] [Croﬁ] s argument regardmg the matenalrty of Wes Keelmg s

"

testimony.” (1d. at l3) The Court further explamed that “even 1f Keelmg s testlmony was false
| and he did work for Umversal K-9 aﬁer cemﬁcauon or teach classes to some veterans, the
impeachment evxdence agamst Keelmg was materlal to nerther [Croﬁ] s guilt nor hxs eventual -
punishment because it does: not cut agalnst thc finding of decert in \ this case.” (Id at 14)
~ Croft appealed the demal of hrs thlrd Motion' for New. Tnal to the Fifth Circuit. (ECF
No 302). Croft then ﬁled a Motron for Reconmderauon of thé order denymg his thlrd Motlon for

1

U
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New Trial. (ECF Na. 303). In denying that Motion, this Court reiterated its prior finding that the
impeachment evidence was immaterial to Keeling’s guilt or punishment. (ECF No. 306). Croft
filed a Second Motion for Reconsideration of this Court’s Order denying Croft’s pro se Motion
for New Trial. (ECF No. 311). Croft argued that Keeling’s involvement as a task-force officer with
IRS Criminal Investigations (IRS-CI) rendered him part of the prosecution team, making the
findings of the internal investigation discoverable as Brady material. The Court denied the Motion
and again reiterated its findings regarding the materiality of Keeling’s testimony. (ECF No. 315 at
7.
Croft filed his fourth pro se Motion for New Trial. (ECF No: 326), Which this Court denied.
(ECF No. 328). Croft filed a Notice’ ‘of Appeal to- the Court of Appeals for the Federal Circuit,
appealing the denial of his Second Motion for Reconsrderatron arid his fourth Motion for New
Trial. (ECF No. 329). The Federal ercmt transferred the appeal to the Fifth Circuit due to limited
jurisdiction; and the appeal was Jomed thh Croﬁ’s prevrous appeal (ECF No. 332).
In the meantime, the Supreme - Court granted Croft’s petmon for a writ of certiorari. On

June 20, 2023, the. Supreme Court vacated the Judgment afﬁrmmg Croft’s -convictions ‘and
remanded for further consnderatlon in- hght of Dubm v, Umted Siates 599-U.S. 110 131 (2023)
(articulating a new standard for convxctrons under § 1028A) (ECF No. 353) On December 1,
2023, The Fifth Circuit afﬁrmed Croft’s convxctlons and sentences for the four aggravated 1dentxty
theft counts in light of Dubm (ECF No 387) The Fifth Cl!‘CUlt further stated: “This court has also
considered Croft’s pro se appeal of. the dlstnct court s denial of his motxon f01 anew tual under

' Brady,373 U.S. 83, and we: hold that the, dlstuct count prope1 ly demed that motxon ? (ld. at 10)

. Croftfiled a petition for- wnt of certlorau to the Supreme Court and on Apul 1, 2024 the Supreme

Court demed the petntton (ECF No 406)

e
t [
.-
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Meanwhile, in a separate proceeding, Croft’s daughter filed a grievance against Mr.
McHugh with the State Bar of Texas alleging professional misconduct. (ECF No. 428). Ms. Croft
levied many of the same allegations against Mr. McHugh that Croft now asserts in the pending
§ 2255 Motion. Through his own counsel, Mr. McHugh filed a response, in which he responded
to the complaints in the grievance and detailed strategic defense considerations. (ECF No. 429).
The State Bar of Texas dismissed the grievance. (ECF No. 430).

On November 26, 2024, Croft filed the pending § 2255 Motion, alleging eight claims for
relief, including various claims of ineffective assistance of counsel. (ECF No. 425). Croft provided
a list of exhibits along with the § 2255 Motion, however his exhibits were not docketed because
he submitted them separately on a thumb drive. The Government ﬁledva Re;bonse. (ECF No. 427).
Although the Government did not submit an affidavit from either Mr. McHugh or Mr. McCrum

responding to the claims of ineffective assistance -of counsel, th_é‘ ébvemment filed records
pertinent to the State Bar investigation into Mr. ‘McHugh. (ECF Nos. 428-430). On
February 13, 2025, Croft filed a Reply. (ECF No. 431). | |

Beginning in May 2025, Croft filed numerous pleadings and motions under various
inapplicable Federal Rules of Civil Procedure at.tacking his underlying cri‘r'ninal judgment on the
basis of trial court error, ineffecti\;e assistance 6f counsel, and prosecutorial misconduct associated
with his criminal trial. The Court:dismis'sed the motions and adrﬁoniéhed Croﬁ that he may not

directly attack the criminal judgmcnt in this case under the Federal Rulés of Ci‘vi(l Procedure, rather
§ 2255 prov1dcs the pnmary means of collateral attack on a federal sentence. (ECF No. 460). Croft
also filed numerous motions and pleadings seeking to set aside the final Judgmem of forfeiture,
which the Court referred to United States Magistrate Judge Elizabeth S. Chestney for Report and

Recommendation.

12
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Thereafter, Croft filed inter alia a “Motion to Strike Indictment and Enjoin Enforcement
Under Rule 65 For Fraud on the Court and For Immediate Release from Custody™ and “l\'lotion
for Leave to Supplement Pending § 2255 Motion.” (ECF Nos. 481 & 483). The Motions attack the
criminal judgment based on the grand jury testimony of Special Agent Sean Scott and seek to
supplement the pending § 2255 Motion with FOIA documents pertaining to Agent Scott’s grand
jury testimony. (ECF No. 483).

In light of Croft’s history of filing unauthorized motions attacking his criminal conviction
after the conclusion of the briefing on the § 2255 Motion and his request to supplement the pending |
§ 2255 Motion, on September 24, 2025, the Court ordered Croft to file an Amendment/Supplement
to the § 2255 Motion so that he may bring any.and all challenges to the criminal Judgment (ECF

" No. 493). The Court further. wamed Croft. that the order. dld not serve to enlarge the statute of
limitations applicable to § 2255 motions, and- any addntlonal unauthonzed motions seeking to
collaterally attack Croft’s criminal convu:txon would be stncken from the record. (Id)

Croft timelyfiled an Amendmem/Supplement to the § 2255 Monon assertmg five claims.
(ECF No. 503) ; The Govemment ﬁled a “Motxon to. Dlsrmss Portxons of Defendant s Amendment
or Supplement to the- 2255 and to. strmss all other Pendmg Fllmgs T hat Should have Been Filed -
As Part of . the 2255.” (ECF No 525) Croft filed a Reply (ECF No. 526) Addmonally,
notwnhstandmg the September 24 2025 Order, Croft has contmued to file numerous pro se.

pleadin’gs and motions seekmg-.yanous fonps of relgef.2 E

? Croft's filings are largely duplicative, often re- asserting or re-characterizing issues that he has unsuccessfully
presented to this Court. Insofar as the pending Motions allege such claims, this Order incorporates and adopts the

Court’s prior rulings.

13
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" Applicable Law
A federal defendant may move to vacate, set aside, or correct his sentence if: (1) the
imposition of the sentence was in violation of the Constitution or the laws of the United States 2)

the District Court that imposed the sentence lacked jurisdiction; (3) the sentence imposed was in |

ex : . . .
cess of the maximum authorized by law; or (4) the sentence:is otherwise subject to collateral

attack. 28 U.S.C. § 2255; United States v. Placente, 81 F.3d 555 558 (5th Cif. 1996). Thus, § 2255

post-conviction relief is reserved for errors of constitutional dimension and other injuries that could

not have been raised on direct appeal and, if lefi unaddressed would result in a complete

miscarriage of justice. See e. g Umted Stales v, Cervantes, 132 F 3d 1106, 1 109 (5th Clr 1998)
_Umted States v.: Payne 99 F. 3d 1273, 1281 (Sth Cll‘ 1996) PR IR
' . The Slxth Amendment of the. Umted States Constltutlon guamntees criminal defendants g
* the nght to'thé eﬁ'ecnve assistance of counsel Str xckland v. Washmgton 466 U S. 668, 669 (1984)

‘ To successfully state a clalm of meffectlve assxstance of counsel under Strzckland a pnsoner must
- demonstratc counsel S: performance was deﬁcxent and” the deﬁclem performance prejudxced }ns :

o defensc Id at’ 687. The fallure to: establxsh exther prong of the Strlckland test’ reqmres a-finding

o that counsel $ performance was consutunonally effecnve Id. at 696

ot The proper standard for attomey performance is that of reasonably effective assistance. Id.
at 688 When a convxctcd defendant complams of the meffecnveness of counsel’s assnstance the
) defendam must show that, consldenng all the cu'cumstances counscl's representation fell below
| an objecnve standard of reasonableness Id A faJr assessment of attomey. performance requires
. ‘that every effort be made to ehmmate the distorting effects "of hmdsxght to reconstruct the

circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s

perspectisle at the time. Id. at 687-89. To determine whether counsel’s performance was

14
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constitutionally deficient, courts “indulge a strong presumption that counsel’s conduct falls within
the wide range of reasonable assistance.” Id. at 689.-An attorney’s strategic choices, usually based
on information supplied by defendant and from a thorough examination of relevant facts and law,
are virtually unchallengeable. Jones v. Jones, 163 F.3d 285, 300 (5th Cir. 1998).

To demonstrate prejudice, the prisoner must demonstrate a reasonable probability that but
for counsel’s errors the result of the proceeding would have been different. Strickland, 466 U.S. at
694. A reasonable probability is that which re;nders the proceeding unfair or. unreliable, i.e.,
undermines confidence in.its outcome. Lockhart v. Fretwell, 506 U.S. 364, 369 (1993).

~ In the context of a trial “[a] conscious énd informed decision on trial tactics and strategy
cannot be the basis for constitutionally ineffective assistanc_é~ of cou;iscl unless it is so ill chosen
that it permeates the entire trial with obvious unfaimess.” (Gar'laind v. Maggio, 71 7.E.2d 199, 206
(5th Cir. 1983). We will not ﬁnd_inad;quate. representation merely Becaqse, with the benefit of
hindsight, we disagree ~'wit'h counsel’s: :stratg'gif:' 'cl;gi;:es. S’trfiékldnd,v 466 U,S.’ at 689-90. A
petitioner must demonstrate that counsel;s cﬁoré were “sb seﬁc;ué as‘(to deprive the.defe'ndaﬁ ofa
fair trial, a trial whose rcsult is reliable.” Umted States v, lelzs, 273 F.3d 592, 598 (5th Cir: 2001)
(quoting Str zckland 466 U S. at 687). “Thus an analys:s focusmg solely .on. mere outcome
determination, without attention to whether the rcsult of the proceedmg was fundamentally unfair
or reliable, is defective.”- Wzllxs, 273 F. 3d at 598 (quotmg Lockhart, 506 U S. at 369).

" With respect to sentencmg issues; the pnsoner must establlsh a reasonablc probability that,
but for counsel’s errors with respect to scntencmg.matter_s,'he‘would have received less time-in
prisoﬁ. Sée United States v. Grammas, 376 F.3d'433,;436—8;(5th" Cir. 2004); Glover.v. United

t

States, 531 U.S. 198,203 (2001)."  © oo
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Discussion

1. C_laims pertaining to Government witness Wes Keeling
Croft asserts three claims pertaining to Keeling’s trial testimony (Claims (a), (b), and (e)).
Accordingly, the Court will address these claims together.

a. MOI

In Claim (a), Croft alleges that Mr. McHugh rendered ineffective assistance for failing to
challenge Keeling’s purportedly false testimony at trial regarding his involvement with Croft and
Universal K-9 based on the information contained in the MOI,.despit'e receiving a copy of the MOI1
prior to trial. (ECF No. 425 at 6). Croft alleges.that thls ‘;vyas an unreasonable trial strategy™ that
“fatally prejudiced (him)." (d). - N

Mr. McHugh’s response to the Texas State Bar gnevance sheds hght on the defense’s
strategy regardxng witness: Kcelmg, a strategy that was reasonable under prevanlmg professnonal
norms (ECF No 429). The defense wanted to avord undermmmg the legmmacy of Umversal K-

' ‘9 by * over-lmpeach[mg] Keelmg » (Id at 19) (“Croﬁ s defense had a narrow and dehcate hne to
' ~ walk in- both unpeachmg Keelmg as. 4 har and holdmg Keelmg out as provrdmg legrumacy to
: . Unlversal K-9. ”) Another consxderatlon was that because the case was tried before the Court and
.nota Jury, the ¢ usual strategy of objecnng and 1mpeachmg for the sake of makmg a demonstration
'm front of a Jury was:not had here *d). ‘Addmonally, defense counsel had drsnnct concerns
vabout utilizing the MOI to 1mpeach Keehng s testnmony, 1ncludmg potennal inaccuracies in the
- summarized interview because thc MOl is not: a'documcnt authored by the witness. (/d..at 13-14).

The record reflects that defense counsel’s decision not to impeach Keeling with the MOI was the

product of a reasoned trial strategy, not deficient performance.

16

2la



Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 17 of 39

Moreover, and critically here, Croft cannot demonstrate Strickland prejudice because he
cannot show a reasonable probability that the trial would have turned out differently had counsel.
challenged Keeling’s testimony with the MOI. As previously discussed in this Order, Croft argued
in a series of posttrial motions that newly discovered evidence in the MOI demonstrated that
Keeling provided false testimony at trial regarding his involvement with ‘Uniuersal K-9."l‘hc.Cou'rt
repeatedly held that Keeling’s testimony and the impeachment e\{ldence were n'ot'mat.en'al to a

ﬁnding of guilt in this case. Therefore, counsel’s failure to challenge Keellng_'s tcstimonyfwith the

k]

DY

MOI did not cause Croft to suf’fer prejudtce S

Croﬁ also appears to allege that AUSA Surovnc comzmtted prosecutonal mtsconduct by

ehcntmg false testtmony from Keeling at tnal regardtng hts mvolvement with Umversal K-9 (ECF»

- No. 425 at 7) Croft asserts that AUSA Surovxc knew Keclmg § testunony was false because

AUSA Surovrc mtervnewed Keehng on March 28 2019 and memonahzed the MOl

The Government’s Response bncf docs not appear to address Croﬁ’s standalone clarm of
prosecutonal mxsconduct Insofar as Croﬁ mtends to assert one,\howevcr, thts clalm lS plamly
mentless “*[A] conviction 'obtamed through use. .. of false evxdencc, lmown to bc such by
representativés of the State must fall under the ‘Fourteenth Amendment . The same result
obtams whcn the State, althOugh not sohcrtmg false ev1dence, allows 1t to go uncorrected when it

appcars »* United Slates V. 0 Keefe, 128 F. 3d 885, 893 (Sthi Clr 1997) (quotmg ‘Napue v. Illmozs,

360 u. S 264' 269 (1 959)) To estabhsh a due proccss vtolatton based on the govemment s use of

. false or mlsleadtng testtmony, a movant must show that (l) the tesnmony in question was actually

Afalse; ‘(2) .the testxmony was matenal; and (3) the prosecution had knowledge that the testimony

was false.” United States v. Webster, 392 F:3d 787, 801 (Sth Cir. 2004) (citation omitted). False

17
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evidence is “material” only “if there is any reasonable likelihood that [it] could have affected the
[] verdict.” Nobles v. Johnson, 127 F.3d 409, 415 (5th Cir. 1997) (citation omitted).

Keeling’s testimony regarding his involverent with Universal K-9 was not material to the
finding of guilt in this case. Thus, even ‘assuming purely for the sake of argument that Croft could
demonstrate that the Government knowingly solicited false testimony from Keeling, there was no
reasonable likelihood that the. testimony affected the Court’s verdict. See United Statfas' v.
Gassaway, 856 F. App’x 504, 507 (5th Cir. 2021)'(citation o'mittcd) (“{Als an experienced trier of
fact, the district judge‘is presumcd to. have reached a verdict based only on permissible and
admnsslblc evidence and to have dxsrcgarded any unproper stater_ﬁé@ts.")‘. :Accorc'iipgly,. Crof?'s :

" claim of pmsecutonal mxsconduct is thhout man . Rt |
“b. Subpoenas e A, f: o ":
In Claim(b), Croft further-asserts that Mr. McHugh provxdcd meﬂ“ectxvc assistance by
| faxlmg to subpoena the delothlan PD for “pcrsonnel records cmalls and internal memos”
g pertaining: to Kcelmg (ECF No 425 at 9) Croﬁ mamtmns that, through a propcrly 1ssued
subpocna, Mr. McHugh would havc dxscovercd thc documcnts showmg that chlmg was ‘“‘Brady-
' hstcd” by the Mldlothlan PD and the Elhs County sttnct Attomey s Oﬁice following the mtcma]
‘ mvcstxganon Accordmg to Croﬁ a propcr 1nvestlgatlon would have- furthcr revealed the
“extensxve mvolvcmcnt" bctwccn thc Mldlothxan PD and Umversal K-9’s TVC application for
approval.” (4. at 10), o
Croft argues that dcfcnsc counscl could have used these documents to challenge

“inconsistent” rcprescntanons made by Kecling and the Govemment regarding Keeling's

3 Croft also states that counsel was ineffective for failing to subpoena the Red Qak Police Department for documcnts
pertinent to witness Dustin Bragg. However, Croft fails to allege what counsel would have uncovered or how it would
have altered the outcome of the trial,
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involvement with Universal K-9’s TVC application. (/d.). Croft submitted the- allegedly
“exculpatory” documents that he insists counsel would have discovered through a proper
subpoena—documents that Croft obtained after trial through his daughter’s FOIA request.

“A defendant who alleges a failure to ir{vestigatc on the part of his counsel must allege
with specificity what the investigation would have revealed and how it would have altered the

outcome of the trial.” United States v. Green, 882 F.2d 999, 1003 (5th Cir. 1989); see also United

States v. Glinsey, 209 F.3d 386, 393 (5th Cir. 2000).

Croft fails to carry his burden of establishing ineffective assistance of counsel for failure

to investigate. Croft previously submitted virtually all of the “exculpatory” documents he asserts

counsel would have discovered through a properly issued subpoena in support of his second and

third Motions for New Trial. The Court determined that Keeling’s testimony and the impeachment

evidence were not material to a finding of guilt. Accordingly, the outcome of the trial would not

have been different had Mr. McHugh procured the documents through a properly issued subpoena
and used them to challenge the Government's evidence at trial.

Additionally, Mr. McHugh’s response to Croft’s State Bar gnevancc demonstrates that Mr.

McHugh thoroughly investigated the Government s witnesses.' Mr. McHugh’s performance on

Croft’s behalf at trial was outstanding. See ECF No: 189 at 9-10. Given the extent of Mr.
McHugh’s investigation into the Govemment’s witnésses and the . immateriality of the
undiscovered Midlothian PD documents, Croft cannot show that Mr. McHugh rendered ineffective

assistance under Strickland.

¢. E-mail metadata

In Claim (e) Croft further alleges that Mr. McHugh was ineffective for failing to discover

email metadata that could have been used to impeach Keeling’s testimony at trial. This claim

19
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concerns defense Exhibits 59(A)-(D) at trial, which consisted of an email sent from Keeling to
Croft and attachments to the email purporting to show Keeling’s involvement as an instructor at
Universal K-9 in San Antonio. (ECF No. 260). Croft places particular emphasis on Exhibit
59(B)—a letter purportedly written from Keeling to TVC Program Specialist Bebe Glasgow that
was an attachment to the email. * (ECF No. 260-2). At trial, Mr. McHugh questioned Keeling
extensively about the exhibits:
Q. And what would be Defendant Exhibit 59a?
A. Appears to be an e-mail from my work e-mail to.Mr. Croft. '
Q. What would be 59b? : |
A It’.s on Midloth;gm’s leﬁerhead. Do S/ou mind if I réx’d it reall cjigick?
Q. I do not mind 1f you read it. (Pause.).-' R |
- A.Tnever wrote‘tha;. |
L Q.Somy?
A I:rr-i;:ver wrote that. That;s not even my éig.@auuc.f
Q. Defendant Exhibi.t-59c..(P.a‘usc.'v)_ ;. - I :
| ‘, Al doﬂ't rexﬁembér wntmg that .qit:ilgr,; . “ : s o N .
. Q. Defendant Exhibit-_59.a,:‘wlha¥-is' the subject and content'of 5927 -
- A. It shows t‘ixlat-th'efe was z:m' ,';-ma'il §cﬁt to _infd@ﬁniVersaiK—QInc. fromv Midlothian, my
;:-mail adcircss on May l’d, '2015‘a:ti>l"':2-21 and to Brad Croft, Universal K’.9. And tl;en the subject is
V.A. letter and cér‘tiﬁcatioxi and then éoxixé zAltt;a'c_h'n"lents-. |

)

4 In the jetter, Keeling states he is the “Curriculum Supervisor and an Instructor at UNIVERSAL K-9
ACADEMY in San Antonio, Texas.” (ECF No. 260-2). He further states that UNIVERSAL K-9 provides [Tcxas
Commission of Law Enforcement] approved instruction in the following courses of study: Handlers Course, Trainers
Course, Behavioral Modification Course, Kennel Master SSD Course, K9 Interdiction Course. ({d.).
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Q. And you have denied the signature is yours, but the attachments B and C, do they relate

to you?
- A. They have my name on them.

Q. Do they concern your certifications, your backgtound, your history?
A. No.
THE COURT: The answer was no?
THE WITNESS: No, sir.
Q. Exhibit 59d, do you have Exhibit 59d?'
A. Yes, the certification? -~
" Q. What person or-persons do they relate to?.
A Myself. .
Q. Do you know these to be your certiﬁcalion? S
A It appears to be'that, yes, sir. R
Q. And how many are there?
AV lhaveone o Tilern
‘Q."You have one. And in’ regard to Defendant Exhlblt 59a, whxch is the e-mail which has
. B, C:and'D as attachments, do you believe that to be an e-marl from you to Bradley Croft?
A No not after seemg the rest of the e-mall absolutely- not. ‘
Q And so you deny B C and D or you deny B and C"
A. ImdenymgB and Crightnow..”  * " L
(ECF No. 185 at 173-74).-Croft alleges that a computer expert witness’ named Patnck O’Leary,

hired by Croft’s daughter, determmed that email metadata shows that the emarl and letter were

" “sent by Keelmg s Police Department emall address that only Keelmg would have access to.”

i
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(ECF No. 425 at 25). Croft submitted Mr. O’Leary’s report as an exhibit to the § 2255 Motion.
Crof} alleges that, had “counsel hired an expert witness and investigated further before or during
[Croft]’s trial the outcome would have been different.” (/d.)

Croft fails to demonstrate that the discovery of the metadata would have altered the
outcome of the trial. Mr. McHugh produced the email-and letter to impeach Keeling at trial.
Keeling’s testimony established what Croﬁ.alleges the metadata proves—that the email was sent
from Keeling’s Midlothian PD email address to Croﬁ’s email address.

: Moreover, in. hls tlnrd Motion for New Trial, Croft argued that Keeling testified falsely
. regardmg the emarl and Bebe Glasgow letter. (ECF-No. 296). In. denying thc motion, the Court
specifically concluded that “even if Keeling's testimony was false and he did work for Universal
| K-9. after’ cemﬁcatlon or teach classes to some veterans, the~1mpeachment evidence "against
Keeling was matenal to neither Defendant’s guilt nor his eventual punishment because it does not
cut against the finding of deceit in this case.”. (ECF No. 300 at 14). Croft again challenged
Keeling’s testimony based on Mr. O;Leary’s metadata report in his fourth pro se Motion for New
Trial, and the Court denied the motion. (ECE.Nos. 326 & 328). Croft cannot .establish that Mr.
McHugh was deficient for failing to.dlscover and utilize the email meradata to impeach Keeling
at trial or that.the outcome of the trial oéould- have been different had Mr. 'McHugh done so.
Accordlngly, this claim fails under Strickland. -~ . K

'2.- Hard drives . - , S '

+ . InClaim (c), Croft alleges that counsel rendered meffectwe assistance for failing to recover

hard drives that were selzed pursuant toa Government search and seizure of Croﬁ’s property but

never returned. (ECF No. 425 at 19). Croft alleges that counse15 emaxled AUSA Surovic in January’

s

s Croft docs not allege which of his auomcys this claim pertains to. The Court presumes Crofl is referring to Mr.
McHugh, since Mr. McHugh was counsel of record in January 2019.
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2019 requesting the return of the hard drives. However, when they were not returned, counsel
failed to “continue to investigate and retrieve” the hard drives and/or the data the Government
collected from the hard drives. (Id.).

Croft asserts that counsel was “on notice” that pursuing the missing hard drives “may lead
to itigating evidence such as the evidence uncovered through [Croft’s] daughter’s FOIA request
to delotlnan PD” and would have provxded a “strong predxcate” upon which to challenge the
testimony of Govemment thnesses {(Jd.). Elsewhere in the § 2255 Motion, Croft alleges that the

" hard drives contained “exculpatoxy Brady material [that] the [G]overnment failed to search and or
destroyed through. s;heer 'incompet'ence,, gross negligence or. on purpose.” (Id. at.-20). In its
Response,' tlt'e.Go'vernment matntaihs that it responded satisfactorily when Croft requested return

" of the hatd drives and hard-drive data tn a proceeding oefore a Magistrate Judge. See ECF No. 427
at89." . . | ‘

| © This claim of ineffective assistance fails to-meet the Stricklzar.zd standard. Assuming there
was something more coudsel could have done to effectuate the return of the hard drives or hard
drive data, Croft nevertheless fails to-demon‘stmte that: counsel’s faitute\to_obtain-me hard drives
affected the outcome of his trial. Croﬁ:mdkes_the vague assertion that the:hard drives contained
exculpatory Brady inaterial, but-he does'notidentify what material .wa's' located on the hard dn'ves
or why the material was exculpatory Insofar as Croft asserts that the hard-drives.contained the
docurmients later discovered via his daughter s FOIA request and presented to the Court via Croft’s
posttrial motions, Croft. cannot demonstrate that the dxsc0very of -those documents would have
changed the outcome of his trial: The Court has already reviewed those documents tmd determined
that they were immaterial to a} ﬁndmg of .guilt. Accordmgly, Croﬂ's -ineffective assistance of

counsel claim regarding the retum of the hard drives is meritless,
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3. Jury trial waiver

In Claim (d), Croft alleges that Mr. McHugh was ineffective for inducing him to waive a
jury trial and proceed to a bench trial, rendering the waiver of his jury trial involuntary. Croft
alleges that Mr. McHugh assured him that a bench trial would be beneficial because he “knew
th{e] judge”, anid Croft’s prior criminal hxstory “wouldn’t matter.” (ECF No. 425 at 22). Croft

. alleges that Mr. McHugh did not: eXplam in detail what spccxﬁc rights Croft would be waiving by

proceeding to a bench.trial and Croﬁ was left-to "rely on counsel’s assurance that counsel’s

“relatmnslnp Wlth [the Court] would benefit the outcome of the proceeding.” (Id.).

Croft also alleges that' Maglsuate Judge Bemporad’ did not fully advisc him of his rights

‘atu:ndant to wa1v1ng a Jury mal atthe colloquy on Qctober 8 2019, and this Court failed to disclose

. ns personal “bnas" in favor of military veterans until Croﬁ‘s senlencmg hearing. (Id. at 23). Croft

lnaintains that he suffered prejudice from the failure of.counsel and-Judge Bemporad to explain in

detail . the.rights he would be .waiving by electing to havea bench trial and this Court’s late

ve ;}f ,

disclosure of its personal “bias.”
usofar ds Croft directly: challenges the voluntariness of -his jury - trial waiver, the

Government correctly asserts that ‘the clanm is procedurally defaulted because Croﬁ failed to raise

" iton appeal and fails to demonstrate cause or prcjudxce (ECF No.. 427 at:10) (cmng Massaro v
Umted States 538 U.S. 500, 504 (2003) (Clalms not raised on dlrect appeal may.not.be ra:scd on
collateral review unless ‘the” pctmoner shows" cause and prejudxce )): Notwithstanding the
procedural bar, the record reﬂects that the jury trial watver was knowmgly and voluntarily made.-
A defendant facing serious cnmmal charges has the righttoa trial by jury, U.S. Const art.
Ill §2,cl.3;id, amend. VI, but also has a right to waive a trial by jury by express and mtellxgent

" waiver. See Pauon v. United States, 281 U .S. 276 297-99 (1930). In addition to the constitutional
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mandate, Fed. R. Crim. P. 23(a) has thrce requirements: that the Defendant waive a jury trial in
writing; that the government consent; and that the court approve the agreement.

The Court referred the matter of Croft’s jury trial waiver to judge Bemporad specifically
to ensure Croft’s “knowing and voluntary waiver of the right to jury.” (ECF No. 182 at 3). During
the colloquy, Mr. McHugh represented to Judge Bemporad that it was Croft’s desire to select
bench trial, and Mr. McHugh and Croft “thoroughly discussed” the pros and cons of doing so. (d.

~at 2). Croft did not object. Judge»Bemporad then addressed Croft directly and-explained Croft’s
constitutional right to a jury trial., Croft represented that he had discussed his right to a jury trial
with his attorneys, that he understood this rrght 'and that he “decided to waive that right and instead
go before Judge Ezra and allow h1m to fmd both the facts and the law in the case.” (/d. at 5-6).

_ Mr McHugh further represented to Judge Bemporad hlS behef that Croft had a rational
understandmg of the nght toa jury tnal and decrded to waive that rnght even though a jury had
already- been sclected. (ld at 6) Based on the representatxons of Croft and Mr. McHugh, Judge

. _ Bemporad found that Croft knowmgly and voluntanly walved his right to a jury in this case. Croft,
hlS counsel and the AUSA signed a written Waiver of Right to- Jury Tnal (ECF No. 112).

At the start of- the bench trlal thrs Court agam mqurred about Croft’s desrre to proceed to
trial before the Court (ECF No 183 at 3—4) Croft afﬁrmed Mr McHugh s representatxon that
Croft “wants issues of fact and law to be presented to h1s Court,'; that he-is “aware of his waiver,
he knows what hlS nghts are and he 'S ready to. proceed ” (Id at 4) The Court then reqmred Croft

D

to 1dent|fy hls srgnature on the wntten walver The Court mformed Croft that he could change his
mind about wanvmg his Jury tnal and proCeed wnh the jury, but Croﬂ declmed (/d. at 4- 5) The
Court then dlselosed 1ts status asa Umted States Marme Corps and Umted States Army veteran.

Croft mdrcated that he had no objectlon (Id at 5-6)..
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«Golemn declarations in open court carry a strong presumption of verity,” forming a
‘formidable barrier in any subsequent collateral proceedings.”” United States v. Cervantes, 132
F.3d 1106, 1110 (5th Cir. 1998) (quoting Blackledge v. Allison, 431 U.S. 63, 73-74 (1977)).
‘;Ofﬁcial records, such as [a signed waiver] are entitled to a presumption of regularity and are
accorded great evidentiary weight.” Hobbs v. Blackburn, 752 F.2d 1079, 1081-82 (5th Cir. 1985)
(citations omitted). Croft’s claim that neither Mr. McHugh nor Judge Bemporad advised him of
the rights he was waiving is expressly controverted by the record. The record reﬂects that Croft
was properly advised of his right to a juryzt'rial in accordance with Fed. R. Crim. P. 23(a).
Moreover, this-Court disclosed its military history prior to the bcoch trial, and Croft had no
objection. The waiver in this case was koowingly and volontarily made.

Croft also fails to dcmonstrate deﬁcmnt performance and prejudice regarding counsel’s
putponcd advice to proceed wnth a bcnch trial. The decision of tnal counsel to recommend a bench
trial to his chcnt “is the type. of act for wh:ch Strickland requlres that judicial scrutiny be ~highly
deferentlal n Green v. Lynaugh 868 F.2d 176, 178 (Sth Cir. 1989). Mr. McHugh’s strategy for
sclcctmg a bcnch trial is explamed in his response to Croft s State Bar. gnevancc

.- It was ‘the decision of the defense team, including Croft, that the tnal should be had .

before the Court as a bench trial and that Croft should not testify: That decision was .

. informed, in large part, by Croft’s demeanor, criminal history, and the findings of .

the previous Federal Judge who viewed his testimony and entercd findings that

Croft lacked credibility. By electing a- bench trial, Croft was-able to avoid any -

possible prejudicial effects his past would have on a jury. In his deposition

testimony, relied upon in his bankruptcy procccdmgs Croft’ admxtted to a largc
varncty of past cnmmal conduct mcludmg vxolent cnmes

(ECF No 429 at 7) By elcctmg a bcnch mal Croﬁ avmded any possnble prcjudlcxal ef’fectsAhis

past mlght have had on a jury. Croﬁ faxls to demonstrate that th:s stratcgy was unrcasonable under

the c:rcumstances.

26

3la

T T T e




Case 5:18-cr-00603-DAE  Document 535  Filed 10/29/25 Page 27 of 39

Croft’s allegation that Mr. McHugh induced him into electing a bench trial because Mr.
McHugh had a “relationship” with the Court is too vague to demonstrate that the jury trial waiver
was involuntary. Croft does not allege, much less prove, that Mr. McHugh made a specific promise
or guarantee regarding the outcome of a bench trial based on his familiarity with the Court.

. Moreover, as a final matter, Croft farls to demonstrate that a jury trial would have resulted
ina different outcome. There was overwhelming evidence to support Croft’s convictions. Croft
cannot show a reasonable likelihood that a jury would not have convicted him had he proceeded
to trial by jury. Accordingly, this claim is denied. - ‘

4. Total loss calculahon .

In Claim (f), the Court understands Croft to ‘allege that Mr Mc(fmm was ineffective for

failingA to'object to the total loésamount calculatcd in-the PSR pursuant to § 2B1. 1(b)(1)(1). The

PSR- applted a snxtcen—levc] upward adjustmcnt pursuant to§ 2
- of Sl 506,758. 3I (ECF No 217 at‘ﬂ‘d 15 25 32) Croﬂ argues that he should have received credit

agamst thc loss amount “for legmmatc scrv:ccs provrded as wcll as substantial reﬁmds for veterans

" who could notattend class (ECF No 425 at 26). Accordmg to Croﬁ with a proper objection, the

tal foss amount would ‘have rcsulted m only a fourteen-lcvcl increase under § 2B1.1(b)Y1)H) -

and would have reduced hts $1; 506 758. 3l rcstrtuuon obhgauon " .

In support of thxs clarm, Croft subm:tted an affidavit in support of an application for 2
seizure .warrant compléted by. Special Agent .Sharleigh Drake on August 6, 2018. -Drake was
assigned as a Task Force Officer.with the FBI to investigate Croft's case. In the affidavit, Drake
provides a summary of activity of two of- Universal K-9's bank accounts from January 1, 2016,
through April 30, 2018, highlighting deposits from, and refunds to, the VA. The affidavit shows

total deposits in the amount of §1,443,036.62 and_refunds totaling $105,216.67. The affidavit
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{urther states that, “Between 2016 and the present, Universal K-9 filed approximately 185 claims
relating to the education of approximately 132 veterans and totaling over $1,260,00.00.”

However, evidence presented later at trial established that the total amount of money the

VA paid to Universal K-9 totaled $1,506,758.31. The Fifth Circuit affirmed the restitution and

forfeiture orders on appeal. (ECF No. 313 at 11) (“The United States government paid Croft over

$1.5 million dollars for veterans to be taught by the certified instructors approved by the TV Cc”).

The preliminary investigative information Croft points to in Agent Drake’s affidavit is insufficient

LN e A exin pemiy

to show that any monies were refunded or that the $1,506,758.31 figure adduced based on evidence

presented at trial was inaccurate.

Additionally, Croft cannot show that he was entitled toa reduction of the loss amount based

on the value of “legitimate services.’ Hc does not speclfy any lcgmmate services provided or the

specific value of such serwces.,Moreover, .in rejectmg Croﬁ s challcnge to the restitution and

forfeiture orders, the Fifth Circuit stated that, “The extent of actuavl, beneficial training that the

veterans m!ght have recewed is- besxde thc pomt Universal K~9 s opcrations, and ‘teaching of

veterans was “‘systematxcally tamtcd with' fraud” and it.was 1mpossxblc to tell which services were

legitimate versus lllcgmmate; » (ECF No. 3 13 at 12).

At sentencing, Mr McCrum vngorously objected to the PSR’S offense level calculations.

(ECFNo.217). Asa result of Mr. McCrum’s advocacy, the Court granted the objection to 2 four-

level upward adjustment pursuant to § 3(b)1.1(a) for a leading role. Given the low likelihood' of

success in challenging the total loss calculation, counsel’s decision to assert four other objections
instead of challenging the loss calculation was not unreasonable. Accordingly, Croft fails to
demonstrate that counsel was deficient for failing to challenge the total loss amount calculated in

the PSR or that he would have received a lesser sentence had counsel raised the objection.

28

33a

e P T B P

VTS

P




Fag,
o,

Case 5:18-cr- - '
ase 5:18-cr-00803-DAE  Document 535 Filed 10/29/25 Page 29 of 39

Crolt Turther ¢ ‘ N Aag
vther complains that Mr. McCrum failed to object to the “improperly ordered

torteitwre of all the proceeds from the wire fraud.” (ECF No. 425 at 26). This claim is not
cognizable in the pending § 2255 Motion. The type of claims cognizable under § 2255 are limited
to claims relating to unlawtul custody. See United States v. Segler, 37 £.3d 1131, 1137 (5th Cir.
1994) (“Because Congress limited relict under § 2255 to persons in federal custody, we hold that
Congress also meant to limit the types of claims cognizable under § 2255 to claims relating to
unlawtul custody.”). Accordingly, becausc this ineffective assistance claim does not seek relief
from a custodial sentence, it is not cognizable in the pending § 2255 Motion.
5. “Moncy or property” under 18 U.S.C. § 1343
In Claim (g), the Court understands Croft to allege that counsel was ineffective for failing
to challenge the wire fraud charges on the grounds that Croft did not seek “money or property”

from the TVC, as required by the wire fraud statute. Croft argues that the misrepresentations he

made to the TVC did not amount to a *“scheme to-defraud” under § 1343-because the wire fraud

R

statute bars fraudulent schemes “for obtaining money or property;”® and Croft sought “approval”

from the TVC for Universal K-9.to receive tuition payments'through GI-Bill f(mding, not money
or property from the state régul;tory ageﬁcyl

Croft relies .on Supx_*eme_ Court: and Fnﬂh Circuit .decisions holding that a “scheme to

defraud” under the rﬁai} fral'Jd stat—ute does not ericompasé fraud in obtaining g(;vc';nunent licenses

because _“st;ch a llicense(is‘ not ‘pr’bperty’ in the government regulator’s hﬁnds,’; Cleveland v: United

: 'Slates,*Sél uUsS. i2, 20»(2000), nor .does. ihe statute -rc_ach ,f;ra;xd’in obtaining the allocation of

Lok

$18U.S.C. § 1343 providés, in relevant part: “Whoever, having devised or intending lo devise any scheme or artifice
to defraud, or for oblaining money or property by means of falsc or fraudulent pretenses, representations, or promises,
transmits of causes to be transmitted by means of wire, radio, or television communication in interstate or foreign
commerce, any writings, signs, signals, pictures, or sounds for the purpose of executing such scheme or artifice, shall
be fined under this title or imprisoned not more than 20 years, or both.™ (emphasis supplied).
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of his criminal proceeding. Croft’s misrepresentations to the VA induced the agency to pay

$1.5 million in benefits to Universal K-9. The cases Croft relies on are readily distinguishable, and

the Fifth Circuit rejected an argument similar to the one Croft makes here in United States v. Davis,
53 F.4th 833, 843 (2022). Moreover, this Court and the Fifth Circuit have rejected Croft’s
argument that the misrepresentations he made on the TVC application were immaterial.
Accordingly, Croft cannot establish ineffective assistance of counsel under Strickland.

6. Dubin

In his final ground for relief, (Claim -(h)), Croft asserts that the Fifth Circuit erred in
affirming his aggravated identity theft convictions on remand fron; the Supreme Court following
Dubin. In Dubin, the Supreme Court held that under § 1028A(1)(a) “ta] defendant ‘uses’ another
person’s means of idcntiﬁlcation ‘in rclationvto”a predicate offense whén this use is at the crux of
what makes the conduct criminal.” Dubin,’599 U.S. at 131, On remand, a three-judge panel of the
Fifth Circuit applying Dubin affirmed Croft’s aggravated identity theft convictions, holding that,
“Croft’s misrepresentations about ‘who’ was teaching courses at Universal K-9 were the basis—
and ‘heart of'—his wire fraud convictions.” (ECF No. 387 at 9) (citations omitted). Thus, “{a]s is’
required by Dubin, the use bf the four xﬁén‘s ﬁamcs an({ in‘formationA was ‘at thc; crux of what made

the underlying [conduct] fraudulent.”” /d. at 10 (citation omitted).’

j ircui ‘ ision of the majority of the panel that decided
71n a dubitante Circuit Judge James C. Ho wrote that he respected the decision of th ity of
to a?ﬁr;‘n “evenif [ am pcrfonally not so sure that affirmance can be reconciled with Dubin. (ECF No. 387 at 16).
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court makes it clear i
lear it was the QUALIFICATIONS of those who would teach the veterans and not

their names, whi “ »
» Which was the “CRUX” of the TVC application.” (ECF No. 425 at 35). Following

rema
nd, Croft argued through counsel that the use of the four individuals’ names was not the crux

of this case but were ancillary to the predicate offense. The panel majority rejected this argument,
holding that, “At its core, Croft’s application to the TVC was fraudulent because of his
misappropriation of the victim trainers’ means of identification.” (ECF No. 387 at 10). The
Supreme Court denied Croft’s petition for a writ of certiorari. This claim has already been resolved
against Croft on appeal, and he provides no basis for relief in the § 2255 Motion. Accordingly, this
claim is denied.
7. . Amendment/Supplement to § 2255 Motion
Croft’s Amendment/Supplement to the § 2255 Motion asserts five claims. Claim One
involves the grand jury testimony of Sean Scott, a special agent with IRS-CI who testified before
the grand jury regarding Counts Fifteen and Sixteen (making a false tax return). Croft alleges that
he conducted a diligent public records scarch for any public record reflecting that Agent Scott is
or was a special agent of IRS-CI, however Croft's search did not uncover any records.
Additionally, the IRS denied Croft’s FOIA request for “{alny pseudonyms, aliases, badge
pumbers, or altemate identifiers used by Sean Scott in the course of duty” with the following
explanation:
We’re withholding the requested information pertaining to Sean Scott under FOlA
exemption (b)(6). Your request is being denied because the scope of your request
extends to records, to the extent that any exist, contain information of an individual
that would be included in a protected group of employees, such as individuals in a

protected series and those who have a cyber security designation, alternate work
location, or a pseudonym.
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(ECF No. 503 at 33-36). Croft concludes that Agent Scott was a “fictitious agent” that the

Government presented to'the grand jury without disclosing this “pseudonym,” rendering Counts

Fifteen and Sixteen constitutionally invalid.

Claim Two involves Fred Olivares, a former FBI criminal investigator who worked with
Mr. McHugh in aid of Croft’s defense to the criminal charges. Croft alleges that Mr. Olivares
investigated Croft’s case when he worked for the FBI, then later assisted Mr. McHugh with Croft’s
defense, resulting in a conflict of interest. Croft asserts that the U.S. Attorney’s Office, through
AUSA Surovic, sent a written letter to Mr. McHugh on November 19, 2018, informing Mr.
McHugh of the potential conflict of interest involving Olivares. Croft further asserts that Mr.
McHugh later submitted a false affidavit in 2022 denying knowledge of any such conflict. Croft
asserts that the Court “permitted [Mr.] Olivares to sit at counsel table without waiver, colloquy, or
inquiry into his conflicted role” and “further accepted [Mr.] McHugh’s false affidavit at face
value” resulting in “fraud on the court” and a “structural conflict.” (ECF No. 503 at 2).

Claim Three alleges that AUSA Surovic elicited false testimony from witness Wes Keeling
at trial, contradicting representations Keeling made in the MOI. Croft further asserts that the
Govemment suppressed the impeachment evidence that Keeling was “Brady-listed.” Croft asserts
that “[t]he Government's subsequent denials, gnd [the Court]’s acceptance of those denials,
constituted ratification of falsehoods and judicial entanglement in fraud on the Court.” (/d. at 3).
Croft submits several exhibits purportedly demonstrating the falsity of Keeling’s testimony and
Government suppression of the impeachment evidence.

Claim Four alleges that the Government's Response to the § 2255 Motion—filed by AUSA
Surovic—presents a conflict of interest because Croft’s § 2255 Motion alleges claims of

prosecutorial - misconduct- and ineffective assistance of counsel based on AUSA Surovic’s
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involvement in Croft's crimi . evi
| nal case. Croft previously filed a motion to strike the Government's

Response to the § 2255 Motion based on this purported conflict 6n September 15, 2025.
(ECF Nos. 478 & 480). The Court denied the motion on September 24, 2025. (ECF No. 493). Croft
alleges that by denying the motion, the Court “ratified an advocate-witness conflict” and became
a “participant in perpetuating fraud on the court” warranting disqualification under 28 U.S.C.
§ 455. (ECF No. 503 at 3).

In Claim Five, Croft alleges that the Government’s wire fraud theory rested on the
allegation that Croft emailed applications to the TVC, but the TVC did not accept emailed
applications and instead required three-hard copies submitted by mail. According to Croft, because
the only alleged wire transmission was not material or central to the scheme, the wire fraud counts

U.S.C. § 1343 fail as a matter of law under Stpreme Court precedent that forecloses

under 18
using regulatory approvals or intangible interests as “propeérty.” (ECF No. 526) (citing Cleveland,
531 U.S: 12; Dubin, 599 U.S. 110).

It is well settled that Rule 15 of the Federal Rules of Civil Procedure, which governs
Amended and Supplemental Pleadings, applies to federal habeas proceedings. See United States
v. Saenz, ‘282 F.3d 354, 355-56.(5th Cir. 2002) (Habeas applications “may be amended or
supplemented- as provided in the rules of procedure applicable to civil actions”). Rule 15(a)
requires that leave to amend be granted freely “when justice so requires.” Fed. R. Civ. P. 15(a)(2).
However, a district court may deny leave to amend a section 2255 motion when the amendment
would be futile. United States v. Gonzalez, 592 F.3d 675, 681 (Sth Cir. 2009). An amendment is
futile if it is time-barred. /d.

. Section 2255 contains a one-year limitations periad for the filing ot; a motion to vacate, set

aside, or correct a federal sentence. See 28US.C. § 2255(f). This limitations period runs from the
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latest of: (1) the date on which the judgment of conviction becomes final; (2) the date on which
~the impediment to making a motion created by governmental action in violation of the Constitution
or laws of the United States is removed, if the movant was prevcntcd from making a motion by
such governmental action; (3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or (4) the date on which the facts supporting
the claim or claims presented could have becn discovered th}ough the exercise of due diligence.
Id. A judgment of conviction becomqs final when the conviction js affirmed on direct review or
‘when the time for perfccting,an‘appgal expires. Clay v. United States, 537 U.S. 522, 527 (2003).
-The judgment of 4convicgion becarne final under § 2255(f)(1) on April 1, 2024, when the
Supreme Court deniegi Crbft’s petition for writ of certiorari. Croft had until April 1, 2025, to timely

assert any § 2255 claims. There is no dispute that the original § 2255 Motion was timely filed on

November 26, 2024

Undcr Fed. R Civ. P. 15, an untnmely claim is not time-barred if it relates back to the

i

original, tlmely filed § 2255 motion. Fed R. Civ. P. 15(c)(1)(B). “An amendment of a pleading

relates back to, the date of the original pleading when . . . the claim or defense asserted in the

amended pleading arose out,of the conduct, transaction, or occutrence set forth or attempted to be
set forth in the original pleading. Saenz, 282 F.3d at 356 (quoting Fed. R. Civ. P. 15(c)(2)).
However, new claims do not automatically relate back because they arose out of the same trial and
conviction or because they rest on violations of the same constitutional provision. Mayle v. Felix,
545 U.S. 644 (2005); Gonzalez, 592 F.3d at 680 (New claims of ineffective assistance of counsel
do not automatically relate back to prior ineffective assistance élaims simply because they violate

the same constitutional provision).)). The court “must look to whether [the movant’s] new claim
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The Government’s position is well-taken. Claim Three, which reasserts the claim that

AUSA Surovic committed prosecutorial misconduct by eliciting false testimony from Keeling at
trial regarding his involvement with Universal K-9, relates back to the original § 2255 Motion. In

the Amendment/Supplement to the § 2255 Motion, Croft provides additional evidence in support

of this claim and further alleges that “[t}he Government's subsequent denials; and [the Court]’s

acceptance of those denials, constituted ratification of: falsehoods and judicial entanglement in

fraud on the Court.” The Court has considered .the additional ‘argument and evidence and

nevertheless finds that the claim is meritless because the Court has repeatedly held that Keeling’s
testimony and the impeachment evidence were not material to a finding of guilt in this case.
. Liberally construed, the Court understands Claim Five to supplement Croft’s challenge to

the wire fraud convictions based on Cleveland and Dubin asserted in the onginal § 2255 Motion.

Accordingly, this claim relates back to the original -§ 2255 Motion.-However, the supplemental.

argument that no fraudulent act was committed by wire does not change the Court’s analysis that

Croft’s challenge to the wire fraud conviction is meritless. .

Claims One, Two, and Four of the Amendment/Supplcment to the § 2255 Motion were not

timely filed and do not relate back to the original, time!y filed § 2255 motion. Claim One, which
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asserts that the Government presented the grand jury testimony of Agent Scott without disclosing

the “pseudonym,” is different in time and type from any of the prosecutorial misconduct claims
asserted in the original § 2255 Motion. Claim Two also does pot relate back because there is no
allegation of prosecutorial misconduct, ineffective assistance of counsel, or trial court error
regarding the purported conflict of interest involving Mr. Olivares in the original § 2255 Motion.
Claim Four, wherein Croft asserts that the Government's Response to the § 2255 Moton presents
a conflict of interest because it was filed by AUSA Surovic, does not relate back to any claim in
the original § 2255 Motion.

To demonstrate “timeliness and equitable tolling” Croft asserts that: (1) he has been
diligent in pursuing his claims; (2) “Government concealment and suppression of key facts
prevented earlier discovery;™ (3) new facts discovered between 2023-2025 warrant the application
of a later limitations period pursuant to § 2255(f)(4); (4) all new claims arise from the same core
misconduct and prosecutorial fraud alleged in original § 2255 Motion; and (5) Rule 60(d)(3)
preserves authority to vacate judgments obtained through fraud. (ECF No. 503 at 4-5).

Croft does not satisfy his burden of establishing any grounds to warrant statutory or
equitable tolling of the untimely claims. His vague references to Government suppression and
“new facts” discovered between 2023-2025 do not establish that the facts giving rise to Claims
One (Agent Scott “pseudonym”), Two (Mr. Olivares “conflict™), and Four (§ 2255 Response)
could not have been discovered through the exercise of due diligence until a later date pursuant to
§ 2255(f)(4). Croft also does not meet the standard for equitable tolling of the statute of limitations
because he does not establish that *“‘(1) [] he has been pursuing his rights diligently, and (2) that
some extraordinary circumstance stood in his way’ and prevented timely filing.” Holland v.

Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).
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In summ i .
ary, Clairos Three and Five of the Amendment/Supplement to the § 2255 Motion

are denied on the merits. Claims One, Two, and Four are dismissed with prejudice as time-barred.

Accordingly, Croft’s Motion to Strike Indictment and Enjoin Enforcement Under Rule 65 for
Fraud on the Court and For Immediate Release from Custody (ECF No. 481) is den;ed. Croft’s
Motion for Leave to Supplement Pending § 2255 Motion with the evidence of the IRS FOIA
response (ECF No. 483) is dismissed as inoot. The Government's “Motion to Dismiss Portions of
Defendant’s Amendment or Supplement to the 2255 and to Dismiss all other Pending Filings That
Should bave Been Filed As Part of the 2255" (ECF No. 525) is granted, and the
Amendment/Supplement to the § 2255 Motion is dismissed in part with prejudice as time-barred

and denied in part.

Evidentiary Hearing

An evidentiary hearing on a § 2255 motion is required “[u]nless the motion and the files
and records of the case conclusively show that the prisoner is entitled to no relief.” 28 U.S.C.
§ 2255(b). A district court’s decision not to hold an evidentiary hearing is reviewed for abuse of
discretion. United States v. Edwards, 442 F.3d 258, 264 (5th Cir. 2006) (quoting United States v.
Cervantes, 132 F.3d 1106, 1110 (5th Cir. 1998)). Because the issues presented in this case can be
resolved on the basis of the record, the Court finds an evidentiary hearing is not required.

Conclusion

The claims Croft presents in the § 2255 Motion are without merit. Accordingly, the § 2255

Motion is denied. The Amendment/Supplement to'the § 2255 Motion is dismissed in part with

prejudice as time-barred and denied in part.
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Certificate of Appealability

. An appeal may not be taken to the court of appeals from a final order in a proceeding under

'§ 2255 “unless a circuit justice or judge issues a,certificate of appealability.” 28 U.S.C.

§ 2253(0)(1)(A). A certificate of appealability rna){ issue only'.if a movant has made a substantial
showing of the denial of a.constitutional right..28 U.S.C. § 2253(c)(2). The Supreme Court fully
explained the requirement as'sociated with a “eubstantial sho“ting of the denial of a constitutional
right” in Slack v. McDanig'g, ';529 1U.8. 473,484 (2000). In cases where a district court rejects a
movant’s constitutional, elai,{,s" on- the merits,':“"the petitioner;must demonstrate that reasonable
jurists would find the.district court’s assessment of~the constitutional claims debatable or wrong.”
Id. *When a drstnct court denies a habeas petition on.procedural. grounds without reaching the
petmoner s underlymg consntuttonal clarm, a [certtﬁcate of appealablllty] :should issue when the
petmoner shows at least that jurists of reason would find it debatable whether the petition states

a valid claim of the denial of a constrtuttonal nght and that Junsts of reason would find it debatable

whether the district court-was correct inits procedural mhng td. -

In this casc, reasonable’jurists could not debate the dxsmlssal or demal of Croft’s

§ 2255 motion on substantwe or procedural grounds, nor fmd that the issues presented are adequate

to deserve encouragement to proceed See zd 'I'hus, a cemﬁcate of appealabrhty shall not be issued.

n Accordmgly, o ;’f." . -
It is ORDERED thatMovant Bradley Lane Croft s Motlon to Vacate, Set Aside, or Correct
Sentence Under 28 US.C. § 2255 (ECF No 425) and Motron to Strike Indictment and Enjoin
Enforcement Under Rule 65 for Fraud on the Court and For Immednate Release from Custody

(ECF No. 481) are DENIED.
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Itis further ORDERED that the Government’s Motion to Dismiss Portions of Defendant’

Amendment or Supplement to the 2255 and to Dismiss All Other Pending Filings That Should

Have Been Filed As Patt of the' 2255 (ECF No. 525) is GRANTED. Croft’s

Amendment/Supplement to § 2255 Motion ‘(ECF No. 503) is DlSMISSED IN PART AS TIME-
BARRED AND DENIED IN PART as set forth in this Order.

It is further ORDERED that Crdﬂ’s Motion to Pfescrue and Individually Adjudicate
Pending Rule 60(b) Filings (ECF No. 462);.Motion fér’ Leave to Supplement Pending § 2255
Motion (ECF No. 483); Motion for Release on Bond Pending Resolution of Fraud-on-the-Court
and Judicial Conflict (ECF No 492); Renewed Motion for Release on Bond Pending § 2255
Ploceedmgs (ECF No 501) and “Mouon to Stnke Govemment 'S Non—Compllant and Conflicted
Filing (DKT. 525), or in the Altematlve to Compel a Venﬁed Rule 5(b) Response an'd Set
Evidentiary Hearmg” (ECF No. 527) are DISMISSED AS MOOT '

Ttis further ORDERED that Croﬂ’s Motlon to Compel Fmdmgs of Fact in Support of Writ
of Prohlbmon (IZCF No 497), Motnon to Alter or Amend Judgment Pursuant to Rule 59(e)

(ECF No. 498) and chewed Motlon to- Stnke and Dlsquahfy Conﬂxcted §2255 Response
(ECF No. 499) are STRICKEN in accordancc with ECF. No 493

It is further ORDERED that thlS. cas; is now CLOSED. o

FINALLY,ITIS OR.DERED'-thatva certificate of appealability is DENIED.
SIGNED the 29th day of Qctober 2025.

DAVID A. EZRA -
SENIOR UNITED STATES DISTRICT JUDGE
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Caco 5 18-cr-00603-DAL Document 543 Fird 111225 Page 1ct 14

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
UNITED STATES OF AMERICA, No. 5 18-cr-003-DAE
Petitioners,

\s.

BRADLLEY LANE CROFT,

KON ST E I AR G Ay n A

Detfendant,

ORDER (1) ADOPTING REPORT AND RECOMMENDATION. AND
{2) DENYING VARIOUS MOTIONS

Refore the Count is a Report and Recommendation (*Report™) Gled by
Magistrate Judge Ehzabeth Chedney. (DAL 7 512} Oh October 2, 2029, Judpe
Chestney subnutted 8 Report and Recamimendation, tecamnmending that the Court
deny various mations by [Xfendant Brdley Croft: Mation 1o Set Asde Final
Order of Forfviture Duc to Frawd on the Count and Constitutional Vielations
(DA # 438): Moton 10 Compel Substantive Response w Defemlint’s Rule 60k
Motion to Set Asite Faal Onder of Farfeiture (DRt 1.467), Mobion o Fxpedite
and 1o Require Government Response under Rule Fby) (DM # 370), SMotion to Set

Heanng on Pending Motions (Dh. # 472), Ruke o d {1 Makion (o Set Aside

Forfeiture Judgment for Fruxd on the Court thikt, #4733 Motion to Sef Heanng on
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Defendant's Rule H0{AHI) Motion 1o So Aside Farferiure Judginent for Frand on
the Cour, or in the Allernative, Motinn fot Immediate Ruting on the Reconl {134,
# 474); Motion for Pretuminary Injunction to Panse Fnforeement of Forfciture
Judgment or, in the Altemative, Release Funds for Atiomey Fees (Dkt. @ 475); and
Muotion to Requife Covernment Response and to Set Bvidentiary Hearing on
Referred Rute 60(d) 31 Motion (k. # 477).

On October 6, 2028, Defendant fifed Objections ta the Magisteate’s
Report nnd Recommendation (“Objections™), (DLt # 520,) Given her
recommendation 1o dismiss Defendant's pending motions, Judge Chesiney issued a
separate order denying Defendant’s Motion L Set Expadued Heaning and Require
Ruling on All Pending Forfesture Motions Referred to Magstrate Judpe (D
# 516) oa October 7, 2025, (Dhe. # 5213 Defendant filed abyections w0 this order
o October 9, 2025 (“Hearing Denial Objections™). (DKt # 523.) The Courtwill
consider hoth scis of ohjcetions,

The Conrt finds this matier suitable for disposition without a hearing,

Afier eareful censideration, and for the reasony given below, the Court ADOFTS

the Magistrale Judpe's Report and Recommendntion (Dkt. # 512) and DENEES the

followmg pending mations: Defendant’s Motisn tn Set Aside Final Order of

N !5‘3'5“ ;’”——“CJH(’L&C‘;’—SU)C y '55”@&‘ an ovder ¢ ‘Jﬁ‘o“:‘ 6; 2'}25 u e & 5’9; “!“j
t - . ‘. "
ﬁlﬁ] an ﬁlllﬂldfd of dd on Di:ld)i:l 7, o~ 055 “)Ll [ ;izl }i0 ooatet A e ereot,
L L]

-
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Forfeimre
otfeiture Due to Froud on the Court and Constitutjonal Violations (Dt & 438y
Defendant's Motion (o Compel Substantive Response o Defend

am's Rule 60¢h)

Motion to Set Aside Final Order of Forfeiture (Dkt. # 467); Defendant's Motion o

Expedite and to Require Government Response under Rule 8(b) (L1, # 470);

Defendant's Motion to Sot Hearing on Pending Motions (1Dky # 4723 NDefendant’s
Rule 60(d}3) Motion to Set Aside Forfeimre Juclgment for Fraud on the Court
(Dkt. # 473); Defendant’s Motion o Set Hearing on Defendant's Rule 60(d)3)
Mution to Sel Aside Forfeinue Judgnient for Frnud on the Court, of in the
Alternative, Mation for tmmediate Ruling on the Recard {Dke. # 474); Defendont’s
Motion for Preliminary Injunction to Pause Enforcement of Forfeiture Judgment
or, in the Altemative, Release Funds for Attorney Uees (DAL, 4 475); and
Defendant’s Motion lo Reguire Govenunent Response and (o Set Byvidentary
Hearing on Referred Rule 60(d)(3) Motion ( Dk, i 477),
BACKGROUND
The Court agrees with Judge Chestney ‘s recitation of the ficts and

incorpotates them in full;
Defendant Bradley Lane Crofl was convicied o Nuvember 6, 2019,
following o bench inial, of 16 counts of wire finud, aggruvated sdaiury thefl,

a falge ton retum. (DAL # 39.) The fraud

.md dop handler

money Iaundering, and making

underlying his conviction iavolved the opevation of a dog triining

1
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b (K g\< l“()““), I CNAS, ' (‘h H:‘ﬁ] (1] h’c I 4 ,()
&3 !I ‘l n in t(\ e 24 iH I n T N, Or
[ hli L A i
dﬁ { W T Scd f l) ne Sa] } L

Universal K-N | [
WK-Nine. (Id a1 3.-4,) I)clcﬂdumunln\rﬁflly cbuined G! Bill educaiional

bﬂllﬁ‘h( p“) IIICHIS hl) 1 “ 14 [CRJ\ \ Clerpns on UskioN “)] OV "ll o] ha“dki
| 1 1} i

training through the submission of fraudulent dotuments and fraudulent
ﬁmrcsqnmigm regarding the training programs, (1d. at 4.) The Superseding
Indictment and subsequent Seeond Bill of Panticulars ineluded o notice of
forteiture to Defeadunt that the Government was seeking the forfeiture of personal
and real propenty of Defendant, The Second Bill of Particntars listed the

fallowing:

Personal Properties

1. 2017 Amcrican Eagle 45T Motorhoine, VIN:

AUZFCGRGOHCIB40S2,;

2018 Ford F~150 Kang Ranch Lanat, VIN: 1FTEW LG BR460;

2017 Dodge Ram 1500 Lammie, VIN: ICORRINTXHSR32445;

2016 Yanmha Superjet Sk, Hull No o YAMUODOTD616;

2000 Yamaha Waverunner Jetski, Hili No.: YAMA39761809;

6 2012 Rocket International Trter, VIN: SYRAR0ZCT (05447,

7. $134.415.64, More or Less, in United States Currency seized from

Wells Farge Account #XXXXXX1730 in the name LNIVERSAL K

NINE scized on /87182

$4.372,00, More or Less, in Umted States Cumrency;

g, $98,900.00, Morc or Less, United Sintes Curreney seived from )
Wells Fargo Account #XXXXXX 1730 in the name UNIVERSAL K
NINT seized an 9719718 and ‘ )

10. $6,510.09, More or Less, in United States Cunrency s;}wcq from
Wellg Furgo Account HXXNXXNXX1730 in the name UNIVERSALK

i ad

w

Lo

NINE seized on 11/2%1K, horeinalier relemed to as tie Subge
Personal Propertics,

[ ——
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Real Property

g::!fmcpcﬂy Ioc;:led and sifumed at 15329 Tradesman, San Antunip,
.im;“tmm“(::niw).il Texas, with gl buildings, appurtenances, :md
Hroven nts t 'ereon and any and all surface and sub-surface rights,
LOC“;‘ ;15 il}\;{rcsts, if nny; and being more fully described as foli{)wé:
N()ﬁ'!‘ . .OC% 2 ‘VNT:W CITY BLOCK 4846, TRANESMAN
NORTH INDUS RIAL SUBDIVISION UNIT 1, IN THE CITY OF
N ANTONIO, BEXAR COUNTY, TEXAS, ACCORDING T0
: E }MP OR PLAT THIEREOF RECORDED IN VOLUME 6200,
QGI; 129, DEED AND PLAT RECORDS, REXAR COUNTY,
TEXAS, hereinafter referred to as the Subjeet Renl Property. ‘

{(Dkt. # 52.)

The United States moved for a pn::!imi‘narf order of forfeiture, and the
Court held a forfeiture hearing on Dcacm‘bér 18,2019, after which it entercd g
moncy judgment in the amount of $1,300,000.00 and entered o Prefiminary Order
of Forfciture (DKL, # 146), forfeiting Defendant’s interest in the subjeet real and
personal property. Defendant was sentenced on April 30, 2021, and the Judgment
cntered on May 18, 2021, included the fnrfc:;tcd personal and real property. (Dkt,
#228,) |

Defendant filed an appeal with the Fifth Circuit challenging the
sufficiency of ihe evidence underlying his convictions for wire fraud, appravated
identity theft, and money Joundering.? See No. 21-503%0. In the appeal,

Defendant also appealed the Distrct Court’s preliminary restitution and forfeilure

e —

2 Defendant did not appzal his convictions for making  false tag ctum
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orders. The Fifth Circui ¢ icti
ders. The Fifth Cireuit affimaed the convictions and the restitution and forfeitare

orders on May 24, 2022, linding sufficient evidence to support Defendant's wire

[raud convictions and thut the Disirict Court's finding that the *seized assets could

be traced to [Defeadant] and his monies procured by fmud” was not erconcous, Jet

alonc clearly erroncous. See Lnited States v. Croft, No, 21-50380, 2022 Wi,
1652742, at *5 {Sth Cir. May 24, 2022). Foflowing sentencing and the affirming
of Defendant’s conviction by the Fifth Circuit, the District Count entered a Final
Judgment of Forfeiture on September 7, 2022, forfeiting the s}ubje‘c( personal and
real property ta the Government. {Dke # 309.) Defendant thercafler filed several
ndditional appeals, including a petition For writ of ecrtiorari to the Linited States
Supreme Court.

Meanwhile, Universal K Nine, through its registered agent Camcron
Croft (Defendant’s daughter), proceeding pro sé,‘ uskcd |h£ Court 1o sel aside the
forfeiture, retum cenain forfeited property, and for the appointnent of counsel.
Judge Chestney issued o repont and recommendation (Dkt. # 346} in May 2023,
recomnending that the District Court deny the motion on the basis that Ms. Crofl
was not entitled 1o the return of any forfeited property because (1) she did not
timely nssert any interest in the forfeited propenty pursuant to 23 LLS.C. § ¥$3(on

(2) theve wus 1o basis for equntable toling of the deadlines for initiating an

" . q . i (,‘
ancillary proceeding reparding the farfuited propery; (3) she was wot entithed G
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welief under Federal Rule of Civil Procedure 60(b); and (4) as (v any propen y that

W2S no ject of the forfeiture ¢ i }

0t the subject of the forfeiture proceedings, she failed to establish that e

i r i r » - s, L4 -

property was ia the possession of the Government, such that it could be retumed.
Ms. Crofl subscquently filed several additional motions, asking the Court to reopen

the ancillary proceedings and for sanctions.

On June 20, 2023, the Supreme Court granted Defendant’s petition for
certiorani, vacated the Fifth Cireuit's judgment affirming Defendant’s conviction,
and remanded the case to the Fifth Circuit for further proceedings in line with the
United States, 143 S.Ct. 2635 (2023). The Government moved to proceed with the
sale of forfeited real property, and Defendant respanded with a mation to dismiss
the Government's motion on the basis that the District Court ‘inckcd jurisdiction
over the case because of the appenl pending before the Fifth Circuit,

Judge Chestney issued a second report and recommendation in
September 2023, recommending that the District Court grant Defendunt s motion,
preserve the status quo pending the outcome of the :lp;ma!, and dismiss Mg, Croft’s
and the Government's motions without prejudice. (Dkt. #379.) The District Court
adopted the recommendation on October 25,2023 (ki ¥ 382.)

“The Fifth Circuit affismed Defendant’s conviction n second hme on

Pecember 1,2023, See United Stotge v €rof. 87 £:4th 44 (Sth Cir. 2023)

Sla
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Shortly thereafter, the Govemnment renewed its motion to proceed with the sale of

the forteited real Propenty in light of the Fifth Cireuit's resofution of the appen).

The District Court granted the motion on December &, 2023, und allowed the

Government to praceed with ihe sale of the furfeited reat property af issue (Dkt

#384.) Asto Ms. Croft's onginal motion to st nside the forfeiture, which was the

subject of Judge Chestiney’s first teport and recommendation, the District Court
denied the motion without prejudice to refiling on the bosis that the Court did not
have jurisdiction to rule on the motion when it was filed and the case was an
appeal. (Dki. # 394.) Defendant again filed 8 petition for writ of certioran o the
United States Supreme Count, und on April 1, 2024, the Supreme Court demed the
petition. See Croft v, United Staigs, 144 S, C1, 1130 (2024).

Defendant has now rencwed his reqguest to set aside the final judgnent
of forfeiture, argtiing that he is entitied to selief under Rule 60 of the Federal Rules
of Civil Procedure because various constifutional violations infected the underlying
criminal proceedings giving rise to the forfeiture judgment. Defendant aiso secks
selief under Federal Rule of Civil Procedure 65, arguing that he is entitled to o
preluninary injuncuon paising enforcement of the losfeiture judpment. Defendant

alto has Mled several motions requesting n hewring sid expedited resolution of his

motons,
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In her Repon, Judge Chestney determined that Rule 60 is not 4 proper

mechanism for Defendant 10 sttempt (o reopen ihe forfeiture procoedings beeause

he is not u thin party te the proceedings. (Dkt, & $12 6.) She also determined

that the arguments Defendant made 1o set aside the forfeiwre constitute collateral
attacks on his conviction, and thus is an uniuthorized successive petition to his
existing habeas petition. (1d, a17.) Lasly, Judge Chestney determined that
Defendant has not made any showing that he is entitled to prefiminary injunction,
(d.at 7 R.) Defendant filed Objections to this R eport (“Ohjections™), (DAL
#520.} In light of Judge Chestiney's recommendation (o dismiss Defendant’s "
pending mations, Judge Chestney 1ssued a separate order denying Defedunt’s
Muouon to Set Expedried Heuring aixd Require Rubing on Al Pexhing Forfeture
Motions Relisred to Magistate Judge (D, # 516). (DAt # 521.) Defendant abo
filed nbjections (4 this osder (“Hearing Denial Objeetions™). (Dht # 523.)
Iecause the Hearing Denial Ohyections are related to the Report w hich the Count
presendy considers, the Court will consider both scts of Objections.
JFGAL STANDARDS

i Royiew_of 1 Mapivate_Judge's Report and Regommendation

The Coun st conduct a de novo i icw of any of the Mapistmte

Ally 4 voir SR LSO
Judpe's conclussons Lo which o porty has specifically olyected. Sew MR 1

1 shall muke o de noy o detemiination of tho o

;63 IO (A judye of the vour
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Case 5:18-¢1-00603-DAE Document 843  Fiod 11712125 Page 10 of 1§

rtion: D i i
portions of the report or specified proposed findings or recommendations to which

objection is made,"). The objections must specifically ident: fy those findings or

recommendations that the party wishes to have the distrist court consider.,
Thomas v. Am, 474 U.S. 140, 151 (1985). A district court need not consider
"{flrivolous, conelusive, or general objections.™ Batl v: 11, Parole Comm'n,
834 F.2d 419,421 (5th Cir. 1987). “A judge of the count may accept, reject, or
modify, in wholc of in part, the findings or recommendations made by the
magistrute judge.” 28 U.S.C. § 636() IXC).

Findings to which no specific objections are made do not require de
novo review: the Court need only deienmine whether the Report and
Recommendation is clearly emoneous or contrary to tow, Linited States v, Wilson.
864 F.2d 1219, 1221 (5th Cir. 1989),

DISCUSSION

The Court will first congider Defendant’s Objections (Dkt # 520)
followed by his Heanng Denial Ohbjections (Dht. ¢ 523). Many of Delendant’s
objections orc frivolous a5 they misintetpret Judge Chesiney's findings, are
repetitive, or fail fo cite any supporting law. Nevertheless, the Coart will atlempe

to respond fo Defendant’s abjectons out of an abundance of caution wnd 10 provide

further clarificution,
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L. Qbjectiong

Defendant’s “lead objection,” of which his specific objections are
largely repetitive, argues that Judge Chestney's labeling of the finud-on-the-court
claims as an “unauthorized suceessive petition™ (Dke. # 512 at 7) contradicis the
Court’s prior grant 1o supplement Defendant’s habeas petition. (Dkt, # $20 at 2)
Thus, he argues, Judge Chestney's suceessive-petition bar is legally wrong. (1d.)
However, the Court’s authorization 10 atmend or supplement his § 2255 motion
(Dkt. # 493) does not bear any \vcighi on the merit of Defendant’s underlying
claims; the Court granted leave to supplement nnd asserted only that the § 2255
motion was “[(}Jhe proper vehicle for collaterully attacking his conviction .. ..”
(1d, a1 3.) This only reinforces Judge Chestaey 's finding that Defendant’s motion
1o set aside the forfeiture, in which he repeats many of the same arguments, is
successive and st the proper vehicle for raising these claims. To the extent

Defendant objects that his fraud-on-the-court claims cannot be barred ns

successive, the Count ngain elarifics that Judge Chestney is not speaking to the
merits of his cliims, but stating that his current motion to sef aside the forfeiture is

not the proper vehicle for collateral attacks.? (See Dki, #512a17.)

§2255 motiofi By sops

i
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Defendant next argues that the Report “impropetly fecint Petitioner's

fraud-on-the-court alicgations us though they were incffective assistance of counsel

s L
claims,” (Dki. # 520.) The Court cannot find such a statement or suggestion in the

Report, Defendant also objects the Report imptoperly invokes “thi rd-party
notice.” which is imelevant because Defendant is not o third party. (Id,) The Coun
clarifies that it is becouse Defendant is not a third party that he eannot use Fed. R,
of Civ. P 60(b) to reopen a forfeiture proceeding. {See Dkt # 512 a1 6,)

The Court will not addross the remainder of Defendant’s Objections,
as it does not put forth specific ohjections to findings of the Report but rather
repeats or asserts new claims and arguments, Sce Cupid v, Whitey, 28 F.3d 532,
535 0.5 (5th Cir. 1994). Lasdy, w the extent Defendant objects to the involvement
of the undersigned in these matters, the Court witl address the question of recusal
and reassignment in the following section,

M. Hearing Denial Objections

Defendant first objects the Judge Chesmey lacked jurisdiction to deny
the evidentiary hearing request because both Rule 60(d)(3) and Rule 65 mot ions
are dispaositive, and thus the cvidentiary hearing requests on the matier are algo
dispenitive, (Dkt, # 523 at 1) Defendant cites 28 U.S.C. § 636(bX 4B} ond Fed.
R Civ. P 72(byt1 ) in support (1) However, these rules gllow o mapstrate judge

) 0 pnpusit i
1o hold hearmys, proposzs lindings of fitet, s revommend disposition ul cer
k d 'y i {

12
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dispositive motions. Pord v, Estelle, 740 F.24 374, 377 (s Cir. 1984). e

district con et Fha L
trict court must then review and adopt such recommendations afler opportunity

for objections, as the ' '
sr objections, as the Court now does. (1d.) Itdoes not follow that the magistrate
must conduct o hearing on the matters before it simply beeause it has the authority

and discretion to do so. Defendant similarly objects that “{ajn evidentiary hearing
is required unless the record conclusively shows the movant is not eatitled to
relief” on fraud-on-the-court allegations. (Jd. at 1-2.) However, Defendant
provides no legal citation to support this contention, and in fact, Defendant has

“the burden to establish that theee was fraud on the court by clear and convincing

evidence.” Haskett v. W.

Land Serys., Ine,, 76! F. App'x 293, 297 (5th Cir. 2019).
Therefore, these objections are overruled.

Lastly, Defendant moves for reassignment pursuantto 28 U.S.C.
§ 455(a) and § 455(b)(1) because “Judge Ezm’s continued participation in matters
that include his own prior procedural decisions creates an appearanee of partialify
that undermines confidence in the procecdings.” (1d, at 2) Under 28 US.C.
§ 455, a judge may be disqualified where the judge’s impariafity might reasonably
be questioned or the judge has a personal hias or prejudice conceming u party. 28
U.S.C. § 455(n), (b)(1). Furthermore, “the alleged bing must he personal, os
distinguished from judicial in nature.” United States v, Scroggins, 481 F.3d 824,

830 (5th Cir. 2007) (internal citations omitted), The alleped bins or prejudice muost

13
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stem from an eximjudicial source, result ing in an opinion “on some basis other

than what the judge leamad from his participation in the case.” United Sta

--—-—__'-_'_(_c_g-}i'-
MMR Com.. 954 ¥ 2d 1040, 1045. 46 (Sth Cir. 1992) (quoting United States v,

Grinnell Com., 384 1.S. 563, 583 (1966)). The determination of whether

disqualification is appropriste is within the sound discretion of the judge. In re

F——

Hipp, Tnc., 5 ¥.3d 109, 116 (Sth Cir. 1993),

Defendant fuils 1o cite instances or reasons that he believes has or will
affect this Court’s impartiality, The two cuses to which Defendant cites involve
sttuntions in which the factfinder had o pecuniary interest. (1d,) (citing Caperton v,
AT, Massey Conl Co., 556 U.S. 868 (2009) (purty before the judge contributed $3
million to his election cmpaign); Tumey v, Staie of Ohia, 273 US. 510,47 8. Ct
437, 71 L. Ed. 749 (1927) (mayor who tried defendant received portion of fine
collected)). The undersigned hus no such pecuninry or other personal interest in
this cose. Defendant's justification for reassignment is more or less disagreement
with the past rulings made in the case. (S Dits, #8520 01 1; 523 a1 2.) He
alleges no justification or instances of exiernn) bins or extrajudicial uction that
would warrant disqualilication.

CONCLUSION

Hused on the foregoing aml given liey detailed considerution, the

14

58a


%25e2%2596%25a0S1iuw_tcmp.pl

show_temp.pl

TR el et i e i

———— et s
e e T, -
e e o e et

Court findy that Judge Chestney's rulings in this maiter were not clearly erroneous,

Thercfore, the Court will overryle Plaintiffs* objections to that Order (ki & 521)

and the Report will be adopted. For the foregoing reasans, the Court ADOPTS the

-

Magistrate Judge's Report and Recommendation (DKL # 512), and DENIES the
following motions: Motion to Set Aside I inal Order of Forfeiture Due to Fraud on
the Court and Constitutional Violations {Dkt, # 438): Motion to Compel
Substantive Response to Defendant’s Rule 60(b) Motion 1o Set Aside Final Onter
of Forfeiture (Dkt. # 467); Mation to Expedite and 1o Require Goveriment
Response under Rule §(b) (DKt # 470); Motion 1o Set Hearing on Pending
Maotions (Dkt. # 472); Rule 60(d}3) Motion 10 Set Aside Forfeiture Judgment for
Fraud on the Coun (Dke. # 473); Mation to Set Hearing on Defendant's Rule
60(d) 3) Motion to Set Aside Forfeiture Judgment for Fraud an the Court, or in the
Altemative, Motion for Immedinte Ruling on the Record (D, # 474): Motion for

Preliminary Injunction 1o Pause Enforcement of Forfeiture Judgment or, in the

Alterniitive. Release Funds for Atiomey Foeg (Dkt. ¥ 475); and Moton to Require
Government Response and to Set Evidentiary Hearing on Referred Rule 60(d)(3)

Motion (Dk1, # 477),

IT 1S SO ORDERED.

DATED: San Antaiio, Texas, November 12, 2025,

" paid Auk Eim
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APPENDIX E

Case 5:18-cr-00603-DAE  Document 562  Filed 05/28/26 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

BRADLEY LANE CROFT #91543-080  §
§
VS. § NO. SA-18-CR-603-DAE-1
§ §A-24-CV-1383-DAF,
UNITED STATES OF AMERICA §
ORDER

On October 29, 2025, the Court donicd Bradley Lanc Croft's Section 2255 motion, dismisscd
in part and denied in part his amendment and supplerient to his Section 2255 motion, and denied
him a certificate of appealability. {ECF #536). On November 12, 2025, the Court denied Croft's
motion o amend judgment. (ECF #542). The Court issued an amended order denying his motion o
amend judgment on November 14, 2025, (ECF #546). On November 12, 2025, the Court issued an
orderadopling the Magistrate Judge's Report and Recommendation, prinsarily focuscd on forfeiture
matters, (ECF #543). Croft dppeals the various orders. The Court construcs the Notices of Appeal
(ECF #547.548) as requests for cenificate of appealability (COA).

A COA may issue only if the movant bas made “a subétamia‘l showing of the denial of a
constitutional right.” 28 U.S.C. § 2253{c)(2): see Miller-El v. Cockrell, 5337 U8, 322,336 {2003).
When the district court denies relief on procedural grounds, a COA should issuc if the prisoner
establishes that jurists of reason would find it debatable whether the motion states 4 valid claim of
the denial of a constitutional right and whether the district court was correct in its procedural ruling.
Stack v. MeDaniel, 529 U.S. 473, 484 (2000). When the district court denies relief on the mierits, the
prisoner must show that reasonable jurists would find the districi court’s assessment of the

constitutional claims debatable or wrong. Jd. To obtain a COA from the denials and dismissals of
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