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Barry v. Schwender - Appellate Brief

I. Introduction

Appellant, Jeffrey F. Barry, respectfully submits this appellate brief challenging the Circuit

Court for Baltimore County's custody determination, financial rulings, and procedural failures. The

trial court's demonstrable judicial bias, clerical errors (¢.g., failure to issue summons), reliance on

misleading testimony, and procedural prejudice against a Pro Se father severely undermined the

fairness of the proceedings and considerations of the best interests ofminor child Owen Jeffrey Barry

(age 9) were not prioritized.

This appeal raises serious concerns about undue influence within the courthouse. Appellee's
mother worked extensively within the Baltimore County Circuit Court, serving a tenure plus in the

Family Law Office. Owen Barry has frequented these court offices, where multiple staffmembers-

including Clerk Hunter Gallagher-have acknowledged meeting him. Kathy Schwender, Appellee's
mother, remained employed in the Family Law Department through the case's initiation, with her direct

supervisor at one time presiding over the matter.

Procedural decision-making and judicial assignments appear to have favored Appellee, raising
significant concerns about impartiality. Appellant seeks reversal due to judicial abuse of discretion,
evidentiary errors, financial mismanagement, and improper influence affecting case outcomes.

Il. Procedural History
This appeal arises from rulings issued in Case No. C-03-FM-20-003949, where the Circuit Court for
Baltimore County:

1. The Circuit Court denied Appellant's motion to modify custody, disregarding substantial
evidence showing custody with Appellee was contrary to the child's best interests.

2. Administrative procedural control, including case assignment decisions, further undermined

Appellant's ability to receive an impartial trial.

1
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3. Failed to properly issue a summons, obstructing Appellant's ability to litigate custody and

procedural matters, violating his due process rights.

4. Ignored documented proof that Appellant satisfied his financial obligations, denying due

process to amend Earnings Withholding Order (EWO).

5. Despite Judge Keith Truffer's admitted personal and working relationship with Appellee's

mother, he did not recuse himself. His own acknowledgment that fairness could be questioned

underscores serious impartiality concerns.

6. Exhibited institutional bias favoring Appellee, whose mother is a longtime Baltimore County

Circuit and District Court employee, resulting in improper financial benefit to Appellee at

Appellant's and minor child's both expense.

Ill. Grounds for Appeal & Supporting Case Law

A. Judicial Abuse ofDiscretion
The trial court's misrepresentation of key facts, failure to critically assess custody evidence,

improper weighing of expert testimony, and exclusion of critical witness statements constitute an abuse

of discretion. Rather than conducting an independent evaluation, the court blindly accepted Appellee's

narrative, disregarding substantial contradictory evidence provided by the Appellant.

Maryland precedent requires judges to independently assess custody claims rather than defer to

one party's assertions (Levitt v. Levitt, 79 Md. App. 394 (1989)). Furthermore, Maryland law mandates

that custody determinations prioritize the best interests of the child (McDermott v. Dougherty, 385 Md.

320 (2005)), yet the trial court ignored recommendations to evaluate the mother's mental health while

requiring the father to undergo an evaluation of Court Psychiatrist after Appellant presented evidence

ofAppellee's rampant emotional abuse ofhimself and Owen Barry minor child (age 9). Such disregard

directly contradicts established principles of custody law and expert testimony reliance in family

matters (Gillespie v. Gillespie, 206 Md. App. 146 (2012)).

Additionally, the court failed to permit testimony from the minor child, Owen Barry (age 9),

depriving him of the opportunity to express his preferences and concerns- an exclusion that severely
undermined the fairness of the proceedings (Kadish v. Kadish, 2022 Md. App.).

Maryland courts recognize the importance of a child's voice in custody matters, and the trial

court's failure to consider this evidence further supports reversal of its ruling. Particularly where the

minor child is very comfortable in Court and is of a maturity to understand the situation it is warranted,
Owen is asking to move in full-time with Dad.

Appellant's claim is Owen expresses he is tired of spending School Days off and Summer
Breaks sitting is District Court Administrative Offices with Grandma while not with Dad. Further if
testifying was not deemed appropriate with the history ofAppellee's attempts and claims for minor
child needing Therapy, which Appellant refutes, that the court would not have supported Appellants
suggestion of an expert Court appointed Psychiatrist.

De
2
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This abuse of discretion demands appellate intervention to ensure that custody determinations
reflect impartial judicial evaluation, proper consideration of expert evidence, and adherence to legal
precedent protecting the child's best interests.

B. Conflict of Interest & Venue Issues

Judicial integrity demands the avoidance ofbias and conflicts of interest, yet the trial court
failed to uphold impartiality in this case (Jefferson-El v. State, 330 Md. 648 (1993)). Appellee's mother
has long been employed within the Baltimore County Circuit Court Family Law Department,
presenting a direct conflict of interest that should have necessitated recusal or venue transfer.

Despite openly admitting to knowing Appellee's mother "very well", Judge Keith Truffer did
not recuse himself, in violation ofMd. Rule 18-102.11(a). Maryland precedent holds that a judge's
failure to recuse when impartiality might reasonably be questioned constitutes reversible error
(Jefferson-E]l v. State, 330 Md. 648 (1993)).

Additionally, the trial court failed to transfer venue, despite evidence of institutional bias favoring
Appellee due to hermother's longstanding employment within the courthouse. Maryland courts
emphasize that litigants must receive fair treatment, and conflicts of interest must be avoided to
maintain public confidence in the judiciary (In re Adoption ofBaby Boy B., 291 Md. 702 (1981).

C. Procedural Due Process Violation - Failure to Issue Summons

The trial court's failure to properly issue a summons obstructed Appellant's ability to present
evidence, violating fundamental due process principles. Maryland law requires courts to safeguard
procedural fairness, and errors preventing a litigant from fully litigating their case warrant reversal
(Williams v. Baltimore County Office ofChild Support, 2021 Md. App.).

Delays in summons issuance violate core fairness standards, reinforcing established precedent
that procedural failures depriving a party of an opportunity to be heard must be rectified. The court's
oversight significantly prejudiced Appellant's rights, further supporting the need for appellate
intervention.

D. Judicial Prejudice Against a Pro Se Father & Evidentiary Errors

The trial court demonstrated clear procedural bias against Appellant as a Pro Se litigant,
applying evidentiary burdens unequally compared to the represented Appellee (Fludd v. Kirkwood,
2021 Md. App.). Maryland courts recognize judicial bias against pro se fathers as grounds for appellate
intervention (Jefferson-El v. State, 330 Md. 648 (1993)).

Further, the court misrepresented statements from key witnesses, including Ashley Neuder,
distorting the factual record to favor Appellee. Maryland law protects litigants from material

misrepresentation that improperly influences judicial outcomes (Levitt v. Levitt, 79 Md. App. 394
(1989)). The failure to accurately present third-party testimony constitutes a due process violation,
warranting appellate correction.

E. Misrepresentation of Parental Fitness & Financial Mismanagement

The trial court mischaracterized Appellant's ability to provide stable care, incorrectly assessed
work schedule limitations, and erroneously dismissed financial concerns, leading to an unjust custody

vg.
3
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determination (Taylor v. Taylor, 306 Md. 290 (1986)). Maryland courts require all relevant parentalaluated, and failure to do so is reversible error (Boswell v. Boswell, 352 Md. 204
fitness factors to be cv
(1998))

Additionally, misallocation of child support funds has deprived the child of essential financialresources and stability. Maryland appellate courts have reversed custody rulings where financial
mismanagement harmed the child's welfare (Peterson v. Peterson, 219 Md. App. 713 (2014))reinforcing the necessity of financial transparency and fairness (Kelley v. Kelle 200 Md.
(2011)). A custody arrangement that fails to ensure financial stability for the child is not legally sound.

y, App. 436

F, Fraudulent School Enrollment & Failure to Consider Child's Best Interests
Appellee engaged in fraudulent enrollment of the child in an out-of-zone school, a deliberate

srepresentation courts have previously sanctioned (London S. v. Baltimore County Board of
ucation, 2019 Md. App.). Misleading the court regarding residency and school placement impacts
custody determinations, and address fraud is a recognized factor in evaluating parental fitness (Brown
v. Brown, 195 Md. App. 72 (2010)).

where-by the definition of "bona fide domicile" from Superintendent's Rule 51 S00(IT(A) is "the
place in which an individual has a settled connection for legal purposes and the place where a person
has his/her true, fixed permanent home, habitation and principal establishment, without any present
intention of leaving. It does not include a temporary residence established for the purpose of free
school attendance in the public schools." Appellee made testimony "She would never even think about

moving out" from her mother Kathy's.

Further, the trial court failed to prioritize the child's welfare, focusing solely on financial and

procedural concerns instead of emotional and developmental needs (Sanders v. Sanders, 38 Md. App.
406 (1978)). Such an oversight requires appellate intervention to ensure custody reflects the child's

well-being and stability with a proper basis established the Appellee is financially and revenge
motivated, as well as untruthful based on testimony in January 2025.

G. Continuity Concerns in Custody Determination & Financial Transparency Failures

The trial court misinterpreted Appellant's existing custody arrangement, wrongfully framing
shared summer custody as non-involvement when parties have an implied split custody.

Maryland law emphasizes stability in custody modifications, even when summer custody is

evenly split (McDermott v. Dougherty, 385 Md. 320 (2005)). Failure to recognize an established

custodial presence contradicts Maryland's continuity-based custody principles (Flynn v. May, 2004 Md.

App.).

Moreover, Appellee failed to provide financial transparency, yet the trial court accepted
unverified claims, violating Maryland's requirements for financial disclosure (Md. Code Fam. Law §

10-128). Misallocation of child support warrants appellate review (Peterson v. Peterson, 219 Md. App.
713 (2014)).

H. Opposition to Appellee's Attorney Fee Request & Due Process Violations

4
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Appellee's request for attorney fees should be denied, as trial court errors, judicial bias, andfinancial miscalculations obstructed Appellant's due process rights, forcing unnecessary litigation(Jefferson-E1 v. State, 330 Md. 648 (1993)). Maryland law recognizes improper financial penalties
stemming from procedural violations as unconstitutional.

IV. Conclusion & Requested ReliefGiven the judicial bias, procedural violations, failure to issue summons, evidentiary errors, financial
mismanagement, and continuity concerns, Appellant respectfully requests appellate intervention.
Appellant seeks the following interventions:

1. Vacate the trial court's custody ruling due to judicial errors.
2. Remand for a new custody hearing before a different judge in a neutral venue.
3. Require proper judicial review ofAppellee's parental fitness compared to Appellant, andverification of financial documents.

4. Grant Appellant modification to custody as proposed in the Modified Judgment ofAbsolute
Divorce, granting Appellant sole legal and physical custody.

5. Investigate potential conflicts of interest regarding Appellee's mother's employment overlap
during the period ofAppellee filing in Baltimore County Circuit Court and appropriate updatesto M.D. Judicial Code.

The current ruling is based on procedural failures, judicial prejudice against a Pro Se father, and factual
misrepresentations, undermining its validity. Appellate intervention is necessary to secure a fair and
just resolution.

Respectfully submitted, Jeffrey Francis Barry, Pro Se

:

I HEREBY CERTIFY that on this 12th day ofMay 2025, a copy of the foregoing document was servedvia being mailed first class, postage pre-paid upon:

Amy Schwender Hunter Gallagher29 Spring Glen Court 999 Corporate Blvd., Suite 100
Cockeysville, MD 21030 Linthicum Heights, MD 21090

PrJéffrey
5/12/2
Address:
3502 E. PRATT ST.
BALTIMORE MD, 21224
email: JFBARRY87@gmail.com // phone: +1.667-212-8422
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 In The Circuit Court for Baltimore County, Maryland

AMY BARRY

 Vs. Case No. C-03-FM-20-3949

JEFFREY F. BARRY 

Reporter's Official Transcript of Proceedings

Motions Hearing 

Towson, Maryland

January 30, 2025 

BEFORE:  THE HONORABLE KEITH TRUFFER, ASSOCIATE JUDGE

APPEARANCES:

For the Plaintiff:

HUNTER GALLAGHER, ESQUIRE

For the Defendant:

Jeffrey F. Barry, pro se

Transcribed By:

Randy K. Mackubin, Official Court Reporter 
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THE COURT:  We are on the record.  At this 

time the Court will call the case of what is now 

Schwender versus Barry, C-03-FM-20-003949.  Will 

counsel and Mr. Barry identify yourselves for the 

record, please. 

MR. GALLAGHER:  Good morning, Judge, hunter 

Gallagher, G-A-L-L-A-G-H-E-R, on behalf of Amy 

Schwender, formerly known as Amy Barry, to my right. 

THE COURT:  Good morning, Mr. Gallagher.  Good 

morning, Miss Schwender.  And Mr. Barry. 

MR. BARRY:  Mr. Barry, pro se.  Jeffrey 

Francis Barry. 

THE COURT:  Good morning, Mr. Barry.  We are 

here on a number of motions and I will go through those 

in a moment and address them.  Initially though there 

is -- one -- the principle motion is Mr. Barry's motion 

to modify custody.  But there is a matter I'd like to 

address first.  As I have occasion to say from time to 

time, this is a court of law; it is not a playground, 

not a street corner and for that reason there is a 

certain formality that I expect that the parties and 

counsel will abide by when here and, frankly, in their 

filings with the Court.  And I will just -- principally 

this applies to everyone, but I will address Mr. Barry 

particularly because there has been some times when he 
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has been unable to keep that in mind. 

Mr. Barry, every time that you have been in 

this courtroom I have addressed you by your title and 

by your surname.  I believe that is appropriate.  It 

shows my respect for you which, frankly, you deserve.  

And in fact, everyone who comes in this courtroom is 

entitled to that same respect.  So throughout these 

proceeding today and I would ask in the future and in 

effect direct you in the future if you file pleadings 

in the Court, please refer to parties and individuals 

by their title and surname, not by their first name, 

okay?  Do you understand?  I'm asking you a question.  

Do you understand?

MR. BARRY:  Directly, what you are saying -- 

THE COURT:  Yes, sir. 

MR. BARRY:  -- in the context of that, Judge, 

my addressing of you with your personal name -- 

THE COURT:  Yes, sir. 

MR. BARRY:  -- is perhaps on your personal 

relationship with the Plaintiff and --

THE COURT:  It matters not. 

MR. BARRY:  I -- 

THE COURT:  Well, just understand --

MR. BARRY:  Well, I would also like to --

THE COURT:  Wait.  Before we go on to anything 
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else, I expect that you will do that in this courtroom, 

okay?  Because it is not going to help you if you 

don't. 

MR. BARRY:  I have listened to you and heard 

what you said. 

THE COURT:  Yes, sir.  Very good.  All right.  

The motions that are before the Court are, as I said, 

Mr. Barry's motion to modify custody that was filed on 

December 4th of 2024, a motion which is not titled, but 

it concerns the parties' minor child, Owen, his 

schooling, that was filed on December 18th of 2024.  I 

held that sub curia for this hearing.  And then there 

was a motion that is titled motion to correct 

appearance of Mr. Gallagher. 

MR. BARRY:  And I have one item to add to 

that. 

THE COURT:  I'm sorry. 

MR. BARRY:  I have one item to add to that. 

THE COURT:  Let me finish what I'm saying here 

and I will hear from you.  That was filed on 

January 17th of 2024.  There were two other motions 

filed by the Plaintiff, one of those was filed on 

January 24th of 2024 and a motion for attorneys fees, 

and then the most recent one, which was just filed 

yesterday, a motion to quash a subpoena that had been 
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served by Mr. Barry on Miss Schwender concerning the 

appearance of Owen at this hearing. 

Is there another motion, Mr. Barry, that you 

have filed that I haven't addressed?  

MR. BARRY:  Not in terms of pre-file, but 

however, I would like to motion the Court to reconsider 

transfer of venue.  I think that the facts of this case 

will still reflect that there was an express violation 

of Maryland code at the outset of this case with it's 

original settlement hearing where the original 

settlement judge in fact had worked with and my other 

parties' here lawyer, clerked with directly, and my 

other parties' here ex mother-in-law worked with for 10 

years in the Family Law Court's hearing.  

So I do think it serves the interest of 

justice that a venue where my son hadn't met and 

interacted with most of the judges and regularly been 

in the chambers of, which I think on admission 

Mr. Gallagher here has met my son while he essentially 

has been babysat while his mother slept.  I would like 

to consider a motion for transfer of venue.  I don't 

think I have acted that says I won't follow the 

structure of what is put before me and when I say that 

there is a perception of, I won't say bias here, but I 

will say that you have a positive view of the other 
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party that is a preconceived view that you, yourself, 

Judge, have probably gained over knowing the ex 

mother-in-law in this case for probably much of while 

you worked here considering her position. 

THE COURT:  All right. 

MR. BARRY:  I will assume that there wasn't a 

motion to quash the subpoena --

THE COURT:  Let me address.  So Mr. Barry has 

moved to reconsider a motion he has made a couple of 

times and it is in part a venue transfer but also 

asking me to recuse myself and thus have the case 

transferred to another --

MR. BARRY:  I don't ask that specifically.  

Not you specifically, but I think that constitutionally 

does meet a bar that it would suit the interest of 

justice where this case were simply transferred to 

Baltimore City where I don't think any of those 

perceptions, although my ex mother-in-law does have 

some legal times in the stance of Baltimore City with 

the MDEC rollout here.  But that is surely the basis of 

my motion. 

THE COURT:  I understand.  I do not take it 

personally.  You have every right -- and I can 

understand your concern, but as I said in a prior 

ruling on this issue, you raised it once before, while 
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I know Miss Schwender, I have had very little contact 

here with her, within the courthouse at all. 

MR. BARRY:  As I say --

THE COURT:  Excuse me, sir. 

MR. BARRY:  I don't mean to interrupt you --

THE COURT:  You are going to have to let me 

finish because there needs to be a record. 

MR. BARRY:  Before ruling, my last statement 

on that is I do believe it is abuse of your discretion. 

THE COURT:  Okay.  As I said, the Plaintiff, 

Miss Schwender's mother works here.  I have had limited 

contact with her while she has been here.  I have 

certainly had no communication with her about this 

case.  I did not know the Plaintiff, Miss Schwender, at 

all, had never met her until she was in court for the 

first time here.  I have received no information, zero, 

none from any source about this case and the matters in 

this case from any source other than evidence that has 

been presented in this courtroom while Mr. Barry has 

been present.  I don't have any animus towards him.  I 

don't have any preference towards Miss Schwender.  I 

rule on the law on the facts as they are presented to 

me. 

So for those reasons, I'm going to deny the 

motion to reconsider made orally here this morning. 
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MR. BARRY:  Okay. 

THE COURT:  All right.  Let me address the two 

motions, the motion to modify and the motion concerning 

schooling will be heard today after evidence.  The 

motion to quash subpoena is ripe.  Have you seen a copy 

of that?  It was filed electronically yesterday. 

MR. BARRY:  Yes, I have seen a copy of the 

motion to quash and in fact, that can be essentially 

brought up here. 

THE COURT:  Yeah, I'm going to bring it up 

right now. 

MR. BARRY:  Before we begin --

THE COURT:  Mr. Barry, we have had problems 

with this in the past.  You need to -- I will give you 

full opportunity to tell me anything you want to tell 

me about the matters that are raised in these motions.  

However, there is an ebb and flow to that and you have 

to be patient and let, one, me speak.  I need to make a 

record; and two, what I say may be helpful to you; and 

three, you must permit the other side an opportunity to 

speak.  So if you can hold off for a moment on that 

motion, I'm going to hear first from the party who made 

the motion, and that is Mr. Gallagher.  All right. 

MR. GALLAGHER:  Thank you, Judge.  Good 

morning.  I think I laid out my position in writing and 
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I'm sure the Court has had an opportunity to read Mr. 

Barry's, I understand.  I don't have anything to add.  

I -- I think I put everything in writing. 

THE COURT:  Mr. Barry, why do you believe it 

is important for Owen to testify here today?

MR. BARRY:  Well, before beginning, and even 

before addressing this, I think as his mother, that 

question of where is my son today is important before I 

answer that question.  So my understanding from 

speaking with him yesterday is his mother has informed 

him he would be testifying and that when he did, he 

would essentially go through the process of giving 

testimony.  

Now, I will state one thing in terms of my son 

giving testimony, I don't believe that there is any 

reason to cross examine a child, but in his best 

interests outcome, he is nine years old.  He is very 

able to differentiate between right and wrong, good and 

bad for him and he has no discomfort with the aspect of 

the Court.  He comes here with his grandmother.  And in 

fact, it is emotionally harmful for him to not let him 

speak his mind in this process where he feels his 

family is part of this establishment and process.  

There is a lot of specifics in my petition 

that I believe the other party has even made some 
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admission to say statements of fact about his 

circumstance of neglect and about his circumstance 

where he feels that he would be better off and what he 

expresses to move in full-time with that.  

Just on the matter of his testimony, I think 

in terms of his best interests, the only way to not 

have a back and forth discourse between myself and his 

mother on what he has said, because in all truth, he is 

a child.  He may not want to express to his mother the 

same thing he expresses to me and vice versa.  Okay?  

In terms of him being able to give his word for that, 

it will in the long run, especially when he is a child 

that in the past his mother has tried to put in 

counseling, it will benefit him to at least feel he has 

spoken his mind and in terms of appeals of this Court, 

as far as I understand it, in terms of where the child 

has been allowed to speak their mind, there is 

something to do with appeals and I fully intend to 

appeal this case if my son is not permitted to speak 

his mind to the Court at age nine but I fully 

understand the discretion of the judge.  

In my child's specific circumstance I don't 

wish him to miss school; I don't wish him to miss other 

opportunities but it would be in his best interests to 

speak just to be able to provide what his views are.  
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If he wants to speak on any topics or other party would 

like to cross examine him on specifics, I will just 

state I don't think that is necessary and I would 

request the subpoena, if they are opposing it, simply 

be restricted to him being allowed to speak rather than 

being cross examined by either party. 

THE COURT:  Sure.  All right.  Thank you.  In 

these kind of cases the Court certainly has the 

opportunity under the appropriate circumstances to 

speak with a child or children who are the subject of 

custody proceedings.  Personally, I have done that 

very, very rarely over the course of my time here on 

the Court.  And the reason is I believe that it is more 

harmful to the child to be placed in the middle of this 

conflict, and this is, to be sure, a very contentious 

custody matter and it has been since I have first come 

on to the case.  I find that it is more harmful to the 

child to be placed in the middle and as Mr. Barry I 

think said well, that he may say one thing to one 

parent that he is afraid to say to the other.  And I 

think it is more harmful than it is beneficial to hear 

what the child has to say.  There are other ways to 

obtain that.  

And in this instance, given the high level of 

antagonism between the parties, I am going to exercise 
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my discretion and decline to interview Owen in this 

case, at least at this time as part of this motion. 

MR. BARRY:  I would like to motion to 

reconsider on some grounds here that I --

THE COURT:  You just argued. 

MR. BARRY:  Well, you just ruled.  So in terms 

of you have made the statement you, yourself, you in 

the past have under good cause ordered psychological 

evaluation or essentially an interview through those 

means, I would like to motion that Dr. Seibert here for 

the Circuit Court simply be the one who interviews my 

son.  He has made a recommendation in the past to 

interview my ex wife based on her repeated statements 

based on her statements that she is in emotional 

distress or has problems or is seeking therapy herself, 

that I would like a motion to reconsider that there be 

a home study in the other case.  I think these are some 

of those routes that you mentioned that the child's 

circumstances, which is tantamount to custody 

reevaluation be sought here. 

THE COURT:  I'm going to deny that now.  If 

you want to file something in the future -- 

MR. BARRY:  I will. 

THE COURT:  We are here to deal with that.  

That motion directly addressed this proceeding.  So I 
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had to rule on that.  So I'm going to grant the motion 

to quash the subpoena for Owen. 

MR. BARRY:  Okay.  And I would just like --

THE COURT:  Whoa.  Sir, you are going to have 

to wait.  I need to do this in a deliberate, organized 

process.  We don't do things this catch as catch can. 

MR. BARRY:  All right. 

THE COURT:  The other motion that is pending 

and is not really related to the hearing today is Mr. 

Barry's motion to correct appearance of counsel.  You 

are going to have to --

MR. BARRY:  Can I speak on this one?

THE COURT:  Explain what that is?  

MR. BARRY:  Well, I think it is very plain 

here.  When you put your signature to paper and certify 

you have done something, the thing that is certified 

should have been the thing you have done.  That is not 

the case here.  And I have evidence to that and I think 

in the legal strategy of Mr. Gallagher, I can't amount 

what he may have been attempting to do, if it wasn't 

strategy behind certifying, he sent something on 

December and made an appearance on December 8th and 

then withheld any appearance or mailings until 

January 8th. 

THE COURT:  Hold on.  Let me catch up with you 
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to make sure I'm following what you are saying. 

MR. BARRY:  Sure.  There are exhibits with it. 

THE COURT:  Okay.  Let me look at the record. 

MR. BARRY:  I'd like to enter into the record 

-- 

THE COURT:  Hold on.  You got to do it slowly. 

MR. BARRY:  I will try. 

THE COURT:  Let me pick up. 

MR. GALLAGHER:  I believe the entry of 

appearance Mr. Barry is talking about is on January 8th 

of this year. 

THE COURT:  January 8th.  I misheard him.  All 

right.  All right.  I see that Mr. Gallagher entered 

his appearance on January 8th of 2025.  What papers or 

pleadings do you believe should have been sent to you 

that were not sent to you?

MR. BARRY:  I would just like to point out the 

certificate of service itself, if you read it. 

THE COURT:  It says copy of the foregoing 

entry of appearance was filed via MDEC and mailed first 

class to Mr. Barry at 3502 East Pratt Street.  You are 

saying you did not receive that?  

MR. BARRY:  I believe there is a date that you 

are omitting. 

THE COURT:  It says the 8th day of December. 
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MR. BARRY:  Okay.  Now I'm hearing it.  Well, 

in terms of mistake or otherwise I would just like to 

let it be noted here that that was simply a request to 

correct if it was a mistake the entry of appearance or 

otherwise the certificate of service.  However, I think 

against Mr. Hunter's favor about his motives, he made 

no defense or opposition along those lines.  It was 

simply a mistake. 

THE COURT:  Let me ask you this question.  Did 

you receive a copy of the entry of appearance -- 

MR. BARRY:  Not in terms -- 

THE COURT:  Listen to me.  Let me finish. 

MR. BARRY:  All right. 

THE COURT:  Did you receive a copy of it 

shortly after January 8th of 2025?

MR. BARRY:  I just -- to not move forward 

continually interrupting you, sir, if you have a hand 

signal or something if you are going to be long of 

thought to --

THE COURT:  I appreciate that. 

MR. BARRY:  I'm trying.  In terms of receipt, 

Hunter e-mailed me on the 7th -- 

THE COURT:  Mr. Gallagher. 

MR. BARRY:  Sure.  And the Plaintiff's counsel 

on the 8th filed by MDEC.  So I believe the entry was 
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put into MDEC on the 8th of January. 

THE COURT:  Right. 

MR. BARRY:  Not December. 

THE COURT:  Uh-hum. 

MR. BARRY:  However, the certificate of 

service, again, I will state, clearly states 

December 8th. 

THE COURT:  Okay.  Let me go back to my 

question. 

MR. BARRY:  I have not made --

THE COURT:  Let me go back to the question.  

Sir, did you get a copy of it after January 8th?

MR. BARRY:  After January 8th. 

THE COURT:  Yes.  What then is the prejudice 

that you claim as a result of that?

MR. BARRY:  There is simple action of if I 

were to make a certifying statement that I had done 

something on December 8th, it would be a statement of 

honestly, that I had done something on December 8th. 

THE COURT:  If I believe that this was an 

intentional effort to deceive, perhaps you are right.  

But it seems pretty obvious to me during the changeover 

from 2024 to 2025 that this was a simple error and 

without any prejudice to Mr. Barry. 

MR. BARRY:  Well, if the year were simply to 

RESPONDENT'S APPENDIX F

Appendix Page 049



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

change from '24 to '25 and it were January to January, 

that may make sense, but this a month rollover.  So it 

would have potentially say January '24, if they got the 

year wrong, but it said instead December '24. 

THE COURT:  Mr. Barry, I am going to have to 

cut you off at times. 

MR. BARRY:  I understand.  I will leave it at 

that.  Counsel could not --

THE COURT:  Sir, please don't speak over me.  

Please.  We do have to move on and there are times that 

I may have to cut you off.  I have heard you fully on 

this.  There is no prejudice to you.  I'm going to deny 

the motion to correct appearance of counsel.  All 

right.  

There are more substantive things we need to 

deal with. 

MR. BARRY:  I understand. 

THE COURT:  I'm going to hold off on the 

Plaintiff's motion for attorneys fees.  That is the 

other one that is open.  I will consider that at the 

end of the case.  

Sir, that leaves us or brings us to the real 

substantive motion that is before the Court, and that 

is Mr. Barry's motion to modify custody.  Custody was 

determined on an -- to the extent it is ever permanent, 
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but semi permanent basis by the Court's Judgment of 

Absolute Divorce of January 12th of 2022 and the 

custody provisions dealing with the parties' minor 

child Owen, who is now age nine, were that the parties 

would have shared physical custody, Owen would reside 

primarily with his mother, Miss Schwender, during the 

school year.  Mr. Barry, Owen's father, would have Owen 

on alternating weekends from Friday to Sunday; every 

third weekend he would have him from 10:00 a.m. to 

5:00 p.m. on Saturday, and every Wednesday after school 

visit until 7:00 p.m..  During the summer, Mr. Barry 

would have six weeks that are divided by three non 

consecutive two week periods.  In addition, the Court 

has twice approved Mr. Barry's request to take Owen on 

a winter vacation, a winter break for a 10 day period 

during January and February, and that has been on each 

occasion without opposition from Miss Schwender.  I did 

make some adjustment last year by shifting one of the 

summer weeks of vacation to Miss Schwender.  I have not 

done so this year. 

The parties alternate holidays between 

themselves.  That is the custody order that is in 

place.  

So that you understand, Mr. Barry, what the 

standard is that you have to meet, it is really 
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two-fold:  One, the first standard is you must 

demonstrate that there is a material change in 

circumstances from the time that order was entered that 

would require the Court to reconsider custody.  And 

then and only then do we get into the circumstance of 

finding what is in the best interests of Owen.  Okay?  

Is that helpful to you?  

MR. BARRY:  Well, I think I have established 

that.  The petition states very clearly --

THE COURT:  I want you to understand what the 

standard is. 

MR. BARRY:  Thank you. 

THE COURT:  All right.  So with that, and it 

is your burden to produce evidence by preponderance of 

the evidence that those conditions are met. 

MR. BARRY:  Okay.  Wonderful.  I will just 

take it that the motion on essentially a shadow day at 

a private school that was the other pending motion held 

sub curia, we can come to a frame of --

THE COURT:  That will be part of this because 

as I understand it, it was preliminary to your request 

to move him to Baltimore City. 

MR. BARRY:  In case we did not get to hearing 

so he would not lose opportunity to have a seat at 

Saint Kasimir's, which he has one held, that motion 
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could be addressed by them if they chose. 

THE COURT:  I will incorporate -- I'm going to 

say if there is no material change in circumstances --

MR. BARRY:  The material changes, first and 

foremost -- 

THE COURT:  Let me make sure the record is 

right.  You are going to testify on this issue, 

correct?

MR. BARRY:  Well, I intend to testify and I do 

believe I know the motion to quash was --  

THE COURT:  Denied. 

MR. BARRY:  Of course.  I don't think so.  I 

think the motion to quash, I hope it was denied. 

THE COURT:  Yes, I denied it. 

MR. BARRY:  The motion to quash or my 

subpoena?  

THE COURT:  I apologize.  You are correct.  I 

granted -- you are correct.  I granted the motion to 

quash. 

MR. BARRY:  Again, in terms of your 

discretion, I do think that is fair because there is 

preponderance of evidence that the circumstantial 

changes to Owen's life --

THE COURT:  Okay.  Are you testifying now?  

Because if so, you need to raise your hand and be sworn 
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in. 

MR. BARRY:  In terms of doing an affidavit 

that I swear to tell the truth, whole truth and nothing 

but the truth, I'm ready to do that. 

THE COURT:  Very good.  Swear him in.  

(WHEREUPON, the clerk administered the oath.)

MR. BARRY:  I affirm under the penalty of 

perjury that I'm making statements that are the truth, 

the whole truth and nothing but the truth.  This is my 

belief. 

THE COURT:  Good enough for me.  Thank you.  

Bring whatever you want to use to testify up to the 

witness stand and testify from there, please.  Just 

makes it better.  I'm sure you are going to be asked 

questions.  It makes it better --

MR. BARRY:  Give me one or two --

THE COURT:  Sure.  If at some point you need 

to retrieve a document, you can do that.  That is not a 

problem. 

MR. BARRY:  All right.  I don't want to be 

complicated with this.  The order doesn't necessarily 

matter but I do have some things to hand some parties. 

THE COURT:  You are good.  So Mr. Gallagher, 

if Mr. Barry has a document that he wants to discuss, 

please go up to the witness box and retrieve it from 
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him when he offers it to you. 

MR. GALLAGHER:  Thank you, Judge. 

THE COURT:  Very good. 

MR. BARRY:  Thanks.  That will keep everything 

on pace. 

THE COURT:  Good.  Let the record reflect Mr. 

Barry is organizing his documents to make it easier for 

him to testify.  If you can take the stand.  Mr. Barry 

is in the witness box at this time. 

THE WITNESS:  Sure. 

THE COURT:  Mr. Barry, what would you like to 

tell me to share that there had been a material change 

of circumstances since the Court's prior order?  

THE WITNESS:  The first material changes, Owen 

and I have changed residences since the last time 

custody was addressed.  So we were living at 4314 East 

Lombard Street where Owen had a room and I had a room 

and since then we have moved into 3502 East Pratt 

Street where we have resided for the record quite 

sometime now. 

THE COURT:  When did you make that move?

THE WITNESS:  I have a text message record of 

that.  So I can send that precise detail. 

THE COURT:  Do you remember generally when you 

moved?
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THE WITNESS:  Maybe a year and a half ago, to 

make a permanent move.  So essentially it was a slow 

move where his bedroom was built out in our house and 

it was made ready for him and then slowly over the 

period of a couple months his bed and everything was 

moved in as the property got sold and the lease was up, 

things like that.  Materially, we have --

THE COURT:  Go ahead. 

THE WITNESS:  Materially we are now living in 

a new property, so that is one change.  

My understanding on information and belief is 

my ex wife's work schedule has changed as well. 

MR. GALLAGHER:  Objection.  Foundation. 

THE COURT:  Well, you can cross him on that.  

This is what he is saying.  Tell me -- 

THE WITNESS:  Sure.  I mean, I speak to my son 

every single night.  So he will talk to me and tell me 

when his mother leaves or text me that she has left and 

--

THE COURT:  -- what you understand her work 

schedule to be?

THE WITNESS:  She has refused all -- I believe 

it is part of the JAD -- in terms of my request for a 

schedule that it is in there, I have a right to know 

essentially what is being done with my son, who he is 
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being left with, his activities.  I have never once 

received a calendar schedule or answers from my ex wife 

except to essentially pound sand, if I can quote her, 

in complete and you utter contempt of the JAD.  

THE COURT:  So you are saying you have not 

received her work schedule?

THE WITNESS:  She refuses both her schedule 

and Owen's schedule.  So I have no breakdown of what 

Owen's activities are there.  I have a strong 

understanding from being so close with my son in 

communication was my son daily, even despite the 

physical separation, so he expresses that he has been 

left more -- 

MR. GALLAGHER:  Objection. 

THE COURT:  Overruled.  I want --

A. He expresses to me.  I think that is fair.  I 

would like to understand what the objection is. 

THE COURT:  It is probably hearsay.  But that 

is okay.  Just go and tell me. 

THE WITNESS:  Okay.  I mean, he expresses to 

me, I will give an example of majority of Wednesday 

nights and I will just take it back to December since 

the filing period.  Every instance per the JAD I will 

pick him up after school and in fact I volunteer at 

Warren Elementary School, so I will go there after 

RESPONDENT'S APPENDIX F

Appendix Page 057



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

school and voluntary with the club that he participates 

in. 

THE COURT:  What club is that?  

THE WITNESS:  This is a new semester for this.  

Last year there was a Pokemon club that started where 

he plays cards and I volunteer there with one with of 

his other friend's father's and we run the Pokemon 

club.  This semester he is helping as a trainer since 

it is something we enjoy together; he is teaching 

younger kids how to play.  And that is something we do 

together every Wednesday.  

Here is where our Wednesdays go from here, 

however.  After Pokemon club I will return him home to 

my residence.  You know, week on, week off his 

stepsister, I will start with the frame of that term 

and get into it, but if you ask my son, you know, does 

he have a stepsister, he would understand what that 

term means with no blood relation but that me and my 

fiancee are getting married and her daughter -- 

MR. GALLAGHER:  Objection, Judge. 

THE COURT:  Excuse me.  There is an objection.  

What is the objection?  

MR. GALLAGHER:  Regarding what the child 

believes.  Speculation. 

THE COURT:  Overruled. 
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THE WITNESS:  Sure.  They are very close.  See 

each other as brother and sister and per the JAD --

THE COURT:  What is her name?  

THE WITNESS:  Lennon Humes. 

THE COURT:  Okay. 

THE WITNESS:  As much as possible I have tried 

to restrict some information about Ashley and her 

children due to my ex wife. 

THE COURT:  This is your partner?  

PROSPECTIVE JUROR:  This is my step daughter.  

I will be essentially claiming her as a dependent this 

year on my taxes. 

THE COURT:  Okay.  I'm trying to find -- 

determine the relationship.  That is all. 

THE WITNESS:  Okay.  Yup.  So on Wednesday, so 

you know, there is just base 50/50 custody with the 

other child in the house.  So since even the beginning 

of the JAD and since before, that child has been on a 

week on, week off in our household where I am head of 

household and that is to say when she is there on a 

Wednesday, Owen will come in the door and the kids will 

be so excited to see each other, they will run and play 

and frolic and then by 7:00 p.m. Owen is having to get 

his shoes on because his mother is demanding that he be 

foot in the door at 7:00 p.m. and you know, shortly 
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thereafter I will drop him off and then my son will 

text me, maybe not 30 minutes later my mother has left.  

She has left and -- 

MR. GALLAGHER:  Objection.  Just for sake of 

efficiency, I would like to have a standing objection 

with respect to any of the statements the child has 

made. 

THE WITNESS:  Well, I have text evidence. 

THE COURT:  Understood.  Here is -- Mr. Barry, 

so you understand, the nature of the objection I'm sure 

is hearsay, correct?

MR. BARRY:  Thank you, Your Honor. 

THE COURT:  Okay.  Technically, what Owen 

tells you is not something you can relate because he is 

not here to say it himself and can't be asked about it.  

However, given my ruling earlier, I'm going to overrule 

that objection and permit you to tell me.  I'm going to 

put that in context because it is coming from you and 

not from him, but nevertheless, I don't want to stifle 

what you are trying to tell me.  Okay?

THE WITNESS:  Certainly.  And I will just 

state here that I'm only bringing things forward that I 

know I can provably evidence outside of something my 

son has said.  So text records are something that even 

if it is a text from him, that is still a simple 
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evidence record that he has stated something and even 

just claim me I text back and forth with my ex wife, 

although she has not provided me her work schedule, 

would seem to indicate she has left the house by 

7:00 p.m. and this on my son's expression to be home by 

7:00 a.m..  These things hopefully cross-examination 

testimony I will have an opportunity to ask some 

details. 

THE COURT:  Okay.  Go ahead.  Tell me what 

else you want to tell me.  You were telling me about 

the relationship between Owen and Lennon and I have got 

that.  What else?   

THE WITNESS:  Hopefully I have established 

that there is circumstantial change which is simply the 

change of residency.  But I do aver that it goes 

further than that with my son. 

THE COURT:  All right.  What is different 

about the two residences?  

THE WITNESS:  What is different about the two 

residences in terms of where we have moved or between 

--

THE COURT:  How does it affect Owen?  

THE WITNESS:  It improves his life immensely. 

THE COURT:  How so?  

THE WITNESS:  He now has access to a party in 
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the house that is close to his age that he can play 

with while home.  He has essentially better room 

amenities.  So he has a full bathroom.  He has 

essentially like a single college dorm suite in the 

house.  He has a wonderful room.  I would love to show 

a picture of it.  I'm proud of what I have been able to 

do for my son.  And in addition to that, I mean the 

home runs efficiently.  There is two parents in it 

full-time.  Me, I believe your prior ruling said 

something along the lines I was an 80-hour a week 

worker.  So just say that was true at one point in my 

life.  I now have a long and termed time record of what 

I actually work. 

THE COURT:  How often do you work now?

THE WITNESS:  Well, I work full-time but I 

work from the house and I work with full flexibility.  

I work probably between a 41 and 42-hour workweek on 

average.  Okay.  But with full flexibility.  Every 

single day that Lennon is in the house I pick her up 

and drop her off from school.  I go with the mother, of 

course.  So Ashley and I essentially are linked at the 

hip for probably the entire day.  She is stay at home 

now taking predominantly care of the house and the 

children when they are home and in and out of the house 

for their base care.  In Owen's circumstance, it is a 
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lot of me being the primary care simply because in his 

circumstance I have him so little, I truly enjoy taking 

care of all of the things that he needs.  And in fact 

he does need them desperately.  So --

THE COURT:  So you work from home completely?

THE WITNESS:  Completely.  I am full-time 

remote and I have been since my employment at Lockheed 

Martin and that is not changing with return to work 

schedules. 

THE COURT:  Still employed at --  

THE WITNESS:  I'm a staff engineer and a lot 

of systems I maintain are in remote data centers.  So 

that -- 

THE COURT:  Still at Lockheed?  

THE WITNESS:  And I will continue.  I'm a 

staff engineer at Lockheed Martin. 

THE COURT:  All right.  What else do you want 

to tell me?  

THE WITNESS:  Well, in terms of that, with the 

work flexibility in the past and even in rulings, I 

believe your judgment in 2022 stated something along 

the lines of I would be unable to get home and to and 

from school.  That seems to have evaporated with easy 

rulings that I have dropped him off to school on 

returns from holidays or picked him up from school.  I 
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will even aver that from the period of extreme 

contempt, essentially the night you made your ruling, 

Judge, my ex wife and I had a sidebar.  She was 

unwilling to come back to court to agree to my 

modification request at the time for some flexibility, 

like change of some days to fit a work schedule, 

modification of things, addition of winter holiday at 

the time which would have saved the Court a lot of 

time.  This was essentially then agreed to in contempt 

so long as I wouldn't come back to court.  

So from the day of the decree my ex wife 

essentially, after bringing her Court case here, threw 

your papers out the window and then started operating 

on a more loose schedule and that continued until she 

got very angry in October of last year. 

THE COURT:  Okay.  

THE WITNESS:  Well, October of 2024. 

THE COURT:  I don't understand what you are 

telling me there. 

THE WITNESS:  So you outlined the JAD and this 

was something that was admitted to I believe in -- 

well, I have multiple text evidence here, but also in 

the hearing for winter vacation that we weren't 

following the JAD.  And we were not following the JAD 

from the minute it was written and we were not 
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following the JAD with any intent for that.  There were 

some years that made absolute no sense to follow.  You 

know, I think some of that would have been very nice if 

the other party could have continued or at least from 

the start tried to accommodate some of those things, 

like winter vacation.  

But she intended to slowly hold the control 

and essentially use the JAD as a threat just like she 

under threat while we were working together for an 

amicable separation that would have given my son the 

50/50 custody arrangement that my step daughter, future 

step daughter has had and will continue to have with 

her mother and her father.  You know, the hamstring 

that at that time and then putting the situation into 

contempt, the correction of contempt at her whim 

doesn't fix the essence that it is not in Owen's 

interests to have his schedules pulled around.  It is 

not in Owen's best interests to be in full-term care of 

a parent that is not able to work with the other party.  

I have some evidence here also to the fraud of the 

mother per Owen's schooling and I would like to hand 

out some pieces of evidence here just to speak. 

THE COURT:  You can introduce anything you 

would like. 

MR. BARRY:  Okay.  Just pass this over. 
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THE COURT:  Just hand it over to the clerk.  

She has to docket it. 

MR. BARRY:  That is the full stack.  This one 

--  

THE COURT:  We're going to mark that as the 

Defendant's Exhibit Number 1.   

(WHEREUPON, the Above Referred to Document Was 

Marked For Identification As Defendant's 

Exhibit Number 1.) 

THE COURT:  Can you describe it for the 

record, Mr. Barry?  What is Defendant's Exhibit 

Number 1. 

THE WITNESS:  Just to enter for the record, my 

Defendant's Exhibit Number 1 here is a student 

information record for Owen Jeffrey Barry. 

THE COURT:  So it is Owen's student records 

and that is from Warren Elementary?  

THE WITNESS:  Correct. 

THE COURT:  Okay.  What is the purpose for 

which you are offering those?

THE WITNESS:  Well, I would like to establish 

a residency fraud.  I would like to establish here 

through evidence that my ex wife knowingly has enrolled 

my son outside of his proper zoned school and in fact 

in evidence and record when I brought this to her with 
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the zone change of school that occurred last year, she, 

again, you know, has maintained to me that she lives 

across two different addresses and that Owen resides 

across two or multiple addresses.  I have never known 

this to be the case, but when she makes a statement 

about herself that she is living between addresses, and 

my son says that she is not home overnights, I don't 

know what her schedule is.  She refuses to provide 

that. 

THE COURT:  Excuse me for a second.  Any 

objection, Mr. Gallagher, to Defense Exhibit Number 1?  

MR. GALLAGHER:  I would like to see which one 

it is.  There are --

THE COURT:  I'm sorry.  It is -- this one is 

dated April 5th of 2024.  Excuse me.  It has got -- 

THE WITNESS:  It is reflective of --

THE COURT:  Any objection to it?  

MR. GALLAGHER:  Just a moment to look at it. 

THE COURT:  Go right ahead. 

MR. GALLAGHER:  I have never seen these 

before. 

THE COURT:  Go right ahead.  

MR. GALLAGHER:  I'm going to object for 

reasons of foundation.  I don't know where this 

document came from. 
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THE COURT:  So you object to it's 

authenticity?  

MR. GALLAGHER:  Yes, thank you. 

THE COURT:  I'm going to overrule that.  I 

will take it for what it purports to be. 

MR. GALLAGHER:  Thank you. 

THE COURT:  All right.  Defense Exhibit 

Number 1 is admitted. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 1.) 

MR. BARRY:  Great.  I will just say that this 

student record, you know, it shows -- it shows just for 

an auxiliary because it does matter to some of these 

cases because on Page 2 of this, you can kind of see 

the trip dates.  Owen's winter vacation trip has been 

consistent through the years but his days absent have 

been getting much, much less, understandably him being 

absent 20 days about the year and in the timeframe of 

the divorce finalization. 

THE COURT:  Yup. 

THE WITNESS:  So just to note there for 

whatever impact.  And he is fully prepared for the trip 

this year. 

THE COURT:  Good. 

RESPONDENT'S APPENDIX F

Appendix Page 068



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

THE WITNESS:  I would like to also point to 

the address line here for student address and parent 

guardian information where it states 24 Pickburn Court. 

THE COURT:  Okay.  I note that. 

THE WITNESS:  And next, I would like to also 

have supporting evidence here enter this Baltimore 

County shared domicile disclosure for 2024, 2025, this 

document was not obtained from the school.  You can see 

it is scratched out.  This was texted to me from Amy on 

my request. 

THE COURT:  You got this from Miss Schwender 

--

THE WITNESS:  From Miss Schwender. 

THE COURT:  Show it to Mr. Gallagher.  All 

right.  Any objection to this?  It is one of five. 

MR. GALLAGHER:  No objection.  Thank you. 

THE COURT:  All right.  Defense Exhibit 

Number 2 is admitted.  And it is a shared domicile 

disclosure renewal form for the 24/25 year issued by 

Baltimore County public schools and filled out by hand. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 2.) 

MR. BARRY:  For this piece of evidence here, 

on the shared domicile disclosure form, I would like to 
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point out I don't know who signed this.  I assume like 

the bottom box there says the homeowner/lease owner, 

Miss Schwender or her father and I assume her as well 

have signed this form. 

THE COURT:  Okay.  Go ahead. 

THE WITNESS:  I would like to note that the 

current address listed is 24 Pickburn Court.  Owen's 

address that he sleeps head on pillow, which I believe 

is the measure of where you live in terms of a primary 

residency for this as far as have I ever seen is not 24 

Pickburn Court.  

Also would like to point out -- 

THE COURT:  Where is he as far as you 

understand?  

THE WITNESS:  Owen's address as far as I 

understand has been static while he is with his mother.  

He lives at his grandmother's, Cathy Schwender's, at 29 

Spring Glen.  So current proof of domicile, I will also 

note that Number 2 states child support administration 

envelope.  So whatever child support she is receiving 

is registered at an address that the child doesn't live 

at. 

THE COURT:  Okay. 

MR. GALLAGHER:  Judge, I'm going to renew -- 

well, I did not object previously but then the 
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testimony from the witness, I don't know who signed 

this form. 

THE WITNESS:  It is blocked. 

THE COURT:  That is all right -- you don't 

have to chime in, Mr. Barry. 

MR. GALLAGHER:  In other words, I'm objecting 

based on laying a foundation. 

THE COURT:  I'm going to let it in for what it 

is worth. 

MR. GALLAGHER:  Thank you, Judge. 

THE COURT:  Thank you.  What else do you want 

to tell me, Mr. Barry?  

THE WITNESS:  Wonderful.  I -- in terms of 

establishing that I have now a series of text messages.  

This was the best way I could concisely put them in so 

they can be read.  If the Court really wants me to 

print them out one to a page. 

THE COURT:  That is all right.  Who are the 

text messages to and from?  

THE WITNESS:  These are text messages, a 

complete conversation that occurred on June 13th 

between Miss Schwender and myself. 

THE COURT:  June 13th of what year?

THE WITNESS:  All right.  Let's see here.  It 

would be June 13th of last year. 
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THE COURT:  2024. 

THE WITNESS:  Yes.  So the prior --

THE COURT:  All of these are between you and 

Miss Schwender?  

THE WITNESS:  Correct. 

THE COURT:  And who is speaking in the blue?  

Who is speaking in the black?  

THE WITNESS:  I am speaking in the blue.  So 

the conversation starts out with the request from Miss 

Schwender and what with this piece of evidence, I would 

like to establish that -- with regard to my son's 

friendships and his relationships with his peers, my 

ex-wife is not the proper caregiver for Owen and the 

reasons I have and the belief I have stem from 

incidents like this.  So my ex wife will often get into 

arguments with other parents on the playground, some of 

Owen's peers and friends -- 

MR. GALLAGHER:  Objection. 

THE COURT:  Sustained. 

THE WITNESS:  With the result of those, many 

of his friends' parents have come to me and some of 

them have offered to provide testimony about 

essentially --

THE COURT:  Will they be testifying here 

today?  
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THE WITNESS:  They are not.  I don't want to 

extend that out to them actually. 

THE COURT:  Listen to me. 

THE WITNESS:  I will retract that. 

THE COURT:  So you can't tell me what they 

told you. 

THE WITNESS:  I will retract that. 

THE COURT:  Let me ask you about the text 

messages.  So if you are telling me that the message 

that is in black comes from Miss Schwender -- 

THE WITNESS:  Correct. 

THE COURT:  -- I'm looking at the first one in 

the upper left hand corner. 

THE WITNESS:  Yes. 

THE COURT:  She refers to a friendship between 

Owen and a particular girl.  Who is the girl to your 

understanding that Miss Schwender is referring to?

THE WITNESS:  With regard to children, I don't 

know if I should just use an initial or not. 

THE COURT:  You have to -- is she a girl at 

school?

THE WITNESS:  She is a little girl in his 

grade. 

THE COURT:  At Warren Elementary?  

THE WITNESS:  Yes.  And over time and through 
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schooling Owen is friends with most of the children 

across his grade. 

THE COURT:  Okay. 

THE WITNESS:  This would probably be his 

friend that he spends the most time with.  So if I'm 

going to catch my son getting a call from a friend too 

late at night, it might be this little girl.  So they 

are very close friends.  That is not pushed or 

initiated by anyone.  But I'm using this as an example 

of how my ex wife treats his very close friends.  What 

I brought up with the parent is the little girl's 

friends are very concerned a lot of the behaviors --

THE COURT:  You can't tell me what they have 

told you. 

THE WITNESS:  Hearsay.  I understand that.  

This is direct evidence.  I will just read the text in 

terms of the first one, down through the conversation 

because I think this conversation is prescient and it 

is on topic for Owen's education and --

THE COURT:  If you want to point me to which 

of those.  I can read them probably quicker than you 

can recite them. 

THE WITNESS:  Just number 1. 

THE COURT:  I have read that.  

THE WITNESS:  Well, with the actual text, this 
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is her base text to start the whole conversation.  It 

is a request to stop encouraging the friendship between 

Owen and the girl. 

THE COURT:  Yup. 

THE WITNESS:  And then she makes comments 

about what the girl does to Owen that I don't think 

need to be read. 

THE COURT:  I read it. 

THE WITNESS:  But she makes a statement here 

that the girl is a problem because everything gets 

swept under the rug because of her IEP.  So this is one 

example of a girl that has an IEP.  I know there are 

probably others at this school and throughout the 

Baltimore County school system.  

So just with this first text, my entry into 

evidence, one fact I would like to establish is Saint 

Kasimir's does not have any students with IEPs. 

MR. GALLAGHER:  First of all, I will object to 

the client's response.  I don't see where -- 

THE COURT:  I will take it -- Mr. Barry, 

please, when there is an objection, I need to rule on 

it, not you. 

THE WITNESS:  All right.  Not a conference. 

THE COURT:  It does say IEP at the end there.  

I understood the point.  I have read this.  What else 
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do you want it tell me about this exhibit?  

THE WITNESS:  If you have read -- if you could 

just characterize then text one through eight and then 

I will give you just kind of what you think is, in 

essence, not to read every single one of these. 

THE COURT:  Okay.  All right.  I have read the 

e-mails. 

THE WITNESS:  On the first one, maybe you can 

just semi agree or disagree without making --

THE COURT:  I don't agree or disagree.  I have 

read it.  What else do you want to tell me?

THE WITNESS:  Just to highlight in text number 

five, I asked if she is living at 29 Spring Glen Court 

and then, you know, through the remainder of this 

conversation here, if you will flip over to the back 

page, you can see expressly in text number eleven her 

eventual response that she says she lives at 24 

Pickburn Court.  Owen lives at 24 Pickburn Court.  It 

says that on everything she owns.  And then she even 

states how frustrating it is I keep asking this 

question.  She laughs in text number 13 with an LOL and 

says life is complicates and another text response.  

She also makes a statement in text number 12 that it is 

called picking up the pieces after a failed marriage.  

She in text number 12 also states that Owen lives 
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between multiple houses and tells me that I have always 

said that, I being Amy Schwender or Miss Schwender in 

this instance.  In text number 10, she states 

expressly, I don't live in that district, I don't live 

in Mays Chapel zone.  At the time of these text 

messages, I would also like to attest, Owen did live in 

the Mays Chapel zone.  He hadn't changed residences and 

in fact Mays Chapel did not rezone as a result of the 

rezoning, and simply stayed zoned for Mays Chapel, 

Owen's actual residence.  

THE COURT:  Okay.  

THE WITNESS:  Just -- it is in there.  If 

there is another question?  

THE COURT:  I have read them. 

THE WITNESS:  So I think form here now -- 

THE COURT:  This is another exhibit?

THE WITNESS:  Yes.  I would like to enter into 

evidence.  This just related to essentially the 

schooling and his enrollment here. 

THE COURT:  This is Defendant's Exhibit 

Number 4.  And what is it, sir?

THE WITNESS:  It is Baltimore County public 

school application for special permission for transfer, 

K-12.  And it is two documents stapled together.  They 

are linked.  The student contract for special 
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permission trip. 

THE COURT:  Okay. 

MR. GALLAGHER:  Judge, just for housekeeping, 

Defendant's Exhibit Number 3 has only been marked for 

Identification. 

THE COURT:  Thank you. 

MR. GALLAGHER:  My only objection to it are 

the statements from the teacher present in the text 

messages. 

THE COURT:  I will admit it other than any 

statements from teachers recited there. 

MR. GALLAGHER:  Thank you. 

THE COURT:  It is a communication between the 

parties and comes in as admission of a party opponent.  

So that has been admitted.  Defendant's 4 is, Mr. 

Barry, you made this application; is that correct?

THE WITNESS:  Well, yes. 

THE COURT:  And that was on January 9th of 

this year?  

MR. BARRY:  Correct. 

THE COURT:  Okay.  What is the purpose for 

which you are offering this?

THE WITNESS:  Well, the purpose of this is so 

-- so with the zone change, per Maryland Code and rule 

and per full notice of Miss Schwender per that text 
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conversation that wasn't even the first text 

conversation about his proper zoned school enrollment.  

This is essentially a document -- I'm asking the Court 

here for an instant motion as it can be appropriate to 

give me the authority to have my son sign this to 

protect his enrollment at Warren elementary.  

Referencing --

THE COURT:  Is there any question that he is 

not going to go to Warren Elementary?  

THE WITNESS:  Yes.  He is fraudulently 

enrolled there.  So if you will reference --

THE COURT:  Have Baltimore County schools ever 

raised that issue?

THE WITNESS:  The issue is he is 

fraudulently -- 

THE COURT:  Listen to my question.  Have the 

schools ever raised that issue?  

THE WITNESS:  Absolutely --

THE COURT:  Threatened to remove him?  

THE WITNESS:  The form right here states --

THE COURT:  Sir, listen to my question.  To 

your knowledge has the school system ever raised the 

issue and threatened to remove Owen from Warren 

elementary?  

THE WITNESS:  To my knowledge the Maryland 
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Code states expressly --

THE COURT:  You are not helping yourself if 

you can't answer the question. 

THE WITNESS:  I can answer the question if it 

is asked properly.  The school itself or are you asking 

has anyone brought the -- 

THE COURT:  Has the County done anything?  

THE WITNESS:  I brought the issue to the 

County.  So the County has taken up an initiative on 

this. 

THE COURT:  What have they done?  

THE WITNESS:  They have helped me with the 

proper paperwork to file this exemption because this is 

the appropriate legal, lawful, statuted matter here for 

Baltimore County public schools for an exemption.  My 

son does not qualify for a terminal year exemption when 

there is a redistricting.  If he were in fifth grade, 

this would not be an issue.  But since he is not in 

fifth grade -- 

THE COURT:  I'm going to admit this for 

whatever is it worth.  Has this been filed?

THE WITNESS:  In terms of filed, it has been 

handed in.  What I'm asking in -- 

THE COURT:  Handed in to whom?

THE WITNESS:  To the principal of the school 
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for this. 

THE COURT:  So it has been filed and leave it 

at that. 

THE WITNESS:  Filed means signed here by my 

son.  I brought this here as a father that doesn't have 

the legal custody right that I'm attempting to regain 

for some of these purposes.  My son to remain at that 

school per the actual County school board regs would 

just simply require his signature on this. 

THE COURT:  What good do you believe this 

would do for Owen?

THE WITNESS:  Well, it is the same as 

following a judicial decree. 

THE COURT:  No, sir. 

MR. BARRY:  Same as -- 

THE COURT:  Different question.  Listen to my 

question.  I'm making the decision.  You need to 

persuade me.  My question is what good would it do to 

have Owen leave Warren Elementary?

THE WITNESS:  That is not what this form is.  

This is a special permission transfer for him to stay 

at Warren Elementary.  He is fraudulently enrolled at 

Warren Elementary.  He is at risk if the State would 

like to investigate students outside their zoned 

school, if he were picked up in one of those very easy 
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to perform searches where my ex wife and the child 

doesn't live at the address my ex wife is stating, he 

would be at risk to be removed from school within 15 

days as the forms and the exhibits have stated. 

THE COURT:  I got it.  Next -- move on.  I got 

your point.  What else do you want to tell me?  

THE WITNESS:  The very next page.  So the 

special permission transfer for him to stay at Warren, 

because during the zone transfer he was not in fifth 

grade, so it wasn't a permanent year.  Because he is in 

fourth grade, very clearly stated per Rule 51-40 of the 

superintendent and the school board policy he just 

needs to sign this form.  I'm submitting this to 

evidence I'm the parent that is able to follow these 

proper processes and procedures per just basic public 

education for Owen and my ex wife fights me viciously 

to the point of lying about her address, lying about 

the circumstances of the child. 

THE COURT:  I understand your -- I understand 

this point.  What else do you want to tell me that is 

in the next -- not about this issue.  I understand this 

issue.  What else do you want to tell me besides the 

status of Owen's registration with Warren Elementary 

and Baltimore County school system. 

THE WITNESS:  I would like to put to the table 
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an instant motion for me to be permitted to have him 

sign this. 

THE COURT:  The motion is denied.  That is not 

appropriate at this time. 

MR. BARRY:  I certainly hope for my son's 

interest it comes back to legal custody matter for that 

to be signed. 

THE COURT:  Okay.  What else do you want to 

tell me?  Again, the issue here is what has changed 

from January 2022?  

MR. BARRY:  Well, from January 2022, there was 

a school redistricting in Baltimore County and the 

other party has, as evidenced, failed to properly 

enroll Owen in his zoned school. 

THE COURT:  Okay.  What else has changed since 

2022?  

THE WITNESS:  Going back to that or just with 

this evidence?  I'm submitting evidence here. 

THE COURT:  I have got Exhibit Number 4.  If 

there is something else to submit. 

THE WITNESS:  Well, yes.  In terms of the list 

of things just to reiterate here, I have stated our 

addresses have changed.  I have stated that there has 

been a failure --

THE COURT:  You don't have to recap.  What 
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other evidence do you want to submit?

THE WITNESS:  On the grounds of who is the 

proper parent to facilitate the right actions for Owen 

and interactions between the parents, I would like to 

--  

THE COURT:  Understand I'm not at that point 

yet.  I have to find there has been a material change 

of circumstances.  That is the issue.  And what do you 

have to show that?  

THE WITNESS:  Again, if you look back at the 

text messages, our residence has changed, so my 

residence and my application for custody, my 

circumstance has changed. 

THE COURT:  You made that point. 

THE WITNESS:  I have made that point.  The 

schooling circumstance for him, the school districts in 

Baltimore County have rezoned.  That is a change.  The 

change here is there is a failure to update and failure 

to properly --

THE COURT:  You have made that point. 

THE WITNESS:  The other change here and 

evidenced in these text messages, if you will look at 

text message that states --

THE COURT:  This is Exhibit Number 3. 

THE WITNESS:  Exhibit 3 here -- where is the 
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-- there is no response from the Plaintiff, however, at 

the time of these text messages, essentially my 

understanding was she was working approximately three 

nights a week. 

THE COURT:  Okay. 

THE WITNESS:  And she increased her overnights 

from three nights a week to essentially more, so 

essentially almost full-time and this is a significant 

change. 

THE COURT:  I don't understand what you mean. 

THE WITNESS:  She started working more nights.  

So my ex wife leaves the house and leaves Owen 

overnight in someone else's care.  So even with custody 

-- essentially if you reversed and this is my real 

thought here in some of the prejudice against me 

specifically as a father, if you simply reverse the 

gender rolls -- 

MR. GALLAGHER:  Your Honor -- I want to let 

the witness speak but --

THE COURT:  Okay. 

MR. GALLAGHER:  -- I'm objecting with respect 

to anything regarding my client, when she is working, 

what her work schedule is, when she is there overnight, 

what he says she is there overnight. 

THE COURT:  What is the basis?  
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MR. GALLAGHER:  Lack of basis.  He is 

guessing.  It is hearsay.  And she --

THE COURT:  Okay.  That goes to the weight of 

it.  I understand exactly the point you are making. 

MR. GALLAGHER:  Thank you. 

THE COURT:  I'm going to permit him to tell me 

that.  So you believe she is working more overnights, 

correct?

THE WITNESS:  Well, I talk to my son.  My son 

knows when his mother leaves the house and per these 

text messages she states she is living between 

addresses.  So that is an absolute change where at the 

time of decree Amy Schwender did not make an odd claim 

that she is living between addresses. 

THE COURT:  You made that point.  I 

understand.  What else?

THE WITNESS:  Well, in terms of me being the 

right caretaker. 

THE COURT:  That is the second -- that is the 

next phase of this.  Again, the first question is what 

has changed since January of 2022?

THE WITNESS:  I understand that you are not 

trying to stop me for a whole stop.  You are trying to 

organize the information. 

THE COURT:  That is exactly it.  
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THE WITNESS:  All right.  I have this exhibit 

here which -- 

THE COURT:  All right.  What is that?  

THE WITNESS:  This is a text message. 

THE COURT:  Mark this as Defendant's Exhibit 

Number 5. 

THE WITNESS:  If you mark this Number 5, this 

one already has been filed with the -- with regard to 

--

THE COURT:  Filed it in connection with?  

THE WITNESS:  With the Saint Kasimir's.  This 

is a document for reference. 

THE COURT:  What is it?

THE WITNESS:  This is text message that I 

aver -- 

THE COURT:  With whom?

THE WITNESS:  With Miss Schwender.  Where -- 

again, this is talking about the instance of custody 

and renewed proceedings here.  

THE COURT:  Okay.  

THE WITNESS:  She essentially tells me that 

she is reducing her hours and that reducing her hours 

might lose my great paying full-time job. 

THE COURT:  Hold on a second.  Mr. Gallagher, 

have you had a chance to look at it?  
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MR. GALLAGHER:  I'm almost done. 

THE COURT:  Take your time.  

MR. GALLAGHER:  My only objection is as to 

time. 

THE COURT:  When was this conversation, Mr. 

Barry?

THE WITNESS:  It should be dated on the other 

exhibit with Saint Kasimir's but it was a Wednesday 

evening in the much more recent past.  So this was a 

Wednesday evening and not having a PC in front of me, 

the exhibit filed essentially has a date.  I have my 

phone and text messages --

THE COURT:  Do you have a general recollection 

of when the conversation was?

THE WITNESS:  If I can pull my cell phone.  I 

would say within the last year, probably within the 

last six, maybe within the last -- sooner than that. 

THE COURT:  That is close enough for now. 

THE WITNESS:  If it is --

THE COURT:  I will admit Defense Exhibit 

Number 5. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 5.) 

THE WITNESS:  I mean, essentially on this 
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specific evening, Lennon was home.  And Owen had just 

gotten back with me from Pokemon club and the kids were 

having an enormous amount of fun.  I believe it was 

just after Halloween because they were probably eating 

Halloween candy and then essentially Owen called his 

mother.  He tried to have a conversation with her and 

he wanted to stay home that night.  He wanted to be 

with family and to not have to drive back to 

essentially be left.  So this -- in all discourse, the 

only information that I have which I believe I'm 

entitled to all the details, I would be giving her all 

the details because it does relate to Owen when she is 

working.  She indicates here in this text message and 

this has been her attitude as essentially who gives a 

fuck about that?  That in the context of this text is a 

full conversation would show essentially Owen's best 

interests of having a parent in the home, Owen's best 

interests for schooling, who gives a fuck when I can 

live off child support?  She then emoji loved the idea. 

THE COURT:  I can interpret it.  I have read 

the entire -- 

THE WITNESS:  Okay.  Just to be clear, so I 

have changed phones since then.  I had a phone battery 

died.  So the phone text record comes across as that 

text instead of an emoji.  This is a text to show that 
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her having Owen is essentially a hardship and I believe 

at the time of the JAD it said that she would be going 

trying to get daytime work, trying to improve her skill 

set and trying to move on.  Don't have to believe me.  

But if Amy Schwender were the father and she worked 

full-time almost overnight, she was out of the home 

leaving the child, sleeping during days and she 

wouldn't be the caretaker of this kid. 

MR. GALLAGHER:  Objection.  Speculation. 

THE COURT:  Overruled.  What else do you want 

to tell me?  I have read this. 

THE WITNESS:  In terms of change of 

circumstance?  

THE COURT:  Yes, sir. 

THE WITNESS:  I wasn't aware that her job was 

at risk if she needed to be in the home for her son.  

So this essentially puts her at a point of what I 

believe is voluntary self impoverishment.  Why hadn't 

she begun working full-time?  Why has she only 

maintained a menial overnight shift?  I have -- during 

the same period of time, Ashley has an older daughter; 

that kid has moved out of the house; lives on her own; 

has a managerial job now and she is 20.  I taught that 

girl how to drive.  If a kid can do it without any 

background in things, an adult woman who has a God 
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granted reason to try and provide for herself should do 

that.  Like if she is not working more, then I don't 

believe that she even --

THE COURT:  This is more argument.  So what -- 

are there any other facts you want me to be aware of to 

demonstrate a change in circumstances?  

THE WITNESS:  In terms of change of 

circumstances, at the time of the JAD there was a lot 

of -- issue where Owen was going into therapy.  If you 

recall any of the circumstances, it is his mother's 

contention that he needs to be in some type of therapy, 

that he has some type of otherwise emotional problem, 

without ever stating that the emotional problem is in 

his prior expressed words and in fact in Ms. Shurline 

(Phonetic) and his school's communications to me, not 

seeing dad enough. 

THE COURT:  Okay.  

THE WITNESS:  So he wants --

THE COURT:  I'm going to sustain that.  You 

can't put that in.  

THE WITNESS:  So the material change here is, 

you know, Owen admitting this into evidence here and 

opt out of counseling. 

THE COURT:  This is another exhibit you would 

like to offer?
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THE WITNESS:  Yeah. 

THE COURT:  Defense Exhibit Number 6.  What is 

it?

THE WITNESS:  This is opt out of counseling 

here. 

THE COURT:  Okay.  I will just mark this as 

that for the moment. 

THE WITNESS:  It is just an e-mail back and 

forth with his school.  And it is dated in 

October 2022.  So this is post divorce but this is a 

change in his circumstance since then. 

THE COURT:  An e-mail between whom?

THE WITNESS:  This was probably initiated by 

my in person at the school having meetings with the 

counselors and administration.  But this is an e-mail 

from the school counselor to me sending the forms for 

an opt out to essentially counseling.  So as to prevent 

the counselors from seeing my son at the public school. 

THE COURT:  All right.  This is really the 

transmittal of the opt out forms?  

THE WITNESS:  Yes, essentially.  But it has a 

short back and forth thread with me and Miss Schwender.  

Essentially I'm submitting this to show in terms of 

change of circumstance that, you know, under my 

parental leadership and guidance my son doesn't need 
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counseling. 

THE COURT:  Okay.  

THE WITNESS:  That is a change from where he 

was at the start of the divorce decree time period 

where his mother believed and attempted to put him in 

counseling repeatedly. 

THE COURT:  All right.  Any objection to this?

MR. GALLAGHER:  No. 

THE COURT:  Okay.  Defense Exhibit Number 6 is 

admitted. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 6.)  

THE WITNESS:  Okay.  On the Page 2 of this, 

you know, this -- my response is here.  You can see the 

time stamps on the responses and on page 2 you will see 

my reply here in back and forth with Amy was at 

5:23 a.m. on a Saturday.  You could presume that from 

5:23 a.m. I would be awake for the rest of the day and 

I would be having the day with my son.  I would like to 

just identify here that Miss Schwender's response isn't 

until 8:51 p.m. that same day.  She sleeps days.  I 

don't know what her sleeping schedule is.  However, it 

also impacts interactions like this to get information. 

THE COURT:  What else?
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THE WITNESS:  Change in circumstance, I 

believe, if she wants -- she did not make a claim at 

the time of the JAD that she was in fact sleeping all 

day.  I don't think that that came across because she 

had an uncertain employment and living situation maybe 

at that exact time.  But the fact that she is sleeping 

all day since the term of the JAD has impacted Owen at 

school. 

THE COURT:  Why do you think she is sleeping 

all day?  You are not with her, correct?

THE WITNESS:  Well, she has admitted that she 

sleeps days and she works overnights.  So you have to 

sleep sometime, sir.  And from my son's relays back to 

me, his mother sleeps and his grandmother, who watches 

him, I think that is corroborated by the fact that 

Hunter Gallagher has met my son.  Whereas spring 

breaks, summer breaks, other times that aren't school 

year where a parent needs to be awake in the home, my 

ex-wife isn't there and my son has to spend his spring 

break a couple of days down here waiting for grandma to 

get off work -- 

THE COURT:  Okay. 

THE WITNESS:  -- instead of climbing a 

mountain or doing something with dad. 

THE COURT:  Got you.  What else?
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THE WITNESS:  In terms of how that has 

impacted Owen, I will use this just within the last 

month. 

THE COURT:  How what has impacted?  

THE WITNESS:  Her sleeping.  So in testimony 

here, I -- 

MR. GALLAGHER:  Before he starts, I'm 

objecting to -- 

THE COURT:  Your objection is noted.  Don't 

tell me what he has said. 

THE WITNESS:  Not what he has said.  This is 

solely between myself and her on a school pickup.  So 

on a normal Friday pickup, I think you termed the JAD 

has me picking him up at 5:00 p.m..  This is absurd and 

I always contended that is absolutely absurd that I'm 

not picking my son up from school, especially with my 

schedule.  So in the past I have tried to arrange with 

my ex wife to pick him up from school on Friday instead 

of at 5:00 p.m. which actually is now a rush hour 

around the Beltway.  It is just inconvenience on some 

point of everything else with no solid grounds or 

reason to deny a request to pick him up from school.  

On this particular Friday, the school let out 

early.  So there was inclement weather coming and the 

school let out early.  All right.  This has happened 
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before in the past more than once.  But this past last 

time -- 

THE COURT:  When was this?  

THE WITNESS:  Within the last say month, 

December, I believe, but maybe January. 

THE COURT:  So when we got the snow earlier?  

THE WITNESS:  Just since the proceeding 

started.  My ex wife would make absolutely no 

concession until essentially December when I had made a 

filing.  Since then I think I can count two exceptions.  

One of them was to allow me to pick him up from school 

early instead of at 5 p.m..  That wasn't precipitated 

by her. 

THE COURT:  When did that take place?  

THE WITNESS:  Within the last few weeks.  I do 

have a text record back and forth.  But in this text 

essentially I asked her hey, I would like to get him 

early, school is letting out.  There is a huge storm 

coming in, government buildings shutting down.  Seems 

reasonable, correct?  She did not respond.  So I 

started driving to the school.  I understand that she 

wasn't going to be available and by the time she 

responded stating I was asleep, I was already at the 

school and let out was happening.  So I was picking my 

son up with her asleep, essentially missing the -- so 
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that had not happened in the past where she I believe 

wouldn't have been available for a pickup.  But I think 

that her persistent work schedule is now keeping her 

asleep at odd hours that she otherwise should be 

available, if she were to be full custodian of Owen, 

especially going into middle school.  He is older now.  

He is not a child that can sit on an iPad.  

The other information that --

THE COURT:  So you maintain that Miss 

Schwender's work schedule is different now and that has 

caused her to sleep more than at the time of the 

judgment of divorce?

THE WITNESS:  Sure.  She never worked 

overnights before.  That was a new job at that time and 

now it has been three years. 

THE COURT:  But it had taken place before the 

hearing, correct?

THE WITNESS:  I would like to just state if 

you tried to change your sleep schedule, sir --

THE COURT:  Sir, you really have to listen to 

my question.  It is helpful for me to hear what you 

have to say. 

THE WITNESS:  I'm trying to form what you 

asked. 

THE COURT:  Miss Schwender was doing overnight 

RESPONDENT'S APPENDIX F

Appendix Page 097



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

work before we had the hearing in January of 2022, 

correct?

THE WITNESS:  On my best recollection. 

THE COURT:  Yes. 

THE WITNESS:  I wouldn't say very long. 

THE COURT:  Okay. 

THE WITNESS:  In fact, on changing of 

schedule, if I wanted to change my sleep schedule, put 

it like that, or if most normal people that aren't 

exceptional change their sleep schedules it takes a 

couple of weeks for those types of circadian rhythms to 

step in.  It is not easy to snap back away or not when 

you have changed your whole lifestyle to be nocturnal.  

Your daytime hours are limited.  And over time it gets 

more set in. 

THE COURT:  I understand your point. 

THE WITNESS:  The other change in factor is 

Owen has more needs as a nine year old now. 

THE COURT:  Describe those. 

THE WITNESS:  Needs for activities.  So a four 

year old can run around playing with stuffed animals 

and be immensely happy with public theater.  A nine 

year old needs friends.  A nine year old needs 

activities.  A nine year old needs more than day care 

style interaction in those activities.  I would give 
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two examples of terms of care.  You could sign the 

child up for a club or you could be a parent that 

involves themselves in the club.  The student generally 

with the parent that is involved will have better 

enjoyment in the club.  But that doesn't just apply to 

school clubs and volunteering.  That applies to things 

like music lessons, applies to things like sports and 

applies to things like friendships where outside of 

school opportunities have to be facilitated by the 

parents for your kids to make and keep friends. 

The circumstantial changes, I think evidence 

like the text messages and the interactions of Amy that 

show how she reacts to other children and other 

entities in Owen's life show how she causes a negative 

influence there.  Like in the same text message link 

that she will state might lose a great paying job but 

who gives a fuck about that when I can live off child 

support?  She then states Owen needs to be home 

7:00 p.m. in the door.  Owen hates Lennon.  So these -- 

I mean, attacking friends in his life, attacking other 

children in his life and then the other large change is 

I think even admittedly here my ex wife has limited my 

son's ability to see his grandmother.  I don't mean 

Cathy, his Mimi -- 

THE COURT:  Your mother. 
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THE WITNESS:  Pamela Shawn Barry, Lawrence 

Eugene Barry have been impoverished from my son. 

THE COURT:  What do you mean by that?  

THE WITNESS:  Kathy Schwender and to my 

understanding Allen Schwender see Owen weekly; Kathy 

every night.  Kathy sits with him while Amy -- 

THE COURT:  Tell me about your grandparents.  

When you said they were impoverished, I don't 

understand what you mean. 

THE WITNESS:  In terms of timing.  It is 

absolutely clear that the other party here, the 

Plaintiff, has stated that they have reduced the amount 

of time that I have with my son since the JAD.  So at 

the JAD, whatever the term of our agreement was, we 

made an agreement for an amount of days and an amount 

of convenience and amount of time and flexibility where 

if I said hey, I would like to keep Owen Sunday night 

into Monday, so he can stay in Virginia until 5:00 p.m. 

and have that full day with my parents and I can drive 

back and be back in Baltimore by 8:00 p.m., my parents 

live in Virginia -- 

THE COURT:  Okay.  What happened on those 

occasions?

THE WITNESS:  Well, what happened on those 

occasions, well, in terms of what the change is, after 
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the JAD with the contempt arrangement that Amy 

provided, I would have been permitted to go and keep 

him that extra day and I would have dropped him off.  

That is where the source of my additional overnights 

came from in terms of all that I was being offered him, 

not freely, but on my request, extra nights and 

weekends and then we had a standardized agreement where 

extra nights were already included.  Just, again, that 

change is now back to the JAD.  So returning to the JAD 

is actually a change since the initiation of the JAD.  

The JAD was never followed until the October, I believe 

2023 Halloween where I made a request to alternate 

holidays because we had essentially split holidays up 

to that point, including spring break, Judge Truffer.  

So in the JAD, the concept of spring break is 

huge for my son because it a midyear vacation and lots 

of kids go to the beach.  I think both sides of the 

family have access to beach properties in Owen's 

circumstance, so he is very fortunate.  However, this 

last year he sat in the courthouse because there is not 

even a mention of spring break in the JAD.  However, 

Amy and I had been splitting that.  So essentially 

four days you, four days me; four days you, four days 

me and that let me take him away for a couple days and 

her if she chose away for a couple days.  But now it is 
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all with her.  And she doesn't change her work schedule 

necessarily and her sleep schedule certainly doesn't 

snap back to reality in terms of that week.  So a 

regular schedule for her would have her sleeping during 

the day while he is on vacation instead of being in a 

home with someone who is awake.  And during vacation 

his grandmother doesn't get off work.  So this leads to 

situations where my son will have to spend time in 

District or Circuit Court here in Baltimore County 

based on what his grandmother is doing on a vacation.  

I think that is tragic for a little boy, especially one 

who has had paperwork, paperwork told to him as reasons 

why he can't see dad. 

THE COURT:  What else do you want to tell me, 

Mr. Barry?

THE WITNESS:  I think it constitutes a large 

change that in only October of 2023 that the JAD was 

ever followed. 

THE COURT:  Okay.  Let me make sure the record 

is clear.  You have referred repeatedly to the JAD.  

You are referring to the custody schedule entered in 

the judgment of divorce in January of 2022?

THE WITNESS:  I'm referencing the entire 

document because it is not just the custody schedule 

that was not followed. 
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THE COURT:  We are here talking about custody.  

That is what -- when you use that term, that is what 

you are referring to?  

THE WITNESS:  Sure. 

THE COURT:  Okay. 

THE WITNESS:  And another change is just 

simple personal habits.  So at the time of divorce and 

you know, even prior, as much as you can make any 

statements and I will just make some bare statements 

here on, you know, the incident of mental breakdown 

which was termed and investigated properly by the 

Court, just to have real opinion, it wasn't an isolated 

incident.  I can aver all day that I don't believe this 

is the proper venue, that circumstances from that could 

drive anyone crazy.  But then to have your son 

alienated from you for a year and then to be told that 

he is having emotional problems because he is not 

seeing dad and then to have your ex-wife's mother's 

boss assigned to settlement in your case and then I 

think even at the time the assignment office refused to 

put a judge in my case until after Cox had resigned, I 

think that is factual statement that can be made --

THE COURT:  No, not accurate. 

MR. BARRY:  It is.  I have the documents for 

that.  
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MR. GALLAGHER:  I will object on relevance. 

THE COURT:  It is not relevant.  But go ahead. 

THE WITNESS:  It will just not seem so 

irrelevant with that.  The emotional context of that, 

if there were anything like a problem of any type of 

substance abuse, in any of those incidents, that simply 

has been gone from my life.  And you know, increasing  

ways, gone from my life and increasing ways that the 

enjoyment of things for life like fine wines or 

something like an expensive whiskey stated on record.  

Stated on record.  In those instances I also stated on 

record and accurately that it was not done in the 

context of the child.  Not in his presence.  Not around 

Ashley's daughter either.  Essentially in the context 

of going out for a good meal or when the kids aren't 

home.  That has even stopped.  Less and less, more time 

with the kids has essentially shifted to essentially a 

dry household and I am, at least at the time of 

divorce, was aware that there is a wet household that 

is where Owen resides where things like cooking wines 

and things like that may be in Kathy's shelf, but an 

unlocked shelf where stuff is sitting. 

THE COURT:  Nobody is drinking cooking wines. 

THE WITNESS:  Sure, but a kid may be getting 

into a cabinet where things are locked up.  I'm not 
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making a statement these are dangers.  I'm essentially 

making a statement that along the terms of what Amy 

Schwender has deemed reasonable behavior since the 

divorce has changed in this record.  Whereas she 

maintained, I believe, until October of 2023 a regular 

bar night at least one night a week in her own life, 

which was on top of her working outside the home.  So 

she would meet again for a bar night regularly and with 

the context of this last vacation that she has taken -- 

MR. GALLAGHER:  Objection. 

THE COURT:  Overruled. 

THE WITNESS:  The last vacation that she has 

taken, she has taken Owen on a cruise now, which in my 

contention is a floating bar.  I don't enjoy personally 

that, but I understand that her and her mother think 

that that is an enjoyable experience.  My trepidations 

and things like that are simply involving the child 

with situations where drunken brawls occur, in terms of 

their destinations, places where there is higher crime 

and State Department risks that a normal parent would 

be adverse taking a child into.  She laughs it off and 

I assume that is her general regard towards those types 

of clauses of travel, travel notification and things 

like whether alcohol around the child is a big deal or 

not.  And I believe that is from her side, not mine.  
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My life has gotten dryer.  I think that the JAD's 

circumstances changed whereas the Plaintiff hasn't 

quite followed the intent of that with her custody. 

THE COURT:  All right. 

THE WITNESS:  Not to get rid of cooking wine 

for Kathy or not to even stifle a glass of champagne at 

an event, doesn't compare to bringing the child to 

active bars or other things that everyone should know 

is not appropriate. 

THE COURT:  Okay.  Anything else to tell me, 

Mr. Barry?

THE WITNESS:  Well, that is the large part in 

terms of all context in the changes in the JAD for the 

situation of Owen.  I wasn't aware that I could go to 

the bar and then return home and have my son there just 

after I had drank.  My reading of clauses like that was 

essentially if you are the custodian of Owen Barry, not 

to drink before you have custody, which I would assume 

is a return to custody once she is back in the home.  I 

don't know how to coalesce some language like that.  

The other change is simply the flexibility 

that Owen needs.  So the language is very clear-cut.  

So when my ex wife can tell me foot in the door at 7, 

she can tell me that until she is blue in the face but 

traffic is going to have me home at 7:15.  Or she can 
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tell me that until she is blue in the face but Owen 

wasn't even able to get his shoes on and get everything 

cleaned up until it was about 7:15 and we couldn't 

leave until then just because I'm trying to get him 

together.  Again, for circumstance where he shouldn't 

leave the house in what I think is his best life, but 

that is how it currently is with the absolutely 

untenable and restrictive language.  It essentially 

created a battering ram and the change is being used as 

a battering ram.  Prior it had not been. 

THE COURT:  I see.  You have made that point 

well.  Unless there is anything else?

THE WITNESS:  I have some allegations of some 

neglect and things.  I don't want to bring in my 

child's entire wardrobe of clothes that he has rips in.  

Yet when he is home, he was wearing a size 6/7 T-shirt 

that I had bought him when he was five years old. 

THE COURT:  All right. 

THE WITNESS:  I have since bought him fitting 

size large clothes.  He is a 12/14 right now in terms 

of clothing size.  There is no --

THE COURT:  Does he like the T-shirt?  Is it 

something unique about that he prefers?

THE WITNESS:  If it is too tight and you are 

the kids parent, you have to dress them appropriately 
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and some things have to come out of rotation, so out of 

cycle.  This is a continual issue and the worsening 

part of it has happened since October.  So when I had 

my son more in contempt of what this Court thinks is 

his best interests, I was able to more regularly repair 

his clothes, tend his shoes, get him things like 

haircuts, which have still continued.  In fact, I am 

the one that has gotten him out all of his haircuts 

since the decree, even in my limited time.  My care for 

my son extends into his personal wellness and hygiene  

and above and beyond and his emotional health above and 

beyond what I might want to do for myself. 

THE COURT:  Understood. 

THE WITNESS:  I would love to sit with him at 

the park all day but the kid needs to get his hair cut 

sometimes. 

THE COURT:  That is laudable that you look at 

it that way. 

THE WITNESS:  Well, yeah.  And the problem 

with him not being in my care puts him at risk.  So 

there is an issue of his shoe laces.  Immediately 

following the change back to the JAD October of 2023 my 

son went full two week period without seeing me. 

THE COURT:  Okay.  Why was that?  

THE WITNESS:  Because of holidays and because 
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of I believe at the time it may have even been school 

holidays.  So the idea of is school in session?  The 

JAD reads Wednesdays I get my son after school until 

7:00 p.m..  What if it is a teacher workday?  In my ex 

wife's mind, that discretion states I don't see my son.  

But then on a flip-flop, simply yesterday I made, 

again, a request because I think even prior to the 

hearing she could recognize it is important for him to 

have time with each parent.  I was able to pick him up, 

but it was a teacher workday.  So either she was in 

contempt yesterday letting me pick him up -- 

THE COURT:  What you are asking for is -- 

THE WITNESS:  Full custody. 

THE COURT:  Listen to me.  But on one hand you 

are complaining that Miss Schwender has been more 

flexible than the schedule might permit and on the 

other hand you are criticizing for following the 

schedule. 

THE WITNESS:  Well, as a criticism of the 

schedule in both aspects of it.  So essentially a 

criticism of the Court's decree.  I don't think it fit 

reality or the needs of my son at the time which 

immediately we were in contempt.  I don't think that 

decree stands at all.  I do believe even with the 

circumstance that Owen deserves to have his voice heard 
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or measured or assessed, at the very least the home 

circumstance of him where he is decreed to be 

full-time, needs to be assessed and changes at this 

point, sadly shouldn't be able to come lately to this, 

because Owen is growing up and advancing and he is not 

stopping, he is advancing to middle school now.  That 

will be a change.  And he has an opportunity to be -- 

the next part to try and make the case for his best 

outcome what that really looks like in terms of 

schooling, housing and no, it doesn't mean excluding 

any parties.  I was honestly alienated from my son for 

a full term year by that woman and my ex wife --

THE COURT:  I understand that --

THE WITNESS:  My ex wife wouldn't allow phone 

calls. 

THE COURT:  I understand that.  And we had a 

hearing -- 

THE WITNESS:  There was no retribution on my 

side. 

THE COURT:  And it was me, this Court, that 

thought that that wasn't right, that you needed to have 

more time with him. 

THE WITNESS:  You did not do enough, Judge. 

THE COURT:  Okay.  

THE WITNESS:  You did not do enough at the 
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time and my son -- whatever his past suffering was, it 

could be made a whole lot easier for him going forward.  

I'm not the party with animosity.  I left her.  She is 

still angry at me. 

THE COURT:  Okay.  I understand your view.  

THE WITNESS:  So to move on, hopefully I have 

made the best case that I can with evidence that there 

has been substantial change in circumstance.  I don't 

want to follow-up contempt with what the word of the 

law reads.  Ultimately it is your discretion.  But 

there is an enormous amount of contempt from the 

Plaintiff of the decree that -- 

THE COURT:  You use the term contempt, meaning 

divergence from the terms?  

THE WITNESS:  Yes.  I am not doing a back and 

forth where I'm angry if she admits some concession or 

I'm angry if she doesn't.  The terms of his custody 

don't make sense to allow flexibility. 

THE COURT:  I see.  Okay.  Thank you.  All 

right.  Mr. Gallagher, cross-examination. 

MR. GALLAGHER:  Judge, thank you.  If I may 

inquire?  

THE COURT:  You may. 

MR. BARRY:  I don't want to cut you off, but 

on this cross-examination, this is just purely for 

RESPONDENT'S APPENDIX F

Appendix Page 111



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

grounds to proceed?

THE COURT:  Talk to me.  Talk to me. 

THE WITNESS:  I can ask him maybe but you. 

THE COURT:  You can ask me. 

THE WITNESS:  On this -- so this is purely -- 

THE COURT:  The issue before me is two-fold: 

The first one is is there a material change of 

circumstances?  I don't get to the second one unless I 

find the first one.  So I am sure during your 

examination I limited things you wanted to say in that 

way.  So this cross-examination will be similarly 

limited.  All right.  Mr. Gallagher. 

MR. GALLAGHER:  Thank you.

DIRECT EXAMINATION.

BY MR. GALLAGHER:

Q. Talking about the Wednesday schedule, you 

would agree that first of all you have been late 

several times on returning Owen on Wednesday evenings? 

A. Yeah, absolutely.  I would admit that in terms 

of what I have just testified.  So a 7:00 p.m. hard 

deadline doesn't fit and if I have picked him up from 

school and would have taken him back to Baltimore City 

doesn't allow a lot of time.  So yes, of course there 

has been lateness.  And also been --

THE COURT:  Sir, you have a tendency to want 
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to explain.  It helps a lot if you just listen to the 

question and answer what is being asked.  I will give 

you a chance to follow-up if you like. 

THE WITNESS:  Thanks. 

Q. And you are frequently late to the tune of 

30 minutes to an hour, isn't that fair to say?

A. I think that would be accurate to reflect 

leaving at 7 from home rather than arriving at 7.  That 

is driven mostly by the child, yeah. 

Q. Would it be your preference that you just did 

not have a Wednesday and instead were able to pick up 

Owen from school on Fridays?

A. That is not the issue. 

Q. My question was if you had a preference to get 

rid of the Wednesday clunkiness and move to a Friday 

instead?

A. I have to answer that by saying it is not 

acceptable. 

THE COURT:  Right.  It is not your preference.  

I could have bet on that one. 

THE WITNESS:  I volunteer on Wednesdays for 

Pokemon club. 

THE COURT:  Wait. 

Q. Regarding the Wednesday drop offs, more often 

than not you are substantially late for Wednesday drop 
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offs? 

A. False.  I would like to say -- no.  Maybe you 

-- 

THE COURT:  Wait for a question.  Mr. Barry, 

you have to wait for a question.  Mr. Gallagher, we are 

still on material change of circumstances, right?

MR. GALLAGHER:  Yes.  Thank you. 

THE COURT:  Okay. 

Q. Let's talk about the school enrollment.  When 

you were married to Miss Schwender you were living with 

her mother at the address you currently contend she 

resides at, right? 

A. I was living in Virginia. 

Q. There was a time when all of you were living 

together, you, your son, your then wife? 

A. Yeah, at some periods during separation for me 

to see my son I was residing in the basement.  But we 

had a separation at that point.  I believe I stated I 

was seeing other people. 

Q. While you all were living together prior to 

the divorce you all had made a plan to move to your 

father in-laws house, is that right? 

A. Absolutely not. 

Q. Okay.  

THE COURT:  Mr. Gallagher, my focus is from 
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January of 2022 forward.  So if these matters predated 

that, how are they relevant?

MR. GALLAGHER:  Judge, the parties have come 

to an agreement regarding where the child would be 

enrolled and that agreement followed up with the same 

year, 2022.  Shortly thereafter with an enrollment in 

the same year, 2022, shortly after it would show that 

they were acting in accordance with the plan and 

therefore it was not a material change.  That would 

have been my argument. 

THE COURT:  Okay.  Go ahead.  Wait for a 

question. 

BY MR. GALLAGHER:

Q. Mr. Barry, part of your claim for a custody 

material change is you believe Owen needs more 

activities, is that right? 

A. And different, yes.  I think he needs more 

activities and he has a preference for different ones. 

Q. And you talked about music lessons, sports and 

clubs on direct, right, as in Owen needed those things, 

correct? 

A. That is not the context of what I spoke about.  

I did mention that the things that are important for 

him are music; that also includes sports and other 

activities. 
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Q. Okay.  So -- 

A. Not specific to his music class.  Just to 

clarify, I understand he is in enrolled in music but I 

made no statement -- 

THE COURT:  Music, sports and clubs.  I think 

you did mention that in --

THE WITNESS:  Yes, those things are important 

to him absolutely, 100 percent.  I'm just making a 

statement not his current enrollment in a music class. 

Q. So talking about current enrollment, my client 

enrolled him in piano lessons, correct? 

A. That is my understanding. 

Q. Okay.  My client since the time of the divorce 

had Owen in regular soccer practice, correct? 

A. I don't think that is true. 

Q. Okay.  And Owen is not currently in soccer, is 

he? 

A. No.  And I don't think that his mother has had 

him in soccer practices regularly.  I'm unaware. 

Q. And there was a time when Owen was in soccer 

practice since the divorce; is that correct? 

A. He had been enrolled in soccer at a few times 

here and most recently was this last, I believe, 2023 

season in soccer or -- yeah -- 2024, 2023, yeah. 

Q. And when -- when he was in soccer he had 
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regular practices during the week, correct? 

A. He had a scheduled practice in his last 

soccer, a Wednesday. 

Q. And you did not take Owen to soccer practices 

recently, correct? 

A. He went to his first practice and his first 

game this year. 

Q. My question was whether you had taken Owen 

regularly, consistently to his soccer practices when he 

was enrolled in soccer, yes or no? 

A. Until he was unenrolled.  While he was 

enrolled I take him a hundred percent of his practices 

and games.  He was only enrolled in soccer for one 

practice and one game.  He did not enjoy that.  This 

was his last time through soccer.  So this last 

instance.  If I can follow-up, I will follow-up if you 

need a blanket explanation of that. 

Q. The reason he was unenrolled was because of 

your unwillingness to take him to soccer, right? 

A. Incorrect.  It was his un-interest in soccer 

and his low rank team that he was assigned to.  

Essentially he got creamed with kids who were under age 

for a league that they were in.  He did not enjoy that.  

That is the reason why he did not want to continue 

soccer. 
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Q. Regarding clubs, Owen is in chess club at 

Warren Elementary? 

A. He has been in chess club.  He has also been 

kicked out of chess club and reenrolled in chess club. 

Q. Owen has a switch? 

A. He to my knowledge has in fact now.  But he 

doesn't always have a switch. 

THE COURT:  What is a switch?   

Q. That was my next question.  If you can explain 

what is a switch? 

A. What is a switch in -- I will explain.  And 

just to break aside all panic Amy on this -- 

THE COURT:  Tell me what a switch is.  That is 

all I'm asking.  

THE WITNESS:  A Nintendo device. 

THE COURT:  Okay.  

Q. And it is a hand-held video game, fair to say? 

A. Well, it is.  I don't have more information 

than that on the specifics. 

THE COURT:  That is all I need to know. 

Q. It connects to the Internet? 

A. Absolutely.  I believe that -- 

Q. And you can use it to talk to other people 

while holding the device? 

A. Incorrect.  It doesn't have an integrated 
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microphone. 

Q. You can use it to digitally message people 

with text, other people via the Internet? 

A. At the very least.  It supports auxiliary 

devices like microphones too. 

THE COURT:  You can ask further questions, but 

that satisfied my inquiry.  

MR. GALLAGHER:  Thank you. 

Q. You contended that Owen lost access to his 

friends.  Is that because Miss Schwender took away his 

switch for a period of time? 

A. More than that.  Yes, that is a big thing is 

you know -- essentially that is the soccer issue.  When 

Owen said that he did not want to be in soccer any 

more, his mother --

Q. My question wasn't about soccer.  If you can 

stick to the switch.  

THE COURT:  That is alright.  It is 

tangential.  Go ahead. 

THE WITNESS:  His mother essentially called 

him a liar.  Demanded the fees for soccer back to him 

and gave his switch to her boyfriend. 

Q. You were not there when she called him that, 

were you?  Yes or no? 

A. When she called him a liar?  I was on the 
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background hearing on the phone.  So he had 

conversations and I have heard her call my son a liar 

and it has no context to him not wanting to play 

soccer.  He wanted to spend more time with dad.  So he 

was punished for expressing to his mother he wanted to 

spend more time with dad.  Part of that punishment was 

giving his switch away for months to her boyfriend. 

Q. Okay.  

A. Who doesn't live in the home. 

Q. So let's talk about the switch for a moment.  

Owen is allowed or is able to talk to total strangers 

through this device, right? 

A. On his mother's account. 

Q. On his switch? 

A. On his mother's account.  You are talking 

about at his mother's, correct?  

Q. I'm asking whether Owen using a switch 

regardless of where he is or how -- 

A. Using a switch. 

Q. Let me finish.  You are able to talk to total? 

A. Using a switch?  

Q. His? 

A. Only if it is not curated to lock down voice 

chat and other features, which I don't believe his 

mother does. 
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Q. So yes? 

A. With his mother's device.  I will just say no 

with the device at home.  We have a curation where at 

the very least he is monitored while using the device.  

So there is only closed voice parties and in my home it 

is with his friends. 

Q. Okay.  He can talk to adults through the 

switch that he doesn't know are adults? 

A. If it is un curated, like it is at his 

mother's. 

Q. Assume it is un curated? 

A. I agree.  Any computer device as a matter of 

fact, correct. 

Q. There was a time in the last I will say six 

during which Owen was chatting with individuals and one 

of them made sexually explicit comments in the chat, 

yes or no? 

A. In terms of Owen chatting with someone?  Is 

there an event that occurred that you wouldn't have 

informed me of? 

THE COURT:  Are you aware of any?

THE WITNESS:  I'm not aware of Owen chatting 

with anyone and there being sexually explicit comments. 

Q. So Owen was taken out of soccer and you had a 

reduced time with the switch which has since been cured 
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and that is your contention for decreased access to 

friends, is that fair to say? 

A. Not fair at all.  Or accurate. 

Q. Okay.  

A. I think you have gone off on a tangent about 

how he can talk to strangers at his mother's. 

THE COURT:  Just answer the question. 

Q. Is there anything else that you want to add 

regarding his reduced access to friends? 

A. Regarding his reduced access to friends that 

one of the dearest friends that he has is Lennon who 

they are -- as close as any cousins or step siblings 

can be.  They spend half of every summer together.  

They are about to leave for a week vacation together.  

Will be in a cabin as a blended family.  Reduction in 

time is a hundred percent precipitated by his mother.  

She has reduced his time with friends like not just 

little girl mentioned or otherwise through reduction in 

the switch.  That is accurate.  And also while Owen is 

in her care she does not have or at least has a reduced 

amount of say play dates due to contentions that she 

has with other parents.  That would be a guess, but the 

reduction is what --

THE COURT:  Sir, answer the question.  I have 

to conclude this hearing, probably by 12 or 12:30.  So 
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try to just answer the question. 

Q. You keep talking about your step daughter, but 

this is your fiancee's daughter? 

A. It is my fiancee's daughter.  That would be my 

step daughter. 

Q. And she has been your fiancee' for how long? 

A. My fiancee' for how long?  Well, just say we 

have been tentatively engaged since we ever met but she 

has a ring on her finger.  We will be getting married 

under the right context but I don't think I need to 

disclose those.  I will disclose as much as I can. 

Q. You talked about living in the new home.  The 

house you are living in is titled to your fiancee'? 

A. Correct. 

Q. And it is paid for by your fiancee'? 

A. Incorrect.  I'm the only income in the house.  

I'm the head of household.  She is not working. 

Q. Okay.  Court's brief indulgence.  I'm trying 

to keep things on the side of the fence that says 

material change. 

MR. GALLAGHER:  No further questions.  Thank 

you. 

THE COURT:  All right.  Unless there is 

anything else, you can step down, Mr. Barry. 

MR. BARRY:  On just this matter, I assume I 
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will take the stand on the best outcomes if something 

occurs here.  Unless I can continue on to what his best 

interests are. 

THE COURT:  Not at this point. 

MR. BARRY:  Understood.  I will get my stuff. 

THE COURT:  Very good.  Thank you.  Why don't 

we take just a very short break.  It is 11:10.  

(Brief Recess.) 

THE COURT:  We are back on the record and the 

parties and counsel are present.  And unless there is 

anything else from Mr. Barry, we will move to Miss 

Schwender's case. 

MR. BARRY:  Well, in terms of that, is that me 

then going forward or is this just in the case of 

establishing --

THE COURT:  Yes, in terms of whether there has 

been a material change in circumstances. 

MR. BARRY:  I appreciate keeping me up on what 

the docket says. 

THE COURT:  You can ask questions any time 

about that.  Mr. Gallagher?

MR. GALLAGHER:  Before I call my client I will 

move for judgment with respect to the material change 

now that the Plaintiff has rested or the moving party, 

the Defendant in this case has rested. 
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THE COURT:  It is thin, but taken in a light 

most favorable to Mr. Barry, which I must do at this 

point, I think there is probably enough to at least go 

forward in the case and I'm going to deny the motion.  

MR. GALLAGHER:  Thank you.  One moment.  I 

will call my client to the stand very briefly. 

THE COURT:  Very good.  Miss Schwender.

AMY SCHWENDER , 

a witness called to testify on behalf of the Plaintiff, 

was duly sworn and testified as follows:

THE CLERK:  State your full name and spell 

your name for the record, please.

THE WITNESS:  My name is Amy Kathleen 

Schwender, A-M-Y, Kathleen, K-A-T-H-L-E-E-N, Schwender, 

S-C-H-W-E-N-D-E-R.  

DIRECT EXAMINATION 

BY MR. GALLAGHER:

Q. Good morning, Miss Schwender.  I will try to 

be very efficient and brief here.  And I want to go 

through the allegations the Defendant made in his 

paragraph 3 on his petition to modify generally.  So 

talking about friends, who are Owen's friends, Ma'am? 

A. Owen has many friends.  He is friends with 

Oliver, Lucas, Terrell and Ariel. 

Q. And how many times have you met them or their 
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parents? 

A. I see them a lot after school.  He has been to 

birthday parties for both Oliver and Lucas and they 

have had play dates at my house; they trashed my house.  

He has been to his friend's house as well.  He does 

play with them online occasionally. 

Q. Do you do any volunteer work with the school, 

Ma'am? 

A. Yes, I do. 

Q. And how many -- what kind of volunteering do 

you do, Ma'am? 

A. I was room parent for several years.  I have 

also worked with the librarian under the school lunch 

program.  I helped at the scholastic book fair.  I 

helped on play days.  I have done field trips.  I have 

done several of the other events, like they had a 

library event one evening. 

Q. Are you required to volunteer at the school? 

A. I am not. 

Q. And what if any connection was Owen's friends, 

teachers or Owen's friend's parents have you made as a 

result of your volunteering activities? 

A. I'm well-known at the school, at least first 

name basis by many of the staff there.  And I think I'm 

friends with several of the parents of Owen's friends 
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and I have their phone numbers and I have texted them 

over play dates and things. 

Q. Since the date of the divorce, June 13th, 

2022, what if any music lessons, sports or clubs has 

Owen been involved with? 

A. Owen is in piano lessons and has been for a 

very long time.  We ended up having to change to -- 

with dates -- change music teachers, but he has been 

going for several years now for piano.  He has been in 

chess club for the last two years.  This will be his 

second year with Mr. Cummings and chess club, I 

believe.  And he was in art club previously for an 

eight week stint because it was just like a pop-up 

club.  Supposedly they will have it again this year, 

this semester and he said he would like to be a part of 

it.  I also enrolled him in soccer multiple times.  It 

is an eight week program that starts in September.  I 

always had a thing that Owen should do at least one 

sport and one art a year and Owen always agreed and 

said he wanted to do soccer.  So every year in June I 

always ask him if he wants to do it again and he always 

says yes.  The only issue is that this year the 

practices fell on Mr. Barry's day and then we also 

started more aggressively following the custody decree 

and therefore, we have had to enforce third Saturdays, 
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which means Mr. Barry gets three Saturdays a month and 

I only get one which means Mr. Barry has to take him.  

Mr. Barry's reluctance to go to these things has rubbed 

off on Owen.  So Owen doesn't want to go and he would 

rather stay home and play video games rather than go 

participate outside. 

Q. So based on your involvement at the school, 

clubs, soccer, et cetera, what if any difference or 

reduction in access to friends has Owen had since 

January of 2022? 

A. I don't think it has reduced any of his access 

to his friends.  I mean, he still sees his friends 

every day at school.  He is in clubs with his friends.  

He even -- I mean, he was in soccer and he had friends 

from his school per the soccer and he doesn't see them 

any more on Saturdays.  So it has reduced a little bit 

because he no longer sees his friends from soccer. 

Q. Thank you.  There was an allegation that Owen 

is neglected.  Ma'am, how many meals does Owen get at 

your house? 

A. He gets three a day.  I make him breakfast 

every morning.  He gets a beautifully packed lunch and 

we usually do sit down dinners several nights a week. 

Q. Ma'am, do you take him to the doctors? 

A. Um, I do when there is call for it.  The last 
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time he went was actually when he was vaccinated to go 

to Warren.  Other than that he has been a pretty 

healthy kid, other than a few basic instances he hadn't 

needed to go. 

Q. How often does Owen bathe, if at all? 

A. He showers every night. 

Q. Okay.  How often does he brush his teeth? 

A. Every night.  He is nine.  So he tries to get 

out of certain things.  But we try to make sure that he 

is doing it properly. 

Q. Does he prefer toothpaste? 

A. He uses Colgate because he thought that Crest 

was too spicy. 

Q. Could you describe his sleep routine, please? 

A. We have very strict bedtime routine with Owen 

for the most part.  Usually around 8, 8:15, start 

winding him down.  He has to go take a shower, call his 

dad and after that we usually settle down and read to 

him for a half hour, 45 minutes depending on how long 

everything else takes and usually he is in bed by 9:15 

and usually asleep by 9:15 because he is actually a 

pretty good sleeper.

Q. Let's talk about your work schedule briefly, 

very briefly.  Since -- let's be clear.  Did you have 

overnights on January 1st in 2022? 
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A. Yes, I did I. 

Q. And do you have more or fewer overnights since 

January 1st, 2022? 

A. Fewer. 

Q. Thank you.

MR. BARRY:  In terms of objecting to things, I 

know I can object on some hearsay things at this point 

if I think what she is saying is objectionable, 

correct?

THE COURT:  You can object.  If there is an 

objection to that, the Court would overrule it.  She 

knows her own schedule. 

MR. BARRY:  No.  I think I let that one get 

away from me there.  In terms of Owen going to sleep, I 

have full records that state he is up much later than 

this. 

THE COURT:  You can ask questions about this. 

MR. BARRY:  Great. 

Q. There was discussions regarding some exchange.  

I will withdraw that question.  Ma'am, are you able to 

compare your living situation between present day and 

January 1st of 2022 for me and I will ask you this 

generally.  Is it the same or is it materially 

different in your estimation? 

A. It is exactly the same. 
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Q. Thank you.  Ma'am, you heard the Defendant 

testify regarding some flexibility in the custody 

schedule and whether you were following it within the 

first year, year and a half after it was issued.  Would 

you agree with his assessment that there was 

flexibility in 2022 and some of 2023 regarding how you 

follow the custody schedule? 

A. Yes, there was. 

Q. Okay.  And why did you have some flexibility 

in the custody schedule, Ma'am? 

A. We were trying to co-parent and to make things 

easier between the families and for Owen. 

Q. And did there come a time when that wide 

flexibility became narrower? 

A. It did.  Jeffrey wasn't about flexibility.  He 

was about switching the schedule over completely 50/50 

so he kept pushing out the days, like on Mondays and 

things and he would get angry with I would refuse to 

give him Mondays, that he feel he is owed. 

MR. BARRY:  I will object and in terms -- she 

is trying -- 

THE COURT:  Overruled. 

MR. BARRY:  Sir --

THE COURT:  Overruled. 

MR. BARRY:  I can object though. 
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THE COURT:  Go ahead. 

A. He would repeatedly ask me for the same things 

over and over again.  Eventually he got really angry 

with me and told me that I wasn't handling the schedule 

correctly and that I was in contempt and so I agreed 

with him and I was like then maybe if I'm not handling 

this flexibility well enough, that we should actually 

follow the schedule that the judge dictated for us.  

Even in the vacation motion, the judge had to 

specifically request that Mr. Barry be kinder to me in 

his text messages as he was quite often verbally 

abusive. 

Q. And about since when have you more 

aggressively, to use your term, followed the custody 

order? 

A. Our falling out was in November of 2023. 

Q. Okay.  So well over a year you have been 

following it to the T, more or less? 

A. Yes.

Q. Thank you.  Without telling me what they said, 

did there come a time when you talked with anyone at 

Baltimore County public school system? 

A. I did. 

Q. Okay.  Specifically about whether Owen was 

enrolled in the correct school? 
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A. Yes, they had received a call from Owen's 

father and they wanted to talk to me about Owen's 

housing situation. 

Q. Okay.  And were you prepared to have Owen 

change schools at that time if they -- if anything was 

requested from you? 

A. I'm not going to fight Baltimore County over 

Owen's housing situation.  When I enrolled Owen at 

Warren I legitimately thought I was enrolling him at 

the school that he would be at. 

Q. Let me ask you this, Ma'am.  Succinctly, based 

on your conversations with individuals at Baltimore 

County public school system, do you have any concern 

that he needs to be unenrolled at Warren and go to 

another school? 

A. No, they did not ask me to move him. 

Q. Okay.  That topic was explicitly discussed 

with them? 

A. Yes.

Q. And when was that topic discussed, Ma'am? 

A. Um, I want to say that they called me in the 

spring of 20 -- no.  2023, maybe.  It has been a good 

amount of time.  Or maybe the fall 2023. 

Q. For the record, I am putting in front of the 

Plaintiff what has been premarked for Identification as 
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Plaintiff's Number 1.  I shared a copy with the 

opposing party.  Ma'am, do you recognize this document? 

A. Yes.

Q. What do you recognize it to be? 

A. Um, it is an e-mail conversation that follows 

up a phone conversation I had with the school nurse at 

Warren regarding Mr. Barry requesting that Owen not be 

vision or hearing tested by the State. 

Q. And is this a fair and accurate copy of your 

e-mail to the school? 

A. Yes.  

MR. GALLAGHER:  I will move for admission. 

THE COURT:  All right.  Has Mr. Barry been 

given a copy?  

MR. GALLAGHER:  He has. 

THE COURT:  Unless there is any objection, it 

will be admitted.  

(WHEREUPON, the above referred to document was 

entered in evidence as Plaintiff's Exhibit 

Number 1.) 

Q. You have heard the Defendant say that 

effectively he needs to be in charge of your son's 

care, is that right? 

A. Yes.

Q. And in November of 2024 what, if anything, 
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happened regarding your son's care relative to this 

exhibit, Ma'am? 

A. Mr. Barry contacted the school to tell the 

school that Owen would not be allowed to have his 

hearing or vision tested.  I was not aware of this.  It 

was never -- Mr. Barry never told me about this. 

Q. Thank you.  So we talked about your connection 

with the school, the teachers, the other parents, et 

cetera.  What, if any, reputation does Jeffrey have 

amongst the school staff at Warren? 

A. Other than when he started doing Pokemon club 

last semester, I was not aware that he had really made 

any connection with anybody.  I know he only recently 

within the last year started talking to Mr. Doug, who 

is Lucas' father. 

Q. And what, if any, relationship did he have 

with Mr. Cummings, Owen's former teacher? 

A. As Owen's teacher, Mr. Barry would see him 

when he would pick him up on Wednesdays.  Beyond that, 

I know that Mr. Barry had contacted Mr. Cummings on 

several occasions regarding some issues with Owen in 

his class.  Mr. Barry had demanded that Mr. Cummings 

give him like daily updates, weekly updates in regards 

to Owen's actions and things.  

Q. Thank you.  
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A. He also --

Q. If you would wait for a question, Ma'am.  That 

is all right.  Just talk with me about Wednesday drop 

offs briefly.  Did there come a time when the Defendant 

was late dropping off the child on Wednesday? 

A. It is pretty much every Wednesday. 

Q. And about how late is the Defendant every 

Wednesday when he drops off Owen? 

A. Usually a half hour to an hour. 

Q. Okay.  And what, if any, impact does that have 

on Owen? 

A. Well, it is a little bit of a struggle because 

his dad dropping him off so late means it is tougher to 

get to bed.  But he also has homework to complete and 

it is a kind of an issue because he needs time to 

complete his homework.  And then he has to start 

settling down and getting ready for bed.  So it is a 

little bit of a rush.  So he tends to get bed later on 

those days. 

THE COURT:  So he does not do his homework at 

Mr. Barry's house?

THE WITNESS:  No.  Homework is given out in 

packets on Mondays. 

THE COURT:  Yes. 

THE WITNESS:  So Owen starts his packets on 
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Mondays and Tuesdays and it is a lot of work, so there 

is a the least two every day that he is supposed to do.  

Unless I put it into Owen's backpack in the morning on 

Wednesdays, Mr. Barry wouldn't necessarily have it.  

But it is kind of like we set aside that time, that 

hour after Mr. Barry is supposed to drop him off at 7 

so that Owen can finish his Wednesday pages. 

THE COURT:  If the homework was provided to 

Mr. Barry or provided with Owen on Wednesdays, is there 

any reason to believe that the homework would not be 

completed at Mr. Barry's home?

THE WITNESS:  I don't know. 

THE COURT:  You don't have a reason at this 

point?  You just don't know?

THE WITNESS:  But it is also a requirement -- 

trying to figure out how to get it -- remember to get 

Owen's homework in the bag on Wednesdays morning and it 

is just kind of an odd way to deal with things.  I 

guess I could start breaking apart Owen's homework. 

THE COURT:  So it comes in a single physical 

pact?

THE WITNESS:  It comes in two different 

packets.  One is a math packet and one an English 

packet.  So I would have to break it apart. 

THE COURT:  Why couldn't you simply put both 
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packets in the backpack without breaking it apart?  

THE WITNESS:  Because I don't want it to be 

left at Mr. Barry's and Owen not having his homework 

for the rest of the week. 

THE COURT:  And since you never tried it you 

don't know whether it would be left at Mr. Barry's?

THE WITNESS:  I don't know. 

THE COURT:  Okay. 

Q. Is that something you are willing to try, 

Ma'am? 

A. Yes.

Q. Okay.  The last five times that Mr. Barry 

brought Owen back late, did you inform him at all 

regarding the issue with homework? 

A. Yes, I did. 

Q. Okay.  And in the last five times that Owen 

was brought back late did Mr. Barry request the 

homework? 

A. Um, I know that at one point he did request 

that I put it in his backpack.  He suggested that; but 

he has never suggested it since or questioned whether 

Owen was getting his homework done. 

Q. Okay.  When he requested it, when was that? 

A. Sometime in November of 2024.

MR. GALLAGHER:  Okay.  No further questions.  
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THE COURT:  All right.  Mr. Barry, this is 

your chance to ask questions.  Not to argue, not to 

make your own statements, but to ask questions of Miss 

Schwender about what she just testified about.  Okay.  

MR. BARRY:

Q. What is that term, slight discretionary moment 

here.  

THE COURT:  Sure.  Take your time.

MR. BARRY:  I'd like to start here.  Is that 

okay?  All parties ready?

THE COURT:  Yes.  Go ahead and ask your 

question. 

CROSS EXAMINATION

BY MR. BARRY:

Q. All right.  I would say here, Miss Schwender, 

you stated that I had asked you about Owen's homework 

and it was in the last few weeks.  Had you ever brought 

up the issue of Owen's homework before the incident you 

are talking about? 

A. Not the homework, but I have asked you to 

bring him home on time because he has things to do. 

Q. Just schoolwork issue.  You are the Court 

ordered custodial parent.  Had you ever expected or 

complained or attempted to make some comments about him 

not completing his homework while he was in my care 
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prior?  

A. We do our best to get it done but you have 

definitely pushed it out to an hour more recently. 

THE COURT:  The question is have you ever 

complained about Mr. Barry not completing Owen's 

homework when Owen was with him?  

THE WITNESS:  About him not completing his 

homework?  

THE COURT:  Correct.  Have you ever complained 

of that?  

THE WITNESS:  No. 

THE COURT:  Next question. 

Q. Under the current legal custody and physical 

custody arrangement, is that something that you expect 

of me when I have Owen, that I'm taking care of his 

homework and his other things that are just termed 

basic day to day? 

A. Under the current schedule I expect you to 

bring him home on time so that he can be home on time 

because we have reserved an hour to allow him to do his 

homework. 

Q. But you don't otherwise expect and you had no 

inclination or interest or suggestion that he would do 

his homework while he was in my care on Wednesdays, 

these weekly homework packets? 
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A. No, because you do not have his packets. 

Q. Okay.  And you made no attempt to get me those 

packets? 

A. Not as of yet, because I reserved an hour. 

THE COURT:  We got that point.  You don't have 

to keep saying that.  Mr. Barry. 

Q. You said that it is very hard to work with me 

on things like that and that I would essentially -- 

just use the word -- be rude.  Do you have any specific 

instance or ideation of what that rudeness looks like?  

As in where have I been vitriolic?  What is an example 

of something that I might say that you view --

A. You have called me putrid and a horrible 

person and a lot of other verbally abusive things for 

almost a year between 2022 and 2023. 

Q. Between 2022 and 2023 --

A. You had to be told about saying these things 

to me was inappropriate by the judge when we went for 

motions. 

Q. I'm asking you --

THE COURT:  Let her finish.  You asked an open 

ended question. 

MR. BARRY:  She did finish. 

THE COURT:  She is not -- have you finished 

your answer?
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THE WITNESS:  As I was still talking while Mr. 

Barry was talking, you were admonished because after 

Judge Truffer had read the text messages between 2022 

and 2023 when we broke down our ability to work 

together, you had to be asked not to text message me 

verbally abusive things.  So since then you have been 

much better about not doing it.  But you did used to do 

it. 

Q. I would say just -- okay.  Thanks for 

answering the question.  And in terms of that and the 

recollection though, you don't have any other specific 

example except the word putrid?  Do you have a context 

for what that was hurled at, as in you are putrid or an 

action that you were presenting was putrid? 

A. Um, I believe it was me and my actions because 

I am one in the same.  And it did not matter but it was 

over a year of verbally -- this is not when we are in 

court right now.  But you were asked to stop because it 

was enough that the judge had to ask you to stop. 

THE COURT:  I have got that point.  Ask -- 

Q. I'm asking, there is no other instances except 

those text messages that you brought up with the putrid 

that you can cite in specifics?  

A. Being that it was a year ago and this is not 

why we are here, I did not review those specific text 
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messages. 

THE COURT:  Miss Schwender, if you say if you 

got any more, say it.  If you don't, say, no, it is 

okay.  It is not a critical issue. 

MR. BARRY:  I'm essentially trying to 

establish the combativeness.  

THE COURT:  I was talking to Miss Schwender. 

A. He has called me verbally abusive.  He has 

called me --

THE COURT:  I have been here for awhile.  I 

have reviewed the text messages; I understand what you 

are saying.  But if you have no other specific 

examples -- 

THE WITNESS:  No, not currently. 

THE COURT:  Move on.  Next question in another 

area. 

Q. Have you ever admonished Owen or called him a 

liar? 

A. I told him that he had lied to me. 

Q. What is the circumstance where Owen you feel 

was lying to you? 

A. Because he told me he wanted to play soccer 

where he told you he did not want to play soccer.  I 

very specifically asked if he wanted to continue to 

play soccer this year.  And he told me yes. 
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Q. Would you describe the wanting to play soccer 

as something that Owen wanted to do as an activity?  

And it is a preferential activity.  So the idea is when 

-- you are claiming that he did not want to play soccer 

and he told you he did.  So that was a lie? 

A. Yes.

Q. Okay.  So now, what outcome for Owen telling 

you that he did not want to play soccer, what was the 

punishment that he had to be dealt, for him wanting to 

change activities? 

A. I actually asked him before I signed him up 

for soccer if he wanted to continue it or if he wanted 

to try something else.  He said, no, he wished to 

continue with soccer.  He did not want to do boxing, 

did not want to do swimming, did not want to do 

basketball, did not want to do anything else.  And I 

said that is fine, we will sign you up for soccer 

because that is what he wants to do. 

Q. Again, what was the punishment for him 

changing his preference?

MR. GALLAGHER:  Assumes facts not in evidence.  

I object.   

A. He ended up lying to me about a bunch of stuff 

over the summer. 

Q. Okay.  
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A. So when fall came around and I found out that 

once again he lied to me on top of several other lies 

that he had accumulated over the summer --

Q. I don't want to break that, but could you give 

just an example, if you are saying that -- what was 

maybe the first and what was maybe one in between? 

THE COURT:  Keep in mind the context in which 

you are discussing things. 

MR. BARRY:  Sure. 

THE COURT:  It is have things changed?  Has 

there been a significant, substantial, material change 

in the way the parties are living that may affect Owen, 

specific instances of whether he has been -- may not 

have fully told the truth or disciplined for it, unless 

it is something severe really doesn't qualify. 

MR. BARRY:  But in the context, if I can 

clarify -- 

THE COURT:  Go ahead and ask the question.  I 

wanted to remind you. 

MR. BARRY:  -- where my aim is directing with 

this --

THE COURT:  Go right ahead. 

MR. BARRY:  The material aim is -- 

THE COURT:  I was just reminding you.  Ask the 

question. 
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Q. Thank you.  So in terms of the first instance 

of lying, this was -- he began -- so there was a change 

and you said he started lying more over the summer, 

correct?  So what was the instance where he lied in the 

summertime that, again, we had to cause him punishment.  

That is two questions.  What was the lie and what did 

that lie get him punished during the summer? 

A. He would tell me he would do things like 

helping to put away his laundry or things or I would 

ask if he had done something and he would tell me that 

he had and I would come to find that he did not because 

he thought he would get away with it.  He is nine.  He 

is testing boundaries.  It is normal.  Then when we 

came into the fall, he lied to me.  I found out that he 

had lied to me about soccer.  And it was part of also 

he had a huge attitude concerning the switch when you 

asked him to turn off the switch, he says no and he 

gets nasty with you.  And when you say you need to turn 

it off now, I have given you a countdown, I gave you 

30 minutes, I counted down to 10 minutes and then I 

gave you two minutes to turn it off, he gets nasty and 

then eventually I say you need to turn it off or I'm 

going to take it away.  He refused to take it away.  I 

said you know what, maybe we need to take a break from 

all this.  And we did.  I took his switch from him. 
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THE COURT:  How long did you have it?  

Q. What does a break constitute?

THE COURT:  Whoa.  Whoa.  How long was Owen 

without the switch?

THE WITNESS:  Three months. 

THE COURT:  Next question. 

Q. Okay.  So essentially the lies and the things 

that you are seeing him newly begin with, maybe in 

terms of laundry basic things, so he says he takes his 

clothes somewhere and then you are averring that he did 

not and he should be punished.  But what is necessarily 

like -- in your mind does a change in preference 

warrant three month punishment? 

A. Video games are a privilege, not a right. 

Q. I understand.  But we are using a privilege in 

terms of punishment, wouldn't you agree?  A reduction 

in privilege is a punishment, sometimes? 

A. When Owen is being as nasty -- Owen has a 

slight addiction to video games.  It becomes his whole 

world to the point that he becomes just honestly 

difficult and nasty when you ask him questions about it 

or you are asking him to put it away.  And honestly, 

there was a point in which I did not want to deal with 

it.  So I told him it was going to have to go away for 

awhile.  But until he had an attitude change about the 
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switch, that we were going to just let it slide, it was 

school year, we have things to do.  And I'm not going 

to fight with him all year over a video game. 

Q. All right.  And the question is, when did Owen 

get the device?  When was he purchased this switch? 

THE COURT:  Mr. Barry, I hate to keep harping 

on this, but that issue is not a big deal to me.  

Unless he is being locked in the root cellar, whatever 

the parental response was is not a material change in 

circumstances. 

MR. BARRY:  I understand.  In terms of this, 

like the punishment changes and circumstance and things 

like that, all of these incidents, has Owen ever lived 

at 24 Pickburn Court. 

A. Physically lived, no. 

Q. Has he mentally lived there though, is that 

your allegation?  He has never physically lived there?  

Has he ever lived there, period? 

A. No, not until -- no. 

THE COURT:  Whose home is that?

THE WITNESS:  24 Pickburn Court is my address 

on my driver's license and it is my father's house. 

THE COURT:  Okay. 

Q. So it is your father's address, correct?  And 

your home is would you state what that is?  Where do 
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you live?

THE WITNESS:  I physically live with my mother 

currently. 

Q. Do you stay there every night?  Are you every 

night staying there? 

A. Yes, we have been there.  The original idea is 

that we would move into 24 Pickburn Court but then 

COVID happened and my dad did not end up moving out of 

his residence.  So I ended up staying with my mom and 

that also meant that there was instant child care.  So 

I work nights while she worked days and Owen never had 

to be put into any type of day care or child dare care 

by a person outside of our family. 

Q. And do you consider me a person inside of 

Owen's family? 

A. Yes.

Q. Okay.  And in terms of termed child care, do 

you consider me a proper caretaker of Owen when he is 

with me? 

A. Sometimes. 

Q. Can you express those times? 

A. You are his dad. 

Q. Okay.  And do you have some necessary problem 

or not if I say I'm watching him or he is staying over 

in the summer period for two week stretches with me? 
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MR. GALLAGHER:  Objection.  Relevance.  We are 

talking about whether she has is abided by the Court 

orders (Inaudible). 

THE COURT:  I'm going to overrule it.  But 

without going any further --

MR. BARRY:  I will try and get to the point 

with this. 

THE COURT:  Okay. 

Q. But essentially to establish I will ask, 

again, do you have any concerns with my ability to 

provide three meals a day to Owen, to have him washed, 

to take mental care of him and to essentially dote on 

him as his father?  

A. Mental care, I'm not sure about.  But doting, 

sure. 

Q. Sure.  Okay.  Do you feel, if Owen were in my 

care, that a babysitter is sometimes appropriate?  

Would you say in the context of that? 

MR. GALLAGHER:  Objection.  Relevance. 

THE COURT:  Overruled.  Answer the question. 

A. If he is in your care, you have the right to 

provide any type of babysitter that you would like.  As 

when he is in my care, I have the option and right to 

choose whoever I wish to baby sit my son or take care 

of my son. 
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Q. Would you consider a change in babysitter 

caretaker or schedule of that substantial change in 

Owen's life?

MR. BARRY:  Objection.  Legal conclusion.  

Speculation. 

THE COURT:  Overruled. 

A. My mom, who I lived with, is not actually a 

babysitter. 

Q. Just yes --

A. She is a person who I live with and his 

grandmother.  And being able to have Owen in his home 

where he doesn't have to go to another place to be 

watched is better for him because there is more 

stability in that. 

THE COURT:  You have answered the question. 

Q. Thank you very much.  

THE COURT:  Next question. 

Q. So what you are saying, just a yes, that for 

Owen to be able to stay in one place with primary care 

family care taker is in his best interests and is the 

most stable when he doesn't have to say exchange places 

or even have caretakers changed.  So stability is best 

for Owen? 

A. Yes.

Q. Okay.  How many nights originally did you work 
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your current job?  So I don't need to know when you 

exactly started.  

THE COURT:  What do you mean originally?  

Before or at the time -- 

MR. BARRY:  At the time of the decree. 

THE COURT:  January of '22.  January of '22, 

what approximately was your work schedule?  

THE WITNESS:  I worked Monday through 

Saturday.  So I worked six days a week.  And I worked 

11:00 a.m. to 5:00 p.m. six days a week. 

Q. And has that changed since? 

A. No. 

Q. Sorry.  That was both? 

A. It was 11:00 p.m. 

Q. But you worked six days a week that shift.  So 

six days a week you were not in the home, you were out 

of the house? 

THE COURT:  And the question is has that 

changed?

MR. BARRY:  I want her to state.  I'm getting 

transcripts.  

Q. You worked six nights out of the week you were 

not at home with Owen; six nights out of the week?

A. He was asleep and did not know I was gone.   

Q. I have had nightmares and woken up.  Have you 
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ever had a nightmare? 

THE COURT:  Just ask her a question.

MR. BARRY:  That was a question.  

Q. You at that original time were working six 

times a week.  Currently how many nights are you 

working? 

A. I work four nights a week.  

Q. Is that a substantial change? 

THE COURT:  That is for me to determine.   

Q. Is it any change from six?  

THE COURT:  Six to four is a change.  Whether 

it is substantial is for me to determine.  

MR. BARRY:  Math can be subjective as well. 

Q. I'm asking here the Plaintiff is six more or 

less than four?

THE COURT:  Mr. Barry -- 

A. It is more. 

Q. So since the original term you started working 

less.  Have any of your costs changed since that?  You 

stated that you were going to be between addresses, you 

did not know that you would be living at 24 Pickburn 

Court.  Do you hold a lease at either of these 

properties? 

MR. GALLAGHER:  Objection.  Scope. 

THE COURT:  Sustained. 
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MR. BARRY:  Sustained.

THE COURT:  Sustained. 

Q. Well, do you have a lease at 29 --

THE COURT:  Same question.  The objection is 

sustained.  Ask a different question. 

Q. Okay.  In terms of your living situation you 

do have a boyfriend, correct? 

A. Correct. 

Q. And when did you meet? 

A. I met him in September of -- 

MR. GALLAGHER:  Objection. 

THE COURT:  Overruled.

A. -- of 2023. 

Q. Okay.  2023.  And that is post divorce decree.  

So you have met someone since? 

A. Yes.

Q. Okay.  So would you constitute introducing 

someone new to Owen's life as a material change? 

MR. GALLAGHER:  Objection. 

THE COURT:  Sustained.  That is for me to 

determine. 

MR. BARRY:  I understand.  I do kind of want 

her opinion where she is coming from here. 

THE COURT:  No, not on a legal concept.  

MR. BARRY:  I understand.   
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Q. So in response, without you making some type 

of legal conclusion, you have a boyfriend now, correct?

A. Yes. 

THE COURT:  You just asked that. 

Q. You stay overnight sometimes with this person 

or no?  Have you had an overnight?  

MR. GALLAGHER:  Objection.  Scope.  

THE COURT:  Overruled. 

A. Yes. 

Q. Regularly?  Weekly?  How frequently? 

A. On the days I don't have Owen. 

Q. On the days you don't have Owen.  Has there 

been an instance where overnight you have gone to see 

your boyfriend instead of coming home while Owen has 

been home?

MR. GALLAGHER:  Objection. 

THE COURT:  Overruled.  She just answered it.  

You can answer it again. 

Q. You are stating that -- 

THE COURT:  Let her answer.  The question was 

has there ever been a time when you have had Owen when 

you stayed overnight with your boyfriend?

THE WITNESS:  Once or twice. 

THE COURT:  Next question. 

Q. On -- has Owen ever stayed overnight with your 
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boyfriend?

THE WITNESS:  No. 

THE COURT:  Has he ever been left alone with 

your boyfriend?  

THE WITNESS:  Once, for like a half hour. 

Q. On that instance where you had let him stay 

alone with your boyfriend, where was that location that 

he was alone with him? 

A. We were hanging out at my boyfriend's house. 

Q. And that is new for Owen to have been left 

alone with another adult that he wasn't related to? 

A. No. 

Q. Okay.  It wasn't? 

A. No.  He has been like to friend's houses and 

stayed over at like Lucas' with Mr. Doug.  He has been 

to other places with other people before. 

Q. And in terms of changes in Owen's life, have 

you indicated that you would be changing your situation 

to say move in or move him in? 

A. Absolutely not.  I have no intentions of 

moving in with David.  And honestly, I would not do 

that to Owen or my mom. 

Q. Okay.  From like a change in circumstance, do 

you feel Owen moving into a new home with me has caused 

him any ill circumstance?  So you are saying you moving 
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in with Dave would be bad for him, correct? 

A. Because it would be a huge change. 

Q. A burden to Owen? 

A. Yes.

Q. Now, a move is a big change though.  Since 

2022 have you ever taken a vacation with just Owen 

excluding your mother?

THE WITNESS:  Yes. 

MR. GALLAGHER:  Objection. 

THE COURT:  Sustained.  2012 doesn't matter. 

Q. 2022? 

THE COURT:  Since January of 2022. 

A. Yes. 

Q. You have taken solo vacations with Owen.  Have 

any of those vacations or have you made any attempts to 

see Owen on his birthdays? 

MR. BARRY:  Objection.  Scope. 

THE COURT:  Beyond what was asked.  How is 

that a change?

MR. BARRY:  Well, a change simply is since the 

decree my son hasn't seen his mother on his birthday, 

which in terms of what I'm stating here -- 

THE COURT:  Have you seen Owen on his 

birthday? 

THE WITNESS:  That is actually very specific.  
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The divorce decree says that we get to share Owen on 

his birthday.  It falls in the summer in July.  So I 

simply just put it on Jeffrey's week so that, you know 

--

THE COURT:  So it is not disruptive.

THE WITNESS:  So it is not disruptive.  

THE COURT:  You answered the question.  

Q. Who is in charge of the summer schedule since 

2022?  Has that changed?  

A. I have been in charge of it and I do my best 

to follow the divorce decree. 

Q. Okay.  Has it changed since October how it has 

been handled?  The October of 2023 where the shift went 

back to the JAD.  Has the summertime arrangement 

changed or have they stayed the same?

A. Well, it changed slightly that year because 

the judge ruled that you had to give up a week of your 

summer vacation to me to meet the change in days 

because you were taking a vacation in February. 

Q. Perfect.  So Owen's summer did change.  But 

what you are alleging is that you are in control of 

Owen's summer schedule per the JAD? 

A. I write the schedule up and I usually 

rerelease it in March, which is way before I have to 

release it.  And you have every opportunity to critique 
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it and you usually say it is fine. 

Q. Well, I think that the material change -- 

THE COURT:  Just ask a question.  Don't argue 

-- 

Q. Does the JAD or the decree state simply that 

I'm in charge of the summer schedule?

MR. GALLAGHER:  Objection. 

THE COURT:  It says what it says.  And it is 

not going to be the basis for a change.  

MR. BARRY:  Well, in terms of the who is in 

charge of the summer schedule, I'm going back and forth 

and making the essentially proposals. 

THE COURT:  The testimony was and she has 

admitted what you are saying.  She makes the schedule.  

She sends it to you in March and you have not objected 

to it.  That was the last answer.  Next question. 

Q. Great.  Understood.  Do I ever send you my 

schedule for the summer? 

A. No, not your full schedule.  You occasionally 

request certain weeks.  I think you have requested 

certain weeks and certain days here and there. 

Q. From 2022 to the 2023 October, that period of 

time where we were working somewhat amicably, would you 

say that I had some legal custodies of Owen in my 

actions?
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MR. GALLAGHER:  Objection. 

THE COURT:  Sustained.  I don't know what you 

mean by that. 

Q. I get how I have to ask these things.  Are you 

aware of any times where I have signed legal paperwork 

for Owen that you essentially consented to or allowed? 

A. I don't know what you are even referring to. 

Q. Okay.  You stated that for elementary school 

and things, Owen was vaccinated for his base school 

vaccines, things like that; is that correct? 

A. Correct. 

Q. Does Owen very currently have a vaccine 

schedule or a vaccine exemption? 

A. You had me sign vaccine paperwork.  I'm sorry.  

You wanted me to sign an exemption and I did for Owen.  

But that did not grant you the ability to go around me. 

Q. All right.  And then I have -- I can hand 

papers here to admit into evidence to ask you to look 

at them, I believe, so I'm going to try that here.  

THE COURT:  Okay.  Mark it.  Show it to Miss 

Schwender.  

Mr. Barry, just so you know, this was set in 

for a half day and it is now ten after 12.  I'm going 

to conclude the hearing at 12:30.  So you have about -- 

let's just say 15 more minutes.  So complete your 
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examination. 

MR. BARRY:  Okay. 

MR. GALLAGHER:  This has already been admitted 

as Defendant's 6. 

MR. BARRY:  Okay. 

Q. All right.  Miss Schwender, I'm going to hand 

you this.  

THE COURT:  Okay.  This is Plaintiff's Exhibit 

Number 6.  What is the question?  Excuse me.  

Defendant's Exhibit Number 6. 

MR. BARRY:  Yes. 

Q. Could you -- on the second page there is an 

e-mail that essentially states -- some follow-up or 

things that we were discoursing on.  So you made the 

statement that Owen is vaccinated originally.  This 

e-mail, if you can read, do you recognize what it is in 

context to? 

A. Yes.

Q. Okay.  And on that second page, we were 

discussing two things.  What are those two things, like 

two items, counseling and vaccinations? 

A. Yes, counseling and vaccinations because this 

is in regards to an e-mail from Miss Shurwin. 

Q. Regarding his counseling, vaccination and 

otherwise, would you say that predominantly it was you 
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reaching out to me to try to work with me for Owen's 

interests or would you say majority of the time it has 

been me making appeals to you? 

A. I don't need Owen to be religiously exempted.  

So it means nothing to me. 

Q. Okay.  So essentially what you are saying is 

the child and his religion means nothing to you? 

A. What religion are you?

THE COURT:  Don't ask questions.  Just answer 

them.  

MR. BARRY:  I will be happy to go to the next 

thing here.  I would like to admit.  This one does need 

to be admitted into evidence here. 

THE COURT:  What is that?  She can have the 

copy that you have marked.  What is it, Mr. Barry?

MR. BARRY:  I would like to admit in Maryland 

Department of Health and Mental Hygiene immunization 

certificate or more specifically a religious exemption 

for Owen Barry when it comes to -- (Inaudible). 

Q. Do you recognize that exhibit that I put in 

here, this immunization exemption? 

A. Yes.

THE COURT:  How is this a change, Mr. Barry?

MR. BARRY:  Well, the change is simply that in 

Owen's life and since then both I and my family have 
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become increasingly religious, in terms of our 

practicing values.  This, as you just heard, means very 

little.  The change in fact is with my son and my 

context here. 

THE COURT:  All right.  Keep going. 

Q. I would also like to, just because I'm 

explaining the entry of the exhibit here, it shows my 

signature.  Does this form show my signature, Miss 

Schwender?  

A. I believe so. 

Q. Okay.  Do you recall who signed this document 

first? 

A. I have no idea. 

Q. Okay.  In terms of initiating this form, is it 

fair to say that it has been me that has sought most of 

the accommodations for Owen? 

A. Yes.

Q. Okay.  In terms of his --

THE COURT:  I will mark Defense Exhibit 

Number 7.  Is there any objection?

MR. BARRY:  No objection. 

THE COURT:  It is admitted. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 7.) 
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Q. In terms of Owen's status quo since the 

divorce, has it been you or I that has made these types 

of decisions for Owen related to state exemption or 

school enrollment in majority? 

A. I am the one who enrolled him in school and I 

am the one who got him vaccinated and I am the one who 

takes him to medical appointments.  I signed this for 

you but ultimately, I as a person with sole custody 

currently get to make the decisions on whether or not I 

feel that Owen needs to be vaccinated or not. 

Q. Thank you.  And the prior -- up to the 

divorce, you are saying at some term of time you 

handled Owen's vaccinations and things like that.  Did 

anything change in -- just say November of 2022 that 

would have made you shift to allow me to make those 

decisions?

A. You aren't making this decision.  You brought 

this before me and this was right out of COVID. 

THE COURT:  You answered the question.  It is 

much easier than that.  Since January of 2022 has 

anything happened that would in your opinion make it 

better that Mr. Barry have legal custody and decision 

making authority?

THE WITNESS:  No. 

THE COURT:  Answered.  Next question. 
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Q. Now, you say that religion matters very little 

to you? 

MR. GALLAGHER:  Objection.  We are now in the 

Defendant's case.  My case is closed.  It wasn't 

initially brought up and it cannot be brought up.  It 

is beyond scope. 

THE COURT:  I'm going to permit it.  But Mr. 

Barry, you have 10 minutes. 

MR. BARRY:  I understand the time limit. 

THE COURT:  You can ask a lot of things, but I 

can tell you this issue isn't going to -- I don't see 

anything so far that will suggest that this issue is 

going to play a part in the decision.  You can proceed 

as you will. 

MR. BARRY:  I certainly hope that you weigh 

things until the end and don't have something 

predisposed in mind, Judge. 

THE COURT:  I do not. 

Q. So you also stated something about moving 

between addresses and there being appropriateness for 

Owen's schooling.  At the time of decree did you ever 

approach the idea of a private school for Owen Barry? 

A. We did, because you did not like Warren and we 

were attempting to get him to be put into Mays Chapel.  

I asked you about some of the private schools in the 
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area. 

Q. Okay.  And then at that point in time Mays 

Chapel was his proper zoned school, correct? 

A. It is the one that goes to his grandmother's 

house, yes. 

Q. And it has always been his proper zoned 

school, yes? 

A. If the physical -- sure. 

Q. Okay.  And materially, other than the moving 

and changing addresses and materially, other than the 

change to our arrangement for custody outside the 

decree, is there anything else that has changed in your 

life? 

MR. GALLAGHER:  Objection.  Vague. 

THE COURT:  Overruled. 

A. Not that I can really think of.  We got a dog. 

THE COURT:  Next question. 

Q. Okay.  That is a fantastic one.  As it relates 

to the decree, of course it does extend out a little 

bit past our son together.  Is the family cat deceased 

or alive?

MR. GALLAGHER:  Relevance.  Objection. 

THE COURT:  Overruled. 

A. The cat is alive. 

Q. Okay.  That is all.  And so are the family 
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dogs alive or deceased? 

A. They had died. 

Q. Okay.  So that is another material change from 

the JAD, correct?

MR. GALLAGHER:  Objection. 

THE COURT:  Whether it is material is my 

decision.  It is certainly a change. 

MR. BARRY:  It is material, if you please. 

Q. But in terms of the custody of the cat, have I 

ever made a request to see the cat or have the cat in 

any term of time?  Have I made any mention of the 

family cat to you through these proceedings?  I would 

just like to make this one a very five minute thing and 

not come back to the cat but this is important.  

A. You threatened me with the cat once. 

Q. Threatened.  Okay.  Like throwing it at you?  

Could you please identify specifics? 

A. That you were going to go back to court to get 

custody of the cat so that I would have to share the 

cat with you. 

Q. Okay.  Do you have any evidence of any 

threatening this cat issue and then I'm attempting to 

get my cat burial rights where Owen has his dogs buried 

in the family -- that is where I'm going.  

MR. GALLAGHER:  Objection. 
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THE COURT:  Sustained.  Completely beyond 

this. 

MR. BARRY:  Okay. 

Q. In terms of change to the situation -- there 

is a situation where a pet is aging now, is that 

correct?  Still alive but aging? 

A. I legally own the cat.  Just to be clear. 

Q. Sure.  And it was a family pet.  But it was 

adopted by you? 

THE COURT:  Don't argue.  Ask a question. 

MR. BARRY:  I understand that we are running 

out of to time here.  

THE COURT:  Yes, sir. 

MR. BARRY:  In terms of last pieces of 

evidence, I would like to get this admitted so it gets 

put in today.  This is my e-mail related to -- I know 

it doesn't --

THE COURT:  Plaintiff's Exhibit Number 8 and 

what is it, sir?

MR. BARRY:  This is my e-mail to the school 

essentially related to hearing and vision.  I know it 

doesn't --

THE COURT:  All right.  Plaintiff's Exhibit 

Number 8.  And what is it, sir?

MR. BARRY:  This is my e-mail to the school, 

RESPONDENT'S APPENDIX F

Appendix Page 168



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136

essentially requesting -- because it takes him out of 

class and because I have a primary, you know, doctor in 

terms of what I expect --

THE COURT:  No.  I asked what is it?  You said 

an e-mail to the school concerning?

MR. BARRY:  Vision and hearing test. 

THE COURT:  Vision and hearing test. 

MR. BARRY:  Yup. 

THE COURT:  Any objection to that. 

MR. GALLAGHER:  To this document, no, Judge. 

THE COURT:  It is admitted. 

(WHEREUPON, the above referred to document was 

entered in evidence as Defendant's Exhibit 

Number 8.) 

MR. BARRY:  I have last questions as we are 

winding down. 

Q. In terms of changes in Owen's behavior, since 

-- originally Owen, you have alleged, needs to be in 

counseling, needs to be in counseling and you, 

yourself, also stated that you would be seeking 

counseling and you were essentially emotionally 

distraught; have you sought counseling?

THE COURT:  For?

MR. BARRY:  Anything. 

THE COURT:  For whom?  
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Q. For yourself.  Have you been in counseling or 

do you have proof of a payment to a counselor? 

A. No. 

Q. For Owen, do you have some proof of outside 

counseling or things like that -- 

A. No. 

Q. -- that you have gone and done that?  Since 

the decree, have you ever made a statement that you 

don't need to buy clothes for Owen because I take care 

of that? 

A. I was referencing the fact that you bought him 

like 20 T shirts and that I don't need to buy him more 

than 20 T shirts because he already has enough and 

since he grows out of them so quickly, he only really 

needs the 20 T shirts that you have bought him.  There 

is no point in constantly buying him stuff that he will 

outgrow and only wear once.  I mean, he is a growing 

kid.  Some things he grows out of faster. 

Q. Got it.  Since introduction of the cell phone, 

are you aware of any times where Owen has texted me 

requesting I bring him something or I fix something or 

I do something for him? 

A. I honestly do not look at his cell phone or 

the text messages to you. 

Q. Okay.  For the record, I don't look at his 
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phone either.  I will just add a question there.  So 

you are not aware.  Are you aware that I have driven 

multiple times to bring medicine, other things to Owen 

while you have been at work? 

A. Um, I was not aware that you were randomly 

showing up at my house. 

Q. Not randomly.  Have you been aware that Owen 

has stayed up much later than even a 9:30 bedtime? 

A. Um, he is nine now and we put him to bed at 

9:15 and if he is not sleepy because you fed him a Red 

Bull or something --

Q. Which term?  He lives full time term with you, 

custody.  

A. So on Wednesdays he is with you. 

Q. Are you feeding him Red Bull at nights? 

A. No. 

Q. Well, are you aware that Owen is sneaking out 

at night and downstairs? 

A. I was not aware that he was doing that. 

Q. Okay.  Would your mother be aware? 

A. I don't think that she is because she would 

have told me. 

Q. Well, does your mother, who is watching him 

most times, is she a heavy sleeper?  

MR. GALLAGHER:  Objection.  
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THE COURT:  Overruled. 

Q. Last one.  Have you moved your physical 

bedroom since the decree? 

A. Yes.

Q. Okay.  Was there a reason why you moved your 

physical bedroom?  Was there a stated reason in the 

house why you moved your bedroom?  What was the reason?

MR. GALLAGHER:  Objection. 

THE COURT:  Overruled.

A. So I would have more space. 

Q. Has it ever been mentioned -- were you aware 

that your coming in and out of the house all night was 

causing noise issues and problems with the sleep habits 

of the folks in your home? 

MR. GALLAGHER:  Objection. 

THE COURT:  Sustained.  You have got 

two minutes. 

Q. Okay.  So where was your room at the beginning 

of the decree?  Where did you live in --

A. Upstairs. 

Q. Where do you live now? 

A. In the basement. 

Q. Where does Owen live? 

A. In the same room that he always has had, the 

one at the top of the stairs. 
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Q. Did you used to live in Owen's room? 

A. No. 

Q. Did Owen used to live full-time in your room?  

There was a period of time where you did not have a 

bedroom at all in your mother's house? 

A. Yes, but by the time of the divorce decree I 

had my own bedroom. 

Q. Was there something that precipitated that, 

your own consciousness?

THE COURT:  Sustained.  I just made an 

objection.  Sustained.  Because if it was before the 

divorce decree, it doesn't count.  So talking about 

since January of '22, she has moved her bedroom from 

upstairs to the basement?

MR. BARRY:  Okay.  Also admitted that she 

changed the amount of time that she is in the house and 

--

THE COURT:  One minute. 

Q. Do you admit that you were asleep when I got 

to the school the other day for Owen, that you had not 

been prepared to pick him up that day, with the school 

being let out early? 

A. I was prepared to pick him up that day. 

Q. Were you at the school when school was let out 

that day? 
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A. Yes.

Q. Where? 

A. I'm not even sure what day you are in.  But I 

haven't missed a single day picking him up. 

Q. So on Friday? 

A. I have never been late picking him up. 

THE COURT:  Don't argue.  She has answered the 

question. 

MR. BARRY:  She has not. 

Q. On the Friday where there was an early school 

release, were you at the school physically to pick Owen 

up at the early release time, yes or no? 

A. What, last Friday?  

Q. The early release time.  Very recently this 

month I texted you that school was getting out early 

and then I texted you while standing in front of his 

classroom.  Were you at the school or were you at home 

having just woke up? 

A. I do wake up at 3 to pick up Owen at 3:30. 

THE COURT:  This -- that is the last question.  

I'm going to conclude your examination. 

MR. BARRY:  Thank you.  

THE COURT:  All right.  Any redirect?

MR. GALLAGHER:  No, Judge.  Thank you. 

THE COURT:  Okay.  Miss Schwender, thank you.  
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You can step down.  All right.  I will give you 

two minutes, Mr. Barry, to wind up and tell me why 

there are material changes in circumstances with what 

the evidence has shown.  Okay?

MR. BARRY:  Well, the circumstance since the 

decree has absolutely changed and the fact that from 

day one of the decree Miss Schwender and myself never 

followed the schedule or any of the boundaries that 

were written into the JAD.  We attempted together, 

which was always facilitated by me having no rights to 

my son; I am always in the position of the one having 

to make an appeal on his best behalf when there is 

something that I feel would be in his best interests.  

Since then, the only thing that has stayed consistent 

in Owen's life is my dedication to him and his best 

outcomes.  The changes have been erratic with Owen's 

mother changing her work schedule, which is not a fixed 

schedule.  I believe she could change dates week by 

week if she wanted or maybe that is not true.  His 

situation with --

THE COURT:  How is the change in her work 

schedule from six overnights to four been detrimental 

to Owen?  

MR. BARRY:  The fact that she works overnight 

is absurdly detrimental. 
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THE COURT:  No.  But the change?

MR. BARRY:  The change where it goes from six 

to four is, again, it is a case at the very minimum of 

voluntary impoverishment.  So I will reference just the 

text message where she says a vulgarity, she can live 

off of the child support.  I will also make a statement 

that she has been investigated in terms of the child 

support she is receiving, that she was receiving 

erroneous amounts, listed as spousal support.  So now 

-- 

MR. GALLAGHER:  There is no evidence of that, 

Judge. 

THE COURT:  You talked about a variation from 

the --

MR. BARRY:  And then she also stated in the 

very same text I might lose a good job.  So a change 

from six down to four.  If that could lose her a good 

job would be a huge risk to my son.  It is completely 

voluntary and doesn't have to happen.  Owen should have 

two parents that work full-time.  Owen should have a 

parent in the house that doesn't work outside of the 

house.  No reason my son should be left in the care of 

anyone except one of his natural caretakers.  I believe 

that is me.  And then if his mother were available, I 

would have maybe a different story of requesting 50/50 

RESPONDENT'S APPENDIX F

Appendix Page 176



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144

or some restoration to reasonableness for my son's 

sake, who loves his parents.  It is not his fight.  

However, the actual circumstantial changes here warrant 

a full custody where Owen can have me in the home and 

he can have a parent available at all times without 

having his access broken or restricted to the other 

side of the family.  

I know we will get into merits of that if this 

case proceeds from here, but in terms that there has 

been substantial changes, in addition to that, his own 

school zone and district, the County has made changes.  

Whether or not Owen has moved, this Court could simply 

support the Plaintiff's fraud in terms of these are all 

basic things that every other citizen has to comply 

with or face fines or some detrimental outcome.  In my 

son's case, we aren't an exemption.  I believe I should 

be supported through these changes in Owen's life by 

increased custodial duties as his father.  I am the 

correct party to make these changes on time.  Owen 

would not be in his case where he is enrolled 

fraudulently.  He would not be in a case where he is 

emotionally starved of another parent and not be in a 

case where if he makes an expression of I don't want to 

play soccer, I would like to do something else, like 

hiking with dad, where he would be punished for that.  
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Owen has climbed three mountains with me.  If I had 

full custody of him by the end of his tenth year he 

would be a Saranac Sixer and then he would be 

continuing on to hike the Adirondak 46 peaks and other 

things in his life.  

As of right now I'm stuck going back and forth 

about hours and minutes with my ex wife.  Materially 

there would be no argument at the beginning of the JAD 

about these Wednesday night drop offs because I simply 

wouldn't be dropping him off Wednesday night.  There 

was another arrangement that pickups and drop offs were 

facilitated around school only.  And that was also for 

reduction in conflict.  

So the other substantial changes, the 

Plaintiff going back to the JAD has essentially tried 

to enforce conflict by having us interact much more 

frequently than we ever need to.  Pickups and drop offs 

around school used to be the norm and it is no longer. 

THE COURT:  All right. 

MR. BARRY:  I just want to get through this 

part with the change.  I would like to move on to the 

next part if that is where we are headed. 

THE COURT:  All right.  Thank you.  Counsel?

MR. BARRY:  Judge, I don't think anything that 

has been stated rises to the level of a material 
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change.  I'm trying to keep track of every single one 

of them.  I don't think the child's shoe laces amount 

to a material change.  I don't think the child dressing 

himself in a shirt that his dad got for him amounts to 

material change.  I don't think the fact that the 

Defendant does not like or thinks that the Court's 

custody order was inappropriate amounts to a material 

change. 

I went through the major issues that were 

outlined in his petition to modify.  And we have seen 

the same issue or if it is a change, it is a change 

that further and deeply entrenches the Court's order 

with respect to overnights that Mom may be working.  

Specifically we haven't heard that there is 

any pending issue whatsoever pertaining to the child 

being unenrolled from Warren Elementary and if there 

is, it is cause because the Defendant caused it.  We 

haven't heard that there has been any decrease in 

friends that would be appreciable whatsoever as was 

pled.  We haven't heard anything that amounts to abuse 

or neglect under 5-701 of the Family Law Article 

relating to neglect of the child based on what the 

Defendant might have alleged. 

If there is overnight work, it has been 

reduced.  That was already contemplated by the Court.  
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And if it is reduced, that is for the child's benefit.  

Even if it was a material change, it is not going to 

affect what the Court might do with respect to custody 

on the second aspect, second prong of this analysis. 

The fact that the parties have flexibility in 

the Court order relating to custody is I think what the 

Courts expect in a Family Law case and the parties 

should be commended for trying to work it out and the 

fact that they then abided with the court order for 

over a year shows that there has not been a change for 

over a year and to the extent there was flexibility, 

again, it is expected and not a material change. 

For this and other reasons, I don't believe 

that there is one.  The Court has seen other evidence, 

other testimony.  I believe it was exactly the same 

that the Court received over the three day merits trial 

back in 2021 and 2022.  I think the Court came up with 

a judicious decision previously and that was based upon 

the fact that these parties cannot work together for 

various reasons and so the Court, unfortunately, is put 

in a position where the Court has to make a decision 

and the Court made a decision and there has been no 

deleterious effect on the child for being placed in 

Mom's care, other than the child has normally grown and 

as far as I can discern from the testimony, nothing 
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outside of the bounds of what is normally expected or, 

frankly, allowed under the umbrella of what my client 

is allowed to do pursuant to the Court's order giving 

her custody.  

For those reasons I would ask the Court to 

deny the petition to modify based on a failure of proof 

on the part of the Defendant.  

I will submit.  And then very briefly, there 

is a pending motion on Saint Kasimir's and also on 

attorneys fees never paid pursuant to the Judgment For 

Absolute Divorce. 

THE COURT:  Okay.  Dealing first with the 

petition for modification that was filed by Mr. Barry.  

As has been said a number of times throughout this 

hearing, the Court's analysis is a two step process.  

The first is whether there was in the first instance a 

material change in circumstances; and secondly, if 

there was, then the Court engages in a best interests 

of the child analysis pursuant to the Sanders and 

Taylor factors.  

So evaluating the first issue.  Mr. Barry has 

raised a number of issues much of the time, to be 

candid, really did not go to that factor.  But because 

it was important to Mr. Barry, I permitted it.  But if 

I could boil it down to perhaps four or five points 
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that he raised that at least were within the context of 

a material change of circumstances, I will address 

those at this time. 

The first is that Miss Barry -- Miss 

Schwender's work schedule is such that she has changed 

in a way that she is out at night and is unable to take 

care of Owen.  The uncontradicted testimony was that 

she at the time of the divorce decree was working six 

overnights per week and now is working four overnights 

per week, which permits her to be home more frequently, 

not less frequently.  And thus could not possibly be a 

detriment to Owen in the manner which Mr. Barry has 

described. 

Mr. Barry addressed the fact that he has 

changed residences.  And that as a result, he has been 

able to produce a nicer environment for Owen, that he 

has -- Owen has, as Mr. Barry described it, a nicer 

room and has his own bathroom, both of which are very 

nice upgrades for Owen and I'm sure makes his life 

easier there.  But it is not the kind of significant 

change that would warrant a change in the custody 

order.  He still lives in Baltimore City; resides with 

he, Mr. Barry, lives in Baltimore City, resides there 

with his fiancee' and every other week his fiancee's 

daughter.  That really isn't a change from where we 
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were in January of 2022. 

The third issue raised by Mr. Barry dealt with 

the fact, he complained that Owen doesn't have any 

friends and that Miss Schwender discourages any 

relationships with friends.  Her testimony, and she 

named names, individuals who were friends with Owen and 

that he has been able to maintain those friendships.  

The only problem was that he had signed up for soccer 

and for reasons I don't really need to get into great 

detail on, he was not going to practice and whether he 

had told Mr. Barry did not want to play soccer or told 

Ms. Schwender he wanted to, really doesn't change the 

fact his fundamental friendships and relationship has 

not been altered in a material way since January of 

2022. 

The issue was raised as to Owen's school 

enrollment at Warren Elementary.  My recollection is 

this exact issue was raised at the time of the hearing.  

That has not changed in any way.  And on top of that, 

Miss Schwender's testimony was that she had spoken to 

the Baltimore County Public Schools, had advised them 

of this issue, that in '23 or '24 and they were 

perfectly content with leaving things as they were. 

The final issue is, and this was agreed to by 

Miss Schwender that following the filing of the divorce 
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decree and the custody schedule in that, the parties in 

an effort to frankly benefit Owen and to make things 

easier for themselves, were more flexible in adherence 

to the schedule, which is not at all, outside of what 

the Court would hope, unless it becomes a conflict and 

they could no longer agree.  And that is exactly what 

happened in October or November of 2023 when Mr. Barry 

sought to expand the schedule on a continuing basis 

rather than trying to give and take here or there and 

it was at that time Miss Schwender decided to fall back 

to the letter of the order itself and to adhere to that 

since that time. 

So it is important to recognize that a 

schedule and an order such as this is important.  It 

provides structure for the parties and for Owen to try 

to live within.  And it ought not be modified easily.  

That is why there is a requirement that there not -- it 

may not be -- it must be more than simply some change.  

There must be a material, significant change.  And in 

this case, a highly contentious relationship between 

the two parents was then and remains so and has been as 

big an impediment to Owen's well-being as anything, but 

that has remained a constant.  There have been 

excursions from the schedule that I described.  There 

have been occasional changes in Owen's activities and 
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friendships.  Mr. Barry has moved residences.  But none 

of these things in my view amounts to a material change 

of circumstances which would require a reordering of 

the custody schedule that the Court first put in place 

in January of 2022. 

And for that reason, I will deny Mr. Barry's 

motion -- petition for -- to modify custody.  With 

that, he has filed, as I said earlier, a motion 

addressing what is essentially a matter of legal 

custody.  He asked that he attend a shadow day at Saint 

Kasimir's school in Baltimore City.  I leave that -- as 

I said, I'm leaving the order in place.  

Legal custody at this point is with Miss 

Schwender and she has made a determination after 

consultation and there is a lot of evidence of 

communication, that Owen's best interests are showed by 

staying at Warren Elementary.  So for that reason I 

will deny the motion, untitled as it is, which is filed 

by Mr. Barry on December 18th of 2024. 

The only remaining issue is the motion for 

judgment which seeks the entry of a money judgment 

based on a failure to pay moneys due under the prior 

order.  I will hold that and I will rule on it without 

further hearing. 

That is the -- those are the Court's rulings 
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on the open motions.  I think have I addressed all of 

those.  Thank you all very much.  All I can say again 

is to try to encourage you to get along with one 

another.  Mr. Barry, I'm still speaking. 

MR. BARRY:  I appreciate your time.  I do have 

to be on my way as well. 

THE COURT:  All right. 

MR. BARRY:  Very sad for Owen --

THE COURT:  The hearing is over.  

(Conclusion of Hearing.)
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AMY BARRY .
* IN THE

. VLPlaintiff
* CIRCUIT COURT

v.
.

-

'

* FOR

JEFFREY F. BARRY
'

.

* BALTIMORE COUNTY

Defendant * Case No.: C—OS—FM—20—0039494

IUDGMENT OF ABSOLUTE.DIVORCE

On January 5, 6, and 10, 2022, the court conducted a remote evidentiary hearing in this matter .

on all issues arising out of the parties" divorce and separation as alleged in Plaintist Complaint for -

Absolute Divorce filed on September 29, 2020, and Defendant’s Petition for Contempt filed on July

9, 2021. Plaintiffappearedwith counsel; Defendant appearedpro .re. The Court having heard testimony

I

and accepted evidence and for the reasons stated on the record on January 10, 2022, it is on the
_

'

day of January 2022, by the Circuit Court for Baltimore County hereby,

ORDERED, that AMY BARRY, Plaintiff, is awarded a Judgment of AbsOlute Divorce from

JEFFREY F. BARRY, Defendant; and it is further
I

ORDERED, that Plaintiff (hereinafter “Ms. Barry”) shall have sole legal custody of the partieS’

minor child, namely Owen Barry, born July-13, 2015 (hereinafter the “minor child”); and it is further

ORDERED, that Defendant (hereinafter “Mr. Barry”) shall be listed on all relevant records

for‘theminor child, including educational andmedical records, and shall have access to all such records

for the minor child; and it is further

'

ORDERED, that the minor child shall primarily reside with Ms. Barry; and it is further
I

ORDERED, that during the minor child’s school year, Mr. Barry shall have access with the

minor child at the following times: every Wednesday from after school until 7:00 p.m.; every other

Page 1 of 4

RESPONDENT'S APPENDIX K

Appendix Page 201



weekend from Friday at 5:00 p..m through Sunday at 5:00 p.m. and every third weekend of the month

on Saturday from 10:00 a.m. until 5:00 p.m.; and it is further
I

- ORDERED, that during the minor child’s summm: break from school, Mr. Barry shall have ,

the minor child for three (3) nonconsecutive two-week periods; and it. is further

ORDERED, thatMr. Barry shall identify and notifprs. Barry of his intended summer access

periods by May 15th of each year;and itis further
1

‘ ORDERED, that Mr. Barry’s access with the minor child shall be unsupervised; and it is
‘

thither

' "

ORDERED,that Mr. Barry shall be responsible for all transportation to and from his access

'

with the minor child; and it is further

ORDERED, that the
parties

shall share time with minor child pursuant to the following

holiday visitation schedule, which. shall supersede the normal visitation schedule:

0_ E__aster— The child shall spend Easter with Mr. Barryin even numbered years and with
Ms.

Barryin odd numbered years from 9:00 a.m. until 7:00 p.m.

:0 Mother’s Day — The minor child shall be with Ms. Barry on Mother’s Day from 9.00 a.m.
until 7:00 p.m. . . .

0 . Father’s Day — The minor child shall be with Mr. Barry on Father’s Day from 9:00 a.m. until
'

7:00 p.m.

0 Halloween The minor child shall have the right to trick or treat on Halloween with Ms.

Barryin even numbered years and with Mr. Barryin odd numbered years.

i

0 Thanksgiving — The minor child shall be with Mr. Barry in even numbered years and with
"

Ms. Barry in iodd numbered years on Thanksgiving from 9:00 a.m. on Thanksgiving Day until
9:00 a.m. on the day after Thanksgiving. Ms. Barry shall have the minor child the Saturday
after Thanksgiving every year from 9:00 a.m. until 9:00 a.m. on the Sunday after Thanksgiving.

0 Christmas — Ineven’ numbered years, the child shall spend Christmas Eve with Mr. Barry
from 10:00 a.m. on Christmas Eve until 10:00 a.m. on Christmas Day and then shall spend
from 10:00 a.m. on Christmas Day until 10:00 a.m. the day after Christmas with Ms. Barry,

- with the schedule to alternate in odd numbered years.
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_

The Minor Child’s Birthday — Each party shall be entitled to see the minor child on his
a birthday. .

'

‘2

0 Fourth of Iuly —— The minor child shall be with Ms. Barry in even numbered years and with
Mr. Barry in odd numbered years from 9:00 am. on July 4th until 9:00 am. on July 5th; and it

' is further
4

,
'

- ORDERED, that neither party shall consume alcohol while the minor child is with them or

prior to their access with the minor child; and it is further

"
' ORDERED, that neither party shall introduce any significant others to themet child until-

they have been dating for at least six (6) months and neither party shallhave a significant other stay

overnight while the minor child is with them until they have been dating for at least twelve (12)

months
;"
and it is further

‘

ORDERED, that either party shall be allowed to travel out of state with theminor child during

their access time with the minor child provided they have provided the other party with the specific

dates and times of such travel and the specific location where. the minor Ichild will be staying; and it is

further
I

ORDERED, that the daily telephone or video calls between the minor child and the party

who does not have the Vminor child shall continue; and it is further

’

ORDERED, that Mr. Barry shall pay to Ms. Barry, by wage lien through the Office of Child

Support Enforcement, the sum of Seven Hundred Fifty Dollars ($750.00) per month for a period of

two (2) years as alimony, accounting from and with the first month payment being due in jahuaty

2022; and it a further

ORDERED, thatMr. Batty is denied alimony; and it is further

ORDERED, that commencing January 2022, Mr. Barry shall pay to Ms. Barry, by wage lien

through the Office ofChild support Enforcement, the sum ofOne Thousand Seven Hundred Ninety—
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Five Dollars ($1,795.00) per month for the support and maintenance of the minor child; and it is

further

I

ORDERED, that as of January 10, 2022, Mr. Barry has accrued child support arrears in the -

amount of Five
Thousand Four Hundred Seventy-Five Dollars ($5,475.00); andit is further

ORDERED, thatMr. Barry shall pay anadditionalTwo Hundred Dollars ($200.00) permonth

by wage lien
through

the Office of Child'Siippott Enforcement towards his arreatage amount until

the arrears are paidin full,- andit is further
I

ORDERED, thatMr. Barry shall makea
conm'bution

towards Ms. Barty’s attorney’s feesin

the amount ofTwo Thousand Five HundredDollars ($2,500.00) within sixmonths of the date of this

Judgment; andIt is fiirther I
,

ORDERED, that shouldMr; Barry fail to payMs. Barry the sum orderediwithin six (6)months
'

of the date of this Judgment, Ms. Barry shall be able to obtain a judgment against Defendant by filing

aMotion with this Court; andIt is further
‘

ORDERED, thatMs. Barryshall have access with the parties’ tWO (2) dogs during Mr. Barry’8 '

saturday access on the third
weekend

of the
month

with the minor child from 10:00 a.m. until 5:00
'

p.m.; andit is further
‘

I

ORDERED, that each party shall retain their own bankaccounts; and it is further.-

ORDERED, that each party shall retain their own retirement accounts; and it is further

ORDERED, that Ms. Barry shall be. granted theresumption of theuse of hetmaiden name,

AMY KATHLEEN SCHWENDER- and it is further

ORDERED, that Defendant’s Petition for Contemptis hereby DENIED.

ALL SUBJECT TO the
continuingjurisdiction

of this Court.

Entered: Clerk, Circuit Court for
' \&.J\

_

Baltimore County, MD_ _

1 d K 'th R. T ‘ff .

January 13, 2022
’

-

_

J“ 86 fl m er
.

i
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