IN THE
SUPREME COURT OF THE UNITED STATES

TARUS VANDELL SALES,
Petitioner

V.
ERIC GUERRERO, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,

CORRECTIONAL INSTITUTIONS DIVISION,
Respondent

ON PETITION FOR WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

PETITION APPENDIX

Respectfully submitted,

s/ Ken McGuire

KENNETH W. MCGUIRE
MCGUIRE LAW FIRM

Texas Bar No. 00798361

P.O. Box 79535

Houston, Texas 77279

TEL: 713-223-1558

FAX: 713-335-3340

Email: kennethmcguire@att.net

Date: August 11, 2026



TABLE OF APPENDICES
Page

APPENDIX A: Memorandum Opinion and Order of United States District Court,
Southern District of Texas (Sept. 4, 2024) (denying Petitioner’s § 2254 federal
WY1t Of NADEAS COTPUS)..cciiiiiiiiiiieiiiccee e e e e e e e e e e e e la

APPENDIX B: Order of the Fifth Circuit Court of Appeals (May 14, 2026) (denying
a certificate of appealability).........ccccciiiiiiiiiiiiiiccceeeeeee e T4a

APPENDIX C: Findings of Fact and Conclusions of Law, Ex parte Tarus Vandell
Sales, Cause No. 893161-B, 179th District Court, Harris County, Texas (Aug. 19,

2022) et e et e e ettt e e ettt e e e bt e e e e hbteeeeateeeeaanne 79a
APPENDIX D: Texas Court of Criminal Appeals Order Denying Relief, Ex parte

Tarus Vandell Sales, No. WR-78,131-02 (Aug. 19, 2022) .......oeeveervivvrieeeeeeennnnn. 133a
APPENDIX E: Constitutional and Statutory Provisions Involved ....................... 140a

8th Amendment ... 140a

T4AEh AMENAINENIE < e 140a



APPENDIX A

Memorandum Opinion and Order of United States District Court, Southern
District of Texas (Sept. 4, 2024) (denying Petitioner’s § 2254 federal writ of
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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COURT October 09, 2025
FOR THE SOUTHERN DISTRICT OF TEXAS Nathan Ochsner, Clerk
HOUSTON DIVISION
TARUS VANDELL SALES, §
§
Petitioner, §
§
V. § CIVIL ACTION NO. 4:15-cv-256

§
ERIC GUERRERO, Director, Texas §
Department of Criminal Justice, Correctional §
Institutions Division, §
§
Respondent.! §

MEMORANDUM AND ORDER

In 2003, the State of Texas convicted Tarus Vandell Sales for the capital murder of Tyrone
Butler. Sales received a death sentence. After Texas appellate and habeas challenges were
unsuccessful, Sales filed a federal petition for a writ of habeas corpus. The respondent, Eric
Guerrero, has answered and opposes any relief.

Having reviewed the pleadings, the record, and the applicable law, the court denies Sales’s
habeas petition. The court will not certify any issue for appellate review. The reasons are set out
below.

BACKGROUND
L. The Crime and Police Investigation

Around midnight on July 21, 2000, security guard Tyrone Butler headed home from his

job at the Sharpstown Mall. A car pulled up behind him at a red light. A man got out, approached

Butler’s truck and fired two shots. Butler slumped over as his truck rolled through the intersection,

! Bobby Lumpkin was the previously named respondent in this action. Eric Guerrero succeeded Lumpkin as

Director of the Texas Department of Criminal Justice, Correctional Institutions Division on December 19,
2024. Under Rule 25(d) of the Federal Rules of Civil Procedure, Guerrero is automatically substituted as a party.
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crashing into a telephone pole. The other car sped away. Butler died from gunshot wounds to his
neck and arm.

No eyewitness identified the killer. No physical evidence pointed to a suspect. Nothing at
the crime scene explained why the shooter had targeted Butler. Houston Police Department
Officer Eric Mehl spearheaded an investigation, which soon focused on a threatening anonymous
phone call Butler had recently received at work. The police believed that the call related to Butler’s
upcoming testimony in a criminal trial.

Butler was the primary witness to a February 8, 2000, incident at the Sharpstown Mall. As
he sat in his work vehicle, Butler saw a man—Iater identified as Sales—firing gunshots at a car
and then driving away. Butler followed and radioed for help. Marked police vehicles joined the
chase. Police eventually arrested the occupants of the fleeing car: Tarus “Bread” Sales, his
girlfriend, Cheryl “Jasmine” Kissentaner, and a passenger, Herschel “Little One” Ostine.

The State charged Sales with deadly conduct, a third-degree felony. The State also charged
Ostine with carrying a weapon and Kissentaner with evading arrest in a vehicle. Sales was released
on bond with an August 14, 2000, trial date. Butler was to testify in that trial.

The police searched for a connection between Butler’s anticipated testimony and his death.
Police officers interviewed several individuals, whose information pointed toward the conclusion
that Sales had solicited help to silence Butler’s testimony. The police arrested Sales, Kissentaner,
and Ostine for different roles in Butler’s murder.

The State believed that Ostine was the shooter, that Kissentaner was in the car, and that
Sales had orchestrated the plot. On July 8, 2001, the State filed capital murder charges against

Ostine and retaliation charges against Kissentaner. (Docket Entry No. 52-41 at 37, 38).2

2 Kissentaner surrendered to police officers on July 26, 2001. Kissentaner pleaded guilty to retaliation on

August 22, 2003. The State of Texas v. Kissentaner, No. 88, 1568 (179th Dist. Ct.). Despite searching for in both

2
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The State delayed filing charges against Sales. In late 2001, Officer Mehl prepared an
affidavit describing the investigative steps leading to Sales’s capital-murder charge. (Docket Entry
No. 45-28 at 7-9). Officer Mehl’s investigation relied heavily on information from Sales’s friends
and associates. Officer Mehl had interviewed three men—Daniel “D’Low” Fleary, Kevin Howell
and Leon Leshall Hatfield—who each described how Sales had orchestrated Butler’s murder.
(Docket Entry No. 45-28 at 8-9).> On November 7, 2001, the State charged Sales with capital
murder “while in the course of committing and attempting to commit the retaliation of Tyron
Butler . . ..” (Docket Entry No. 53-43 at 6); see Tex. Penal Code Ann. § 19.03(a)(2).* A grand
jury returned a felony indictment against Sales on January 7, 2002. (Docket Entry No. 45-28 at
11).

II.  The Trial

Sales stood trial in the 179th District Court of Harris County Texas.” Sales’s trial began
on February 17, 2003. The State did not argue that Sales was the shooter; instead, prosecutors
argued that Sales had encouraged Ostine to kill Butler. The State based its prosecution on the

Texas law of parties, which shares accountability for a crime among all participants.

Houston and Tennessee, the police did not arrest Ostine until a few months after Sales’ trial. (Docket Entry No. 52-
41 at 39). Ostine confessed that he and Kissentaner’s friend, Deanndra Darfour, had followed Butler and that he had
shot Butler. Ostine eventually pleaded guilty to capital murder and received a life sentence. State v. Ostine, No.
88,1567 (179th Dist. Ct.).

3 Even though Fleary was on probation in Fort Bend County, Officer Mehl had difficulty contacting him.
Fleary was hiding because he feared Sales would kill him. (Docket No. 45-15 at 26). After police arrested Fleary for
a probation violation, Officer Mehl interviewed him about the Butler murder. Fleary subsequently disappeared and
did not testify at trial.

4 The jury instructions defined the offense of retaliation as follows: “A person commits the offense of

retaliation if he intentionally or knowingly harms or threatens to harm another by an unlawful act in retaliation for or
on account of the service or status of another as a witness or prospective witness; or a person who has reported, or
who the actor knows intends to report the occurrence of a crime.” (Docket Entry No. 53-43 at 135); see also Tex.
Pen. Code Ann. § 36.06(a).

5 Wayne Hill and Jerome Godinich represented Sales at trial. The court will refer to Sales’s trial attorneys

collectively as “trial counsel.”
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Under Texas Penal Code §§ 7.01 and 7.02, a law-of-parties instruction provides two

pathways to conviction—*"aider and abettor liability and conspiracy liability.” Murphy v. Davis,

737 F. App’x 693, 700 (5th Cir. 2018). A jury may convict a person under “aider and abettor

liability” when, “if . . . acting with intent to promote or assist the commission of the offense, he

solicits, encourages, directs, aids, or attempts to aid the other person to commit the offense . . . .

2

Tex. Penal Code § 7.02(a)(2); (Docket Entry No. 53-43 at 137). A jury may convict a person

under “conspiracy liability” if:

.. .. in the attempt to carry out a conspiracy to commit one felony, another felony
is committed by one of the conspirators, [and thus] all conspirators are guilty of the
felony actually committed, though having no intent to commit it, if the offense was
committed in furtherance of the unlawful purpose and was one that should have

been anticipated as a result of the carrying out of the conspiracy.

Texas Penal Code § 7.02(b); (Docket Entry No. 53-43 at 137). The State’s case allowed the jury

to convict Sales under either theory.

A. The Guilt/Innocence Testimony

The State’s case against Sales was not airtight. Sales never admitted any involvement in

the crime. No forensic evidence or eyewitness account pointed to Sales’s participation. The

State’s case primarily depended on what Sales had said before and after the murder.

The prosecutor’s opening statement cautioned jurors:

The evidence in this case is not ever going to be overwhelming evidence. It’s a retaliation of a dead
witness. The witnesses will be obviously reluctant to you when you get to judge them and see how
they testify. And if you come into this courtroom thinking when you leave you’re going to know
all the answers and the puzzle is going to fit perfectly together, you need to go back and finish the
John Grisham book you’re reading because it doesn’t work like that way in the real world. But you
will believe with all your heart when they’re done testifying and you put it all together, that all those
deals that were made and all the dragging out of the witnesses and all the pushing and prodding and
all the work by [Houston Police Department Officer] Eric Mehl amounts to one thing. It was all
worth it to get to the man that was capable of having a witness executed to save his own life.

(Docket Entry No. 52-40 at 10-11).

25-70018.16434
4 a


25-70018.16434


Case 4:15-cv-00256 Document 61  Filed on 10/09/25 in TXSD Page 5 of 72

The State presented its strongest testimony through four witnesses: Officer Mehl, Leon
Leshall Hatfield, Kevin Howell, and Martinez Hardnett. Officer Mehl’s testimony set the factual
background, explaining how the police investigation connected the Sharpstown Mall shooting to
Butler’s death. Officer Mehl told jurors what information led him to contact Sales’s friends,
including Leon Hatfield and Kevin Howell.

Hatfield provided strong testimony about Sales’s involvement in orchestrating the murder.
Hatfield testified that Sales bought a .357 pistol after his arrest for the Sharpstown Mall shooting.
(Docket Entry No. 52-42 at 37). Sales told Hatfield that he would “have to deal with” and “take
care of” the Mall security guard because “he didn’t want a felony gun charge on him” or “to go to
prison behind this n***** > (Docket Entry 52-42 at 35-37). Hatfield testified that Sales “wanted
[Butler] to be killed.” (Docket Entry 52-42 at 36). Sales offered to pay several individuals,
including Hatfield, $5,000 for the murder. (Docket Entry No. 52-42 at 36). Sales told Hatfield
said that “he should hire a dopehead” or “get one of his homies” from Tennessee to do it. (Docket
Entry 52-42 at 36).

Hatfield testified that Sales worked on finding out “what time [Butler] got off . . . and
checking his schedule a lot, like casing the joint.” (Docket Entry No. 52-42 at 36). Sales later told
Hatfield that “they k[new] what [Butler’s] schedule [was]” and “they [were] going to handle what
they [were] going to handle.” (Docket Entry 52-42 at 38). Hatfield knew that Sales “was serious”
about having Butler killed. (Docket Entry No. 52-42 at 38).

Howell’s testimony provided additional incriminating information about the shooting.
Howell testified that he met Sales and Ostine through his friend, Fleary. The men would travel
back and forth to Nashville for drug transactions. (Docket Entry No. 52-42 at 18). In early summer

2000, Sales wanted Fleary and Howell to obtain information about Butler’s work schedule.

25-70018.16435
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(Docket Entry 52-42 at 4). Fleary and Howell visited the Sharpstown Mall and learned when
Butler would get off work. (Docket Entry No. 52-42 at 4-5).

In July 2000, however, Fleary disappeared after taking a large amount of money from Sales
and Ostine.” Sales had anticipated that Fleary would kill Butler in return for the money. (Docket
Entry No. 52-42 at 7). Sales was angry when he realized that Fleary had left without killing.
(Docket Entry 52-42 at 7-8).

Howell testified that Ostine, Kissentaner, and Darfour left together on the night of Butler’s
murder. (Docket Entry 52-42 at 8).> When the three returned, Sales asked, “Did you take care of
it?” Ostine answered, “Yes.” (Docket Entry 52-42 at 9).

The morning after Butler’s murder, Howell left for the airport with Sales and Ostine.
(Docket Entry 52-42 at 9). On the way, they stopped in a wooded area where Ostine discarded a
small black revolver. (Docket Entry 52-42 at 10). At the airport, Sales used Howell’s
identification to buy plane tickets to Nashville for himself and Ostine. (Docket Entry 52-42 at 11).

The State also presented testimony from Harris County jail inmate Martinez Hardnett that
Sales talked about the murder after his arrest.” Hardnett met Sales while in a holding cell together.
(Docket Entry No. 52-43 at 7). Sales “at times” talked about “the case he’s on trial for.” (Docket
Entry No. 52-43 at 7). Hardnett did not press Sales for details. (Docket Entry No. 52-43 at 12).
Sales described the murder to Hardnett, but he only “vaguely” said why “the security guard was

killed.” (Docket Entry No. 52-43 at 8, 10). Sales said that the shooter was in Nashville. (Docket

7 Hatfield testified that Sales said that Fleary stole $50,000. (Docket Entry No. 52-42 at 37).

8 The record contains contradictory information about whether Kissentaner, Darfour, or both traveled with

Ostine to where he shot Butler.

? Hardnett had previously provided information to both the DEA and Houston Police Department. (Docket

Entry No. 52-43 at 5-6). The District Attorney’s Office promised to dismiss pending charges against Hardnett in
return for his testimony. (Docket Entry No. 52-43 at 12).
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Entry No. 52-43 at 8). Sales told Hardnett that “there was a person who was supposed to testify
that he tried to hire him to kill the security guard.” (Docket Entry No. 52-43 at 11). Hardnett
testified that Sales feared that “his shooter had got caught. So he wanted to get out so that he could
get money to hire the lawyer for the shooter,” hoping that he would not “[t]ell the cops what
actually happened.” (Docket Entry No. 52-43 at 8).

The defense did not call any witnesses in the guilt/innocence phase. The jury found Sales
guilty of capital murder. (Docket Entry No. 53-43 at 154). The jury returned a general verdict,
meaning that it did not specify whether it found Sales guilty under the “aider and abettor” or
conspiracy theories.

B. The Penalty Phase

A Texas jury finding a defendant guilty of capital murder must then answer special-issue
questions. In this case, the instructions asked the jury to answer the following questions: (1) would
Sales “commit criminal acts of violence that would constitute a continuing threat to society”; (2)
did Sales “intend[] to kill Tyron Butler . .. or. .. [did] he anticipate[] that a human life would be
taken”; and (3) did jurors find “a sufficient mitigating circumstance or circumstances to warrant
that a sentence of life imprisonment rather than a death sentence be imposed”? (Docket Entry No.
53-43 at 169-71).

The State argued that Sales’s violent and lawless life warranted a death sentence. Police
officers had arrested Sales nineteen times as a juvenile. (Docket Entry No. 52-49 at 13). Sales
was threatening and violent during those arrests. As an adult, Sales was incarcerated for a drug-
related crime. He had acted out violently during his arrest. The State emphasized Sales’s

involvement in a separate murder in Tennessee. (Docket Entry No. 52-49 at 13).

25-70018.16437
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The defense called seven penalty phase witnesses whose testimony followed two general
themes. First, defense witnesses downplayed Sales’s role in the Tennessee murder. Second, the
defense witnesses described mitigating factors in Sales’s life. The state habeas court summarized
the mitigation evidence as follows:

The Court finds that during [Sales’s] trial, trial counsel presented extensive

evidence of [his] troubled background, the violent atmosphere of the housing

projects, the effect of the housing projects on [his] choices in life, [his] lack of a

father, the poor nurturing of [his] mother, the role of [his] grandmother in [his] life,

and the effect of his grandmother’s death, [his] mother’s gambling addiction and

abusive relationships, [his] frequent school changes, [his] reading disability, and

[his] positive behavior in structured facilities.

(Docket Entry No. 53-5 at 104).

The jury authorized a death sentence. The trial judge imposed a sentence of death by lethal
injection.

III.  Appellate and Post-Conviction Review

Through appointed counsel, '

Sales’s direct appeal to the Texas Court of Criminal Appeals
raised eleven claims. (Docket Entry No. 52-3 at 12-14). On January 26, 2005, the Court of
Criminal Appeals affirmed Sales’s conviction in an unpublished opinion. Sales v. State, No. AP-
74594, 2005 WL 8153975 (Tex. Crim. App. Jan. 26, 2005) (not designated for publication).

Sales filed a state habeas corpus application while his direct appeal was pending. Sales’s
ninety-six-page habeas application raised thirteen grounds for relief. (Docket Entry No. 53-1 at 8-
103). The State filed an answer, but the case then lay dormant for several years. In August 2012,

the Court of Criminal Appeals ordered the trial court to resolve any factual issues. (Docket Entry

No. 52-10). After receiving proposed findings of fact and conclusions of law, the state habeas

10 Charles Hinton represented Sales on direct appeal and Patrick F. McCann represented Sales on state habeas

review.
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court entered a detailed recommendation on May 1, 2013. (Docket Entry No. 53-5 at 87-132). On
January 14, 2015, the Court of Criminal Appeals issued a brief order denying relief. (Docket Entry
No. 53-8 at 1-2).
IV.  The Initial Stages of Federal Review

On February 5, 2015, this court appointed counsel for Sales. (Docket Entry No. 4). On
January 14, 2016, Sales filed a federal petition for a writ of habeas corpus. Sales’s initial federal

petition raised the following twenty-eight grounds for relief:

1. The petitioner is actually innocent of the capital murder of which he stands
presently convicted.

2. Sales is actually innocent of the capital murder and sentence of death for
which he stands convicted.

3. Sales was denied his Sixth Amendment right to effective assistance of
counsel.

4. Sales was denied his Sixth Amendment right to effective assistance of
counsel.

5. The State violated Sales’s rights guaranteed by the Sixth Amendment and
Massiah v. United States, 377 U.S. 201, 206 (1964) and its progeny.

6. In violation of due process guaranteed under Brady v. Maryland and its
progeny, the State suppressed material exculpatory and impeaching
evidence.

7. The cumulative effect of the ineffective assistance of counsel, the failure to

obtain Apprendi/Ring and Tison/Enmund findings by the jury beyond a
reasonable doubt, and the State’s Brady violations undermined all
confidence in the verdict at Mr. Sales’s trial.

8. Sales’s sentence of death violates the Eighth and Fourteenth Amendments,
because Sales’s sentencing jury failed to make the required 7ison/Enmund
findings, and Sales is thus ineligible for the death penalty as a nonshooter.

9. Sales’s sentence of death violates the Eighth and Fourteenth Amendments,
because the state courts failed to make the required 7ison/Enmund findings,
and Sales is thus ineligible for the death penalty as a non-shooter.

10. The petitioner has new factual evidence that if presented to the jury would
have resulted in a “no” answer to the future dangerousness question.
11. The petitioner has new factual evidence that if offered to a jury at

punishment would have resulted in a “yes” answer to the mitigation
question.

25-70018.16439
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12. The petitioner is entitled to a new trial as the prosecution withheld valuable
mitigating information from the defense in violation of Brady v. Maryland.
13. A new trial as to punishment should be granted because the statutory future

dangerousness instruction violates the principles of Tenard v. Dretke, Ring
v. Arizona, and Apprendi v. New Jersey. New trial as to punishment should
be granted because the statutory mitigation instruction violates the
principles of Tenard v. Dretke, Ring v. Arizona, and Apprendi v. New
Jersey.

14. A new trial as to guilt, as well as punishment, should be granted because the
statutory mitigation instruction is inadequate under the “mixed signals”
analysis of Penry v. Johnson.

15. The petitioner was denied the equal protection of the law guaranteed by the
Fourteenth Amendment and Eighth Amendments under Bush v. Gore
because of disparate treatment due to his race.

16. The petitioner was denied the equal protection of the law guaranteed by the
Fourteenth and Eighth Amendments due to disparate treatment of citizens
facing the death penalty in the State of Texas under Bush v. Gore, 531 U.S.

98 (2000).

17.  Lethal injection as it is currently carried out in Texas will produce
unnecessary pain, torture, and lingering death.

18. A new trial as to punishment should be granted because improper evidence

of future dangerousness was introduced by the State during the punishment
phase resulting in irreparable harm to the applicant in violation of his 6th,
8th and 14th amendment rights.

19. Counsel failed to investigate, develop and present a proper punishment case
in violation of Wiggins v. Smith, 123 S. Ct. 2527 (2003).
20. A new trial as to punishment should be granted because the punishment

charge on parties violates Apprendi v. New Jersey and Ring v. Arizona.

21.  The trial court erred in ruling that petitioner’s witness Jessica Harris could
not give her expert opinion as to whether or not there was mitigation in
petitioner’s case in violation of Lockett v. Ohio, 438 U.S. 586 (1978)

22. The trial court erred in denying petitioner’s challenge for cause to
venireperson number 5, Ms. Theresa Beck Simms, on the grounds that Ms.
Simms would not consider mitigation evidence on the punishment phase of
a capital murder trial in answering special issue number three.

23. The trial court erred in denying petitioner’s challenge for cause to
venireperson # 92, Mr. Donald E. Noble, on the grounds that he could not
afford petitioner the presumption of innocence.

10
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24.  The trial court erred in overruling petitioner’s hearsay objection to Sergeant
Mehl’s testimony regarding the deceased having received a warning phone
call.

25. The trial court erred by overruling petitioner’s hearsay objection to Sergeant

Mehl!’s testimony concerning information that was generated from records
stored in a computer.

26. The trial court erred in overruling petitioner’s hearsay objection to witness
Diane Seaton’s testimony concerning the phone call for Tyrone Butler.
217. The trial court erred in denying petitioner’s motion to disallow the

introduction of evidence of an unadjudicated murder at the punishment
phase of petitioner’s trial based on petitioner’s objections to the murder as
an extraneous offense.

28 The trial court erred by denying petitioner’s motion to hold Tex. Code Crim.
Proc. Art. 37.071, sec. 2(e) and (f) unconstitutional as a violation of the
Fifth, Sixth, Eighth and Fourteenth amendments to the United States
Constitution.

(Docket Entry No. 8 at 1-6).!!

Sales raised some of these claims for the first time in federal court. Under federal law, an
inmate must exhaust all habeas claims in state court. See 28 U.S.C. § 2254(b)(1). After the
respondent filed an answer, Sales sought permission to litigate his unexhausted claims in Texas
courts. On February 13, 2017, the court stayed federal proceedings to permit Sales to exhaust
those claims. (Docket Entry No. 26). Sales returned to state court.

V. The Successive State Habeas Review

On July 10, 2017, Sales filed a state habeas application raising eight grounds for relief.'?

1 The court’s citations to the parties’ pleadings uses the pagination in the court docketing system.

12 Sales exhausted the following claims: (1) actual innocence of his capital conviction; (2) actual innocence of

the death penalty; (3) ineffective assistance of counsel regarding guilt/innocence instructions; (4) ineffective assistance
of counsel for not interviewing eyewitnesses; (5) the State suppressed evidence relating to Darfour and Hatfield; (6)
cumulative error; (7) the jury failed to make the adequate findings to allow a death sentence; and (8) the state courts
failed to make the proper findings to allow for his conviction as the non-shooter. Subsequent Application for Writ of
Habeas Corpus Filed Pursuant to Article 11.071, Section 5, Ex Parte Sales, No. 893161-B (179 Dist. Court, Harris
County, Texas) (filed July 10, 2017). Sales’s federal counsel, Mr. McGuire, filed the initial successive state habeas
application. After the Court of Criminal Appeals authorized successive review of one claim, Sales moved for the

11
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Texas strictly bars successive habeas proceedings, with limited exceptions. See Tex. Code of Crim.
Pro. art. 11.071, § 5(a). A successive application may proceed when the inmate could not have
raised claims earlier “because the factual or legal basis for the claim was unavailable on the date
[he] filed the previous application . . . .” Tex. Code Crim. Pro. art. 11.071 § 5(a)(1). On
February 14, 2018, the Court of Criminal Appeals found that only Sales’s actual-innocence claim
deserved review. EXx parte Sales, 2018 WL 852323, at *2 (Tex. Crim. App. 2018); (Docket Entry
No. 54-27). After holding an evidentiary hearing with Ostine as the only witness, the state habeas
court issued detailed findings of fact and conclusions of law, concluding that Sales “fail[ed] to
prove his innocence.” (Docket Entry No. 54-21 at 486). On January 25, 2023, the Court of
Criminal Appeals “adopt[ed]” the lower court findings “as being supported by the record.” Ex
parte Sales, 2023 WL 382321, at *3 (Tex. Crim. App. 2023). Based on “the trial court’s findings
and conclusions and [its] own independent review of the record,” the Court of Criminal Appeals
“conclude[d] that [Sales] ha[d] not established an entitlement to habeas relief . . ..” Id.
VI.  The Renewed Federal Proceedings

Sales returned to federal court and filed a First Amended Death Penalty Case Application
for Post-Conviction Writ of Habeas Corpus. (Docket Entry No. 44).!3 Sales’s amended petition
raises the same twenty-eight claims as his initial federal petition. In the body of his first amended
petition, however, Sales abandoned several claims.

The respondent filed a renewed answer, arguing that most of Sales’s claims are

procedurally barred. (Docket Entry No. 51). Because Sales never exhausted several claims and

appointment of counsel in state court. Andrew LeGrand, Haley Alexandra Former, and Christoper M. Wilson
represented Sales in the successive state habeas proceedings.

13 In his amended petition, Sales stated that he “presents a fact-based Petition that does not discuss all of the

applicable law. Accordingly, counsel will shortly file a motion asking the court to permit the filing of a brief in support
of the Petition.” (Docket Entry No. 44 at 7). Sales never filed such a motion or brief.

12
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defaulted others, the respondent contends that only claims one, two, twelve, seventeen, and
nineteen are fully available for federal review. Alternatively, the respondent argues that all Sales’s
claims are without merit. Sales filed a reply that addresses only claims four, eight, and nine.
(Docket Entry No. 59).

Taken together, Sales’s claims fall into three categories:

(1) The claims Sales has abandoned (claims thirteen through sixteen, twenty
through twenty-three, twenty-seven, and twenty-eight);

(2) The claims Sales exhausted in state court that are procedurally available for
review (claims one, two, twelve, seventeen, nineteen, and twenty-four

through twenty-six); and

3) The claims Sales presents in a procedurally improper manner (claims three
through eleven and eighteen).

The court need not discuss Sales’s abandoned claims. The court discusses together the
claims that rely on a common factual or legal foundation.
VII. The Applicable Legal Standards on Federal Habeas Review

Under the Anti-Terrorism and Effective Death Penalty Act (“AEDPA”) and traditional
habeas practice, how a federal court considers an inmate’s claims depends on how he has
previously litigated them. If an inmate raises his claims in state court, and the state court
adjudicates them, federal review is narrow and deferential. The Fifth Circuit organizes already-
adjudicated claims “into three different categories: (1) those presenting questions of law, (2) those
presenting questions of fact, and (3) those presenting mixed questions of law and fact.” Neal v.
Vannoy, 78 F.4th 775, 783 (5th Cir. 2023). Courts review legal questions under § 2254(d)(1), to
determine whether they are either “contrary to” clearly established Supreme Court precedent or an
“unreasonable application” egregious beyond fair-minded disagreement. Langley v. Prince, 926

F.3d 145, 155-56 (5th Cir. 2019). Federal courts presume that factual findings are correct and
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approve them unless unreasonable. See Rice v. Collins, 546 U.S. 333, 338-39 (2006); 28 U.S.C.
§ 2254(d)(2), (e)(1). Courts review mixed questions in two parts: legal conclusions under
§ 2254(d)(1), and factual findings under §§ 2254(d)(2) and (e)(1). See Austin v. Davis, 876 F.3d
757, 782-84 (5th Cir. 2017).

“If [the AEDPA] standard is difficult to meet, that is because it was meant to be.”
Harrington v. Richter, 562 U.S. 86, 102 (2011). But even meeting AEDPA’s narrow exceptions
does not guarantee habeas relief; an inmate still must show, on de novo review, that federal law
and justice demand relief. See Brown v. Davenport, 596 U.S. 118, 134 (2022); 28 U.S.C. § 2243.
Even if the inmate shows constitutional error, a court may not provide relief if the error was
harmless. See Davenport, 596 U.S. at 122 (citing Brecht v. Abrahamson, 507 U.S. 619, 637
(1993)).

Inmates often raise claims that the state courts have rejected on procedural grounds. The
respondent argues that claims three through eleven and eighteen are unavailable for federal
consideration because the state court (1) dismissed them without considering their merits (claims
three through nine) or (2) dismissed them as not cognizable (claims ten, eleven, and eighteen).
Both categories of dismissals bar federal review. See Guidry v. Lumpkin, 2 F.4th 472, 486 (5th
Cir. 2021); Nobles v. Johnson, 127 F.3d 409, 420 (5th Cir. 1997); see also Davila v. Davis, 582
U.S. 521, 527 (2017). The court may reach the merits of these claims only merits if Sales shows
some exception to the procedural bar.

A petitioner may overcome a procedural bar by showing: (1) cause and actual prejudice or

(2) that “a constitutional violation has probably resulted in the conviction of one who is actually
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innocent.”” Dretke v. Haley, 541 U.S. 386, 393 (2004) (cleaned up). Sales makes the following

arguments to overcome the procedural bar of his defaulted claims:'*

1. His innocence overcomes the procedural bar of all defective claims. Sales
specifically discusses actual innocence with claims three, six, seven, and
eight. (Docket Entry No. 44 at 55, 131, 215, 216).

2. Ineffective representation of habeas counsel overcomes the procedural bar
to claims three, four, eight, and nine. (Docket Entry No. 44 at 112, 144,
147-49, 174-75, 187-94, 215, 218, 232).

3. The suppression of evidence overcomes the procedural bar to claim six.
(Docket Entry No. 44 at 205-12, 231-32).

4. Ineffective representation by state appellate counsel overcomes the
procedural bar to claims five, eight, and ten. (Docket Entry No. 187-94,
217, 232).

With that background, the court turns to Sales’s grounds for relief.
ANALYSIS
L Actual Innocence (Claims One and Two)

Sales’s first two claims are based on actual innocence. A defendant may raise federal an
actual-innocence claim in two different contexts: (1) as a stand-alone constitutional claim; or (2)
as a gateway to federal review of procedurally barred claims. Sales raises both. Neither claim
warrants federal habeas relief.

A. Stand-Alone Constitutional Claim (Claim Two)

In claim two, Sales argues that his actual innocence is an independent constitutional ground
for relief. Courts “do[] not recognize freestanding claims of actual innocence on federal habeas
review.” In re Swearingen, 556 F.3d 344, 348 (5th Cir. 2009); see also Herrera v. Collins, 506

U.S. 390, 400 (1993); Schlup v. Delo, 513 U.S. 298, 326 (1995); In re Palacios, 58 F.4th 189, 190

14 Sales does not make any specific argument to overcome the procedural bar of claims eleven or eighteen.
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(5th Cir. 2023); In re Raby, 925 F.3d 749, 755 (5th Cir. 2019). The court denies claim two as not
cognizable.

B. Actual Innocence as Procedural Gateway to Review (Claim One)

Claim one does not provide a ground for habeas relief. In claim one, Sales argues that he
“is actually innocent of the capital murder” under Schlup v. Delo, 513 U.S. 298 (1995), and that
the court “may reach each of [his] constitutional claims through [the] innocence ‘gateway.’”
(Docket Entry No. 44 at 13). Sales argues that claim one provides a vehicle for the review of other
claims. The court summarily denies claim one as a ground for habeas relief. For the reasons
described at length below, Sales’s arguments also do not provide for federal review of the barred
claim.

In Schlup, the Supreme Court held that innocence may allow a limited federal review of
procedurally barred claims. A convicted defendant invoking federal habeas jurisdiction “comes
before the habeas court with a strong—and in the vast majority of the cases conclusive—
presumption of guilt.” Schlup, 513 U.S. at 326. As a result, “tenable actual-innocence gateway
pleas are rare.” McQuiggin v. Perkins, 569 U.S. 383, 392 (2013). An inmate proves actual
innocence only when “it is more likely than not that no reasonable juror would have found
petitioner guilty beyond a reasonable doubt” in light of “new reliable evidence—whether it be
exculpatory scientific evidence, trustworthy eyewitness accounts, or critical physical evidence.”
Schlup, 513 U.S. at 324, 327.

Sales argues that “[n]o reasonable juror would have convicted [him] if they learned of the
evidence contained in the [post-trial] statements of . . . shooter Herschel Ostine, Deanndra Darfour,
... and Cheryl Kissentaner . . . .” (Docket Entry No. 44 at 19). Sales’s federal argument covers

the same ground as the actual-innocence claim he raised on successive state habeas review. This
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court must defer to the state-court findings involving Sales’s claim of innocence. See Reed v.
Stephens, 739 F.3d 753, 773 n.8 (5th Cir. 2014); In re Wright, 298 F. App’x 342, 344 (5th Cir.
2008). The court, therefore, will comprehensively discuss the state adjudication before turning to
Sales’s federal actual-innocence arguments.
I. State Habeas Review
Sales’s successive state habeas application advanced his alleged innocence both as a
substantive claim and as a gateway to review. (Docket Entry No. 53-13 at 11-21). The Court of
Criminal Appeals considered Sales to have raised the claims from his successive habeas
application under Tex. Code Crim. Pro. art. 11.071 § 5(a)(1), which allows for review only when
the claims “were unavailable on the date [the inmate] filed the previous application.” (Docket
Entry No. 54-27 at 3). Sales’s state actual-innocence argument relied on three sources: (1) an
affidavit that the shooter, Herschel Ostine, signed in 2015, (Docket Entry No. 53-54); (2) the
undated transcript of what purports to be a phone call between Sales’s habeas attorney and his
girlfriend, Cheryl Kissentaner, (Docket Entry No. 53-63); and (3) a partial transcript of a 2015
interview with the getaway driver, Deanndra Darfour, (Docket Entry No. 53-62). The Court of
Criminal Appeals rejected any consideration of the Kissentaner and Darfour documents because:
(1) “what [Sales] refers to as ‘statements’ are only unsworn transcripts of their recorded interviews
with habeas counsel”; (2) the documents did not make “a prima facie showing that [Sales] is
actually innocent”; and (3) the record contradicted Sales’s argument that “Kissentaner was

unavailable when [Sales] filed his initial habeas application.” (Docket Entry No. 54-27 at 4).'3

15 Sales argues that the Court of Criminal Appeals decision “was contrary to, or an unreasonable application of,

clearly established Supreme Court precedent . . . [b]ecause they incorrectly concluded they could not consider these
unsworn statements” on state habeas review. (Docket Entry No. 44 at 38). No federal constitutional law governs a
state habeas court’s consideration of evidence.
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The Court of Criminal Appeals tentatively allowed successive review to proceed on the
Ostine affidavit. (Docket Entry No. 54-27 at 4). The Court of Criminal Appeals remanded for
additional factual development. The parties developed evidence relating to Ostine’s crime, his
arrest, and his guilty plea. This evidence provided context to his 2015 affidavit.

Ostine disappeared after the Butler murder and was still at large during Sales’s trial. On
September 20, 2003, Nashville police officers arrested Ostine. Ostine provided a custodial
statement at that time, confessing to his role as the shooter and implicating Sales in Butler’s
murder. (Docket Entry No. 54-20 at 287-315). According to Ostine’s 2003 police statement, Sales
had talked openly about having Butler killed about a week before the murder. (Docket Entry No.
54-20 at 300). Ostine said that Sales ordered him to kill Butler. (Docket Entry No. 54-20 at 300).
Ostine said that, after the murder, Sales asked: “How many times did you shoot?” and “Did you
do this?” (Docket Entry No. 54-20 at 308). Sales even checked Ostine’s weapon to confirm that
he had fired shots. (Docket Entry No. 54-20 at 308). In short, Ostine’s 2003 police statement both
“implicate[d] Sales as either a party or co-conspirator to [Butler’s] murder” and “corroborated
much of the trial testimony and accompanying physical evidence from [Sales’s] trial.” (Docket
Entry No. 54-21 at 467). On May 2, 2005, Ostine pleaded guilty to capital murder and received a
life sentence. State v. Ostine, No. 881567 (179th Dist. Court, Harris County, Texas).

In 2015, however, Ostine provided an affidavit saying:

I made the decision on my own to shoot Tyrone Butler. Tarus Sales did not ask me

to kill Tyrone Butler, or direct me in any way to shoot Butler. I shot and killed

Butler on my own, and Tarus had nothing to do with the decision to do that.

(Docket Entry No. 45-55 at 1). Ostine described how he shot Butler to curry Sales’s favor:

Shooting Butler was my idea alone. I thought it might make Sales protect me, since

Butler was a witness against Sales on another case. The other case was not serious,

though. Sales did not hire me to murder Butler, or ask me to murder Butler, or
assist or counsel me to murder Butler. There was no hiring or no paying of me or
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no asking me to do the Butler murder by Tarus Sales. I just decided on my own

that killing Butler was a way for me to get Tarus to maybe vouch for me with

[Tennessee police officer Ernest] Cecil back in Nashville so Cecil wouldn’t kill me

for losing his money. Tarus Sales did not put me up to shooting Butler or ask me

to do it.

(Docket Entry No. 45-55 at 1). Ostine stated that Sales was angry when he found out about the
shooting.

On remand, the State stipulated that Ostine’s affidavit was unavailable when Sales filed his
initial habeas application. (Docket Entry No. 54-2 at 5). On June 2, 2022, the trial court held an
evidentiary hearing. Ostine was the only witness. (Docket Entry No. 54-1 at 1-169). Ostine
testified that Sales did not ask, direct, hire, or help him to kill Butler. (Docket Entry No. 54-1 at
18). Ostine reiterated that it was his plan alone to kill Butler. (Docket Entry No. 54-1 at 18).
Ostine again linked the Butler murder to criminal acts he and Sales had committed in Tennessee.
The State cross-examined Sales using his 2003 police interview and with telephone calls he had
made while incarcerated in Tennessee before his extradition.'®

On August 22, 2022, the trial court entered proposed findings and conclusions
recommending that the Court of Criminal Appeals deny relief. (Docket Entry No. 54-21 at 455-
88). The trial court provided significant and detailed reasons for disbelieving Ostine’s 2015
affidavit and state evidentiary hearing testimony. The trial court found that Ostine’s “testimony
seemed ‘rehearsed’ and unbelievable,” leading to the conclusion that he was not a “sincere”
witness. (Docket Entry No. 54-21 at 468). The trial court found Ostine’s hearing testimony to be

“vague and uncertain as to the key relevant facts surrounding the . . . murder . . ..” (Docket Entry

No. 54-21 at 468). Ostine did “not give any details regarding the plan and preparation of the

16 In one phone call, Ostine said that the police “know everything” and “ain’t nothing they don’t know,”

suggesting that the version of events he gave in his 2003 interview accurately described the events surrounding the
crime. (Docket Entry No. 54-21 at 478).
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murder” and “his testimony and affidavit [were] silent as to any information on how his idea and
plan to kill the complainant came about or any other surrounding meaningful details regarding the
incident.” (Docket Entry No. 54-21 at 468-69). In contrast, the State presented credible testimony
that “this murder was not . . . a result of sudden passion or [a] heat-of-the-moment type of crime,”
but the result of a calculated “series of events.” (Docket Entry No. 54-21 at 468).

The trial court also found that Ostine “had sufficient knowledge and motive to murder
[Butler] on behalf of [Sales],” and that Ostine was a person Sales “could trust to carry out [Butler’s]
murder.” (Docket Entry No. 54-21 at 473). The court found that Ostine’s “lifelong friendship with
[Sales] and history of dealing drugs with [him] demonstrates bias” that “reduce[d] the
persuasiveness of his 2015 writ affidavit when weighed against the existing trial testimony and
evidence.” (Docket Entry No. 54-21 at 473-74).

The state habeas trial court also chronicled numerous “inconsistencies” between Ostine’s
2003 custodial interview, his 2015 affidavit, and his writ-hearing testimony. (Docket Entry No.
54-21 at 474-78). The state habeas court found that Ostine ‘“failed to provide adequate or
persuasive reasons for the inconsistencies between” his various accounts, making his most recent
statements “unpersuasive.” (Docket Entry No. 54-21 at 477-78). The state habeas trial court also
found that Ostine’s “post-arrest [telephone] conversation[s] . . . detracted from the persuasiveness
of his 2015 writ affidavit and habeas testimony.” (Docket Entry No. 54-21 at 479).

In the end, the state habeas trial court believed Ostine’s 2003 custodial statement and
disbelieved his post-conviction accounts. The state habeas trial court specifically found “Ostine’s
testimony that he decided on his own to kill the complainant, Tyrone Butler, to not be credible and
to not be persuasive.” (Docket Entry No. 54-21 at 471). Having discounted Sales’s underlying

habeas evidence, the habeas trial court easily rejected Sales’s actual innocence claim. The habeas
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trial court found that Sales “relie[d] on the inconsistent and biased statements of [his] lifelong
friend and co-defendant” which did not prove his innocence. (Docket Entry No. 54-21 at 483).
The habeas trial court concluded that Ostine’s affidavit “only muddies the water regarding
[Sales’s] guilt” but “does not unquestionably establish [his] innocence.” (Docket Entry No. 54-21
at 486). The habeas trial court ultimately concluded that “Ostine’s 2015 affidavit and
corresponding 2022 post-conviction evidentiary hearing testimony fail[ed] to overcome the weight
of the trial testimony and accompanying physical evidence establishing [Sales’s] guilt. Therefore,
[he] fails to prove his innocence by clear and convincing evidence.” (Docket Entry No. 54-21 at
487).

The habeas trial court forwarded the case to the Court of Criminal Appeals. Sales
submitted objections to the lower court’s findings and conclusions. (Docket Entry No. 54-22). On
January 25, 2023, the Court of Criminal Appeals entered an order denying relief based on “the
trial court’s findings and conclusions and [its] independent review of the record.” (Docket Entry
No. 54-24 at 7). The Court of Criminal Appeals specifically “adopt[ed]” the lower court’s findings
“as being supported by the record.” (Docket Entry No. 54-24 at 7). On that basis, the Court of
Criminal Appeals “den[ied] habeas relief” on Sales’s actual-innocence claim. (Docket Entry No.
54-24 at 7).

Sales renews his actual-innocence arguments in this federal court. Sales relies on
documents purporting to be interviews with Darfour and Kissentaner, as well Ostine’s 2015
affidavit. As discussed below, the Darfour and Kissentaner statements are not new and reliable

evidence for federal consideration. The state courts’ findings foreclose Sales’s claim of innocence.
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2. Unsworn Statements

The Supreme Court has “stressed the need to prove a gateway claim of actual innocence
through new and reliable evidence.” Merryman v. Davis, 781 F. App’x 325, 330 (5th Cir. 2019)
(emphasis in original); see also Perkins, 569 U.S. at 386-87. The documents allegedly transcribing
interviews with Darfour and Kissentaner are neither new nor reliable. First, the documents are not
sworn statements. See Teahan v. Almager, 383 F. App’x 615, 615 (9th Cir. 2010) (holding that
unsworn statements of purported alibi witnesses were insufficient to establish actual innocence);
Kincy v. Dretke, 92 F. App’x 87, 93 n.8 (5th Cir. 2004) (rejecting an actual-innocence claim when
the only evidence consisted of “highly debatable, unsworn statements”). Second, the interviews
do not meet the requirements of an unsworn declaration. See 28 U.S.C. § 1746.!7 Kissentaner and
Darfour would not provide affidavits. Their unwillingness to verify their statements under penalty
of perjury sharply undercuts the reliability of the unsworn statements. See Cosey v. Lilley, 62 F.4th
74, 84 (2d Cir. 2023) (finding an unsworn statement unreliable when the witness would not sign
an affidavit).

Darfour’s statement is particularly unreliable because it contradicts statements she had

made to police officers. In a 2004 police interview, Darfour acknowledged that Sales was willing

17 Considering unsworn statements in this case would be a double-edged sword for Sales. The Darfour and

Kissentaner statements are not the only unsworn statements in the record. Sales does not mention it in his actual-
innocence argument, for obvious reasons, but the exhibits to his amended federal petition include what he calls a
“recorded statement” from trial witness Hatfield. (Docket Entry No. 44 at 200). Similar to the Kissentaner and
Darfour statements, Hatfield’s recorded statement appears to be a transcription of an interview or conversation
between an investigator and Hatfield in 2015. (Docket Entry No. 53-76). In Hatfield’s recorded statement, he says
that Sales was at the scene of the murder. (Docket Entry No. 53-76 at 34). Hatfield states that, after the murder, Sales
said “We killed him.” (Docket Entry No. 53-76 at 26). Hatfield also states that Sales later “kidnapped” Kevin Howell
and “had him tied up” after the murder because Howell “kn[e]w they killed the security guard.” (Docket Entry No.
53-76 at 30-31). Hatfield describes a call from Sales in which he said, “You gonna tell on me, this and that. I’'m gonna
kill—I’m gonna kill you and your family.” (Docket Entry No. 53-76 at 29). Hatfield states that Sales began “staking
out [Hatfield’s] mom[’s] house,” (Docket Entry No. 53-76 at 31). The kidnapping and threats after the murder
prompted Hatfield to call the police and “t[ell] them everything that [he] knew” about Sales’s involvement. (Docket
Entry No. 53-76 at 31).
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to pay to have Butler killed. Darfour said that Sales had offered Fleary $5,000 to kill Butler.
(Docket Entry No. 45-72 at 17-18). Sales “asked about a gun for [Fleary].” (Docket Entry No.
45-72 at 27). Darfour said that Kissentaner had told her that Sales “was thinking about” having
Butler killed “because [Fleary] was supposed to [have] done [it] and he didn’tdoit....” (Docket
Entry No. 45-72 at 16).

The Kissentaner and Darfour documents are also not “new” evidence. “Evidence does not
qualify as ‘new’ . . . if ‘it was always within the reach of [an inmate’s] personal knowledge or
reasonable investigation.”” Hancock v. Davis, 906 F.3d 387, 389 (5th Cir. 2018). The record does
not explain why Darfour did not testify at trial. She did not face criminal charges at that time. In
fact, Sales says that “Darfour clearly was available to testify at trial.” (Docket Entry No. 59 at 34).
Darfour’s account was available to Sales at the time of his trial and cannot qualify as “new” under
federal actual-innocence jurisprudence. See Moore v. Quarterman, 534 F.3d 454, 465 (5th Cir.
2008) (finding that evidence was not new “given that it was always within the reach of [the
inmate’s] personal knowledge or reasonable investigation”).

The state habeas court specifically found that “the record contradicts [Sales’s] claim that
Kissentaner was unavailable when [he] filed his initial habeas application.” (Docket Entry No.
54-27 at 5). Kissentaner’s unsworn statement may be newly presented, but Kissentaner’s
testimony was available to Sales for more than a decade before he filed his initial federal petition.
The Kissentaner and Darfour documents are not a new or reliable basis for an actual-innocence
claim.

3. Federal Review
Sales’s actual-innocence argument stands or falls on Ostine’s account. The state habeas

trial judge who viewed Ostine’s evidentiary hearing testimony found that he was not credible. This
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was not a capricious decision; the habeas trial court based its credibility finding on Ostine’s
demeanor, his testimony, and a comparison of that testimony with the record evidence. The state
habeas trial court provided detailed and extensive reasons for rejecting Ostine’s account. These
credibility findings are “entitled to a strong presumption of correctness and [is] ‘virtually
unreviewable’ by the federal courts.” Pippin v. Dretke, 434 F.3d 782, 792 (5th Cir. 2005); see
also 28 U.S.C. § 2254(e)(1). Sales disputes the state-court determination but does not present clear
and convincing evidence to contradict the findings. Sales’s 2015 affidavit and subsequent habeas
testimony are not a reliable basis to show his innocence.

In the end, a habeas court’s actual-innocence review encompasses a broad assessment of
all available evidence. See House, 547 U.S. at 537-38. Trial testimony showed that Sales had
solicited Butler’s murder and later told a jail inmate about it. After their arrest, both Ostine and
Darfour gave police statements describing how Sales had ordered Butler’s murder in retaliation
for his upcoming testimony. Ostine has since provided a different version of events. As the state
habeas trial court observed, Sales’s new evidence at best “muddies the waters,” but it is still not
“evidence of innocence so strong that a court cannot have confidence in the outcome of the
trial . . ..” Schlup, 513 U.S. at 316.

Sales has not “demonstrate[d] that more likely than not, in light of the new evidence, no
reasonable juror would find him guilty beyond a reasonable doubt—or, to remove the double
negative, that more likely than not any reasonable juror would have reasonable doubt.” House v.
Bell, 547 U.S. 518, 538 (2006) (citing Schlup, 513 U.S., at 327). Sales’s actual-innocence

arguments do not overcome the procedural bar of his defaulted claims.
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II. Sales Was Not the Triggerman (Claims Three, Eight, and Nine)

Sales did not shoot Tyrone Butler and was not present when he was murdered. But the
Constitution does not prohibit a death sentence against “the class of murderers who did not
themselves kill, attempt to kill, or intend to kill.” Cabana v. Bullock, 474 U.S. 376, 385 (1986).
In Enmund v. Florida, 458 U.S. 782 (1982) and Tison v. Arizona, 481 U.S. 137 (1987), the
Supreme Court has set out the constitutional standards governing capital sentencing for that “class
of murderers.” Cabana, 474 U.S. at 385.

Sales bases three claims on the intersection between the Enmund/Tison cases and other
Supreme Court precedent. Because Sales raised all three claims in his successive state habeas
application, he must overcome the resultant procedural bar. Before considering Sales’s procedural
argument, the court reviews the Eighth Amendment law relating to a non-triggerman’s death
sentence.

A. Background

The “deeply rooted” Eighth Amendment guarantee that “a punishment should be
proportionate to the crime,” Solem v. Helm, 463 U.S. 277, 284 (1983), limits death sentences for
“defendants who do not kill, intend to kill, or foresee that life will be taken . . . .” Graham v.
Florida, 560 U.S. 48, 69 (2010). Because “the level of criminal responsibility of a person
convicted of murder may vary according to the extent of that individual’s participation in the
crime,” the Supreme Court has set out minimum standards for a death sentence through its
Enmund/Tison jurisprudence. Sumner v. Shuman, 483 U.S. 66, 79 (1987). In Enmund, the
Supreme Court examined the Eighth Amendment implications of sentencing a non-triggerman to
death. Relying on the Eighth Amendment’s proportionality principle, the Enmund court held that

a non-triggerman’s sentence must be “tailored to [a defendant’s] personal responsibility and moral
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guilt.” Id. at 797.! Enmund established that a defendant’s own culpability, not that of his co-
participants, should determine his sentence. See id. at 798.

Revisiting Enmund in Tison v. Arizona, 481 U.S. 137 (1987), the Supreme Court specified
that the Constitution does not prohibit the execution of a non-triggerman when the jury finds that:
(1) the defendant was a major participant in the felony committed; and (2) the defendant
demonstrated “reckless indifference to human life.” 481 U.S. at 157. The Tison factors have
become the focus of the Eighth Amendment’s proportionality review in cases involving the death
sentence of a non-triggerman.

In Cabana v. Bullock, 474 U.S. 376 (1986), the Supreme Court held that “[t]he decision
whether a particular punishment—even the death penalty—is appropriate in any given case is not
one that [it has] ever required to be made by a jury.” The Cabana court emphasized that the
Enmund/Tison cases “impose[] a categorical rule” without “impos[ing] any particular form of
procedure upon the States.” /d. at 386. The decision is “one that a trial judge or an appellate court
is fully competent to make.” Id. at 386; see also Hopkins v. Reeves, 524 U.S. 88, 100 (1998)
(“Tison and Enmund do not affect the showing that a State must make at a defendant’s trial for
felony murder, so long as their requirement is satisfied at some point thereafter.”). The Cabana
court held that “[a]t what precise point in its criminal process a State chooses to make the Enmund
determination is of little concern from the standpoint of the Constitution.” Cabana, 474 U.S. at
386.

Texas law has not codified the Enmund/Tison analysis. Sales has not pointed to any
authority requiring a sua sponte Enmund/Tison analysis when a non-triggerman receives a death
sentence. Because Sales did not raise any Enmund/Tison issue until his procedurally defective

successive habeas application, no state court directly conducted that analysis. The Texas jury and
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courts did, however, make decisions that functionally correspond to the Enmund/Tison analysis.
The record contains findings corresponding to Tison’s major-participation requirement. The jury
instructions allowed for Sales’s conviction as either a party or a coconspirator to the murder. While
a conviction as a coconspirator may not sufficiently establish a defendant’s role as a major
participant, a conviction as a party does. See Clark v. Johnson, 227 F.3d 273, 280 (5th Cir. 2000).
Even though the jury issued a general verdict, the successive state habeas court found that “[t]he
trial evidence established [Sales] as both a party to capital murder, and as a coconspirator to capital
murder for conspiring to retaliate against [Butler].” (Docket Entry No. 54-21 at 486) (emphasis
added). The state court found that the evidence supported Sales’s conviction as a party, which
satisfies a condition set in the Enmund/Tison cases.

As to the reckless-indifference requirement, the jury in the penalty phase answered the
special-issue question asking whether Sales “actually caused the death,” “intended to kill,” or
“anticipated that a human life would be taken,” Tex. Code Crim. Pro. art. 37.071 § 2(b)(2). Federal
and state courts have held that this Texas special-issue question complies with the Enmund/Tison
requirement of displaying reckless indifference to human life. See Halprin v. Davis, 911 F.3d 247,
259 (5th Cir. 2018); Foster v. Quarterman, 466 F.3d 359, 370 (5th Cir. 2006); Alvarez v. Davis,
2017 WL 4844570, at *23 (S.D. Tex. 2017); Walker v. Scott, 123 F. Supp. 2d 1034, 1043 (E.D.
Tex. 2000); see also Leza v. State, 351 S.W.3d 344, 355 (Tex. Crim. App. 2011); Ladd v. State, 3
S.W.3d 547, 573 (Tex. Crim. App. 1999); but see Gongora v. Quarterman, 2008 WL 4656992, at
*7 (5th Cir. 2008) (granting a certificate of appealability on a similar argument but ultimately
deciding the case on other grounds). In answering the special-issue question, the jury made 7ison’s

reckless-indifference finding.
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In short, the Enmund/Tison analysis was effectively done in this case. Notwithstanding,
Sales’s petition raises three claims based on Apprendi v. New Jersey, 530 U.S. 466, 476 (2000),
and subsequent cases. In Apprendi, the Supreme Court explained that “any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” 530 U.S. at 469. Sales relies on Apprendi to argue that: (1) a
jury must explicitly engage in the Enmund/Tison analysis (claim eight);'® (2) his death sentence is
unconstitutional because the Enmund/Tison findings were not made beyond a reasonable doubt
(claim nine); and (3) his prior attorneys should have objected because the indictment and jury
instructions did not require the Enmund/Tison findings (claim three). Sales argues that this court
must vacate his death sentence and remand for a hearing in which a jury explicitly considers the
Enmund|/Tison factors.

Like other constitutional errors, an inmate may default consideration of an alleged
Enmund/Tison violation by failing to raise it in a proper manner. See Halprin, 911 F.3d at 259
(finding an Enmund/Tison claim to be procedurally barred); Murphy v. Davis, 737 F. App’x 693,
700 (5th Cir. 2018). This court cannot reach the merits unless Sales can overcome the procedural
bar of claims three, eight, and nine. Sales argues that the alleged Enmund/Tison violation makes
him actually innocent of capital murder and that his initial habeas counsel’s failure to raise the
barred claims was deficient performance under Martinez v. Ryan, 566 U.S. 1 (2012). As discussed

below, neither argument provides a path to federal review.

18 Sales raised other Apprendi claims in his initial habeas application. It is not clear why he did not include this

one. (Docket Entry No. 53-4 at 206-09).
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B. Actual Innocence

Sales argues that he can overcome the procedural bar because he is actually innocent of his
death sentence under Sawyer v. Whitley, 505 U.S. 333 (1992). Actual innocence of a death
sentence is different from actual innocence of capital murder. “To show ‘“actual innocence” of a
death sentence, Sawyer requires inmates to “show by clear and convincing evidence that, but for a
constitutional error, no reasonable juror would have found the petitioner eligible for the death
penalty under the applicable state law.” Sawyer, 505 U.S. at 336.

Sales bases his Sawyer argument on the Supreme Court’s Apprendi jurisprudence, which
he asserts requires the jury to make “the required Tison/Emnmund factual findings beyond a
reasonable doubt” because they “allow the increased punishment of death.” (Docket Entry No. 44
at 216) (emphasis added). Sales interprets Apprendi as requiring states to alter their capital-murder
statutes processes to include the Enmund/Tison factors in a capital indictment and in the jury’s
verdict and to require those factors to be proven beyond a reasonable doubt.

For federal review to become available under a Sawyer analysis, Sales must show that, but
for constitutional error (which in this case means that Apprendi required the jury to make the
Enmund/Tison findings beyond a reasonable doubt), no reasonable juror would have sentenced
him to death (presumably because of how jurors would decide the Enmund/ Tison question). Sales,
however, does not make a proper Sawyer argument and has not made a strong showing of
constitutional error.

1. Sawyer

Sales’s arguments fall outside the traditional Sawyer miscarriage-of-justice exception, for

several reasons. First, Sales’s arguments depend on showing that it was legal error under Apprendi

to fail to explicitly include the Enmund/Tison factors in the jury’s verdict. Sawyer’s “miscarriage
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of justice” exception, however, “is concerned with actual as compared to legal innocence.”
Sawyer, 505 U.S. at 339 (emphasis added); see also Duggar v, Adams, 489 U.S. 401, 410 n.6
(1989) (“Demonstrating that an error is by its nature the kind of error that might have affected the
accuracy of a death sentence is far from demonstrating that an individual is ‘actually innocent’ of
the sentence he or she received.”). Merely alleging legal error or legal ineligibility is insufficient
to meet the Sawyer exception; an inmate must show that he is factually innocent. See Callins v.
Johnson, 89 F.3d 210, 215 (5th Cir. 1996) (“Sawyer does not hold that anyone who is legally

299

ineligible for a particular punishment is ‘actually innocent.””). Sales’s argument goes only to legal
error. See Widener v. Smith, 156 F. App’x 509, 511 (3d Cir. 2005) (describing allegations of
Apprendi error as “legal, not factual innocence”).

Second, Sales does not base his argument on new evidence. An inmate proves his factual
innocence through newly discovered evidence, which “is an indispensable prerequisite to the
assertion of every type of true actual innocence claim.” Henderson v. Thaler, 626 F.3d 773, 786
(5th Cir. 2010) (Weiner, J., dissenting). Using new evidence, an inmate must show that, but for
any constitutional violation, no reasonable juror would have found him eligible for the death
penalty. See Sawyer, 505 U.S. at 336. Sales does not base this argument on new evidence.

Third, Sales’s barred claims are based on arguing that the elements of the judicially created
Enmund/Tison analysis are the same as the elements of capital murder. The Sawyer exception,
however, focuses on the statutory elements that make a defendant eligible for a death sentence.
See Sawyer, 505 U.S. at 348; see also Tong v. Lumpkin, 90 F.4th 857, 864 (5th Cir. 2024) (“Sawyer
limited this exception to situations where alleged constitutional errors only affected the applicant’s

eligibility for the death penalty under state statutory law’) (quotation omitted and cleaned up);

Callins v. Johnson, 89 F.3d 210, 215 (5th Cir. 1996) (“Sawyer does not hold that anyone who is
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legally ineligible for a particular punishment is ‘actually innocent.” Sawyer merely likens
sentencing criteria to the elements of a crime, focusing on the factual, not legal, basis for the
verdict.”). In other words, innocence claims under Sawyer “are limited to arguments that ‘no
reasonable juror would have found the petitioner eligible for the death penalty under the applicable
state law,’ i.e., the elements of the crime itself and the existence of aggravating circumstances.”
Cuesta-Rodriguez v. Carpenter, 916 F.3d 885, 906 (10th Cir. 2019); see also Gilbert v. United
States, 640 F.3d 1293, 1320 (11th Cir. 2011); Sibley v. Culliver, 377 F.3d 1196, 1205 (11th Cir.
2004). Texas law has not made the Enmund/Tison inquiry an element of the crime of capital
murder.

Fourth, no court has yet extended Apprendi in the manner required by Sales’s arguments.
As discussed further below, Apprendi does not apply in this circumstance because the
Enmund/Tison analysis does not qualify a defendant for a death sentence; instead, the analysis may
remove the defendant from the class of death-eligible defendants. Because Sales’s proposed
extension of Apprendi was “not dictated by precedent” at the time of his trial, it qualifies as a “new
rule” of constitutional law. See Teague v. Lane, 489 U.S. 288, 301 (1989). In essence, Sales asks
the court to create a new rule of constitutional law and then retroactively apply it to his sentence.
See Schriro v. Summerlin, 542 U.S. 348, 353 (2004) (finding that Apprendi’s application in Ring
was a new rule under Teague); see also Rowell v. Dretke, 398 F.3d 370, 379 (5th Cir. 2005)
(holding in another context that any extension of Apprendi to Texas’ capital sentencing scheme
would violate Teague). Sales has not identified any case applying the Sawyer miscarriage-of-
justice exception through the creation of new law.

Finally, Sales must show that, “but for” the alleged Apprendi error, no reasonable juror

would have found him eligible for a death sentence. Sawyer, 505 U.S. at 336. The “but for”
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language proposes a counterfactual scenario in which an alleged error did not take place and then
determines how that alleged error influenced the actual outcome—in this case, a death sentence.
Sales does not show how the jury in his case would have responded differently based on any
Enmund]/Tison violation. Sales asks for a remand to allow a jury to engage in the Enmund/Tison
analysis, but he does not make the necessary showing to support that result.

In short, Sales has not made a proper actual-innocence argument.

2. Apprendi

Even if the court could reach the merits of Sales’s Enmund/Tison claims, he has not made
a strong showing that Apprendi required jurors to engage in that analysis. All three of Sales’s
barred claims depend on showing that Apprendi requires a beyond-a-reasonable-doubt verdict
based on the Enmund)/Tison factors. The Supreme Court based its Apprendi jurisprudence on the
Sixth Amendment guarantee that “[i]n all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury . ...” In Apprendi, the Supreme Court held that
any fact which “expose[s] the defendant to a greater punishment than that authorized by the jury’s
guilty verdict” is essentially an “element” that the trial court must submit to the jury. 530 U.S. at
494. The Supreme Court, however, clarified that “once a jury has found the defendant guilty of
all the elements of an offense which carries as its maximum penalty the sentence of death, it may
be left to the judge to decide whether that maximum penalty, rather than a lesser one, ought to be
imposed.” Apprendi, 530 U.S. 497.

Two years later, in Ring v. Arizona, 536 U.S. 584, 602 (2002), the Supreme Court applied
Apprendi to Arizona’s statutory sentencing scheme. In Ring, a jury had convicted the defendant

(153

of felony murder, but he “‘could not be sentenced to death, the statutory maximum penalty for

299

first-degree murder, unless further findings were made’ on “at least one aggravating
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circumstance.” Hurst v. Florida, 577 U.S. 92, 98 (2016) (quoting Ring, 536 U.S. at 592). After
Ring, “[a] defendant may not be exposed to a penalty exceeding the maximum he would receive if
punished according to the facts reflected in the jury verdict alone.” Ring, 536 U.S. at 586. “Ifa
State makes an increase in a defendant’s authorized punishment contingent on the finding of a fact,
that fact—no matter how the State labels it—must be found by a jury beyond a reasonable doubt”
because the sentencing factors “operate as the functional equivalent of an element of a greater
offense.” Ring, 536 U.S. at 609 (quoting Apprendi, 530 U.S. at 494, n. 19); see also Blakely v.
Washington, 542 U.S. 296, 303 (2004) (finding that “the ‘statutory maximum’ for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant”).

Sales argues that Apprendi overruled the Supreme Court’s decision in Cabana, which held
that a jury does not need to engage in the Enmund/Tison analysis. Sales argues that he is actually
innocent because his jury did not engage in that analysis. Sales’s use of the Apprendi decision as
an actual-innocence argument faces an uphill battle. In the quarter century since the Supreme
Court decided Apprendi, no court has yet held that it overruled Cabana. While the Fifth Circuit
has not yet directly confronted the question,'” the Tenth Circuit has held that “Apprendi does not
render invalid the rule of Cabana.” Gilson v. Sirmons, 520 F.3d 1196, 1219 (10th Cir. 2008); see
also 6 LaFave et al., Criminal Procedure (4th ed.), § 26.4(1), pp. 1018-1019 (“So far, lower courts
have rejected arguments to equate the factors which as a matter of Eighth Amendment law are
required for death eligibility with elements. The rule[] in Tison . . . ha[s] instead been treated as

[a] defense[] to, not element[] of, capital murder.”).

19 Judges on the Fifth Circuit have questioned the viability of Cabana after the Apprendi decision in concurring

and dissenting opinions. See Gongora v. Thaler, 710 F.3d 267, 290 (5th Cir. 2013) (Owen, J., dissenting); Hall v.
Quarterman, 534 F.3d 365, 386 (5th Cir. 2008) (Higginbotham, J., concurring in part).
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Sales’s argument depends on establishing the Enmund/Tison analysis as an element of a
capital offense in the sentencing phase. The structure of the Texas capital-sentencing system
suggests that Apprendi would not apply in these circumstances.

The Supreme Court’s “cases under the Eighth Amendment address two different aspects
of the capital decisionmaking process: the eligibility decision and the selection decision.” Tuilaepa
v. California, 512 U.S. 967, 971 (1994) (emphasis added). “In the eligibility phase, the jury
narrows the class of defendants eligible for the death penalty, often through consideration of
aggravating circumstances. In the selection phase, the jury determines whether to impose a death
sentence on an eligible defendant.” Buchanan v. Angelone, 522 U.S. 269, 275 (1998).

The fact that Sales’s jury made the factual determinations that he was eligible for a death
sentence under Texas law distinguishes Sales’s trial from the cases that have been found wanting
under Apprendi.®® In Texas, jurors make the eligibility decision in the guilt/innocence phase by
finding that the defendant killed under one of several specifically defined circumstances. See Tex.
Penal Code § 19.03; Johnson v. Texas, 509 U.S. 350, 362 (1993). The guilt-innocence phase is
when “the state [is] required to prove beyond a reasonable doubt every finding prerequisite to
exposing [the defendant] to the maximum penalty of death.” Granados v. Quarterman, 455 F.3d
529, 536-37 (5th Cir. 2006); see also Garcia v. Davis, 704 F. App’x 316, 324 (5th Cir. 2017);
Allen v. Stephens, 805 F.3d 617, 628 (5th Cir. 2015). After a guilty verdict, “the prescribed

statutory maximum for capital murder is fixed at death” and “[n]Jothing the jury or judge decided

20 Sales emphasizes that Ring relied on Apprendi to undercut Walton v. Arizona, 497 U.S. 639, 648-49 (1990).
In Walton, the Supreme Court found “further support” in Cabana for its decision that the Arizona capital punishment’s
aggravating circumstances were not elements of the capital offense. Walton, 497 U.S. at 648. In finding that “Walton
and Apprendi are irreconcilable,” however, the Ring Court “overrule[d] Walton to the extent that it allows a sentencing
judge, sitting without a jury, to find an aggravating circumstance necessary for imposition of the death penalty.” Ring,
536 U.S. at 609 (emphasis added). This distinction is critical. No court has held that the Enmund/Tison findings
operate as an aggravating circumstance. Those findings limit or restrain, not but do not authorize, capital punishment.
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during the punishment phase could have enhanced [the defendant’s] sentence beyond the
prescribed range.” Allen, 805 F.3d at 627 (quotation omitted). The jury’s guilty verdict made
Sales eligible for the death penalty under the Supreme Court’s Eighth Amendment jurisprudence.
See Tuilaepa, 512 U.S. at 971.

The Enmund/Tison cases deal with the selection phase of capital-case sentencing. See
Cabana, 474 U.S. at 386 (stating that Enmund and Tison represent a “substantive limitation on
sentencing”); see also Clark, 227 F.3d at 280 (“Enmund and Tison apply to the sentencing phase
of the trial and not to the guilt/innocence phase.”). The Supreme Court explained in Cabana that
the “ruling in Enmund does not concern the guilt or innocence of the defendant—it establishes no
new elements of the crime of murder that must be found by the jury.” See Cabana, 474 U.S. at
385; see also Reeves, 524 U.S. at 100. “This bears repeating. The limitations that the Enmund
decision found to be imposed by the Eighth Amendment do not add elements to a state’s statutory
elements of a capital offense.” Gongora v. Thaler, 710 F.3d 267, 294 (5th Cir. 2013) (Owen, J.,
dissenting).

The Fifth Circuit has held that Apprendi “is inapposite to any discussion of the
constitutional requirements of the selection phase.” Turner v. Quarterman, 481 F.3d 292, 299-
300 (5th Cir. 2007). By the penalty phase, “the defendant has been judged death-eligible and the
jury is being instructed how to decide whether selection of the death penalty is appropriate.” Id.
at 300; see also Brown v. Sanders, 546 U.S. 212, 216 (2006) (““Once the narrowing requirement
has been satisfied, the sentencer is called upon to determine whether a defendant thus found
eligible for the death penalty should in fact receive it.””). The jury’s decisions in the penalty phase
determine whether a defendant should receive that sentence. The Fifth Circuit has repeatedly

found that Apprendi does not apply to the Texas capital-sentencing process. See, e.g., Sparks v.
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Davis, 756 F. App’x 397, 404 (5th Cir. 2018); Powell v. Quarterman, 536 F¥.3d 325, 334 (5th Cir.
2008). The Enmund/ Tison analysis does not qualify a defendant for a death sentence; instead, it
removes defendants from the class of offenders who can be executed. Sales has not made a strong
showing that Apprendi changed how Texas courts must sentence those convicted of capital murder,
even those who did not themselves carry out the killing.

The Fifth Circuit’s approach to other Eighth Amendment limits also undermines Sales’s
argument that Apprendi applies to invalidate his death sentence. The Fifth Circuit has held that
“neither Ring and Apprendi . . . render[s] the absence of [intellectual disability in Atkins] the
functional equivalent of an element of capital murder which the state must prove beyond a
reasonable doubt.” In re Johnson, 334 F.3d 403, 405 (5th Cir. 2003); see also Woods v.
Quarterman, 498 F.3d 580, 585 n.3 (5th Cir. 2007); United States v. Webster, 421 F.3d 308, 312
(5th Cir. 2005). “When a defendant raises [intellectual disability] as an issue, its resolution can
only decrease the sentence to which the defendant is exposed, and the Apprendi line of cases is
therefore not applicable.” United States v. Umana, 750 F.3d 320, 359 (4th Cir. 2014). The Fifth
Circuit has held that Apprendi does not require jurors to decide whether Atkins precludes an inmate
from execution. See Webster, 421 F.3d at 312; In re Campbell, 82 F. App’x 349, 351 (5th Cir.
2003); Johnson, 334 F.3d at 405. Sales has not explained why the Fifth Circuit’s approach in cases
based on the same constitutional provisions he invokes does not apply here.

In the end, the Eighth Amendment proportionality review operates to limit, not enhance, a
sentence. Those limits do not create new elements of an offense that a jury must decide. Sales
has not made a strong argument that Apprendi required the jury to determine whether the

Enmund/Tison factors were proven beyond a reasonable doubt.
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3. Conclusion
Sales has not shown a fundamental miscarriage of justice that would allow review of his
Enmund]Tison related claims.

C. The Arguments that Prior Counsel Provided Constitutionally Deficient
Representation

Sales argues that he can overcome the procedural bar of claims three, eight, and nine
because his state appellate and habeas attorneys were deficient in failing to raise those claims
earlier. An inmate may overcome a procedural bar by alleging ineffective representation by prior
counsel. See Luna v. Davis, 793 F. App’x 229, 233 (5th Cir. 2019) (“Procedural defaults can be
excused, and one way to excuse a default is to show it resulted from ineffective assistance.”). This
argument does not allow federal review, for several reasons.

First, Sales did not properly exhaust his argument that his appellate counsel’s
representation overcomes the procedural bar. “[A]n ineffective-assistance-of-counsel claim
asserted as cause for the procedural default of another claim can itself be procedurally
defaulted . ...” Edwards v. Carpenter, 529 U.S. 446, 453 (2000); see also Hatten v. Quarterman,
570 F.3d 595, 605 (5th Cir. 2009). Sales raised the same allegations about appellate counsel’s
representation in the successive habeas application that the Court of Criminal Appeals dismissed
as an abuse of the writ. The allegations and arguments Sales raises here do not show cause to
overcome the procedural bar.

Second, Sales argues that habeas counsel’s deficient representation overcomes the
procedural bar to claims three, eight, and nine under Martinez v. Ryan, 566 U.S. 1 (2012). The
Supreme Court, however, has limited the Martinez exception to “the default of a single claim”™—

an ineffective-assistance-of-trial-counsel claim. Davila v. Davis, 582 U.S. 521, 524 (2017). Any
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error in habeas counsel’s representation cannot overcome the procedural bar to claims eight and
nine.

Third, Sales has not made a strong showing of deficient performance by his prior attorneys.
As discussed at length above, no court has applied Apprendi in the context of the Enmund/Tison
analysis. Courts are skeptical of arguments that an attorney provides deficient representation by
not asking for an extension of current law. See Floyd v. Filson, 949 F.3d 1128, 1145 (9th Cir.
2020); United States v. Morris, 917 F.3d 818, 823 (4th Cir. 2019); United States v. Challoner, 583
F.3d 745, 750 (10th Cir. 2009); Powell v. United States, 430 F.3d 490, 491 (1st Cir. 2005). Sales
has not shown that appellate or habeas counsel omitted a strong claim, such that their performance
was deficient.

Fourth, a petitioner must show actual prejudice, which means that, but for the attorneys’
errors “‘the result . . . would have been different.”” Tong, 90 F.4th at 868 (quoting Strickland, 466
U.S. at 694). In other words, Sales must show a reasonable probability that he would have
prevailed on appeal or state habeas but for his counsel’s deficient performance. See Smith v.
Robbins, 528 U.S. 259, 285-86 (2000). Sales has not shown a reasonable probability that the state
courts would have granted his Enmund/Tison related claims had prior counsel raised them in a
proper manner. See Leza v. State, 351 S.W.3d 344, 355 (Tex. Crim. App. 2011) (denying a
different argument based on Apprendi’s effect on the Enmund/Tison cases).

Finally, Sales argues in claim nine that his counsel were deficient in failing to argue that
his death sentence violated the Eighth Amendment “because the state courts have failed to make
the required 7Tison/Enmund findings beyond a reasonable doubt.” (Docket Entry No. 44 at 218).

It is unclear, however, what specific objection Sales expected his trial attorneys to make, given the
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law that applied. Even if trial counsel should have made some objection, the state courts could
have cured any error under Cabana by making the findings on subsequent review.

The court, therefore, finds that Sales has not shown that any alleged deficient representation
should allow review of his barred claims.

D. Alternative Merits Review

Having reviewed the record, the pleadings, and the law, the court alternatively finds that
Sales has not shown that these three claims he raises merit relief.

III. Ineffective Assistance of Counsel (Claim Four)

In claim four, Sales argues that his trial counsel “was ineffective for failing to interview
and present eyewitnesses to the crime.” (Docket Entry No. 44 at 147). Sales’s brief asserts that
“[t]rial and state habeas counsel never interviewed the most critical witnesses for the defense in
the case, including Herschel Ostine, Deanndra Darfour, and Cheryl Kissentaner.” (Docket Entry
No. 44 at 160). Sales’s federal petition raised this claim for the first time. The court stayed these
proceedings so that Sales could exhaust this claim. The state habeas court dismissed this claim
under the Texas abuse-of-the-writ doctrine. See Sales, 2018 WL 852323, at *2. The default of

Sales’s federal Strickland claim results in a procedural bar.?!

21 Relying on Nelson v. Lumpkin, 72 F.4th 649 (5th Cir. 2023), Respondent argues that, because Sales exhausted
a completely different Strickland claim in his initial habeas action, the state courts actually adjudicated claim four.
Nelson, however, involved a distinct scenario from the instant case. In Nelson, the inmate initially raised a claim that
trial counsel ineffectively presented mitigating evidence and then, in a subsequent federal petition, “pointed out more
instances of trial counsel’s alleged deficient performance at sentencing” which would have impacted the jury’s
consideration of mitigating evidence. /d. at 659. Here, however, the claim Sales exhausted in his initial state habeas
application differs fundamentally from the one he presented on federal review. Sales’ initial habeas application alleged
that counsel “fail[ed] to properly investigate both a shooting which occurred in close proximity and within minutes of
the shooting of the victim in [his] case” and a “possible claim of alibi.” (Docket Entry No. 53-1 at 42). Unlike Nelson,
Sales does not seek to add new evidence to the earlier Strickland claim. The circumstances are distinguishable from
Nelson.
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Sales contends that habeas counsel was ineffective under Martinez v. Ryan for not raising
the claim of failing to interview and call certain witnesses. Habeas counsel would be ineffective
under Martinez only if he omitted a claim that “is substantial—i.e., has some merit.” Cantu v.
Davis, 665 F. App’x 384, 386 (5th Cir. 2016). To show that an attorney was deficient for not
calling a witness, a petitioner “must name the witness, demonstrate that the witness would have
testified, set out the content of the witness’s proposed testimony, and show that the testimony
would have been favorable.” Gregory v. Thaler, 601 F.3d 347, 352 (5th Cir. 2010). Sales has not
raised a substantial Strickland claim as to Ostine, Darfour, and Kissentaner.

Sales’s allegations regarding Ostine fail because, as the successive state habeas court
found, Ostine’s “testimony [was] unavailable at the time of [Sales’s] trial . . . .” (Docket Entry
No. 54-21 at 464). Trial counsel cannot be ineffective for not interviewing an unavailable witness.
See Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009). Further, the statements Ostine gave
closest in time to Sales’s trial were highly incriminating. The state habeas court found that his
later statements were not credible or persuasive. (Docket Entry No. 54-21 at 471).

Sales’s allegations regarding Darfour and Kissentaner are not “substantial” because he has
not shown what their testimony would have been. See Moore, 534 F.3d at 468 (rejecting a
Strickland claim based on unsupported allegations). Sales has not provided an affidavit or
trustworthy account of what Kissentaner or Darfour could or would have told counsel before trial.
A claim of uncalled witnesses cannot be substantial if it rests on unverified information.

For those reasons, Sales has not shown that habeas counsel’s representation overcomes the
procedural bar of his underlying ineffective-assistance-of-trial-counsel claim. Alternatively, and

for the same reasons, Sales has not shown that claim four merits habeas relief. This claim is denied.
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IV.  Massiah Violation (Claim Five)

Sales’s fifth claim contends that the State violated his Sixth Amendment rights under
Massiah v. United States, 377 U.S. 201 (1964). Under Massiah, government agents cannot
question a criminal defendant without counsel after the Sixth Amendment right attaches. See
Thompson v. Davis, 916 F.3d 444, 454 (5th Cir. 2019). “A Massiah violation has three elements:
(1) the Sixth Amendment right to counsel has attached; (2) the individual seeking information
from the defendant is a government agent acting without the defendant’s counsel being present;
and (3) that agent ‘deliberately elicit[s]” incriminating statements from the defendant.” Henderson
v. Quarterman, 460 F.3d 654, 664 (5th Cir. 2006) (citing Massiah, 377 U.S. at 206). Sales alleges
that Martinez Hardnett, an inmate who testified against him at trial, acted as a government agent.
Sales’s Massiah claim is both procedurally barred and, alternatively, without merit.

A. Procedural Bar

Sales did not raise a Massiah claim in state court. AEDPA precludes federal habeas relief
on any unexhausted claim. See 28 U.S.C. § 2254(b)(1). The Texas strict abuse-of-the-writ
doctrine (found in Tex. Code Crim. Pro. art. 11.071 § 5) prevents Sales from raising a Massiah
claim in a successive state habeas corpus application, which in turn bars federal review. See
Coleman v. Thompson, 501 U.S. 722, 735 n.1 (1991).

Sales argues that ineffective assistance from his appellate and habeas counsel is cause to
forgive the default of his Massiah claim. (Docket Entry No. 44 at 194). Neither argument opens
the door to federal review. Sales did not exhaust an ineffective-assistance-of-appellate counsel
argument, which he must do before using it as “cause.” See Carpenter, 529 U.S. at 453; Hatten,

570 F.3d at 605. Deficient representation by habeas counsel can only forgive ineffective-
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assistance-of-trial-counsel claims. See Davila v. Davis, 582 U.S. 521, 531 (2017). Sales has not
overcome the procedural bar of his claims.

B. Alternative Merits Review

In the alternative, Sales’s Massiah claim lacks merit. The State’s witness, Martinez
Hardnett, testified about incriminating statements Sales made while in the Harris County Jail.
Hardnett’s long history of selling drugs led to him working as a DEA informant in 2002. (Docket
Entry No. 53-30 at 5-6). Hardnett provided the DEA with information three times. (Docket Entry
No. 53-30 at 17, 22). The DEA paid Hardnett for that information, but he expected more money
for past work. (Docket Entry No. 53-30 at 6). Hardnett had also received $1,700 from the Houston
Police Department for “go[ing] out and meet[ing] actual drug dealers and arrang[ing] to buy
cocaine[.]” (Docket Entry No. 53-30 at 6). Nothing in Hardnett’s testimony suggested that he
received payments for any information he learned in the Harris County Jail.

Hardnett first met Sales in a Harris County Detention Center holding cell. (Docket Entry
No. 53-30 at 7). The two men visited the law library together. As they talked, Sales told Hardnett
things that incriminated him in the Butler murder. (Docket Entry No. 53-30 at 8-10). Hardnett
contacted the police after he had received this information from Sales. (Docket Entry No. 53-30 at
11,21). Hardnett testified: “Well, actually, [the police officer with whom he spoke] told me that
he couldn’t give me any help with my case. . .. They made no promises.” (Docket Entry No. 53-
30at1l).

Prosecutors learned after jury selection had started that Hardnett had information about
Sales. (Docket Entry No. 53-30 at 3). Prosecutors promised to dismiss Hardnett’s pending auto
theft charge in return for his testimony. (Docket Entry No. 53-30 at 5). Nothing in the record

suggests that Hardnett received any other benefit for his testimony.
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Sales’s claim succeeds if Hardnett “(1) was promised, reasonably led to believe, or actually
received a benefit in exchange for soliciting information from [Sales]; and (2) acted pursuant to
instructions from the State, or otherwise submitted to the State’s control.” Creel v. Johnson, 162
F.3d 385, 393-94 (5th Cir. 1998). Nothing in the record suggests that the State directed Harnett to
obtain information from Sales. See Thompson, 941 F.3d at 814 (“[A]n informant cannot be an
agent of the State without the State’s knowledge or consent.”). Sales assumes that Hardnett must
have been working for the State because he had done so before. But “a jailhouse informant is not
a government agent simply because he has previously cooperated with the government and decides
to capitalize on an opportunity to do so again by eliciting incriminating information from a
cellmate.” Id. at 817.

Hardnett knew from experience that information was valuable. In finding occasions to hear
Sales’s story, Hardnett “simply saw an opportunity and seized it.” Id. at 814. “Acting in the hopes
of receiving a benefit is insufficient to establish a Massiah violation.” United States v. Age, 136
F.4th 193, 232 (5th Cir. 2025) (quotation omitted); see also United States v. Fields, 761 F.3d 443,
478 (5th Cir. 2014) (finding that no Massiah violation exists when an inmate who “had previously
cooperated with the government . . . saw an opportunity to do so again™). The record does not
show that Hardnett acted as a government agent.

Even though a procedural bar precludes federal review, the court alternatively denies
Sales’s Massiah claim. See 28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas corpus
may be denied on the merits, notwithstanding the failure of the applicant to exhaust the remedies

available in the courts of the State.”).
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V. Brady (Claim Six)

Sales alleges that the State violated Brady v. Maryland, 373 U.S. 83 (1963), by not
disclosing both a post-trial Tennessee police interview with Deanndra Darfour and a pretrial
Houston police interaction with witness Leon Hatfield. 2> “To establish a Brady violation, a
defendant must show: (1) the evidence at issue was favorable to the accused, either because it was
exculpatory or impeaching; (2) the evidence was suppressed by the prosecution; and (3) the
evidence was material.” United States v. Glenn, 935 F.3d 313, 319 (5th Cir. 2019) (quotation
omitted). The Texas state courts barred this claim when Sales raised it in his successive habeas
application.

Citing Banks v. Dretke, 540 U.S. 668 (2004), Sales argues that the State’s suppression of
evidence itself provides cause to overcome the resultant procedural bar. (Docket Entry No. 44 at
200). A Brady claim’s merits overlap with the showing required to overcome the procedural bar.
See id.at 691; Strickler v. Greene, 527 U.S. 263, 282 (1999). As discussed below, Sales has not
overcome the procedural bar.

A. Darfour’s 2004 Police Interview in Tennessee

In his first Brady claim, Sales argues that the State suppressed a police interview with
Deanndra Darfour that took place almost a year after trial. Early on, the police were aware that
Darfour might have information about the crime. Darfour did not testify at Sales’s trial, which
ended on March 1, 2003. Both Sales and the State believed that Darfour had been at the scene of

the murder.?® The record does not show why Darfour did not face criminal charges at that time.

2 Sales also raises Brady arguments relating to penalty-phase witness Caruthers in both claim six and claim

twelve. (Docket Entry No. 44 at 202-05, 247-61). Sales does not describe what difference exists, if any, between the
two claims. The court addresses any Brady arguments relating to Caruthers in claim twelve.

23 In the State’s opening statement, the prosecutor identified the three individuals who “left together th[e] night

[of the murder], Herschel Ostine, Cheryl Kissentaner and this other black female named D’ Anndra Darfour.” (Docket
Entry No. 53-27 at 10). The defense asked for Darfour’s name to be included “as one of the parties” because “[t]here’s
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Sales does not allege that the State suppressed any information about Darfour before or
during trial. The State followed an open-file policy and allowed Sales full access to its records.
(Docket Entry No. 52-40 at 6). The Brady claim relates to a police statement Darfour gave in 2004.
The State’s renewed interest in Darfour followed Ostine’s October 1, 2003, arrest. Ostine admitted
to his role in the murder and described Darfour’s involvement. (Docket Entry No. 53-72 at 264).
The police arrested Darfour and interviewed her on January 15, 2004. (Docket Entry No. 45-72
at 1-51).2* Sales alleges that, “[i]n violation of its obligation under Brady, the State never turned
over to the defense a copy of Darfour’s custodial video statement made in January 2004.” (Docket
Entry No. 44 at 195).

Sales’s Brady claim fails because he does not show that: (1) the State had a continuing duty
to turn over information after trial; (2) he could not have obtained the interview himself; and (3)
any alleged suppression was material.

Brady applies to a criminal trial. See United States v. Meza, 843 F. App’x 592, 599 n.3
(5th Cir. 2021) (“Brady is a fair-trial right . . . .””). Darfour gave her police statement before Sales’s
appellate or post-conviction review concluded. The Supreme Court has not held that the Brady
right continues after trial proceedings have ended. See Estrada v. Healey, 647 F. App’x 335, 338

(5th Cir. 2016) (stating that the Supreme Court “explicitly declined to extend Brady’s pre-trial

testimony that she was the black female that accompanied Mr. Ostine and Ms. Kissentaner on the 21st of July, 2000,
when Mr. Butler was killed.” (Docket Entry No. 53-31 at 1).

24 The police began the interview by having Darfour watch Ostine’s confession, which implicated her in

Butler’s murder. (Docket Entry No. 45-72 at 3). Sales’s federal petition summarizes Darfour’s account of the events
leading up to Butler’s murder. (Docket Entry No. 44 at 80-82). Sales does not argue that the State suppressed Ostine’s
confession to the murder. The State indicted Darfour on March 11, 2004, for “unlawfully, intentionally, and
knowingly caus[ing] the death of Tyrone Butler by shooting Tyrone Butler with a deadly weapon, namely, a firearm.”
1d. (citation omitted). Darfour v. State,2006 WL 853154, at *1 (Tex. App. -Houston [1st Dist.], 2006). Darfour “pled
guilty to the indictment on September 1, 2004, entering a written judicial confession without an agreed punishment
recommendation.” Id. “The trial court found [Darfour] guilty and . . . assessed her punishment at 30 years’
confinement.” Id.
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protections to the post-conviction context”) (citing The District Attorney’s Olffice for Third
Judicial Dist. v. Osborne, 557 U.S. 52 (2009)). Many courts have held that the Brady right does
not extend “post-verdict” because “[t]o do otherwise would contradict Supreme Court cases
applying Brady by analyzing how withheld evidence might have affected the jury . ...” Browning
v. Trammell, 717 F.3d 1092, 1104 (10th Cir. 2013) (emphasis added); see also In re Bolin, 811
F.3d 403, 408 (11th Cir. 2016). Those cases find no right to the disclosure of information that the
State developed after a trial. See Estrada, 647 F. App’x at 338; Bell v. Bell, 512 F.3d 223, 234
(6th Cir. 2008); United States v. Maldonado-Rivera, 489 F.3d 60, 67 (1st Cir. 2007). Some courts,
however, have held that the Brady trial right extends to the conclusion of direct appeal. See
Runningeagle v. Ryan, 686 F.3d 758, 772 n.6 (9th Cir. 2012); Fields v. Wharrie, 672 F.3d 505,
515 (7th Cir. 2012); Leka v. Portuondo, 257 F.3d 89, 100 (2d Cir. 2001); Smith v. Roberts, 115
F.3d 818, 820 (10th Cir. 1997).

Without specifically deciding the issue, the Fifth Circuit itself has been skeptical of any
argument that the State bears an affirmative burden under Brady to provide evidence after trial.
See Ruiz v. Davis, 819 F. App’x 238, 243 n.4 (5th Cir. 2020). The Fifth Circuit has not held that
“that a prosecutor has a duty to turn over subsequently discovered information . . . related to events
that had not yet occurred at the time of trial but would nevertheless, if a time machine were
available, be useful.” In re Masterson, 638 F. App’x 320, 327-28 (5th Cir. 2016) (emphasis
added); see also Osborne, 557 U.S. at 69 (noting that the Supreme Court has never held that the
Brady “disclosure obligation continue[s] after the defendant [is] convicted and the case [is]
closed”). Sales has not shown that the State’s obligation to disclose information continued after

trial.
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Sales has also failed to show that he could not have obtained the Darfour interview himself.
Sales’s post-conviction attorneys knew about developments relating to Darfour. (Docket Entry
No. 53-52 at 1). “Brady does not obligate the State to furnish a defendant with exculpatory
evidence that is fully available to the defendant through the exercise of reasonable diligence.”
Kutzner v. Cockrell, 303 F.3d 333, 336 (5th Cir. 2002); see also West v. Johnson, 92 F.3d 1385,
1399 (5th Cir. 1996); See also Bighy v. Dretke, 402 F.3d 551, 574-75 (5th Cir. 2005); Kutzner, 303
F.3d at 336. Nothing suggests that appellate or state habeas counsel could not have discovered the
Darfour statement themselves.

Finally, Sales has not shown actual prejudice, which in this circumstance is the same as
Brady materiality. See Banks, 540 U.S. at 691. Darfour’s 2004 police interview provided strong
evidence that Sales wanted Butler killed. Darfour told the police that Sales had offered Fleary
$5,000 to kill Butler. (Docket Entry No. 45-72 at 17-18).2 Darfour described Sales as being
“mad” when he learned Fleary had taken the money and left town without killing Butler. (Docket
Entry No. 45-72 at 18-19). Darfour’s statement to the police would have hurt, not helped, Sales if
presented at trial.

In conclusion, Sales has not shown that the alleged suppression of evidence overcomes the

procedural bar to his Brady claim, or that his Brady claim merits relief.

2 Sales argues that he “could have made use of the information and presented it in his initial state habeas

application.” (Docket Entry No. 44 at 196-97). Sales, however, does not base any viable federal claim on the 2004
Darfour interview. Instead, Sales argues that it would have provided “investigative leads” which would have led to
the same information as found in the “Actual Innocence section” of his federal petition. (Docket Entry No. 44 at 199).
Sales’ arguments fail, however, because suppressed evidence must “lead directly” to the other evidence on which a
habeas petitioner relies. Barton v. Warden, Southern Ohio Correctional Facility, 786 F.3d 450, 465 (6th Cir. 2015)
(quotation omitted); see also East v. Scott, 55 F.3d 996, 1004 (5th Cir. 1995) (asking whether the Brady material
“would have led to” the petitioner’s other evidence). Sales has not shown that the 2004 Darfour interview was the
springboard to any constitutional claim.
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B. The Alleged Threats to Leon Hatfield

Sales alleges that the State suppressed evidence about Leon Hatfield, who testified in the
guilt/innocence phase of Sales’s trial. Hatfield’s testimony helped establish that Sales had offered
to pay for Butler’s murder.?® Sales alleges that the State failed to disclose that Hatfield had been
subjected to hours of interrogation, which ended only after the prosecutor made threats, agreed not
to arrest him, and promised to expunge his outstanding traffic tickets. (Docket Entry No. 44 at
200).%” Multiple reasons prevent Sales from overcoming the procedural bar or obtaining relief.

First, the record does not contain any affidavit or other sworn account by Hatfield. Sales
relies on what he calls a “recorded statement,” (Docket Entry No. 44 at 200), which appears to be
an unverified transcript of a conversation between an investigator and Hatfield in 2015. (Docket
Entry No. 53-76). The investigator apparently arrived at Hatfield’s apartment unannounced and
asked Hatfield questions while he was cooking dinner. The transcript of this conversation is not

competent evidence.

26 Hatfield testified that Sales knew that Butler had picked him out of a lineup and that Sales “had to deal with
[Butler].” (Docket Entry No. 54-42 at 36). Hatfield testified that Sales bought a new gun after bonding out of prison.
Hatfield’s testimony provided context to the crime, particularly that Sales and his associates learned Butler’s schedule
and took steps toward the murder. During cross-examination, Hatfield testified that he had pending warrants and was
on probation when he first interacted with the police, but they did not arrest him. (Docket Entry No. 52-42 at 43).
Neither party asked if he had received any benefit in exchange for his testimony.

2 Hatfield testified that as the trial approached, the prosecutor “mailed many subpoenas,” which he “didn’t

never [sic] answer.” (Docket Entry No. 53-76 at 46). Hatfield testified that the prosecutors then “sen[t] their bounty
hunters all to [his] job[]” and forced him to the prosecutor’s office in a “little police car.” (Docket Entry No. 53-76 at
19, 46). The prosecutor kept Hatfield “downtown for like 10 hours” and threated to “lock [him] up because of [his]
tickets.” (Docket Entry No. 53-76 at 43).2” Hatfield told the prosecutor: “The only way I’ll show up [to testify] is if
you guys get all of my tickets expunged off of me.” (Docket Entry No. 53-76 at 47). Hatfield watched the prosecutor
make phone calls and later tried to verify that his tickets were no longer pending. (Docket Entry No. 53-76 at 47-48).
Police arrested Hatfield about three years after the crime for the tickets that he believed had been expunged. (Docket
Entry No. 53-76 at 48). Hatfield also testified that prosecutors gave Kevin Howell money and a place to live in return
for his testimony.
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Second, Sales has not presented an affidavit from trial counsel stating that the defense did
not know about Hatfield’s statements to the prosecution. Sales merely assumes that his trial
counsel did not have that information.

Third, Sales contends that trial counsel was ineffective for not interviewing Hatfield.
(Docket Entry No. 44 at 154). This argument, however, is inconsistent with the allegation that the
State suppressed information about Hatfield’s information.

Fourth, some of the information that Hatfield allegedly told the prosecution is duplicative
of trial testimony. For example, Officer Mehl testified that he used Hatfield’s pending warrant to
secure information from him and that he later wrote a letter for Hatfield that led to his probation
being ended. (Docket Entry No. 53-28 at 31-32).

Finally, the information contained in the purported interview would have been extremely
harmful to the defense. Assuming that the information in the transcript is true, it would come with
a catastrophic cost. The transcript provides much stronger evidence that Sales orchestrated the
murder than the State presented at trial. In fact, the transcript shows that Sales was at the scene of
the murder. (Docket Entry No. 53-76 at 34). The transcript contains damning evidence of Sales’s
involvement in the murder, including that Sales told Hatfield, “we killed him.” (Docket Entry No.
53-76 at 26).%*

For those reasons, Sales’s Brady claim involving Hatfield is both procedurally barred and

without merit.

28 Hatfield also testified that Sales “kidnapped” Kevin Howell and “had him tied up” after the murder because

Howell “kn[e]w they killed the security guard.” (Docket Entry No. 53-76 at 30-31). Sales also called Hatfield and
told him: “You gonna tell on me, this and that. I’'m gonna kill—I’m gonna kill you and your family.” (Docket Entry
No. 53-76 at 29). Hatfield testified that Sales began “staking out [Hatfield’s] mom[’s] house.” (Docket Entry No.
53-76 at 31). Sales’s kidnapping and threats after the murder prompted Hatfield to call the police and “t[ell] them
everything that [he] knew . ...” (Docket Entry No. 53-76 at 31). Sales’s post-crime kidnapping and threats prompted
Hatfield to call the police and tell them about the crime. (Docket Entry No. 53-76 at 31).
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VI.  Cumulative Error (Claim Seven)

Sales bases claim seven on the cumulative effect of his federal habeas claims. An
independent claim based on cumulative error may be viable only when: “(1) the individual errors
involved matters of constitutional dimension rather than mere violations of state law; (2) the errors
were not procedurally defaulted for habeas purposes; and (3) the errors ‘so infected the entire trial
that the resulting conviction violates due process.’”” Derden v. McNeel, 978 F.2d 1453, 1454 (5th
Cir. 1992) (quoting Cupp v. Naughten, 414 U.S. 141, 147 (1973)). But “[m]eritless claims or
claims that are not prejudicial cannot be cumulated, regardless of the total number raised.” Westley
v. Johnson, 83 F.3d 714, 726 (5th Cir. 1996); see also Mullen v. Blackburn, 808 F.2d 1143, 1147
(5th Cir. 1987) (“Twenty times zero equals zero.”). Sales has “presented nothing to cumulate.”
Yohey v. Collins, 985 F.2d 222, 229 (5th Cir. 1993). The court denies Sales’s cumulative-error
claim.

VII. New Evidence on Sentencing (Claims Ten and Eleven)

Sales bases claims ten and eleven on “new factual evidence” which, “if offered to a jury at
punishment,” allegedly would have resulted in different answers to the future-dangerousness and
mitigation special issues. (Docket Entry No. 44 at 219, 233). These claims are procedurally barred
and legally unsound. Sales defaulted these claims by raising them for the first time in his
successive state habeas application. Sales has not shown that he can overcome the resultant
procedural bar. Even if he could do so, Sales’s novel arguments lack merit. He cites no case law
allowing reappraisal of a jury’s verdict based on new evidence. See Johnson v. Lumpkin, 74 F.4th
334, 339 (5th Cir. 2023); Bible v. Stephens, 640 F. App’x 350, 355 (5th Cir. 2016). The court
cannot create new constitutional law on habeas review. See Teague, 489 U.S. at 310. The court

denies claims ten and eleven.
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VIII. Brady (Claim Twelve)

Sales’s twelfth claim argues that the State violated Brady v. Maryland, 373 U.S. 83 (1963),
not turning over evidence held by Tennessee prosecutors about an extraneous offense. (Docket
Entry No. 44 at 247). As previously discussed, a Brady violation has three parts: (1) the State
suppressed evidence; (2) which was favorable to the accused; and was (3) material. See Strickler,
527 U.S. at 281-82. Fifth Circuit case law also requires a petitioner to show that, with diligence,
he could not have discovered the evidence himself. See United States v. Walters, 351 F.3d 159,
169 (5th Cir. 2003).

Sales’s twelfth claim involves penalty-phase information about his various crimes and
unadjudicated offenses. The State particularly highlighted Sales’s role in the July 20, 1998, murder
of eighteen-year-old Frank Mayprey in Nashville, Tennessee.?’ Sales did not shoot Mayprey, but
the State argued that he played a major role in the crime. Sales alleges that the State suppressed
evidence that contradicted the testimony of a witness, Shantel Caruthers, about that crime.

The state habeas court denied this claim on the merits. Sales must show that its
adjudication was contrary to, or an unreasonable application of, federal law. See 28 U.S.C.
§ 2254(d)(1).

A. Background

The State presented information about the Mayprey murder primarily through Caruthers.*°

Caruthers testified that Mayprey was her boyfriend and that he “used to sell drugs. He was wild.

» The trial record spells his name “Mayprey.” The habeas record uses both “Mayprey” and “Maypray.” Sales

uses the spelling “Maypray.”

30 The State also presented evidence about the Mayprey murder through police officers. Officer William Cleek

of the Nashville Police Department homicide unit testified that Caruthers positively identified Sales from a photo array
the day after the murder. Officer Cleek secured a warrant for Sales’s arrest for criminal homicide and aggravated
kidnapping. Sales eventually turned himself in for the crime.
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He carried a gun . . . .” (Docket Entry No. 52-47 at 19). Caruthers met Sales, who she knew as
“Boo,” about a week before Mayprey was murdered during a failed transaction involving “some
money or some dope.” (Docket Entry No. 52-47 at 19).

Caruthers testified that “Boo” and another man had met Mayprey at an apartment building
driving a gold Impala vehicle. They drove Mayprey and Caruthers to a park. Sales got out of the
car holding a shotgun, pulled Caruthers out of the car, pushed her toward a wooded area, and
forced her to kneel. (Docket Entry No. 52-47 at 23). Still holding the shotgun, Sales promised
that he would not hurt Caruthers. (Docket Entry No. 52-47 at 23-24). After several minutes,
Caruthers heard gunshots. She saw Mayprey laying on the ground and heard the other man say,
“come on, Boo.” (D