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(
QUESTION PRESENTED

WHETHER A CERTIFICATE OF APPEALABILITY
WAS WRONGFULLY DENIED BY THE ELEVENTH
CIRCUIT AS TO THE ISSUE OF INEFFECTIVE
ASSISTANCE OF TRIAL COUNSEL FOR FAILING
TO MOVE TO STRIKE THE ENTIRE VENIRE
PANELFOR THE FOLLOWNG REASONS:

1) AFTERONEOFTHEJURORSMADE COMMENTS
THAT TAINTED THE ENTIRE PANEL, THEN
THREE UNIDENTIFIED JURORS VERBALLY
AGREED WITH THAT PANEL MEMBER ON THE
RECORD;

2) THERE WAS A HALLWAY INCIDENT
OVERHEARD BY SEVERAL INDIVIDUALS
INVOLVING EMPANELED JURORS MAKING
NEGATIVE COMMENTSABOUTTHE DEFENDANTS;
THE FAILURE OF THE TRIAL COURT TO HOLD A
PROPER REMMER HEARING CONCERNING THE
HALLWAY CONVERSATIONS;

3) TRIAL COUNSEL WAS INEFFECTIVE FOR
FAILINGTO INSISTONAFULLAND FAIRREMMER
HEARING AND FOR FAILING TOPRODUCE ALL
WITNESSES TO THE HALLWAY CONVERSATION
TO BE CONSIDERED BY THE TRIAL COURT AND
FOR FAILING TO MOVE TO STRIKE THE ENTIRE
VENIRE PANEL
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OPINIONS BELOW

The nonprecedential opinions set out in Appendix
33a — 43a were unpublished and were all unexplained.
Glee consistently raised the same issues he addressed in
federal court, with the result being an unreasoned and
unexplained dismissal. This occurred in the following
cases: Damontrio Glee v. State of Florida, 103 So. 3d
147 (2012) Per Curium Affirmed. No opinion. Appendix
43a. Damontrio Glee v. State of Florida, 334 So. 3d 607
(2022), Per Curiam. Affirmed. No opinion. Appendix 42a.
Damontrio Glee v. State of Florida , 2022 Fla. App. LEXIS
(3/14/2022) Rehearing denied. No opinion. Appendix 40a.
Damontrio Glee v. State of Florida, Unpublished. No
opinion. DCA Case No.: 1D21-0937, Lower Tribunal Case
No, 16-2005-CF-4840-A, 16-2005-CF-5567-B, 2005-CF-
5567, 2005-CF-4840, Mandate from First District Court
of Appeal in the State of Florida. Judgment entered
November 30, 2023. Appendix 38a. State of Florida v.
Damontrio Glee, Unpublished. Case No. 16-2005-CF-
4840, 16-2005-CF-BXXX, Order dismissing defendant’s
motions of the Fourth Judicial Circuit Court for Duval
County Florida. Appendix 33a. Judgment entered
February 27, 2023 Appendix 33a-35a.

The nonprecedential opinion in the district court was
the first written opinion in Glee’s litigation of these issues
post trial. See Damontrio Glee v. Secretary, Department
of Corrections, 2026 U.S. Dist. LEXIS 23788. Judgment
entered January 20, 2026. Appendix 3a, 18a-19a, 23a,
28a, 29a. Glee raised four issues: ineffective assistance of
counsel for failing to move to strike the entire jury venire;
that his trial counsel was ineffective for failing to move for
judgment of acquittal on the felony murder counts; trial
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counsel was ineffective for failing to impeach the State’s
witnesses; and finally, a claim of cumulative error as a
result of counsel’s individual or combined errors. Denied.
Where the relevant state court decision on the merits does
not provide any rationale for its decision, “the federal court
should ‘look through’ the unexplained decision to the last
related state-court decision that does provide a relevant
rationale” and “should then presume that the unexplained
decision adopted the same reasoning.” There was never
an explained state court decision, except in the trial
transecript when the judge ruled. At the post-conviction
level the submissions of Glee were simply denied. The
11t* Circuit concluded that the decision of the trial judge
and the state courts was not an unreasonable of federal
law. In the nonprecedential opinion in Damontrio Glee v.
Secretary, Department of Corrections, Glee v. Sec’y, Dep’t
of Corr., 2026 U.S. App. LEXIS 19556 (July 2, 2026), the
Eleventh Circuit denied Glee’s request for a certificate
of appealability, which was requested solely by filing a
notice of appeal. The motion was denied because “he has
failed to make a substantial showing of the denial of a
constitutional right.” Appendix 1a.

JURISDICTION

The United States Court of Appeals for the Eleventh
Circuit decided this case on January 20, 2026 and the
motion for a certificate of appealability was denied on
July 2, 2026.

The deadline to file any petition for a writ of certiorari
due on or after the date of this order (09/30/2026) was
extended by 30 days from the date the petition for writ of
certiorari was originally due, by this Honorable Court on
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September 22, 2026, setting a due date for this petition to
be filed no later than October 30, 2026.

This Court has jurisdiction pursuant to 28 U.S.C.
§1254(1).

CONSTITUTIONAL LAW AND STATUTORY
Sixth Amendment U.S. Constitution

In all eriminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall
have been committed, which district shall have been
previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with
the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance
of Counsel for his defence.

Fifth Amendment U.S. Constitution

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.
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STATEMENT OF THE CASE

On July 21, 2005, the state of Florida filed an indictment
in Duval County Circuit Court charging Damontrio Glee
with two counts of first-degree murder for the deadly
shooting of Larry Gibson and King W. Brookins, Jr., one
count of possession of a firearm by a convicted felon, and
one count of tampering with evidence based on events
that occurred in Duval County, Florida, on September 3,
2004. On March 18, 2008, the State filed a fourth amended
information in Duval County Circuit Court charging Glee,
among others, with one count of violation of racketeering
laws and one count of conspiracy to traffic cocaine based
on events that occurred in Duval County Florida between
September 3, 2004 and March 25, 2005. The charges in
the two cases were consolidated for trial. Glee was tried
with co-defendant Lavario Carnez Ray, with two separate
6-member juries deciding their individual cases at one
trial. The defendants agreed to this procedure in return
for the death penalty being removed from consideration.

After afive-day trial, on September 25, 2009, the jury
found Glee guilty as charged in both cases. On November
13, 2009, the trial court sentenced Glee to two terms of
life in prison on the first degree murder charges and a
concurrent term of five years in prison on the tampering
charge as well as to two terms of thirty years in prison
on the racketeering charge and the conspiracy charge to
run concurrent to each other but consecutive to the life
sentences. The same day the Court denied Glee’s motion
for a new trial.

Glee appealed his convictions and sentences. On
December 6, 2012, Florida’s First District Court of Appeal
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per curium affirmed the convictions without a written
opinion and issued a mandate on January 2, 2013.

On February 28, 2014, Glee filed a counseled motion
for post-conviction relief under Florida Rule of Criminal
Procedure 3.850, which the trial court summarily denied
on February 19, 2021. On January 20, 2022, the First DCA
per curiam affirmed the denial without a written opinion
and denied rehearing on March 14, 2022.

On March 1, 2022, Glee filed a second counseled Rule
3.850 motion based on newly discovered evidence, which
Glee voluntarily dismissed on February 27, 2023, and
the trial court dismissed the second Rule 3.850 motion
with prejudice. On March 3, 2023, Glee timely filed his 28
U.S.C. §2254 petition with the U.S. District Court for the
Middle District of Florida which was denied with a written
opinion on January 20, 2026. A notice of appeal was filed
with the United States Court of Appeals for the Eleventh
Circuit, which served as a request for a certificate of
appealability with no issues suggested to the Court for
review. On July 2, 2026, the Eleventh Circuit denied his
motion for a certificate of appealability. This petition for
writ of certiorari to secure a certificate of appealability
follows.

Glee has asserted a serious constitutional violation
which was not fully addressed by the Eleventh Circuit,
but which were briefed in the lower courts. In Glee’s case,
jury selection was reminiscent of the wild west, in that
jurors, during voir dire, spoke up without being called on
to express opinions, opining that anyone who intentionally
killed another person should receive the death penalty.
The identified panel member, Mr. Burns, expressed before
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the entire venire his dismay that the death penalty was not
in play in this case, followed by three unidentified jurors
who expressed on the record their agreement with his
statements. Trial Transeript p. 71-72 USDC Exhibit D-1
p. 201-202.-304 Those remarks were adverse to Glee, and
those three jurors were not identified on the trial record,
so it is unknown whether those panel members became
jurors in Glee’s case. Following jury selection, jurors from
both Glee’s panel and Ray’s panel were all in the hallway
outside the courtroom, mingling with friends, family and
Glee’s investigator, when a juror was overheard speaking
to other jurors on the panels saying, as paraphrased to the
trial judge, “Look at them. They dress like bums in the
street, and they dress them all up in nice suits knowing
they are guilty.” Reportedly one juror made this statement
to another juror and it is unknown how many other jurors
were within earshot. Mr. Fletcher’s (Glee’s attorney)
investigator heard the comment as did Mr. Ray’s family
members and others. Trial Tr. at 155-174, USDC Exhibit
D-1 page 285-304.

Most egregious, following the reporting of the
hallway conversations to the Court, the Court failed to
hold a proper Remmer hearing, calling only one witness
other than the offending juror, (defendant Ray’s father’s
girlfriend) and not calling Mr. Fletcher’s investigator
who presumably would be an unbiased witness, with no
objection from Glee’s counsel. The juror denied making
the remark. The juror was removed from the case and the
alternate took his place without objection, but there was
no inquiry into the recipient of the remark, who else was
in earshot and whether anyone on either jury overheard
this conversation.
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REASONS FOR GRANTING THE WRIT
Certificate of appealability requested:

WHETHER TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO MOVE TO
STRIKE THE ENTIRE VENIRE PANEL FOR
THE FOLLOWING REASONS:

1) AFTER ONE OF THE JURORS MADE
COMMENTS THAT TAINTED THE ENTIRE
PANEL, THEN THREE UNIDENTIFIED
JURORS VERBALLY AGREED WITH THAT
PANEL MEMBER ON THE RECORD;

2) THERE WAS A HALLWAY INCIDENT
OVERHEARD BY SEVERAL INDIVIDUALS
INVOLVING EMPANELED JURORS MAKING
NEGATIVE COMMENTS ABOUT THE
DEFENDANTS; THE FAILURE OF THE
TRIAL COURT TO HOLD A PROPER REMMER
HEARING CONCERNING THE HALLWAY
CONVERSATIONS;

3) TRIAL COUNSEL WAS INEFFECTIVE
FOR FAILING TO INSIST ON A FULL
AND FAIR REMMER HEARING AND FOR
FAILING TO PRODUCE ALL WITNESSES
TO THE HALLWAY CONVERSATION TO BE
CONSIDERED BY THE TRIAL COURT AND
FOR FAILING TO MOVE TO STRIKE THE
ENTIRE VENIRE PANEL
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4) WHETHER ADDITIONAL PREJUDICE
RESULTED WHEN COUNSEL’S CROSS
EXAMINATION OF TESTIFYING CRIMINALS
WAS INSUFFICIENT AND INEFFECTIVE,
FAILING TO POINT OUT MOTIVE TO LIE,
COMMON GOALS IN THE ORGANIZATION
TO WHICH THEY WERE NOT HELD
ACCOUNTABLE AND THE INCREDIBLE
DEALSTHEY NEGOTIATED TO INCRIMINATE
GLEE.

Ineffective assistance of counsel occurs when a
criminal defense lawyer’s performance falls below
professional standards and harms the defendant’s case,
violating the Sixth Amendment right to effective counsel.
To prove this constitutional violation, defendants must
show their lawyer’s performance was deficient and
that these errors prejudiced the outcome of their case.
The main legal standard for determining whether a
lawyer was ineffective comes from the 1984 Supreme
Court case Strickland v. Washington, 466 U.S. 668 (1984)
which established the Strickland test. Courts use this
two-part test to determine whether a defense lawyer’s
mistakes violated a criminal defendant’s right to effective
assistance of counsel. A successful TAC claim requires
the defendant to prove both deficient performance and
prejudice.

The trial court erred in not holding a full Remmer
hearing to examine each of the jurors and each individual
who witnessed the interaction and conversation. Due
process “entitles a defendant to a hearing in the trial court
to ascertain actual prejudice following an allegation of
extrinsic contacts with the jury.” Crowe v. Hall, 490 F.3d
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840, 847 (11th Cir. 2007) (citing Remmer v. United States,
347 U.S. 227,229,74 S. Ct. 450, 98 L. Ed. 654, 1954-1 C.B.
146 (1954)). A hearing was held but only the one juror
who made the comment (which he denied) was examined
and one witness, the girlfriend of Ray’s father testified,
when there was a private investigator who witnessed the
exchange, in addition to the juror at whom the remark
was directed, and other witnesses to the interaction who
were not called. Counsel for Glee made no objection to
this failure, nor did he take any steps to bring the entire
factual situation to the attention of the Court. The right
to a hearing and the failure to hold a full hearing violated
due process of law, the Fifth Amendment to the U.S.
Constitution, as well and the Sixth Amendment to the U.S.
Constitution, the right to an impartial jury.

The Sixth Amendment guarantees a criminal
defendant to a public trial by an impartial jury. U.S.
Const. amend. VI; see also Tanner v. United States,
438 U.S. 107, 126 (1987). “[A} defendant has a right to a
‘tribunal both impartial and mentally competent to afford
a hearing’.” (quoting Jordan v. Massachusetts, 225 U.S.
167, 176 (1912). But “due process does not require a new
trial every time a juror has been placed in a potentially
compromising situation,” Smath v. Phillips, 455 U.S. 209,
217 (1982); “[t]he Constitution guarantees a defendant a
fair trial, not a perfect one,” United States v. McHorse,
179 F. 3d 904 (10* Cir. 1999).

A district court must conduct a Remmer hearing
when there is evidence of outside influence. See United
States v. Watchmaker, 761 F.2d 1459 at 1465 (11* Cir.1985),
(“[T]he failure to hold a hearing constitutes an abuse
of discretion only where there is evidence that the jury
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was subjected to influence by outside sources.”)When
a pretrial hearing is called specifically to address jury
hallway conversations about defendants, it is a serious
legal procedure regarding potential juror misconduct
and the violation of a defendant’s constitutional right to a
fair and impartial jury. Because jurors and prospective
jurors are strictly ordered by judges not to discuss the
case, the defendant, or form opinions before evidence is
formally presented, a hallway conversation can completely
derail a trial.

If an attorney, court deputy, witness, or bystander
overhears a juror (or a prospective juror during voir
dire) discussing a defendant in the courthouse hallways,
they are required to report it to the judge immediately.
The judge will halt standard proceedings to conduct
an evidentiary hearing to investigate the incident. The
hearing must take place on the record, usually inside the
courtroom with the judge, prosecutors, defense counsel,
and the defendant present, but with the rest of the jury
panel excluded. The person who overheard the hallway
conversation is placed under oath to testify about exactly
what they heard, who was speaking, and how many
jurors were present. When the hearing failed to include
all witnesses to the exchange, especially the omission of
the juror(s) to whom the remarks were directed and the
private investigator, the Remmer hearing did not meet
the due process requirements to which Glee was entitled
and Glee was prejudiced as a result.

Voir Dire of the Involved Juror(s): The judge brought
in the accused juror individually to question them about
the conversation. The judge will investigate:
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*  What was explicitly said about the defendant.

*  Whether outside or “extraneous” prejudicial
information was introduced.

* Whether the juror has already formed
an opinion on the defendant’s guilt or
innocence, about which the Court did not
inquire.

Assessing Contagion: The judge must determine if
the conversation tainted other members of the jury pool.
The Court failed to inquire of other members of the venire
as to whether they overheard the hallway conversation.

Potential Rulings and Remedies

Depending on the severity of what was spoken in the
hallway, the judge has several remedies available to ensure
the integrity of the trial:

Remedy When It Is Used Impact on the Case
A single juror made
biased remarks or
broke the rules, but
Striking / did not infect the T.he j}lror was
Dismissing rest of the panel. dismissed and
We do not know if replaced with an
the Juror

anyone else on the
panel was infected
because they were
not asked.

alternate juror.
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The conversation

was not minor The judge should
e severely admonishes
non-prejudicial, or the Turv to
Curative ambiguous. In this diere 23; d anvthin
Instructions case the remark hear dg outsi dg the &
indicated that guilt courtroom. Not done
was determined by here '
the juror. ’
The entire current
The conversation g?;lrﬁliSSS};?Ign%ea
happ (?ned duri‘ng brand—nevx,f pool of
Striking the gﬁ?@'ﬁf I;Ifélon prospective jurors
Jury Pool should be brought

multiple prospective
jurors were exposed

in to start selection
over. Counsel for

to biased statements. Glee did not ask for

this.

No Consequences Here for the Juror in the Hallway
Other Than Being Taken off the Panel

Jurors who violate the court’s strict non-communication
orders by gossiping about defendants in public spaces
should face serious penalties. Hallway conversations
involving jurors typically surface under claims of juror
misconduct, premature deliberations, or improper third-
party contact. Courts assess these incidents through the
lens of the Sixth Amendment right to an impartial jury.
Because courthouse hallways are high-traffic, semi-public
zones shared by jurors, attorneys, family members,
and witnesses, they are frequent sites for accidental or
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inappropriate communication, which is what happened
here.

The Juror-to-Juror Hallway Conversation Smacked of
Premature Deliberations

Even though the jurors were strictly instructed not
to discuss the case until formal deliberations begin, they
seemingly did so as soon as they left the courtroom.
When jurors talk about a case in the hallway during a
recess, it triggers a claim of “premature deliberations”.
United States v. Resko 3 F. 3d 684, (3d Cir. 1993): While
not exclusively confined to a hallway, this landmark case
established the procedural framework for handling inter-
juror conversations during trial breaks. The Third Circuit
held that if a judge learns jurors are discussing the case
early (wWhether in the hall or the breakroom), the court
must actively investigate the nature of the discussions
to ensure no actual prejudice or pre-judgment occurred.

Juror-to-Third Party Hallway Conversations
(Extraneous Influence)

When a juror speaks to or overhears a witness,
spectator, or attorney in a courthouse hallway, courts
should apply a framework rooted in the Supreme Court
case Remmerv. United States, supra. Under this doctrine,
any unauthorized private communication contact with
a juror during a trial about the matter pending before
the jury is deemed presumptively prejudicial, requiring
a hearing. Thurman v. Johnson (E.D. Cal. 2:20-cv-
00079-DJC-EFB (HC)): In analyzing an incident where a
juror engaged in a courthouse hallway conversation, the
district court thoroughly vetted multiple jurors. When a
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juror admitted to a brief hallway chat, the judge directly
intervened to ask if the conversation involved “anything
that happened during the case” or just administrative
“scheduling”. The court forcefully admonished the juror:
“You're not to discuss the case in the hall in any way. And
now that you all are in deliberations, even discussions
about scheduling should occur in the jury deliberation
room.” In that case, because the core facts of the trial
were not exposed, impartiality was preserved.

The Prejudice Test: The court evaluates whether
the conversation introduced “extraneous prejudicial
information” or caused a juror to form a premature opinion
that shifts the burden of proof. If the conversation was
about a completely unrelated topic (e.g., the weather,
scheduling, or a passing joke), the court will issue a
curative instruction and allow the trial to proceed. This
was not done in Glee’s case.

GLEE WAS PREJUDICED BY COUNSEL’S FAILURE
TO INSIST ON A FAIR AND UNTAINTED VENIRE
BY COUNSEL’S FAILURE TO THOROUGHLY AND
EFFECTIVELY CROSS EXAMINE THE EQUALLY
CULPABLY WITNESSES WHO TESTIFIED
AGAINST HIM.

Trial counsel failed Glee in one additional area of his
representation, which exacerbated the fact that the jury
sitting to hear the case was biased against the defendants:
he failed to thoroughly cross examine the turncoat
witnesses, who were involved in the same crimes as Glee,
but who elected to testify in return for favorable treatment
by the state. Having a jury who was predisposed to bias
against Glee was then presented with damaging testimony
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which was, for the most part, unchallenged by trial
counsel, to Glee’s detriment.

Samuel Singleton: Trial TR. 515-551 USDC Docket
Entry 5, Exhibit B-12. While his testimony centered on
Mr. Ray, the co-defendant, Glee was also accused of this
kind of crime and when Ray’s counsel failed to adequately
cross Mr. Singleton about his deal, Mr. Glee’s lawyer asked
no questions at all.

Darius Cooper, Trial Tr. 551- 568, USDC Docket Entry
5, Exhibit 15, B-12. Implicated Mr. Glee and Mr. Ray and
Glee’s attorney did not cross him about any aspect of his
testimony or about his deal with the state. Counsel for
Ray did not question him about his deal, his truthfulness
or about his motives for turning state’s evidence.

Antonio Mann aka “T.0.”, Trial Tr. 700-741, USDC
Docket Entry 5, Exhibit B-13. Mann claims to have
witnessed the murder of Larry Gibson and “the other
dude”, King Brookins, by Glee. He claimed to have heard
shots from another room, saw both Mr. Glee and Mr. Ray
with guns. He testified that these unindicted, equally
culpable men, Drew and Keon, put Larry’s body in Drew’s
car and took off. Mann was involved in the drug operation
and he was involved in the disposal of the bodies. Yet on
cross Glee’s lawyer did not ask him about his involvement,
did not show that he was at the very least equally culpable
in the murders and the drug operation - and in fact may
have been lying about what happened to protect himself
- before asking him about his deal.

Kenton Lee, Trial Tr. 741-763, USDC Exhibit B-13. An
admitted gang member, drug dealer and twice convicted
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felon, he testified he was there when the two men, Gibson
and Brookins, were shot and killed. He claimed he was
forced to help remove the bodies from the house. He was
not charged with any crimes in this case. Lee was a fully
immersed participant in drug dealing and murder and
counsel for Glee only questioned him about being on the
run and not turning himself in until he saw his picture
on television.

Marcus Small aka “Sleet”. Trial Transeript 772-793,
USDC Exhibit B-13. He was also in the “trap” house when
the killings took place. He was a drug dealer who helped
Antonio Mann remove King Brookins’ body from the
house. Glee’s lawyer did not ask him about his deal, did
not ask him about any benefits he received from killing
the two men who brought cocaine into the trap house, did
not cross examine him about anything which would tend
to destroy his credibility when he knew there were guns
in the house, he was a party to the crime, he was there,
he helped remove the body and he was not charged.

David Thorbs, Trial Transcript 793-842, USDC
Docket Entry 5, Exhibit 16-17, B-13-B-14. He admitted to
being a member of the drug organization, testifying that
he and Bobby Jackson collected money and took it out to
Texas. Thorbs offered testimony as to the drug portion of
the offense and Glee’s lawyer caused the witness to repeat
a conversation “Tank”, Glee’s aka, had with another person
about the murders at the trap house. Thorbs admitted that
he was one of the upper-level participants in Operation
Picket Fence, yet Thorbs has no charges pending against
him. Thorbs has an unrelated separate case, where he
expects to receive a reduction in sentence for his testimony
against Glee. There was no known reason why counsel
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for Glee would introduce an incriminating conversation
against his client’s interests, when he could have easily
just shown that Thorbs was upper level in the organization
and that he faced no charges in return for his testimony
even though he was a full and participating member in the
organization, in addition to receiving a sentence reduction
on the unrelated case and no charges in the instant case.

Eric Ladson, Trial Transcript 842-, USDC Docket
Entry 5, Exhibit 17, B-14. Ladson was upper tier in the
organization on trial for Glee and Ray. Ladson was the
drug supplier of cocaine for the organization in 2004-2005.
He had his own trap house. He testified that he ran into
Glee after the murders happened. Glee’s lawyer elicited
testimony that Glee told Ladson that a “lick” (attempt to
rob Gibson and Brookins) went bad and he was upset with
Bledsoe (Andrew Stephens) and D-Baby. That Bledsoe
did not do his job trying to dump one of the bodies and
D-Baby did not do his job on the outside by getting rid
of the dude that was on the outside. At Glee’s counsel’s
urging, Ladson also testified that Glee brought over his
things from his trap house to Ladson’s trap house because
Glee didn’t have a trap house anymore after the murders.
The cross examination centered on Ladson being the bad
guy for allowing a cold-blooded murderer (Glee) to stay
at his trap house. Nothing about Ladson’s deal, nothing
about a motive to lie. None of the cross examination was
designed to impeach Ladson who was not charged in
Glee’s case, despite his high rank in the organization and
his two prior felony convictions. None of this was explored
on cross examination. Glee’s lawyer’s cross examination
of Ladson centered on what a terrible person Ladson was
for helping an even worse person - his own client - Glee!
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If a thorough investigation has been conducted,
counsel’s trial strategy is ‘““virtually unchallengeable.””
Ibid. (quoting Strickland, supra, 466 U.S. at 690-91, 104
S. Ct. at 2065-66, 80 L. Ed. 2d at 695). However, when
counsel has conducted a “less than complete investigation,”
and fails to present witnesses at trial who could have
presented exculpatory testimony, counsel’s claim—that
the failure to call such witnesses was the result of a
legitimate strategy decision—will be subjected to “closer
scrutiny.” Indeed, when counsel conducts an inadequate,
or no, investigation, counsel deprive[s] himself [or herself]
of a reasonable basis on which to later make informed
tactical defense decisions. There was no legitimate reason,
nor could it have been sound trial strategy, for counsel
for Glee to limit his cross examination as he did, failing
to ask obvious impeachment questions of devastating
adverse witnesses. It became clear on cross examination
that counsel for Glee had only a surface knowledge of the
testifying witnesses; he did not conduct a thorough and
sifting cross examination, exemplified to the point where
he elicited adverse information and made inflammatory
comparisons, demonizing his own client with his questions
of a prosecution witness. As a result, Glee was prejudiced
by counsel’s failures in protecting him from a biased
jury and by counsel’s failures in his treatment of adverse
witnesses.
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CONCLUSION

It is respectfully requested that a certificate of
appealability be granted as to the identified issue.

Respectfully submitted,

LINDA S. SHEFFIELD
Counsel of Record
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APPENDIX A — ORDER OF THE UNITED

STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCUIT, FILED JULY 2, 2026

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 26-10535
DAMONTRIO GLEE,
Petitioner-Appellant,
versus
SECRETARY, DEPARTMENT OF CORRECTIONS,
Respondent-Appellee.
Appeal from the United States District Court
for the Middle District of Florida
D.C. Docket No. 3:23-cv-00244-WWB-SJH

ORDER:

Damontrio Glee moves for a certificate of appealability

to appeal the denial of his 28 U.S.C. § 2254 petition, which

asserted four claims of ineffective assistance of trial

counsel.

His motion is DENIED because he has failed to make
a substantial showing of the denial of a constitutional
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right. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529
U.S. 473, 484 (2000).

s/
UNITED STATES CIRCUIT JUDGE
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APPENDIX B — ORDER OF THE UNITED
STATES DISTRICT COURT FOR THE MIDDLE
DISTRICT OF FLORIDA, JACKSONVILLE
DIVISION FILED JANUARY 20, 2026

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
Case No.: 3:23-¢v-244-WWB-SJH
DAMONTRIO GLEE,

Petitioner,
V.
SECRETARY, DEPARTMENT OF CORRECTIONS,
Respondent.
ORDER

THIS CAUSE is before the Court on Petitioner’s
counseled Petition Under 28 U.S.C. § 2254 by a Person
in State Custody Pursuant to a State Court Judgment
(“Petition,” Doc. 1), Respondent’s Answer (Doc. 5) thereto,
and Petitioner’s Reply (Doc. 13).! Petitioner alleges four
grounds for relief. Upon review, an evidentiary hearing

1. For purposes of reference to pleadings and exhibits, the
Court will cite the document numbers and page numbers assigned
by the Court’s electronic docketing system.



4a

Appendix B

is not warranted, because the Court can resolve the
entire Petition on the basis of the record. See Schriro v.
Landrigan, 550 U.S. 465, 474 (2007). For the reasons set
forth below, the Petition will be denied.

I. PROCEDURAL HISTORY

On July 21, 2005, the State of Florida filed an
indictment in Duval County Circuit Court case number
2005-CF-5567, charging Damontrio Glee (“Glee”) with
two counts of first-degree murder for the deadly shooting
of Larry Gibson and King W. Brookins, Jr., one count of
possession of a firearm by a convicted felon, and one count
of tampering with evidence based on events that occurred
in Duval County, Florida, on September 3, 2004.2 (Doc.
5-4 at 97-99). On March 18, 2008, the State filed a fourth
amended information in Duval County Circuit Court case
number 2005-CF-4840, charging Glee, among others, with
one count of violation of racketeering laws and one count
of conspiracy to traffic in cocaine based on events that
occurred in Duval County, Florida, between September
3, 2004, and March 25, 2005. (Doc. 5-9 at 209-215). The
charges in the two cases were consolidated for trial.? (See
id. at 186-187).

2. The indictment also charged Lavario Ray with the same
offenses. (See Doc. 5-4 at 97-99).

3. After the trial, the State filed a nolle prosequi as to the
charge of possession of a firearm by a convicted felon. (Doe. 5-9
at 186-187; Doc. 5-12 at 43-44).
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After afive-day trial, on September 25, 2009, the jury
found Glee guilty as charged in both cases. (Doc. 5-11 at
52-60; Doc. 5-19 at 17-19; see also Doc. Nos. 5-13, 5-14,
5-15, 5-16, 5-17, 5-18). On November 13, 2009, the trial
court sentenced Glee to two terms of life in prison on the
first-degree murder charges and a concurrent term of five
years in prison on the tampering charge; as well as to two
terms of thirty years in prison on the racketeering charge
and the conspiracy charge, to run concurrent to each other
but consecutive to the life sentences. (Doec. 5-11 at 61-71,
83-100; Doc. 5-12 at 43). The same day, the trial court
denied Glee’s motion for a new trial. (Doc. 5-11 at 74-76).

Glee appealed his convictions and sentences. (See id.
at 126-128, 149, 154; Doc. Nos. 5-20, 5-21, 5-22, 5-25, 5-26,
5-27, 5-28, 5-29, 5-30). On December 6, 2012, Florida’s
First District Court of Appeal (“First DCA”) per curiam
affirmed the convictions without a written opinion, see
Glee v. State, 103 So. 3d 147 (table) (Fla. 1st DCA 2012),
and issued the mandate on January 2, 2013. (Doc. Nos.
5-23, 5-24).

On February 28, 2014, Glee filed a counseled motion
for postconviction relief under Florida Rule of Criminal
Procedure 3.850, which the trial court summarily denied
on February 19, 2021. (Doc. 5-31 at 8-20, 104-116). On
January 20, 2022, the First DCA per curiam affirmed
the denial without a written opinion in Glee v. State, 334
So. 3d 607 (table) (F'la. 1st DCA 2022), denied rehearing
on March 14, 2022, and issued the mandate on March 31,
2022. (Doc. Nos. 5-35, 5-37, 5-38).
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On March 1, 2022, Glee filed a second counseled Rule
3.850 motion based on newly discovered evidence. (Doc.
5-39). Based on Glee’s notice of voluntary dismissal, on
February 27, 2023, the trial court dismissed the second
Rule 3.850 motion with prejudice. (Doc. 5-40; Doc. 5-41
at 2-3). On March 3, 2023, Glee timely filed his counseled
Petition in this Court. (Doc. 1).

II. LEGAL STANDARD
A. The Antiterrorism Effective Death Penalty Act

Pursuant to the Antiterrorism Effective Death Penalty
Act (“AEDPA”), a federal court may not grant federal
habeas relief with respect to a claim adjudicated on the
merits in state court unless the adjudication of the claim:

(1) resulted in a decision that was contrary
to, or involved an unreasonable application of,
clearly established Federal law, as determined
by the Supreme Court of the United States; or

(2) resulted in a decision that was based on
an unreasonable determination of the facts
in light of the evidence presented in the State
court proceeding.

28 U.S.C. § 2254(d). The phrase “clearly established
Federal law” encompasses only the holdings of the United
States Supreme Court “as of the time of the relevant
state-court decision.” Williams v. Taylor, 529 U.S. 362,
412 (2000).
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“[Slection 2254(d)(1) provides two separate bases
for reviewing state court decisions; the ‘contrary to’ and
‘unreasonable application’ clauses articulate independent
considerations a federal court must consider.” Maharaj
v. Sec’y for Dep’t of Corrs., 432 F.3d 1292, 1308 (11th Cir.
2005). The meaning of the clauses was discussed by the
Eleventh Circuit Court of Appeals in Parker v. Head:

Under the “contrary to” clause, a federal court
may grant the writ if the state court arrives at
a conclusion opposite to that reached by [the
United States Supreme Court] on a question of
law or if the state court decides a case differently
than [the United States Supreme Court] has
on a set of materially indistinguishable facts.
Under the “unreasonable application” clause,
a federal habeas court may grant the writ if
the state court identifies the correct governing
legal principle from [the United States Supreme
Court’s] decisions but unreasonably applies that
principle to the facts of the prisoner’s case.

244 F.3d 831, 835 (11th Cir. 2001) (quoting Williams, 529
U.S. at 412-13). Even if the federal court concludes that the
state court applied federal law incorrectly, habeas relief
is appropriate only if that application was “objectively
unreasonable.™ Id. (quotation omitted).

4. In considering the “unreasonable application inquiry,”
the Court must determine “whether the state court’s application
of clearly established federal law was ohjectively unreasonable.”
Williams, 529 U.S. at 409. Whether a state court’s decision was
an unreasonable application of law must be assessed in light of the



8a

Appendix B

Finally, under § 2254(d)(2), a federal court may grant
a writ of habeas corpus if the state court’s decision “was
based on an unreasonable determination of the facts
in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(2). However, the state
court’s “determination of a factual issue . . . shall be
presumed correct,” and the habeas petitioner “shall have
the burden of rebutting the presumption of correctness
by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1);
see also Parker, 244 F.3d at 835-36.

B. Ineffective Assistance of Counsel

In Strickland v. Washington, 466 U.S. 668 (1984), the
Supreme Court of the United States established a two-part
test for determining whether a convicted person is entitled
torelief on the ground that his counsel rendered ineffective
assistance: (1) whether counsel’s performance was deficient
and “fell below an objective standard of reasonableness”;
and (2) whether the deficient performance prejudiced the
defense. Id. at 687-88. A court must adhere to a strong
presumption that counsel’s conduct falls within the wide
range of reasonable professional assistance. /d. at 689-90.
“Thus, a court deciding an actual ineffectiveness claim
must judge the reasonableness of counsel’s challenged
conduct on the facts of the particular case, viewed as of
the time of counsel’s conduct.” Id. at 690; Gates v. Zant,
863 F.2d 1492, 1497 (11th Cir. 1989).

record before the state court. Holland v. Jackson, 542 U.S. 649, 652
(2004); see also Bell v. Cone, 535 U.S. 685, 697 n.4 (2002) (declining
to consider evidence not presented to state court in determining
whether the state court’s decision was contrary to federal law).
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As observed by the Eleventh Circuit Court of Appeals:

[The test for ineffective assistance of counsel]
has nothing to do with what the best lawyers
would have done. Nor is the test even what
most good lawyers would have done. We ask
only whether some reasonable lawyer at the
trial could have acted, in the circumstances,
as defense counsel acted at trial. Courts also
should at the start presume effectiveness and
should always avoid second guessing with the
benefit of hindsight. Strickland encourages
reviewing courts to allow lawyers broad
discretion to represent their clients by pursuing
their own strategy. We are not interested
in grading lawyers’ performances; we are
interested in whether the adversarial process
at trial, in fact, worked adequately.

Whate v. Singletary, 972 F.2d 1218, 1220-21 (11th Cir. 1992)
(citation omitted). Under those rules and presumptions,
“the cases in which habeas petitioners can properly prevail
on the ground of ineffective assistance of counsel are few
and far between.” Rogers v. Zant, 13 F.3d 384, 386 (11th
Cir. 1994).

III. ANALYSIS
A. Ground One

In Ground One, Glee alleges his trial counsel was
ineffective for failing to move to strike the entire venire
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panel after one of the jurors made comments that tainted
the entire panel. (Doc. 1 at 5-12; see also Doc. 13 at 1-2).

Glee raised this claim in ground one of his Rule 3.850
motion. (Doc. 5-31 at 12-13; see also Doc. 5-32 at 11-15).
The trial court summarily denied the claim as follows:

“In order for the statement of one venire
member to taint the panel, the venire member
must mention facts that would not otherwise be
presented to the jury.” Johnson v. State, 903 So.
2d 888, 897 (Fla. 2005). The Second DCA has
summarized the applicable law:

The decision whether to dismiss
any or all jurors lies in the sound
discretion of the trial judge. It is
within the discretion of the trial court
to determine whether remarks made
by veniremen during the examination
of the panel are prejudicial; and the
trial court’s decision not to quash the
panel will not be disturbed absent an
abuse of that discretion.

When a prospective juror comments
on a defendant’s eriminal history and
expresses some knowledge of the
defendant himself, it is an abuse of
discretion not to strike the venire.
However, when a prospective juror
simply expresses a personal opinion
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of the criminal justice system, that
opinion, without more, is usually
insufficient to taint the remainder
of the venire. The presumption
that the venire members can abide
by their oath does not disappear
simply because one prospective juror
expresses a provocative opinion for an
ulterior purpose.

Reppert v. State, 86 So. 3d 525, 526 (Fla. 2d
DCA 2012) (internal quotations and citations
omitted).

Here, the portion of jury selection that [Glee]
takes issue with involves a prospective juror’s
comment about the role of proportionality
in sentencing. The relevant portion of the
transcript reads:

MR. BURNS [Prospective
Juror]: The only issue I have is
if there is no death penalty for an
unquestionable murder.

MR. MANTEI [For the State]: You
want to know why that is?

Mr. BURNS: Yes.
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MR. MANTEI: Okay. Mr. Burns,
all T can tell you -- I mean, are you
familiar with that not all murders get
the death penalty?

MR. BURNS: Yes.

MR. MANTEI: Those that are
unquestionably actual murders?

MR. BURNS: Yes.

MR. MANTEIL: That’s going to be
kind of going through your head here?

MR. BURNS: Yes. I don’t know
anything about any of these cases,
but I'm a strong believer that the
punishment should fit the crime. And
I think that’s why we have such a
large amount of crimes in our society
now . . . because there’s no fear of the
punishment.

MR. MANTEI: Okay.
PROSPECTIVE JUROR: I agree.

PROSPECTIVE JUROR: 1 agree
with him.

PROSPECTIVE JUROR: I agree.
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THE COURT: Ladies and
gentlemen, it’s going to get out of
hand now. We're kind of addressing
the wrong issues. I appreciate what
everyone’s saying. But when you're
asked to serve as a juror, your oath is
going to be to follow the law and the
evidence and to apply the law to the
evidence.

Even if this were a capital case, you
would be told that sentencing is no
responsibility of the jury; it’s the
responsibility of the Court. And in
this instance, for different reasons,
the death penalty isn’t applicable.

To be honest with you, I don’t know
the facts of this case. I haven’t heard
the evidence. So -- but the decision has
been made. And so even though you
may feel, look, everybody charged --
or everybody convicted of first-degree
murder absolutely deserves the death
penalty, you can have that feeling and
still serve as a juror on this case. Your
oath is: I’ll follow the evidence and the
law and render a verdict according to
the evidence and the law. And that’s
the total extent of your responsibility.
The responsibility for sentencing is
entirely up to the Court.
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And they’re -- if people are convicted,
they’re entitled to a sentencing
hearing where they can bring in their
kindergarten teacher or whatever.
There’s a sentencing hearing. There’s
a process. The State can present
things in aggravation. There’s a lot of
things going on.

But just to sayl[,] I believe everyone
ought to get the death penalty if
they’re convicted of first-degree
murder[,] really isn’t an issue. And I
appreciate your [sic] saying that and
it’s of interest. And there’s nothing
wrong with them asking it, but it
doesn’t mean you can’t serve as a
juror. Sol,] please keep that in mind.

And the same thing is true, people
come in and say -- for instance,
gun offenses, a lot of people think
everyone ought to be able to carry a
gun. Nothing wrong with that. You're
welcome to say that. But your oath is,
well, if you prove that someone was
inappropriately carrying a concealed
gun and didn’t have a permit and if you
prove that, even though I think they
ought to be able to do it, I'm willing
to follow the law and the evidence,
and I will eonvict them if you prove
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[it]. Then you can still serve as a juror
even though you think everyone ought
to be able to carry guns.

Same thing with drugs. I mean, a lot
of people think marijuana ought to be
legalized. You're welcome to say that.
That doesn’t exclude you from serving
on a case where someone is charged
with possession of marijuana. You say,
look, I don’t approve of it, but if you
prove it beyond a reasonable doubt, I
will render a true verdict according to
the evidence and the law. Even though
I don’t agree with the evidence or I
don’t agree with the law, I will render
a true verdict. That’s all you're being
asked to do here.

And so in a lot of instances -- I think
as I pointed out, we all come in with
biases[,] prejudices[,] and sympathies.
That’s perfectly normal. But your
oath is: T'll set aside my biases, my
prejudices, [and] my sympathies],]
and render a verdict according to the
evidence and the law even though I
don’t like it. That’s what you're being
asked to do.

And sol,] as I said in the beginning,
there may be things that are so
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momentous in our life, for instance,
maybe murder -- maybe a relative was
murdered, and for whatever reason
hearing the evidence here, that would
become overwhelming to you, then you
couldn’t serve as a juror. You'd have
to say, you know, I just couldn’t pay
attention. I'd be thinking of something
else. I'd be worried about this[,] or my
cousin[,] or whatever it was. Then you
can’t serve.

And that’s all both the State and the
defense are going to be asking you,
not to favor one side, [and] not to favor
the other. The State doesn’t want
everyone coming in here saying, yeah,
I favor the State. They don’t want that.
They want someone who will listen to
the evidence and render a true verdict
according to the evidence and the law,
whatever it may be, guilty, not guilty,
[or] lesser offenses. And the defense
is asking the same thing, just render
a true verdict. If you can do that, then
you can serve as a juror.

But respectfully, I don’t want to get
into what the penalties ought to be
for crimes or, you know, third-degree
felonies, the maximum five years, it
ought to be 15 years. Well, you know,
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that’s not what we’re here to debate
today.

(Ex. C at 71-769).

Thus, the comment at issue did not pertain to
[Glee’s] criminal history or otherwise express
an opinion about [Glee’s] case. Instead, one
prospective juror simply expressed a personal
opinion about the criminal justice system
generally. See Reppert, 86 So. 3d at 526. The
juror’s generalized opinion about proportionality
in sentencing did not prejudice [Glee] and thus
did not taint the jury pool. See Hayes v. State,
954 So. 2d 1265, 1266 (Fla. 5th DCA 2007) (“A
venire member’s expression of an opinion stated
during a voir dire examination, without more, is
ordinarily not considered sufficient to taint the
remainder of the panel.”); Morris v. State, 219
So. 3d 33, 41 (F'la. 2017) (finding the trial court
did not err in denying the defendant’s motion to
strike the jury panel after a prospective juror
opined that holding a separate penalty phase in
a capital case was a waste of taxpayer money).

Moreover, the trial court provided a detailed
explanation of the law and the function of a jury
immediately following the comment at issue. The
trial court’s instruction further eliminates any
concern that the prospective juror’s generalized

5. (See Doc. 5-13 at 73-78).
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comment about sentencing proportionality
somehow tainted the jury panel. See Reppert,
86 So. 3d at 527 (“Moreover, any possible taint
that might have arisen was dissipated by the
trial court’s detailed explanation of the law
following the prospective juror’s comment.”).

As such, defense counsel did not have a good
faith legal basis to file a motion to strike the
jury panel and it is clear the trial court would
have denied such a motion if counsel had filed
it. A lawyer is not ineffective when he or she
fails to present a meritless motion. Whitted v.
State, 992 So. 2d 352, 353 (Fla. 4th DCA 2008)
(“Counsel was not ineffective for failing to file a
motion sure to be denied.”). Thus, in the absence
of showing there was a reasonable probability
the trial court would have granted defense
counsel’s hypothetical motion to strike the jury
panel, Ground One of [Glee’s] motion fails.

(Doc. 5-31 at 104-109). The First DCA per curiam
affirmed the trial court’s denial without a written opinion.
(Doc. 5-35).

Because the First DCA affirmed without a written
opinion, the Court presumes the affirmance was based on
the trial court’s findings. See Wilson v. Sellers, 584 U.S.
122, 125-26 (2018) (holding that where the relevant state
court decision on the merits does not provide any rationale
for its decision, “the federal court should ‘look through’
the unexplained decision to the last related state-court
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decision that does provide a relevant rationale” and “should
then presume that the unexplained decision adopted the
same reasoning”). As the trial court decided the claim on
the merits, the Court addresses it in accordance with the
deferential standard for federal court review of state court
adjudications. Upon thorough review of the record and the
applicable law, the Court concludes that the state court’s
decision to deny Glee’s claim was neither contrary to nor
an unreasonable application of federal law, and it was not
based on an unreasonable determination of the facts given
the evidence presented to the state court. See 28 U.S.C.
§ 2254(d); see also United States v. Tegzes, 715 F.2d 505,
507 (11th Cir. 1983) (stating that “jurors need not be totally
ignorant of the consequences of crime, nor free or opinion
towards crime”); cf. Ward v. United States, 694 F.2d 654,
665 (11th Cir. 1983) (stating that a party challenging a
trial court’s refusal to strike a prospective juror for cause
must demonstrate that the juror “exhibited actual bias,”
meaning “either an express admission of bias, or proof
of specific facts showing such a close connection to the
circumstances of the case that bias must be presumed,”
and concluding the defendant failed to demonstrate such
bias where “the prospective juror was the wife of an
FBI agent who had participated in a fruitless search of
[defendant’s] property”). Therefore, Ground One is denied.

B. Ground Two

In Ground Two, Glee alleges his trial counsel was
ineffective for failing to move for judgment of acquittal
on the felony murder counts, because the State’s evidence
failed to demonstrate an essential element of one of the
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underlying felonies (robbery). (Doec. 1 at 12-16; see also
Doc. 13 at 2-3).

Glee raised this claim in ground three of his Rule 3.850
motion. (Doc. 5-31 at 14-15; see also Doc. 5-32 at 15-19).
The trial court summarily denied the claim as follows:

In Ground Three, [Glee] argues defense
counsel was ineffective for not making a
certain argument in support of his motion for a
judgment of acquittal. Specifically, [Glee] claims
the State failed to establish that he stole any
property. As such, [Glee] believes the evidence
was legally insufficient to support a robbery
conviction, which in turn undermines the State’s
alleged felony murder theory. [Glee’s] claim fails
for multiple reasons.

First, the record indicates the jury found [Glee]
guilty of premediated [sic] murder rather than
felony murder. The jury found [Glee] guilty
of two counts of first-degree murder: one in
which the victim was King Brookins and one in
which the victim was Larry Gibson. Each jury
form specifically states the jury found [Glee]
guilty of first-degree murder “as charged in
the indictment.” In pertinent part, both first-
degree murder charges in the grand jury’s
indictment alleged that [Glee] killed his victims
“unlawfully and from a premeditated design.”
Neither first-degree murder count in the
indictment made any reference to underlying
felonies. Because the jury found [Glee] guilty
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“as charged in the indictment,” and because
the indictment unambiguously charged [Glee]
with premediated [sic] first-degree murder, the
record does not suggest the jury found [Glee]
guilty under a felony-murder theory.

Alternatively, even in a scenario in which
the jury found [Glee] guilty of first-degree
felony murder, there is no reason to believe
the trial court would have granted a motion
for a judgment of acquittal if only counsel had
made the argument [Glee] outlines in Ground
Three. “The purpose of a motion for judgment
of acquittal is to challenge the legal sufficiency
of the evidence. . ..” Cunningham v. State, 385
So. 2d 721, 722 (Fla. 3d DCA 1980). “In moving
for a judgment of acquittal, a defendant admits
not only the facts stated in the evidence, but
also every reasonable conclusion favorable to
the State that the fact-finder might fairly infer
from the evidence.” State v. Odom, 56 So. 3d 46,
49 (Fla. 5th DCA 2011). “The trial court should
not grant a motion for judgment of acquittal
unless there is no view of the evidence which
the jury might take favorable to the opposite
party that can be sustained under the law.”
McBride v. State, 7 So. 3d 1146, 1148 (Fla.
2d DCA 2009) (emphasis added and internal
quotations omitted).

Here, the State presented evidence of robbery
that was sufficient to overcome the specific
motion [Glee] describes in Ground Three. Eric
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Ladson testified that [Glee] and Lavario Ray
were members of a cocaine distribution ring
in Jacksonville. Mr. Ladson testified that he
met with [Glee] shortly after the murders in
this case. Mr. Ladson observed that [Glee] was
“agitated.” Mr. Ladson asked [Glee] what was
troubling him. [Glee] revealed that he had been
a part of a robbery that culminated in murder.
The primary object of the robbery was a kilo of
cocaine. At the close of the State’s case, defense
counsel moved for a judgment of acquittal as to
each count against [Glee]. The trial court denied
defense counsel’s motion.

Especially when viewed in a light most
favorable to the State, the testimony would have
warranted the denial of a motion for judgment
of acquittal. And in the absence of being able
to show that the trial court would have granted
[Glee’s] hypothetical motion, [Glee’s] claim fails
on the merits. See Whitted, 992 So. 2d at 353
(“Counsel was not ineffective for failing to file a
motion sure to be denied.”). For these reasons,
the Court denies Ground Three of [Glee’s]
motion.

(Doc. 5-31 at 110-112 (record citations omitted)). The First
DCA per curiam affirmed the trial court’s denial without
a written opinion. (Doc. 5-35).

Because the First DCA affirmed without a written
opinion, the Court presumes the affirmance was based
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on the trial court’s findings. See Wilson, 584 U.S. at
125-26. As the trial court decided the claim on the
merits, the Court addresses it in accordance with the
deferential standard for federal court review of state
court adjudications. Upon thorough review of the record
and the applicable law, the Court concludes that the state
court’s decision to deny Glee’s claim was neither contrary
to nor an unreasonable application of federal law, and it
was not based on an unreasonable determination of the
facts given the evidence presented to the state court. See
28 U.S.C. § 2254(d); see also Fla. Stat. § 782.04 (providing,
in relevant part, that felony murder is “committed by a
person engaged in the perpetration of, or in the attempt
to perpetrate” robbery); (Doc. 5-4 at 98; Doc. 5-11 at 18,
20, 52, 54; Doc. 5-17 at 26-28, 50-54). Therefore, Ground
Two is denied.

C. Ground Three

In Ground Three, Glee alleges his trial counsel was
ineffective for failing to effectively impeach the State’s
witnesses. (Doc. 1 at 16—17; see also Doc. 13 at 4).

Glee raised this claim in ground four of his Rule 3.850
motion. (Doc. 5-31 at 16-17; see also Doc. 5-32 at 19-20).
The trial court summarily denied the claim as follows:

In Ground Four, [Glee] argues his lawyer should
have used the details of his co-defendants’ plea
agreements to impeach the co-defendants’ trial
testimony. Several co-defendants, who were
members of [Glee’s] narcotics organization,
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testified against [Glee]. First, Antonio Mann
testified that he was present for Larry[]
Gibson’s death. Mr. Mann knew that [Glee]
was a leader in an organization that acquired
and distributed narcotics. Mr. Mann was a
member of the organization and he knew the
organization bought and sold cocaine. Officers
arrested Mr. Mann in the spring of 2005. On
cross-examination, Mr. Mann conceded that
the version of events he shared at trial differed
from the one he first told [the] police. He further
conceded that testifying against [Glee] was part
of his arrangement with the State. Mr. Mann
agreed that his deal with the State allowed
him to reduce his maximum prison exposure
from thirty years to six years. Mr. Mann said
he was hoping to receive a time-served or
probation-only sentence. He was also hoping for
a favorable sentencing recommendation from
the State. Defense Counsel asked Mr. Mann
whether he was cutting a deal to “save [his]
skin.” Mr. Mann answered affirmatively.

Next, [Kenyon Lee] testified that he knew
[Glee] from school and from the neighborhood.
[Mr. Lee] knew that [Glee] was a drug dealer.
[Mr. Lee] was a part of [Glee’s] drug-dealing
organization. He sold marijuana. He was at
the drug house where the murders in this case
occurred. He witnessed [Glee] shoot one of the
victims. He later assisted with the removal of
the victims’ bodies. [Mr. Lee] conceded that
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he was a two-time convicted felon. On cross-
examination, he also conceded he had been a
person of interest in this case. He acknowledged
that although he sold marijuana and helped
dispose of the victims’ bodies, the State did not
charge him with any crimes.

[Marcus Small] testified that he knew [Glee]
from his neighborhood in Jacksonville. He
knew [Glee] was a leader in a drug-dealing
organization. [Mr. Small] was present when the
murders in this case took place. He assisted
with the disposal of the victims’ bodies. [Mr.
Small] agreed that he is a convicted felon. He
also conceded that he did not voluntarily report
the events in this case to [the] police. He further
admitted that he consumed multiple alcoholic
beverages prior to witnessing the events at the
crime scene.

Additionally, [David Thorbs] testified that he
was a member of [Glee’s] narcotics organization.
The organization trafficked in cocaine. [Mr.
Thorbs] was a money collector and transporter
for the organization. He described how [Glee]
and [Glee’s] associates would manufacture
and distribute drugs in Jacksonville. [Mr.
Thorbs] made multiple trips to Texas on the
organization’s behalf to pick up eight to fifteen
kilos of cocaine at a time. [Mr. Thorbs] reported
that he was a federal inmate at Coleman
Penitentiary in Coleman, Florida. He was
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serving a twenty-year federal sentence for nine
drug-related offenses. On cross-examination,
[Mr. Thorbs] acknowledged that he also had
two prior felony convictions. He agreed that
under Rule 35(b) of the Federal Rules of
Criminal Procedure, he could possibly receive
a sentencing reduction by testifying against
[Glee].

Eric Ladson testified that [Glee] was a member
of a cocaine distribution ring in Jacksonville.
He provided testimony about inculpatory
admissions made by [Glee]. Mr. Ladson
reported that he was currently incarcerated
in a State prison because of his involvement in
this case. [He] was serving a six-year prison
sentence.

Lastly, Samuel Singleton also testified against
[Glee]. Officers arrested Mr. Singleton in 2005
on drug charges stemming from his wiretapped
phone conversation with Mr. Ray. He accepted
a plea deal from the State. Mr. Singleton’s
negotiated sentencing range was from zero to
five years in prison. Prior to his negotiated deal
with the State, Mr. Singleton’s prison exposure
was thirty years. One condition of his plea deal
with the State was that he would testify against
[Glee]. Mr. Singleton also agreed that he had a
prior felony conviction.
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The record shows that, with the exception of
[Mr. Small,] the jury was aware of the benefits
the witnesses received and/or hoped to receive
in exchange for their testimony against [Glee].
Thus, the jury was able to take those benefits
into account when evaluating the credibility
and probative value of the witnesses’ testimony.
As for [Mr. Small,] the jury was aware of
other potential issues with his credibility,
including that he was a member of a drug-
dealing organization, was a convicted felon,
and was under the influence of alcohol at the
time he observed some of the events at issue.
In light of the overwhelming evidence of [Glee’s]
guilt — including the testimony of several
eyewitnesses — [Glee] cannot demonstrate there
is a reasonable probability the outcome of his
trial would have changed if only defense counsel
had questioned Mr. Small about whether he
had a plea arrangement with the State. See
Strickland, 466 U.S. at 688. Likewise, because
the jury was aware of the benefits that other
members of [Glee’s] drug-dealing organization
received or hoped to receive in exchange
for their testimony, there is no reasonable
probability the outcome of [Glee’s] trial would
have changed if only Defense Counsel had asked
additional questions about those plea deals. For
these reasons, the Court denies Ground Four
of [Glee’s] motion.
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(Doc. 5-31 at 112-115 (record citations omitted¢)). The
First DCA per curiam affirmed the trial court’s denial
without a written opinion. (Doc. 5-35).

Because the First DCA affirmed without a written
opinion, the Court presumes the affirmance was based
on the trial court’s findings. See Wilson, 584 U.S. at
125-26. As the trial court decided this claim on the
merits, the Court addresses it in accordance with the
deferential standard for federal court review of state court
adjudications. Upon thorough review of the record and
the applicable law, the Court finds that the state court’s
decision to deny Petitioner’s claim was neither contrary
to nor an unreasonable application of Strickland, and it
was not based on an unreasonable determination of the
facts given the evidence presented to the state court. See
28 U.S.C. § 2254(d). Therefore, Ground Three is denied.

D. Ground Four
In Ground Four, Glee alleges a claim of cumulative

error as a result of trial counsel’s individual or combined
errors. (Doc. 1 at 18; see also Doc. 13 at 4).

6. The relevant portions of the witnesses’ testimonies can be
found as follows: Mr. Mann’s in Doc. 5-16 at 104-129; Mr. Lee’s
in Doc. 5-16 at 144-161; Mr. Small’s in Doc. 5-16 at 174-188; Mr.
Thorbs’s in Doc. 5-16 at 198—-202 and Doc. 5-17 at 7-20, 26—-35; Mr.
Ladson’s in Doc. 5-17 at 45-54, 56, 62; and Mr. Singleton’s in Doc.
5-15 at 117-119, 146-150.
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Glee raised this claim in ground five of his Rule 3.850
motion. (Doc. 5-31 at 17; see also Doc. 5-32 at 20-21). The
trial court summarily denied the claim as follows:

In Ground Five, [Glee] makes a claim of
cumulative error. “Claims of cumulative error
do not warrant relief where each individual
claim of error is either ‘meritless, procedurally
barred, or [does] not meet the Strickland
standard for ineffective assistance of counsel.”
Schoenwetter v. State, 46 So. 3d 535, 562 (Fla.
2010) (quoting Israel v. State, 985 So. 2d 510, 520
(Fla. 2008)). Here, because all of [Glee’s] claims
are meritless and do not meet the Strickland
standard for ineffective assistance of counsel,
[Glee’s] claim of cumulative error does not
warrant relief. Accordingly, the Court denies
Ground Five of [Glee’s] motion.

(Doe. 5-31 at 115). The First DCA per curiam affirmed the
trial court’s denial without a written opinion. (Doc. 5-35).

Because the First DCA affirmed without a written
opinion, the Court presumes the affirmance was based
on the trial court’s findings. See Wilson, 584 U.S. at
125-26. As the trial court decided this claim on the
merits, the Court addresses it in accordance with the
deferential standard for federal court review of state court
adjudications. Upon thorough review of the record and
the applicable law, the Court finds that the state court’s
decision to deny Glee’s claim was neither contrary to nor
an unreasonable application of Strickland, and it was not
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based on an unreasonable determination of the facts given
the evidence presented to the state court. See 28 U.S.C.
§ 2254(d).

Nevertheless, even if the state court’s adjudication is
not entitled to deference, this claim must still be denied
for the reasons that follow. As the United States Supreme
Court has not yet held that distinet constitutional claims
can be cumulated to grant habeas relief, the judgment
of the state court cannot contravene § 2254(d). See, e.g.
Wright v. Van Patten, 552 U.S. 120, 126 (2008) (“Because
our cases give no clear answer to the question presented
..., it cannot be said that the state court unreasonabl[y]
appliled] clearly established Federal law.” (internal
quotation marks and citations omitted)). However,
even if the claim of cumulative error is cognizable for
federal habeas review, it must still be denied because
each individual claim that Petitioner raises is “either
meritless, procedurally barred, or [does] not meet the
Strickland standard for ineffective assistance of counsel.”
Schoenwetter, 46 So. 3d at 562; see also Morris v. Sec’y,
Dep’t of Corrs., 677 F.3d 1117, 1132 n.3 (11th Cir. 2012) (“We
need not determine today whether, under the current state
of Supreme Court precedent, cumulative error claims
reviewed through the lens of AEDPA can ever succeed
in showing that the state court’s decision on the merits
was contrary to or an unreasonable application of clearly
established law. For our purposes, it is enough to say
that Morris’s cumulative error claim clearly fails in light
of the absence of any individual errors to accumulate.”).
Therefore, Ground Four is denied.
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IV. CONCLUSION

Accordingly, it is hereby ORDERED and ADJUDGED
as follows:

1. The Petition (Doc. 1) is DENIED, and this action
is DISMISSED with prejudice.

2. The Clerk of the Court shall enter judgment
dismissing this case with prejudice, terminate
any pending motions, and close the file.

3. If Petitioner appeals this Order, the Court denies
a certificate of appealability. Because the Court
has determined that a certificate of appealability
is not warranted, the Clerk of the Court shall
terminate from the pending motions report any
motion to proceed on appeal as a pauper that may
be filed in this case. Such termination shall serve
as a denial of the motion.”

7. The court should issue a certificate of appealability
only if a petitioner makes “a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2). To make this
substantial showing, a petitioner “must demonstrate that
reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrong,” Tennard v. Dretke, 542
U.S. 274, 282 (2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484
(2000)), or that “the issues presented were ‘adequate to deserve
encouragement to proceed further,” Miller—El v. Cockrell, 537
U.S. 322, 335-36 (2003) (quoting Barefoot v. Estelle, 463 U.S. 880,
893 n.4 (1983)). Upon consideration of the record as a whole, this
Court denies a certificate of appealability.
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DONE AND ORDERED in Jacksonville, Florida on
January 16, 2026.

/s/ Wendy W. Berger
WENDY W. BERGER
UNITED STATES DISTRICT JUDGE
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APPENDIX C — ORDER DISMISSING
DEFENDANT’S MOTIONS OF THE FOURTH
JUDICIAL CIRCUIT COURT FOR DUVAL
COUNTY, FLORIDA, FILED FEBRUARY 27, 2023

IN THE CIRCUIT COURT, FOURTH JUDICIAL
CIRCUIT, IN AND FOR DUVAL COUNTY,
FLORIDA

CASE NO.: 16-2005-CF-4840-AXXX
16-2005-CF-5567-BXXX
DIVISION: CR-E

STATE OF FLORIDA
V.
DAMONTRIO GLEE,
Defendant.

ORDER DISMISSING DEFENDANT’S
MOTIONS FOR POSTCONVICTION RELIEF
WITH PREJUDICEAND CANCELLING
EVIDENTIARY HEARING

These matters are before the Court upon Defendant’s
“Motion for Postconviction Relief with Oath” which
Defendant filed through postconviction counsel in each of
the above cases on March 1, 2022. After order the State
to respond to Defendant’s Motions, and after receiving
and reviewing same, this Court entered an Order dated
January 5, 2023 granting the Defendant an evidentiary
hearing on his claim of newly discovered evidence. The
hearing is scheduled for March 3, 2023.
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However, on February 27, 2023, the Defendant filed
through postconviction counsel in each of the above cases
a “Notice Regarding The Defendant’s Pending Florida
Rule of Criminal Procedure 3.850 Motion,” in which
the Defendant voluntarily dismisses his postconviction
motions with prejudice, and requests that the Court cancel
the March 3, 2023 evidentiary hearing. The Defendant
signed the Notice under Oath and under penalty of
perjury. (See Ex. A).

In view of the above, it is HEREBY
ORDERED that:

1) Defendant’s “Motion for Postconviction Relief
with Oath” which Defendant filed through
posteonviction counsel in each of the above cases,
dated March 1, 2022, is DISMISSED WITH
PREJUDICE.

2) The evidentiary hearing currently scheduled for
Friday, March 3, 2023 is CANCELLED.

3) Thisisafinal order. See Fla. R. Crim. P. 3.850(k).
Defendant has thirty (30) days to take an appeal
by filing a notice of appeal with the Clerk of the
Court.
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DONE AND ORDERED in chambers at Jacksonville,
Duval County, Florida this 27th day of February, 2023.

[s/ TATTANA R. SALVADOR
TATIANA R. SALVADOR
Circuit Court Judge
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EXHIBIT A

IN THE FOURTH JUDICIAL CIRCUIT COURT
DUVAL COUNTY, FLORIDA

Case Nos. 16-2005-CF-5567-B
16-2005-CF-4840-A

STATE OF FLORIDA,
Plaintiff,
V.
DAMONTRIO GLEE,
Defendant.

NOTICE REGARDING THE DEFENDANT’S
PENDING FLORIDA RULE OF CRIMINAL
PROCEDURE 3.850 MOTION

The Defendant, DAMONTRIO GLEE, by and through
undersigned counsel, provides the Court with this
notice regarding his pending Florida Rule of Criminal
Procedure 3.850 motion. In the rule 3.850 motion, the
Defendant raised a newly discovered evidence claim
concerning witness Marcus Small. The Court previously
granted an evidentiary hearing on this claim, and the
evidentiary hearing is currently scheduled for March 3,
2023. Unfortunately, Mr. Small has recently informed an
investigator for the defense that the information contained
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in the affidavit attached to the rule 3.850 motion is not
true. Therefore, the Defendant voluntarily dismisses his
rule 3.850 motion with prejudice (and he requests that
the Court cancel the March 3, 2023, evidentiary hearing).

OATH

Under penalties of perjury, I declare that I have read
the foregoing notice of voluntary dismissal with prejudice,
or had it read to me, and that I understand the notice’s
content. For the reasons stated in the notice, I voluntarily
dismiss—with prejudice—the pending rule 3.850 motion.

/s/ Damontrio Glee
Name: DAMONTRIO GLEE
DC#: J40193
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APPENDIX D — MANDATE FROM FIRST
DISTRICT COURT OF APPEAL IN THE STATE OF
FLORIDA, FILED NOVEMBER 30, 2023

MANDATE
from
FIRST DISTRICT COURT OF APPEAL
STATE OF FLORIDA

This case having been brought to the Court, and after
due consideration the Court having issued its opinion;

YOU ARE HEREBY COMMANDED that further
proceedings, if required, be had in accordance with the
opinion of this Court, and with the rules of procedure, and
laws of the State of Florida.

WITNESS the Honorable Lori S. Rowe, Chief Judge,
of the District Court of Appeal of Florida, First District,
and the seal of said Court at Tallahassee, Florida, on this
day.

March 31, 2022

Damontrio Glee v.
State of Florida

DCA Case No.: 1D21-0937
Lower Tribunal Case No.: 16-2005-CF-4840-A,
16-2005-CF-5567-B, 2005-CF-5567, 2005-CF-4840



39a

Appendix D

[s/ Kristina Samuels
KRISTINASAMUELS, CLERK
District Court of Appeal of
Florida, First District

th

Mandate and opinion to: Hon. Jody Phillips, Clerk

ce: (without attached opinion)

Adam B. Wilson, AAG Hon. Ashley Moody, AG
Michael Ufferman
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DISTRICT COURT OF APPEAL OF THE STATE
OF FLORIDA, FILED MARCH 14, 2022

STATE OF FLORIDA
DISTRICT COURT OF APPEAL, FIRST DISTRICT

CASE NO.: 1D21-0937

DAMONTRIO GLEE,
Appellant /| Petitioner,

V.

STATE OF FLORIDA,

Appellee | Respondent.
Filed March 14, 2022
ORDER

L.T. No.: 16-2005-CF-4840-A, 16-2005-CF-5567-B,
2005-CF-5567, 2005-CF-4840

BY ORDER OF THE COURT:

Appellant’s motion docketed February 04, 2022, for
rehearing/issuance of a written opinion is denied.

I HEREBY CERTIFY that the foregoing is (a true
copy of) the original court order.
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Served:

Adam B. Wilson, AAG Hon. Ashley Moody, AG
Michael Ufferman

/s/ Kristina Samuels

Kristina Samuels, Clerk
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APPENDIX F — ORDER OF THE FIRST
DISTRICT COURT OF APPEAL OF THE STATE
OF FLORIDA, FILED JANUARY 20, 2022

STATE OF FLORIDA
FIRST DISTRICT COURT OF APPEAL

No. 1D21-937
DAMONTRIO GLEE,
Appellant,
V.
STATE OF FLORIDA,
Appellee.

Filed January 20, 2022
ORDER

On appeal from the Circuit Court for Duval County.
Tatiana Salvador, Judge.

PER CuURrIAM.
AFFIRMED.
OstERHAUS, KELSEY, and Jay, JJ., concur.

Not final until disposition of any timely and authorized
motion under Fla. R. App. P. 9.330 or 9.331.



43a
APPENDIX G — OPINION OF THE FIRST
DISTRICT COURT OF APPEAL OF THE STATE
OF FLORIDA, FILED DECEMBER 6, 2012

STATE OF FLORIDA
FIRST DISTRICT COURT OF APPEAL

CASE NO. 1D10-5795
DAMONTRIO GLEE,
Appellant,
V.
STATE OF FLORIDA,
Appellee.
Filed December 6, 2012
OPINION
Opinion filed December 6, 2012.

An appeal from the Circuit Court for Duval County.
Donald R. Moran, Jr., Judge.

PER CURIAM.
AFFIRMED.

WOLF, VAN NORTWICK, and LEWIS, JJ., CONCUR.
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