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QUESTION PRESENTED 

 

Whether the Commerce Clause permits Congress to deem all vehicles 

“instrumentalities of interstate commerce,” a theory that would authorize federal 

regulation of virtually any local activity and collapse the Constitution’s division of 

authority between the national and state governments. 
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LIST OF PARTIES 

 

All parties appear in the caption of the case on the cover page. 

 

Petitioner is Aaron Thomas Mitchell, who was Appellant-Defendant in the 

United States Circuit Court for the Ninth Circuit, United States v. Mitchell, No. 25-

1795. 

Respondent is the United States of America who was Appellee in United States 

Circuit Court for the Ninth Circuit, United States v. Mitchell, No. 25-1795. 

 

 

RELATED CASES 

 

United States v. Mitchell, No. CR-22-01545-001-TUC-RM (EJM), United States 

District Court for the District of Arizona.  Judgement entered June 23, 2025. 
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PETITION FOR WRIT OF CERTIORARI 

Petitioner Aaron Mitchell respectfully prays that a writ of certiorari issue to 

review the judgment below.   

 

OPINIONS BELOW 

The memorandum opinion of the United States Court of Appeals for the Ninth 

Circuit appears at Appendix A to the petition and is unpublished. (Pet. App. 1a).  The 

opinion of the United States District Court for the District of Arizona appears at 

Appendix B to the petition and is unpublished. (Pet. App. 10a). 

 

JURISDICTION 

The United States Court of Appeals for the Ninth Circuit rendered its  

decision on March 24, 2026.  (Pet. App. 1a).  On May 12, 2026, the United States 

Court of Appeals for the Ninth Circuit denied a Petition for Rehearing En Banc. (Pet. 

App. 53a).  This Court’s jurisdiction is invoked under 28 U.S.C. §1254(1). 
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CONSTITUTIONAL AND STATUTORY  PROVISIONS INVOLVED 

U.S. Constit. Art. 1, §8, cl. 3. The Congress shall have Power. . . [t]o regulate 

Commerce . . . among the several States.  

18 U.S.C. §245(b)(2)(B)(b) Whoever, whether or not acting under color of law, 

by force or threat of force willfully injures, intimidates or interferes with, or attempt 

to injure, intimidate or interfere with –  (2) any person because of his race, color, 

religion or national origin and because he is or has been –  ***** (B) participating in 

or enjoying any benefit, service, privilege, program, facility or activity provided or 

administered by any State or subdivision thereof;  ***** shall be fined under this 

title, or imprisoned not more than one year, or both; . . . and if death results from the 

acts committed in violation of this section or if such acts include kidnapping or an 

attempt to kidnap. . . shall be fined under this title or imprisoned for any term of 

years or for life, or both, or may be sentenced to death . . . .  

18 U.S.C. §1201(a)(1), (e) (a) Whoever unlawfully seizes, confines, inveigles, 

decoys, kidnaps, abducts, or carries away and holds for ransom or reward or otherwise 

any person, . . . when – (1)  the person is willfully transported in interstate or foreign 

commerce, regardless of whether the person was alive when transported across a State 

boundary, or the offender travels in interstate or foreign commerce or uses the mail or 

any means, facility, or instrumentality of interstate or foreign commerce in committing 

or in furtherance of the commission of the offense; ***** shall be punished by 

imprisonment for any term of years or for life and, if the death of any person results, 

shall be punished by death or life imprisonment. ***** (d) Whoever attempts to violate 

subsection (a) shall be punished by imprisonment for not more than twenty years.  
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STATEMENT OF THE CASE 

Aaron Thomas Mitchell was charged in a multi-count indictment with 

violations of Arizona law.  He was also charged federally in a three count Superseding 

Indictment with violating: (1) 18 U.S.C. § 242 (Deprivation of Rights Under Color of 

Law); (2) 18 U.S.C. § 1201(a)(1) (Kidnapping of a Minor); and (3) 18 U.S.C. § 

1512(b)(3) (False Statements).  (Pet. App. 54a).  This Petition concerns Count Two, 

the violation of § 1201(a)(1). The Indictment specifically alleged that Mitchell 

“willfully used an instrumentality of interstate and foreign commerce, to wit: a 

vehicle, in committing and in furtherance of the commission of the offense.” 

On April 25, 2022, Mitchell—an off duty Customs and Border Protection 

agent—was driving his personal red hatchback in Douglas, Arizona. He saw 15 year 

old L.O. sitting on a bench, lowered his passenger side window, asked what she was 

doing, and requested her “documents.” L.O. approached the vehicle, opened the 

passenger door, and got inside. She testified that Mitchell wore a vest labeled “police,” 

carried a pistol, and told her they were going to the police station. Once inside the 

vehicle, he handcuffed her wrists and ankles. 

Mitchell then drove L.O. to an apartment complex in neighboring town Sierra 

Vista, Arizona, where she testified he sexually assaulted her multiple times. At 

approximately 2:30 p.m., he drove her back to Douglas and dropped her off at the 

same location where he had picked her up. 

Mitchell admitted picking up L.O., driving her to his apartment to “watch 

Netflix,” giving her alcohol, and returning her to Douglas at her request. He 

consistently denied any sexual contact. 
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It is undisputed that Mitchell’s vehicle did not cross state lines, did not travel 

on a federal interstate, and he did not use a cell phone to further the offense. He drove 

his personal vehicle solely on state roads within Cochise County, Arizona. 

The jury convicted Mitchell of violating 18 U.S.C. § 245(b)(2)(B) (civil rights 

deprivation) and 18 U.S.C. § 1201 (kidnapping). 

In a unanimous decision, the Ninth Circuit held that the district court properly 

rejected Mitchell’s as applied Commerce Clause challenge. (Pet. App. 7a). Relying on 

Fejes v. FAA, 98 F.4th 1156 (9th Cir. 2024), and United States v. Oliver, 60 F.3d 547 

(9th Cir. 1995), the panel concluded that “cars are instrumentalities of interstate 

commerce,” thereby satisfying § 1201(a)(1)’s jurisdictional element. (Pet. App. 7a). 

Although the panel acknowledged that the district court’s statement that “vehicles as 

a class are instrumentalities of interstate commerce” was “potentially” overbroad, it 

deemed any error harmless. (Pet. App. 7a–8a n.1).  

 

REASONS FOR GRANTING THE PETITION 

This case presents the Court with a well-developed conflict between the courts 

of appeals.  The Ninth and Eleventh Circuits have held that cars, as a class, are 

instrumentalities of interstate commerce under 18 U.S.C. § 1201(a)(1) —thereby 

extending federal jurisdiction to all kidnapping crimes involving a car, even when the 

vehicle did not cross state lines and traveled solely on local roads. See, Fejes v. FAA, 

98 F.4th 1156 (9th Cir. 2024), United States v. Oliver, 60 F.3d 547 (9th Cir. 1995), 

United States v. Bryan, 159 F.4th 1274 (11th Cir. 2025); See also, United States v. 

Windham, 53 F.4th 1006, 1013 (6th Cir., 2022)(“When a car or a cell phone is used ‘in 



5 

committing or in furtherance of’ a kidnapping for ransom, reward, or otherwise, the 

federal kidnapping statute applies.”); United States v. Frazier, 129 F.4th 392, (7th 

Cir., 2025)(“There is no question cars and cellphones are instrumentalities of 

interstate commerce.”)  

In contrast, the Tenth Circuit’s decision in United States v. Chavarria, 140 

F.4th 1257 (10th Cir. 2025), which addressed materially identical facts as Mitchell’s 

case held that “[a]n instrumentality must affect interstate commerce in some way to 

warrant federal interest.” Id. at 1261–65, 1268. 

The Ninth and Eleventh Circuits conflict with foundational Supreme Court 

precedent—Gibbons v. Ogden, 22 U.S. 1 (1824); United States v. Lopez, 514 U.S. 549, 

558–59 (1995); and Perez v. United States, 402 U.S. 146, 150 (1971)—which limits 

Congress’s Commerce Clause authority and preserves the distinction between 

national and local matters.  Review is necessary to restore the proper limits of federal 

jurisdiction and prevent the sweeping practical consequences those Circuits invite.  

The Ninth and Eleventh Circuits collapse the distinction between interstate 

instrumentalities and ordinary intrastate vehicles, intruding deeply into traditional 

state police powers. See N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 

(1937); United States v. Morrison, 529 U.S. 598, 617-18 (2000).  This conflict is ripe 

for the Court’s immediate resolution. 

The issue is exceptionally important. If the mere use of a car in a crime 

automatically triggers federal jurisdiction, Congress’s Commerce Clause power 

becomes virtually boundless—an outcome the Constitution does not permit and 

Congress did not intend when it used the phrase “instrumentality of interstate 
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commerce” in 18 U.S.C. § 1201(a)(1).  

 

SUPREME COURT PRECEDENT LIMITS INSTRUMENTALITIES TO 

OBJECTS USED IN INTERSTATE COMMERCE OR INTERSTATE 

SYSTEMS 

 

In 1824, the Supreme Court defined “commerce” as “the transportation and 

sale of commodities. It is so considered in all the regulations made by the laws of 

Congress.”  Gibbons v. Ogden, 22 U.S. 1  (1824).   

As Congress has no power to regulate the internal commerce of any State, 

none of its regulations can affect so much of the exclusive grant, as 

restrains vessels which are only used within the States; nor can it give to 

any man a permission to carry on any steam boat navigation, which, in 

its beginning, and ending, and course, is entirely confined within the 

waters of the State.  Id. at 88-89. 

 

Marshall’s articulation in Gibbons v. Ogden confirms that the Commerce 

Clause reaches far beyond the mere shipment of goods. As the Court explained, 

“commerce, undoubtedly, is traffic, but it is something more: it is intercourse.” Id. at 

196.  That framing matters. By defining commerce as the full scope of commercial 

interaction among states and nations, the Court recognized that Congress’s authority 

extends to all phases of interstate commercial intercourse, not just isolated 

transactions. And because regulation “is the power to prescribe the rule by which 

commerce is to be governed,” Congress’s authority necessarily includes the ability to 

set comprehensive, uniform rules governing that interstate system.  Id.   Critically, 

Marshall emphasized that this power “is complete in itself, may be exercised to its 

utmost extent, and acknowledges no limitations, other than are prescribed in the 

constitution.” Id.  That language forecloses any judicially invented narrowing 
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principle. Once an activity falls within interstate commercial intercourse, Congress 

may regulate it fully—whether by prohibiting conduct, mandating conduct, or 

structuring the channels and instrumentalities through which commerce flows. 

Thus, under Gibbons, the constitutional question is straightforward: if the 

regulated activity bears on interstate commercial intercourse, Congress’s authority 

is plenary.  

Under United States v. Lopez and Perez v. United States, Congress may 

regulate only (1) the channels of interstate commerce, (2) the instrumentalities of 

interstate commerce and persons or things in interstate commerce, and (3) activities 

that substantially affect interstate commerce. Lopez, 514 U.S. at 558–59; Perez, 402 

U.S. at 150. Courts have consistently used “instrumentalities of interstate commerce” 

to refer to the second category. Chavarria, 140 F.4th at 1262.  When Congress 

amended § 1201(a)(1) in 2006 to include kidnappings involving an “instrumentality 

of interstate or foreign commerce,” it incorporated this established meaning. See Id. 

at 1263 (citing Yellen v. Confederated Tribes of Chehalis Rsrv., 141 S. Ct. 2434, 2445 

(2021)).   

The Supreme Court has not issued a comprehensive definition of 

“instrumentalities of interstate commerce,” but the meaning is evident from context 

and the examples provided in statutes and case law.   When Congress uses a term of 

art drawn from Commerce Clause doctrine, courts must apply the meaning developed 

in that body of law. See, Air Wisconsin Airlines Corp. v. Hoeper, 571 U.S. 237, 248 

(2014); McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 342, 111 S.Ct. 807 (1991); 

Sekhar v. United States, 570 U.S. 729, 733 (2013). 
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Since Gibbons v. Ogden, the Supreme Court’s examples of instrumentalities 

confirm two narrow categories: 

1.  Objects actually used, operated, or employed in interstate commerce—

e.g., aircraft “used, operated, or employed in interstate, overseas, or foreign air 

commerce” under 18 U.S.C. § 32. Perez, 402 U.S. at 150. 

2.  Interstate systems or networks—e.g., interstate railroads and highways 

whose intrastate segments are inseparable from interstate transportation. Lopez, 514 

at 115 citing Houston, E. & W.T.R. Co. v. United States, 234 U.S. 342 (1914) and 

Southern Ry. Co. v. United States, 222 U.S. 20, 26–27 (1911); See also, Overstreet v. 

North Shore Corp., 318 U.S. 125, 129 (1943).  Not every road or bridge qualifies—only 

those actually used for interstate movement, “passing between the various states.” 

Overstreet, 318 U.S. at 129.  

 

VEHICLES ARE NOT PER SE INSTRUMENTALITIES OF 

INTERSTATE COMMERCE. 

 

It is undisputed that Mitchell used a personal vehicle that did not cross state 

lines, did not travel on an interstate highway, and was not used in interstate 

commerce. Section 1201(a)(1), like many federal criminal statutes, contains a 

jurisdictional element that federalizes otherwise state law conduct only when an 

“instrumentality of interstate or foreign commerce” is used. 

Personal vehicles—hundreds of millions of which never engage in interstate 

commerce—do not fall within either category. They are not inherently used in 

interstate transportation like aircraft or interstate railroads, nor are they part of an 
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interstate system. While Congress may regulate commercial vehicles routinely 

engaged in interstate transport, that authority does not extend to all private vehicles.   

The Tenth Circuit, addressing nearly identical facts as Mitchell, held that 

transporting a victim in an ordinary vehicle on a rural state road does not satisfy § 

1201(a)(1)’s jurisdictional element. Chavarria, 140 F.4th at 1259.  “To be an 

‘instrumentality of interstate commerce,’ subject to Congress's Category 2 

authority, an object must be more than just a means to an end. It must be a means 

to the end of commerce.”  Id. at 1268.  The court warned that treating any use of a 

vehicle as sufficient “would transform any crime that uses a vehicle into a federal 

matter.” Id. After a thorough Commerce Clause analysis and other circuit case law, 

it held that “[a]n instrumentality must affect interstate commerce in some way to 

warrant federal interest.” Id. at 1261–65, 1268. 

In Oliver, the Ninth Circuit held that “cars are themselves instrumentalities 

of interstate commerce, which Congress may protect.” 60 F.3d at 550.  It did so 

without analysis, merely citing a district court case. Id.  

The federal carjacking statute, 18 U.S.C. § 2119, confirms that Congress does 

not view all vehicles as per se instrumentalities of interstate commerce. The statute 

applies only to vehicles “transported, shipped, or received in interstate or foreign 

commerce,” reflecting Congress’s recognition that its authority is limited. Congress 

supported § 2119 with extensive findings showing that carjacking and related auto 

theft offenses formed an illicit interstate market with substantial effects on interstate 

commerce—precisely the type of showing required under the third Lopez category. 

See United States v. Bishop, 66 F.3d 569, 578 (3d Cir. 1995). By conditioning federal 
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jurisdiction on a vehicle’s movement in interstate commerce, Congress demonstrated 

that it does not consider all motor vehicles inherently instrumentalities of interstate 

commerce. 

Congress’ view that motor vehicles are not inherently, automatically, or per se 

instrumentalities of interstate commerce is also seen in the structure of Chapter 2 of 

Title 18 which demonstrates that federal jurisdiction attaches only when a motor 

vehicle bears a commercial nexus to interstate or foreign commerce, not merely 

because it exists or moves on a public road.  Section 33 which applies to the 

destruction of motor vehicles or motor vehicle facilities makes that limitation explicit. 

The statute does not criminalize the destruction of any motor vehicle. It criminalizes 

the destruction of motor vehicles “used, operated, or employed in interstate or foreign 

commerce.” 18 U.S.C. § 33(a). Congress thus required a functional, real world 

connection between the vehicle and interstate commerce. A vehicle must be used in 

commerce, operated in commerce, or employed in commerce. The text forecloses any 

reading that treats all motor vehicles as inherently commercial or inherently 

interstate. 

Congress reinforced that limitation through the definitional section. Section 

31(a)(6) defines “motor vehicle” for purposes of §§ 31–33 as a vehicle “used for 

commercial purposes on the highways in the transportation of passengers, 

passengers and property, or property or cargo.” This definition does two important 

things.  First, it restricts the category of motor vehicles that fall within federal 

jurisdiction to those used “for commercial purposes.” Congress did not adopt a 

definition that sweeps in all privately owned cars, motorcycles, or trucks. Instead, it 
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tied the definition to commercial use—transporting passengers or property for 

compensation or as part of a commercial enterprise.  Second, by requiring commercial 

use “on the highways in the transportation of passengers [or] property,” Congress 

tethered federal authority to the channels and instrumentalities of interstate 

commerce as they actually function, not as they might hypothetically function. A 

privately owned vehicle used solely for personal errands, local commuting, or 

recreational driving is not “used for commercial purposes” and therefore does not fall 

within the statutory definition at all. 

These textual limitations matter. They reflect Congress’s recognition that 

motor vehicles are not inherently interstate instrumentalities. Unlike airplanes, 

railroads, or pipelines—systems designed for and inseparable from interstate 

commerce—ordinary motor vehicles are overwhelmingly used for intrastate, 

personal, and noncommercial activity. Their mere existence on a public road does not 

transform them into instrumentalities of interstate commerce.   Congress’s choice of 

language in §§ 31 and 33 thus mirrors this Court’s Commerce Clause jurisprudence. 

When Congress intends to regulate an instrumentality of interstate commerce, it says 

so expressly. When Congress instead requires that an object “affect” commerce, it 

uses language requiring a commercial or interstate nexus. Here, Congress chose the 

latter approach. It required that the vehicle be “used, operated, or employed” in 

interstate commerce and that it be a vehicle “used for commercial purposes.” Those 

limitations foreclose any interpretation that treats all motor vehicles as falling within 

federal power simply because they are capable of interstate travel. 
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In short, Congress did not federalize all motor vehicles. It federalized only 

those vehicles whose actual use places them within interstate or foreign commerce. 

The statutory text itself rejects any theory that motor vehicles are per se 

instrumentalities of interstate commerce. 

That understanding accords with core Commerce Clause principles and the 

Constitution’s division of authority between federal and state governments. The 

federal government is one of limited powers; the States retain the general police 

power. Morrison, 529 U.S. at 618 n.8. Thus, Congress’s commerce authority must be 

construed “in the light of our dual system of government” and cannot be extended to 

reach effects on interstate commerce “so indirect and remote” that doing so would 

erase the line between national and local matters. Jones & Laughlin Steel, 301 U.S. 

at 37; see Morrison, 529 U.S. at 617–18. 

The consequences of deeming all vehicles per se instrumentalities of interstate 

commerce underscore the danger. Such a rule would allow Congress to regulate “any 

aspect of automobiles (and automobile traffic).” Bishop, 66 F.3d at 569 (Becker, J., 

dissenting). 

Courts have never treated “vehicles” as a monolithic category that is inherently 

or automatically an instrumentality of interstate commerce. To the contrary, 

Supreme Court and circuit precedent make clear that the instrumentality inquiry 

turns on the vehicle’s functional relationship to interstate commerce, not its mere 

existence as a motorized means of transportation. Personal vehicles used exclusively 

for local, intrastate activity—commuting, errands, or wholly private travel—do not 

become instrumentalities of interstate commerce simply by virtue of being capable of 
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crossing state lines. The Commerce Clause has never been understood to sweep so 

broadly. 

Indeed, the class “vehicles” necessarily includes millions of vehicles that are 

never used, operated, or employed in interstate commerce in any meaningful sense. 

They do not transport goods across state borders, they do not carry passengers in 

interstate channels, and they do not serve as instrumentalities through which 

interstate commercial intercourse is conducted. Many are never driven on interstate 

highways at all. Treating the entire category as per se instrumentalities would 

collapse the distinction—long recognized in Commerce Clause jurisprudence—

between instrumentalities of interstate commerce and objects or activities that are 

purely intrastate and noncommercial. 

The Ninth and Eleventh Circuits contrary position would effectively convert 

every household sedan, pickup truck, or recreational vehicle into a federally regulated 

instrumentality, regardless of use. That approach is incompatible with the Supreme 

Court’s insistence that Congress’s authority over instrumentalities is broad but not 

boundless, and that the Commerce Clause does not permit federal regulation of 

wholly intrastate, noncommercial conduct merely because the object involved could 

be used in interstate commerce. The Clause regulates interstate commercial 

intercourse, not every item that might someday facilitate it. 

Accordingly, vehicles as a class cannot be deemed per se instrumentalities of 

interstate commerce. Only those vehicles that actually affect interstate commerce in 

some way fall within that category.   
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CONCLUSION 

For the foregoing reasons, the petition for a writ of certiorari should be granted.  

RESPECTFULLY SUBMITTED this 10th day of August, 2026. 

Law Office of Stephanie K. Bond. P.C. 

 

/s/Stephanie K. Bond                       

Stephanie K. Bond 

Counsel of Record 

177 North Church Avenue, Suite 611 

Tucson, AZ 85701 

(520) 624-2636 

sbondlaw@gmail.com 

Attorney for Petitioner Aaron Thomas Mitchell 
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Defendant-Appellant Aaron Thomas Mitchell appeals his convictions for one 

count of kidnapping a minor, in violation of 18 U.S.C. § 1201(a)(1) and (g), and one 

count of deprivation of bodily rights under color of law, in violation of 18 U.S.C. 

§ 242.  Defendant raises various challenges to his convictions.  We have jurisdiction 
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under 18 U.S.C. § 3231.  For the reasons discussed below, we affirm Defendant’s 

convictions.   

1. The district court did not abuse its discretion in denying Defendant’s 

motions for mistrial premised on alleged prosecutorial misconduct.  See United 

States v. Cardenas-Mendoza, 579 F.3d 1024, 1029 (9th Cir. 2009).  For the district 

court to have abused its discretion, there must have been prosecutorial misconduct, 

and that misconduct must have been prejudicial to Defendant.  Id. at 1029–30.  

Defendant argues that his mistrial requests should have been granted in response to 

two instances of alleged prosecutorial misconduct:  (1) the Government elicited 

allegedly improper testimony from an expert regarding DNA evidence, and (2) the 

Government held up an unadmitted detective’s badge during redirect examination of 

the victim.  Whether either action actually amounted to misconduct is 

inconsequential because neither action prejudiced Defendant.   

Regarding the DNA evidence testimony, we cannot see that any misconduct 

occurred.  Rather, it appears that Defendant, the Government, and the district court 

each had a different understanding as to what was admissible.  And even if we were 

to assume that the Government acted in bad faith, “[a] curative instruction may 

obviate the impact of the government’s statements, as juries are assumed to follow 

the court’s instructions.”  Id. at 1030.  The district court gave such an instruction to 

the jury, instructing that the parties had stipulated that the disputed DNA test swabs 
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were inconclusive, that they could not be matched to Defendant, and that the jury 

should take that stipulation “as having been proven.”  If anything, that instruction 

strengthened Defendant’s case rather than prejudiced it.   

As for the second incident, even assuming the Government’s attempted use of 

the badge was improper, nothing indicates the Government’s brief display of a 

detective’s badge resulted in any actual prejudice here.  Contrary to Defendant’s 

argument, there is no reason to think this act could have caused the jury to believe 

the badge being shown was Defendant’s badge—the Government plainly identified 

the displayed badge as “a detective’s” before the jury, not a Customs and Border 

Protection officer’s badge, and not Defendant’s.  And in any event, any potential 

prejudice was harmless in light of the overwhelming evidence demonstrating 

Defendant’s guilt.  See United States v. Ruvalcaba-Garcia, 923 F.3d 1183, 1190 (9th 

Cir. 2019). 

2. Defendant is not entitled to reversal based on any other alleged 

prosecutorial misconduct.  Defendant identifies various statements from the 

Government, only some of which he objected to at trial, that he claims deprived him 

of due process and a fair trial.  “We review de novo whether any prosecutorial 

misconduct occurred . . . [and] then consider the effect of any misconduct to 

determine whether reversal is warranted.”  United States v. Flores, 802 F.3d 1028, 

1034 (9th Cir. 2015).  Even under the least deferential applicable standard, “we must 
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view ‘the challenged conduct in the entire context of the trial, and reverse only if it 

appears more probable than not that prosecutorial misconduct materially affected the 

fairness of the trial.’”  United States v. Dominguez-Caicedo, 40 F.4th 938, 948 (9th 

Cir. 2022) (citation omitted). 

Defendant raises a slew of challenges to various statements the Government 

made, but nothing in the record indicates that any of the Government’s actions “so 

infected the trial with unfairness as to make the resulting conviction a denial of due 

process.”  Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974).  Defendant has not 

shown that he suffered any prejudice as a result of the challenged conduct, and “[i]n 

the context of the entire trial, the prosecution’s [purported] misconduct was not 

likely to have affected the jury’s ability to weigh the evidence fairly.”  Flores, 802 

F.3d at 1037. 

3. The district court did not abuse its discretion in denying Defendant’s 

motion to continue trial beyond August 19, 2024.  See United States v. Walter-Eze, 

869 F.3d 891, 907 (9th Cir. 2017).  “A trial court clearly abuses its discretion only if 

denial of the continuance was arbitrary or unreasonable.”  United States v. Torres–

Rodriguez, 930 F.2d 1375, 1383 (9th Cir. 1991).  “The most critical question is 

whether [Defendant] was prejudiced by the district court’s refusal to grant his request 

for a continuance.  We may not reverse unless the party whose request was denied 

suffered prejudice.”  United States v. Mejia, 69 F.3d 309, 316 (9th Cir. 1995). 
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Defendant asserts that four-and-a-half months was insufficient time for his 

counsel to prepare for trial, but he provides no clear indication what his counsel 

would have done with extra time or how the denial of his latest motion to continue—

after the district court previously granted ten such motions—caused him prejudice.  

This case is on all fours with United States v. Wilkes, 662 F.3d 524 (9th Cir. 2011), 

in which we found that a district court did not abuse its discretion where the 

defendant “failed to establish that actual prejudice resulted from the denial because 

he has not shown that his verdict would have been different had the district court 

granted his request for continuance.”  Id. at 543.  And unlike in Wilkes, Defendant 

here has not even gone so far as to identify any specific documents or witnesses “that 

he contends he could have used to bolster his defense had he been afforded additional 

time.”  Id. 

4. The district court did not abuse its discretion in admitting evidence 

related to Defendant’s cell phone internet searches.  See United States v. Dorsey, 677 

F.3d 944, 951 (9th Cir. 2012).  Defendant raises three challenges to the admission of 

web searches found on his cell phone:  (1) that the evidence lacked sufficient 

foundation of authenticity, (2) that the danger of prejudice substantially outweighed 

its probative value, and (3) that it was improper character evidence.  We will reverse 

only if, “in the context of the entire trial, it is more probable than not that [the 
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improperly admitted evidence] materially affected the verdict.”  Id. at 954 (citations 

omitted).  None of Defendant’s challenges is compelling.  

As to authenticity, Defendant presented no evidence whatsoever that the 

police created the challenged searches or otherwise tampered with the phone to 

incriminate Defendant.  Baseless allegations of evidence tampering are insufficient 

to raise an authenticity challenge under Federal Rule of Evidence 901(a); the district 

court properly concluded that a reasonable juror could have found that the searches 

were authentic.  Nor did the district court abuse its discretion in refusing to exclude 

the searches under Federal Rule of Evidence 403 because the probative value of the 

searches outweighed any potential danger of unfair prejudice.  The searches 

provided a temporal link between Defendant and the commission of the crimes; 

corroborated the victim’s story that Defendant gave her alcohol and that he attempted 

to choke her and placed a shirt over her mouth; suggested Defendant intended to 

commit rape; and suggested Defendant knew the victim was a minor.  Finally, the 

district court did not abuse its discretion because the searches were not used as 

evidence of “any other crime, wrong, or act . . . to prove a person’s character” to rape 

under Federal Rule of Evidence 404(b)(1).   

5. The district court did not err in rejecting Defendant’s as-applied 

Commerce Clause challenge to the federal kidnapping statute and denying his 

motion to dismiss the kidnapping charge.  “An as-applied constitutional challenge 
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to a statute is reviewed de novo.”  United States v. Stackhouse, 105 F.4th 1193, 1198 

(9th Cir. 2024), cert. denied, 145 S. Ct. 558 (2024).   

Defendant argues that the district court “misapplied” Stackhouse because the 

victim in that case was transported across state lines.  But that is incorrect—there 

were multiple victims in Stackhouse, and the kidnapping victim was never 

transported across state lines.  105 F.4th at 1199.  Indeed, we expressly held that “the 

application of the federal kidnapping statute to an intrastate kidnapping is 

constitutional where the defendant uses a cellphone—an instrumentality of interstate 

commerce—in furtherance of the offense.”  Id. at 1196 (emphasis added); see also 

United States v. Lopez, 514 U.S. 549, 558 (1995) (instrumentalities of interstate 

commerce include “persons or things in interstate commerce, even though the threat 

may come only from intrastate activities”).  Defendant also argues that cars as a class 

are not necessarily instrumentalities of interstate commerce.  But that argument is 

precluded by our precedent; we have expressly held, on at least two occasions, “that 

cars are instrumentalities of interstate commerce.”  Fejes v. FAA, 98 F.4th 1156, 1160 

(9th Cir. 2024); United States v. Oliver, 60 F.3d 547, 550 (9th Cir. 1995) (“[C]ars are 

themselves instrumentalities of commerce, which Congress may protect.”).1  

Defendant’s arguments do not overcome these binding and unqualified holdings. 

 
1 We note that the district court did use some potentially overbroad language in ruling 

that “vehicles as a class are instrumentalities of interstate commerce.”  The term 

“vehicle” could encompass a near limitless class of devices, and we are not aware of 
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6. The cumulative error doctrine does not warrant reversal of Defendant’s 

convictions.  “[T]he combined effect of multiple trial errors may give rise to a due 

process violation if it renders a trial fundamentally unfair, even where 

each error considered individually would not require reversal.”  Parle v. Runnels, 

505 F.3d 922, 928 (9th Cir. 2007).  “[T]he fundamental question in determining 

whether the combined effect of trial errors violated a defendant’s due process rights 

is whether the errors rendered the criminal defense ‘far less persuasive,’ and thereby 

had a ‘substantial and injurious effect or influence’ on the jury’s verdict.”  Id. 

(citations omitted).  Defendant argues that the cumulative effect of the alleged 

“prosecutorial misconduct” and of the “trial errors” each separately prejudiced him 

and deprived him of a fair trial.  Because these arguments appear to overlap, we shall 

address them together.   

As we have already discussed, Defendant has not identified a single incident 

that resulted in any prejudice.  And the cumulative effect of many events, each 

individually resulting in zero prejudice, is still zero prejudice.  Nor has Defendant 

shown that the cumulative effect of the alleged misconduct or trial errors “would 

 

a case extending the Commerce Power to “vehicles” in general.  The district court 

may have intended “vehicles” to mean “cars” in this instance, but regardless, this 

mischaracterization was harmless in light of our holding that cars, including 

Defendant’s, are instrumentalities of interstate commerce.   
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have altered the verdict,” particularly in light of the fact that “the government in this 

case presented ample evidence of [Defendant’s] guilt.”  Wilkes, 662 F.3d at 543. 

AFFIRMED.    
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

 

United States of America, 

             Plaintiff,  

v.  

Aaron Thomas Mitchell, 

             Defendant. 

No. CR 22-01545-TUC-RM (EJM) 

 

REPORT AND RECOMMENDATION   

  

 Pending before the Court is a Motion to Dismiss Count Two of the Superseding 

Indictment which charges the defendant, Aaron Thomas Mitchell, with kidnapping, in 

violation of 18 U.S.C. § 1201(a)(1).  (Doc. 108). The defendant argues that Count Two 

should be dismissed for lack of jurisdiction.  Id. at 1.  Specifically, the defendant argues 

that the federal jurisdiction under the Commerce Clause cannot be based on the intrastate 

use of a motor vehicle during a kidnapping because: (1) there is not a substantial effect on 

(Docs. 108 & 155). 

The government argues jurisdiction under the Commerce Clause for the kidnapping 

offense is not based on effect on interstate commerce.  (Doc. 124 at 2-3) 

Rather, jurisdiction is based on the vehicle being an instrumentality of interstate commerce.   

Id. at 2-4.  The government claims that the law is clear that a vehicle is an instrumentality 

of interstate commerce for purposes of the kidnapping statute.  Id.  As a result, there is 

federal jurisdiction for this offense.  
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The Court concludes that vehicles, as a class, are not an instrumentalities of 

interstate commerce for purposes of the kidnapping statute.  Rather, a court must view 

automobiles individually when deciding their instrumentality status under the kidnapping 

statute. As a result, a case-by-case analysis is necessary to make the instrumentality 

determination.  For the reasons discussed below, that factual analysis cannot be conducted 

by the Court in resolving the motion to dismiss; it must await the evidence presented at 

trial. 

However, for purposes of a motion to dismiss, the Court must accept the truth of the 

allegations in Count Two in analyzing whether a cognizable offense has been charged.  At 

this point, the government has not presented all its evidence; it has only provided enough 

sufficient for an indictment. Count Two alleges that a vehicle is the instrumentality of 

interstate commerce used to commit the kidnapping. Because a vehicle used during a 

kidnapping can be an instrumentality of interstate commerce based on the facts of a given 

case, a cognizable offense has been alleged.  As a result, the Court recommends that the 

District Court deny the Motion to Dismiss Count Two, but grant the defendant leave to 

presentation of evidence at trial.  

FACTUAL BACKGROUND 

 The defendant is charged in a Superseding Indictment with the following offenses: 

(1) Deprivation of Rights Under Color of Law, in violation of 18 U.S.C. § 242 (Count 

One); (2) Kidnapping of a Minor, in violation of 18 U.S.C. §§ 1201(a)(1) and (g) (Count 

Two); and False Statements, in violation of 18 U.S.C. § 1512(b)(3) (Count Three) (Doc. 

37).  Count One pertains to the defendant  sexual assault of a minor.  Count Three 

pertains to alleged false statements made by the defendant to law enforcement about his 

involvement in the sexual assault and the kidnapping offense charged in Count Two.       

Count Two, which is the subject of the instant motion, 

April 25, 2022, in the District of Arizona, the defendant AARON THOMAS MITCHELL, 

did unlawfully seize, confine, inveigle, kidnap, abduct, and carry away, M.V.  The 

defendant willfully used an instrumentality of interstate and foreign commerce, to wit: a 
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vehicle, in committing and in furtherance of the commission of the offense.  At the time of 

the offense M.V. had not attained the age of 18 years, and the defendant had attained such 

age; the defendant is not a parent, grandparent, brother, sister, aunt and uncle of M.V.; and 

the defendant did not have legal custody of M.V.  All in violation of Title 18, United States 

  (Doc. 37).1  

In his Motion to Dismiss Count Two, 

reconsider existing legal authority and find that federal jurisdiction via the Commerce 

Clause should not be supplied strictly by the nature of the instrumentality or facility used, 

(Doc. 108 

at 2).  er of 

Congress to regulate economic activities, even in instances where the connection with 

Id. at 3 (citing NLRB v. Jones & Laughlin Steel Corp., 

301 U.S. 1 (1937); United States v. Darby, 312 U.S. 100 (1941); Wickard v. Filburn, 317 

U.S. 111 (1942)).   However, the defendant points out that the Supreme Court has also 

acknowledged that there are limits to the reach of the Commerce Clause.  

Dismiss Count Two (Doc. 108) at 3.   

The defendant contends that the Federal Kidnapping Act, 18 U.S.C. § 1201, 

Id. 

at 5.  In fact, in the case at hand, the government only alleges that the defendant used his 

vehicle, an instrumentality of interstate commerce, during a kidnapping.  The government 

does not allege that the defendant crossed state lines or used interstate highways to 

effectuate the kidnapping.  The defendant argues that [w]hile the legal authority is clear, 

it is 

 
1  As discussed in text infra, when the kidnapping statute was first enacted in 1932, federal 

jurisdiction was limited to cases where there was interstate travel during the kidnapping.  In 2006, 
Congress enacted the Adam Walsh Act which, among other things, amended section 1201(a)(1) 

or foreign commerce or uses the mail or any means, facility, or instrumentality of interstate or 
foreign  
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activity in this instance, the use of a motor vehicle to affect an intrastate kidnapping on 

local roads, without the use of a channel of commerce like an interstate highway, 

Id.  The defendant requests that this Court 

-by-case inquiry to assure the prohibited activity has the 

Id. (quoting United States v. Lopez, 514 U.S. 

549, 561 62 (1995)).   

The government  argues 

existing precedent holding that a car is an instrumentality of interstate and foreign 

oy federal jurisdiction and thereby dismiss 

 124 at 2).  The government claims that the Ninth Circuit and other 

circuit courts have repeatedly held that a vehicle is an instrumentality of interstate 

commerce.  Id.  Moreover, lower federal courts have rejected the argument made by the 

defendant and held that the use of a vehicle satisfies the jurisdictional element of the federal 

kidnapping statute.  Id. at 4

support whatsoe

Id. at 5.  

At oral argument on the otion to Dismiss Count Two, the Court asked 

defense counsel if the constitutional challenge to federal jurisdiction for the kidnapping 

offense was only based on the argument that the government cannot establish that this 

the defense was also arguing that 

  The Court also asked if the 

ng statute, or 

only a facial challenge to that statute.   Defense counsel represented that the defense was 

making all of these arguments.   The Court noted that it did not read the motion as making 

all of these arguments.  However, in its Response, the government argued that the law is 

clear that a vehicle is an instrumentality of interstate and foreign commerce for purposes 

of the kidnapping statute.  Because the Court did not feel that the government was 
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sandbagged by the arguments identified by the Court, supplemental briefing was ordered 

to address, in part, case law identified by the Court but not cited by the parties.   

The supplemental pleadings primarily address why the cases identified by the Court 

urt will address those arguments during 

its discussion of the relevant cases.  However, both parties make evidentiary based 

arguments that were not contained in the initial pleadings.   

The government argues that the court must decide as matter of law if a motor vehicle 

is an instrumentality of interstate commerce for purposes of the kidnapping statute.  (Doc. 

153 at 8 9.)  If the court concludes that is the case, the court will give the jury an instruction 

saying just that.  Id.  The only fact question left for the jury is whether the government has 

proven beyond a reasonable doubt that the defendant used a motor vehicle to commit or 

further the commission of the kidnapping.  Id.        

allegation in Count 

Two that a vehicle is the instrumentality of interstate commerce used to commit the 

kidnapping is not surplusage.  (Doc. 155 at 5, 10). Specifically, the grand jury found 

probable cause for the kidnapping offense based only on a vehicle being the instrumentality 

of interstate commerce used to commit the kidnapping.  Id. at 5 6.  As a result, the 

government is bound to this theory at trial and cannot present evidence at trial that some 

other instrumentality of interstate commerce (e.g., a phone) was used to commit the 

offense.  Id. at 10.  If the government did so, it would be improperly constructively 

amending Count Two at trial.  Id.     

As discussed below, the Court believes that these arguments are more properly 

raised with the district court at (or before) trial.            

DISCUSSION 

concise, and definite written statement of the essential facts constituting the offense 

); see also United States v. Davis, 336 F.3d 920 (9th 

19a
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the offense charged and the facts which inform the defendant of the specific offense with 

which he is charged   United States v. Livingston, 725 F.3d 1141, 1145 (9th Cir. 2013).   

itself, as long as those words of themselves fully, directly and expressly, without any 

uncertainty or ambiguity, set forth all the elements necessary to constitute the offense 

United States v. Mancuso, 718 F.3d 780, 790 (9th Cir. 2013) 

(internal quotations omitted) (quoting Hamling v. United States, 418 U.S. 87, 117 (1974) 

(citations omitted)); see also United States v. Alphonso, 143 F.3d 772, 776 (2d Cir. 1998) 

(an indictment need do little more than to track the language of the statute charged and 

state the time and place (in approximate terms) of the alleged crime).   

An indictment that fails to state a cognizable offense must be dismissed.  United 

States v. Milovanovic, 678 F.3d 713, 717, 719-720 (9th Cir. 2012).  However, a court 

cannot dismiss a facially valid indictment because the evidence may be insufficient to 

support a conviction.  Costello v. United States, 350 U.S. 359, 363 (1956).  

to dismiss an indictment for failure to state an offense, the court must accept the truth of 

the allegations in the indictment in analyzing whether a cognizable offense has been 

United States v. Boren, 278 F.3d 911, 914 (9th Cir. 2002).     

Federal Jurisdiction Under the Commerce Clause  

In United States v. Lopez, 514 U.S. 549, 558 (1995), the Supreme Court identified 

three broad categories of activities that Congress may regulate under its commerce power: 

(1) the channels of interstate commerce; (2) the instrumentalities of interstate commerce, 

or persons or things in interstate commerce, even though the threat may come only from 

intrastate activities; and (3) activities substantially affecting interstate commerce.   Lopez 

dealt with the constitutionality of the Gun-Free School Zones Act, 18 U.S.C. 922(q)(1)(A), 

which prohibited the knowing possession of a firearm within a school zone.  514 U.S. at 

551.  The Court first held that Section 922(q)(1)(A) was not an attempt by Congress to 
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power.  Id. at 558-560.  As a result, the constitutionality of this statute turned on whether 

  Id. at 559.  The Court concluded 

that Section 922(q)(1)(A) was unconstitutional because the government failed to 

demonstrate that the mere possession of guns in school zones produced the requisite 

substantial effect.   Id. at 567 568.  

  tute are 

based primarily on Lopez.  As noted earlier, the defendant first argues that the third Lopez 

category should control the jurisdictional analysis in the case at hand.   The defendant 

argues that the government cannot establish that an intrastate kidnapping substantially 

affects interstate commerce.   As a result, there is not federal jurisdiction for the kidnapping 

offense under the Commerce Clause.  Alternatively, the defendant argues that if the second 

Lopez category controls the analysis, the government cannot establish that a vehicle is an 

kidnapping statute; 

as a result, no federal jurisdiction exists for that offense.  The Court addresses these 

arguments in turn. 

Lopez Category Three: substantial effect on interstate commerce. 

Count Two of the Superseding Indictment clearly and unequivocally alleges that 

federal jurisdiction is based on the second Lopez category -- a vehicle being an 

and foreign commerce. Nevertheless, the 

defendant urges that the jurisdictional analysis should be conducted under the third Lopez 

category:  

discussed below, the Court concludes that the second Lopez category  empowering 

or things in interstate  controls the Commerce Clause analysis for the kidnapping statute.   

Moreover, the Court agrees with the numerous courts who have concluded that Congress 

did not exceed its Commerce Clause authority by expanding federal jurisdiction to 

kidnappings where an instrumentality of interstate or foreign commerce has been used to 
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commit that offense.   However, as discussed infra, the more difficult question is whether 

kidnapping statute.   

The Ninth Circuit has not addressed the constitutionality of the federal kidnapping 

statute or the Lopez category pursuant to which the statute must be analyzed.  However, 

other circuits have conducted their analysis of the constitutionality of the kidnapping 

statute under the second Lopez category  

the instrumentalities of interstate commerce, or persons or things in interstate commerce, 

United States v. Morgan, 

748 F.3d 1024, 1032 n.9 (10th Cir. 2014) (rejecting as applied challenge to the kidnapping 

statute because a cell phone, GPS device, and the Internet are instrumentalities of interstate 

commerce); see also United States v. Chambers

(finding that kidnapping statute did not exceed its Commerce 

Clause authority and that a cell phone is an instrumentality of interstate commerce under 

that statute).2  Those courts conclude that because the kidnapping statute prohibits the use 

of instrumentalities of interstate commerce for the harmful act of kidnapping, it is within 

 under the Commerce Clause. 

The courts reach that conclusion for several reasons.  

of § 1201 makes it a federal crime to use he mail or any means, facility, or instrumentality 

of interstate or foreign commerce  Chambers

at 81 (quoting 18 U.S.C. § 1201).  Thus, analyzing the kidnapping statute under Lopez 

 
2 District courts that have addressed a facial challenge to the kidnapping statute have 

commerce power pursuant to the second 
Lopez category.  See United States v. Bachicha, No. 1:19-cr-02328-MLG-1, 2023 WL 8566503 
(D.N.M. Dec. 11, 2023); United States v. Glover, No. 3:22-cr-00057-HZ, 2023 WL 3304311 (D. 
Or. May 7, 2023); United States v. Davis, No. 16 CR 570, 2019 WL 447249 (N.D. Ill. Feb. 5, 
2019); United States v. Brown, No. 13 Cr. 345(LGS), 2014 WL 4473372 (S.D.N.Y. Sept. 10, 
2014); United States v. Graves, No. 1:13-cr-417-WSD-JSA, 2014 WL 2589428 (N.D. Ga. June 9, 
2014); United States v. Ramos, 12 Cr. 566(LTS), 2013 WL 1932110 (S.D.N.Y. May 8, 2013); 
United States v. Taylor, No. 12-0056-WS, 2012 WL 3522528 (S.D. Ala. Aug. 14, 2012); United 
States v. Jacques, No. 2:08-cr-117, 2011 WL 1706765 (D. Vt. May 4, 2011). 
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category two is logical because the statute explicitly purports to regulate the precise activity 

identified in category two.  Id.  Second, when analyzed under the Lopez category two, it 

, since [t]he 

power of Congress over the instrumentalities of interstate commerce is plenary. Brown, 

2014 WL 4473373 at * 4 (quoting Cleveland v. United States, 329 U.S. 14, 19 (1946)).  

This plenary power extends to regulation of the channels and instrumentalities of 

mful purposes, even if the targeted harm itself 

  Id. (quoting Morgan, 

748 F.3d at 1032 n.7.  Lopez or any other case has the Supreme 

tory authority to prevent the harmful use of an 

instrumentality of interstate commerce.  Indeed, the Lopez 

empowered to regulate and protect the instrumentalities of interstate commerce . . . even 

though the threat may come only fr   Morgan, 748 F.3d at 1032.  

must be proved in every § 1

its Commerce Clause Chambers  

The Court finds the approach taken in the cases discussed above is well-reasoned 

and persuasive.  The Court concludes that the Ninth Circuit would take that approach if 

presented with constitutional challenge to the kidnapping statute based on 

Lopez to Commerce Clause challenges to other criminal 

offenses.  See United States v. Oliver, 60 F.3d 547, 550 (9th Cir. 1995) (Commerce Clause 

provides jurisdiction for the federal carjacking statute because the statute applies only to 

istory reflects that Congress was addressing 

economic evils of a interstate nature.); United States v. Dela Cruz, 358 F.3d 623, 625 (9th 

Cir. 2004) (A telephone is an instrumentality of interstate commerce for purposes of 18 

onventional way, as a means of communication and as part 
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Because the kidnapping statute is properly analyzed under the second Lopez 

al challenge to 

this statute based on the third Lopez category.  Accordingly, the Court recommends that 

the District Court deny the Motion to Dismiss Count Two of the Superseding Indictment 

on this ground.    

Lopez Category Two: instrumentality of interstate commerce.   

As noted earlier, the Ninth Circuit had not addressed a constitutional challenge to 

the kidnapping statue based on a Commerce Clause violation.  However, as also noted 

earlier, the Ninth Circuit has applied Lopez to Commerce Clause challenges to other 

criminal offenses.  See Oliver, 60 F.3d 547 (9th Cir. 1995); Dela Cruz, 358 F.3d 623 (9th 

Cir. 2004).  The Court turns to a discussion of those cases before addressing cases that have 

addressed the precise issue at hand  i.e., whether a vehicle used solely intrastate during a 

kidnapping statute.    

In Oliver, the defendant was charged under the federal carjacking statute, 18 U.S.C. 

§ 2119.  60 F.3d at 548.   That offense only involved alleged intrastate activity.  Id. at 549.  

The defendant argued that Congress exceeded its power under the Commerce Clause in 

enacting the carjacking statute because that offense is not sufficiently related to interstate 

commerce.  Id.   

The Ninth Circuit first noted that it recently rejected that same argument in United 

States v. Martinez, 49 F.3d 1398, 1400 1401 (9th Cir. 1995).  Oliver, 60 F.3d at 549 50.   

The Oliver Lopez did not alter its 

view.  Id. at 550.  The court explained that in Lopez the Supreme Court found that the Gun-

Free Zones Act contained no jurisdictional element which would ensure, through a case-

by-case inquiry, that the firearm in possession affected interstate commerce.  Id.  The 

Supreme Court also noted that this statute did not seek to protect an instrumentality of 

interstate commerce.  Id.   

The Ninth Circuit concluded that, unlike the Gun-Free Zones Act, the carjacking 
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statute has a very different background.  Id.   

at has been transported, shipped, or received in interstate or 

Oliver, 60 F.3d at 550 (quoting 18 U.S.C. 2119)). 

themselves are  Id.  

s was not silent regarding the effect of carjacking on interstate 

Id.  

as a high grow industry that involves taking stolen vehicles to different states to retitle, 

exporting 

   Id. (internal quotations and citations omitted).  The court reasoned that the fact 

that Congress was addressing economic evils of an interstate nature differentiate[d] the 

carjacking statute from the firearms statute invalidated in Lopez  Id.  

The case at hand is distinguishable from Oliver because federal jurisdiction for 

activity 

built into the jurisdictional provision of the carjacking statute  a car moving from one state 

to another at any point in time, even if not in connection with the carjacking offense.  That 

is not the case for the kidnapping statute.  The carjacking statute is similar to many federal 

firearms offenses where jurisdiction is premised on the interstate movement of a firearm 

or its parts at any point in time.   Again, jurisdiction under the kidnapping statute is much 

broader and does not explicitly require interstate movement of persons or objects.  Oliver 

is also distinguishable because there are congressional findings that address the effect of 

carjackings on interstate commerce.  The legislative history for that statute shows that 

Congress was addressing the economic evils that resulted from carjackings.  By contrast, 

there are no congressional findings for the 2006 amendments to the kidnapping statute 

which greatly broadened federal jurisdiction for that offense.  As a result, the Court does 

not find Oliver especially helpful in resolving the jurisdictional issue in the case at hand. 

However, the Ninth Circuit has rejected a Commerce Clause challenge to a statute 

that is more comparable to the federal kidnapping statute.  See Dela Cruz, 358 F.3d 623, 
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625 (9th Cir. 2004).  The defendant in that case was charged with a violation of 18 U.S.C. 

through the use of the mail, telephone, telegraph, or other 

 to make a threat or convey false information 

concerning an attempt to kill, injure, or intimidate any individual or unlawfully damage or 

destroy any building, vehicle or other real or personal property by means of fire or an 

explosive.  18 U.S.C. § 844(e).  r calls must have 

substantially affected interstate commerce [(Lopez category three)] in order to be reached 

Dela Cruz, 358 F.3d at 625. 

The Ninth Circuit 

erroneous reading of Lopez and 

have substantial effects on interstate commerce in order to be reached under the commerce 

Id.   The Dela Cruz court applied the second Lopez category because a phone was 

alleged to be an instrumentality of interstate commerce; as a result, no substantial effects 

inquiry [was] Id.  

made the ca Id.  The court held that 

used in a conventional way, as a means of communication and as part of an interstate 

communications network, it is an instrumentality of interstate commerce Id.3   

This Court finds that Dela Cruz is distinguishable from and not controlling on the 

issue in the case at hand.  The Dela Cruz 

instrumentality of interstate commerce was based on the inherent nature of that 

instrumentality  i.e., a phone can only function in a conventional way because it is part of 

an interstate communications network.   As discussed in detail below, the same is true for 

cell phones, the internet, and GPS devices;  but that is not the case for motor vehicles.       

 
3 As discussed in text infra, the reasoning of the Dela Cruz has been applied by other courts 

purposes of the kidnapping statute.  See Morgan, 748 F.3d at 1031 (cellular phones, Global 
Positioning System, and the internet a
under the kidnapping statute); Chambers
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In United States v. Glover, which involved a kidnapping charge where a cell phone 

and vehicle were alleged to have been used during the commission of the offense, the 

district court relied heavily on Dela Cruz ommerce Clause 

challenges.  2023 WL 3304311 (D. Or. May 7, 2023).  The court found that the kidnapping 

statute was comparable to the bomb statute in Dela Cruz.  Glover, 2023 WL 3304311, at 

*10.   contention, Dela Cruz 

instrumentality of interstate commerce to be constitutional under Lopez Id. 

at *10.  The Glover ents that the government must 

employment of that instrumentality in interstate Id. at *10.  The court 

 conclusion 

that a phone is an instrumentality of interstate commerce whether or not the defendant used 

it in interstate commerce and that the government need not prove use in interstate 

Id. at *11.  

inconsistent with the text of the kidnapping statute which provides several jurisdictional 

 The court held that the 

only reasonable interpretation of the kidnapping statute is that the instrumentality must be 

used in interstate co Id.  

applied to the defendant.  Id.  

Here, the government relies on Glover to support its argument that a vehicle used 

during an intrastate kidnapping is an instrumentality of interstate commerce.   The Court 

disagrees that Glover Glover court  was 

on whether a cell phone used during the kidnapping was an instrumentality of interstate 

commerce.  Indeed, the court relied almost exclusively on Dela Cruz where the 
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instrumentality was also a phone.  The Glover court only mentions vehicles in three 

instances and provides no analysis of why they are instrumentalities of interstate commerce 

for purposes of the kidnapping statute.  The first is when the court noted that the defendant 

.   

Id. at *10.   As a result, the court did not need to resolve or even address that issue, which 

is the precise issue in the case at hand.  The second is where the court held that that the 

either instrumentality was actually used in interstate 

Id. (emphasis added).  Again, that is not the issue the Court is faced with here.  

The third is when the court stated that:   

d Lopez 
category the Government advances, many crimes that have been traditionally 
handled by the states may fall under the purview of federal jurisdiction, 
which raises concerns in our federal system.   However, this Court is bound 

interpretation of Lopez, which is in line with the 
 

Id. at *11.    

 Given the minimal discussion about motor vehicles generally and the absence of 

any discussion of why a vehicle is an instrumentality of interstate commerce, the Court 

does not find Glover as helpful as the government contends.  Relatedly, as discussed earlier, 

the Court disagrees with Glover Dela Cruz compels the 

conclusion that vehicles are instrumentalities of interstate commerce for purposes of the 

kidnapping statute.   

The Court turns to cases not initially cited by either party that address whether a 

vehicle is an instrumentality of interstate commerce for purposes of the kidnapping statute.  

See United States v. Protho, 41 F.4th 812 (7th Cir. 2022); United States v. Bachicha, No. 

1:19-cr-02328-MLG-1, 2023 WL 8566503 (D.N.M. Dec. 11, 2023); United States v. 

Chavarria, No. 22-cr-1724-KG, 2023 WL 3815203 (D.N.M. June 5, 2023).   While helpful 

generally, these courts reach different conclusions and the courts who reach the same 

conclusion use different reasoning.    
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In Protho, 

th 

 rather than a class  when deciding their 

 for purpose of the kidnapping statute.  Id.  Stated another way, the 

evidence must show that the specific automobile at issue was, at some point, used for an 

interstate purpose.  Id.    

The Seventh Circuit position that the Commerce 

Clause requires a court to consider each automobiles specific use in interstate commerce.  

Id. 

Id.  However, the court 

went on to note that even automobile used for 

the kidnapping was used in interstate commerce.  Id.  The defendant drove the automobile 

across state lines several times on the day of the kidnapping and regularly drove the 

automobile between the state where he lived and the state where he worked.  Id.   As a 

result, there was    

At first blush, Protho seems to 

hand.  However, the Seventh Circuit did not adequately explain why 

 automobiles as a class  that 

matters.   The court primarily relied on another Seventh Circuit opinion addressing the 

federal murder-for-hire statute, 18 U.S.C. § 1958(a), which reached the same conclusion.   

See United States v. Mandel, 647 F.3d 710 (7th Cir. 2011).4   However, Mandel is 

 
4 In United States v. Windham, 53 F.4th 1006, 1012 (6th Cir. 2022), the Sixth Circuit agreed 

with Protho that in interpreting the federal kidnapping statute, it was helpful to consider other 

in Windham plead guilty to a kidnapping offense but then argued on appeal that the factual basis 
for his guilty plea was insufficient because it did not establish that he used the cell phone or 
automobile to conduct interstate activity.  Windham, 53 F.4th at 1011.   The court noted that it has 
previously and 

-for-hire statute and the carjacking statute.  Id. at 
1013.  The court found that the jurisdictional provision of the kidnapping statute was analogous to 
those statutes.  Id.  As a result, the court held that 
satisfies § Id. at 1011.  
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distinguishable from Protho and the case at hand.   

The court in Mandel noted that subsection 1958(b)(2) of the murder-for-hire statute 

  647 F.3d at 720.  In fact, the defendant did not 

  Id.  Rather, the 

defendant argued that the automobile had to be employed in interstate commerce.  Id. at 

721.  The court rejected that argument based on the plain language of the murder-for-hire 

statute.   The Mandell [plain] language of § 1958 was 

ambiguous, . . . 

killings pursuant to its   

Id. (internal quotations and citations omitted).5  Id.   

In contrast to the murder-for-hire statute, the kidnapping statute does not provide a 

general definition an instrumentality of interstate commerce  for purposes of that 

statute, let alone specifically provide that a means of transportation meets that definition.   

Moreover, unlike the murder-for-hire statute, the legislative history for the 2006 

amendments to the kidnapping statute is silent on why Congress expanded federal 

jurisdiction for that offense.  Thus, this Court disagrees with the Protho court that Mandell 

is dispositive of the issue in the case at hand.    

The Protho court also noted  circuits have followed this course 

 

that automobiles be viewed individually when determining their instrumentality status.    41 

 
about  relying on these other federal statutes is discussed in text, infra.      

5 With respect to the legislative history, the Mandel 

federal jurisdiction wh
murder for hire offense, regardless of whether the use is interstate in nature . . . or purely intrastate 
in nature . . . .  647 F.3d at 721.  
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F.3d at 829 (citing United States v. Bishop, 66 F.3d 569 (3d Cir. 1995); United States v. 

Cobb, 144 F.3d 319 (4th Cir. 1998); United States v. McHenry, 97 F.3d 125 (6th Cir. 1996); 

United States v. Robinson, 62 F.3d 234 (8th Cir. 1995); Oliver, 60 F.3d at 550).  However, 

all but one of those courts were addressing the carjacking statute.6  

statute, the kidnapping statute is meant to protect people, not an instrumentality of interstate 

Windham, 53 F.4th at 1012.  Moreover, as discussed earlier, 

Congress made findings about the economic effect that carjackings have on interstate 

commerce.  Once again, Congress was silent about the effects of kidnapping on interstate 

commerce when it amended the kidnapping statute in 2006 to expand federal jurisdiction 

for that offense.   at point was dispositive on the jurisdictional issue 

for the court in United States v. Chavarria, No. 22-cr-1724-KG, 2023 WL 3815203, at *4 

(D.N.M. June 5, 2023).    

In Chavarria, the defendant was charged with a kidnapping resulting in death.  2023 

WL 3815203, at *1.  The defendant allegedly used a vehicle offense during the commission 

of the offense, but the offense involved solely intrastate activity.  Id.  The indictment 

alleged that federal jurisdiction was based on a vehicle and 

  Id.  The defendant did not dispute that the federal 

kidnapping statute applies to instrumentalities of interstate commerce or that the second 

Lopez category applied to his challenge to the kidnapping count.  Id. at *2 3.   

is not an instrumentality of interstate commerce when use for intrastate non-economic 

  Id.  The defendant also argued that the Commerce 

Clause can be used to regulate instrumentalities of interstate commerce only if 

congressional hearings determine that the activity in question has a substantial effect on 

  Chavarria, 2023 WL 3815203, at *2 3.  The defendant noted that 
 

6 The Protho court also cites to Morgan where, as already discussed, the Seventh 
Circuit held that cellphones, the internet, and GPS devices are instrumentalities of interstate 
commerce for purposes of the kidnapping statute.  As discussed in text infra, the nexus that 
those instrumentalities have to interstate commerce is quite different than vehicles as a 
class.     
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  Id.   

The district court dismissed the kidnapping charge primarily based on the lack of 

Congressional findings on the economic evils of using a vehicle during an intrastate 

kidnapping.  Id. at *4.  The court began its analysis by pointing out that although Lopez 

was specifically addressing the third category activity that Congress may regulate under its 

commerce power, some aspects of the decision are instructive to the second category.  Id.  

which Congress has sought to protect an instrumentality of interstate commerce or a thing 

in interstate commerce. Id. (quoting Lopez, 514 U.S. at 559).  The Chavarria court then 

gress sought to protect when enacting the kidnapping 

statute.  The way the [Supreme] Court characterizes this second category suggests that 

vehicles are not an instrumentality of interstate commerce in connection with the 

kidnapping statute, by which Congr   

Chavarria, 2023 WL 3815203, at *4.  

The court turned to a discussion of Morgan

with an as-   Id.  The 

defendants in Morgan used cell phones, a GPS device, and vehicles during the commission 

of the kidnapping.  Id.  The Chavarria 

utilizing a vehicle during the kidnapping, the Tenth Circuit does not list vehicles among 

the means, facilities, or instrumentalities of interstate or foreign commerce used by 

  Id.  In fact Morgan.  

Id.   The dearth of discussion about vehicles indicated to the Chavarria 

 Chavarria, 2023 WL 

3815203, at *4.  

The district court then turned to United States v. Morrison, 529 U.S. 598, 617 

(2000), even though the Supreme Court was once again applying the third Commerce 
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Clause category.  Id.  at *5. soning 

for declaring the criminal statute unconstitutional in that case also applied to the kidnapping 

statute analyzed under category two.  Id.  First, the kidnapping statute regulates a non-

economic violent crime.  Id.  And the Supreme Court has noted th thus far in our 

  Id. (quoting Morrison, 529 U.S. at 613). 

gress[ s] intent for application of the 

federal kidnapping statute whenever there is use of a vehicle, nor any jurisdictional element 

Chavarria, 2023 WL 3815203, at *5.  

congressional findings regarding the impact of a vehicle involved in kidnapping on 

interstate commerce and it appears the United States has made such conclusion of law as 

part of its Superseding Indictment when it defined the vehicle as an instrumentality of 

Id

Congress may regulate noneconomic, violent criminal conduct based solely on that 

Id. (quoting  Morrison, 529 U.S. at 

617.)   

Commerce Clause authority and bring under federal jurisdiction non-economic criminal 

  

Id. at *8.   

the Commerce Clause because of a use of a vehicle without explicit congressional intent 

to regulate non-economic criminal behavior and with no jurisdictional or case-by-case 

  Id.     

This Court agrees with Chavarria that, unlike the federal carjacking statute, the 

why federal 

jurisdiction for kidnapping was expanded by the Adam Walsh Act in 2006.  However, it is 

hard to reconcile  Morgan with 
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 laser focus on the absence of congressional findings for the kidnapping statute.  

As discussed earlier, in Morgan the Tenth Circuit held that cell phones, GPS devices, and 

the Internet are instrumentalities of interstate commerce.  The Tenth Circuit did so 

that these devices used in a kidnapping 

have on interstate commerce.  That result is arguably inconsistent with the reasoning of 

Chavarria.  Perhaps the Chavarria court viewed these electronic devices, whose signals 

undoubtedly cross state lines, inherently different that vehicles.  As discussed below, this 

Court is certainly of that view.          

However, the Court does not agree with Chavarria that failure to address 

Chavarria, 2023 WL 3815203, at *6.  The 

indictment in Morgan alleged (and the jury instructions stated) that the electronic devices 

referred to above were the instrumentalities of interstate commerce that provided federal 

jurisdiction for the kidnapping offense.  748 F.3d at 1031-1032.  For whatever reason, the 

government in that case chose not to allege that the vehicles were instrumentalities of 

interstate commerce.  As a result, the Morgan court simply never had to address that issue.      

Another district court in the District of New Mexico disagreed with Chavarria  

reasoning and reached the opposite conclusion.  United States v. Bachicha, No. 1:19-cr-

02328-MLG-1, 2023 WL 8566503 (D.N.M. Dec. 11, 2023).  As in Chavirra, the 

kidnapping offense in Bachicha 

  2023 WL 8566503, at *1.   The 

gedly used a 

motor vehicle during the commission of the offense, which it identifie[d] as a means, 

  Id.  The defendant moved to dismiss 

the kidnapping offense arguing that in enacting the 2006 amendment to the kidnapping 

 Id.   

The district court denied the motion for the following reasons.  The court pointed to 
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 and reasoned that a motor vehicle 

e.g., 

kidnapping for the primary purpose of committing sexual assault)   Id.  The court believed 

  Id.  With that 

understanding

-all encompassing for example  both 

tangible objects, like cell phones and GPS devices, as well as intangibles like the internet. 

. . . I

 Bachicha, 2023 WL 8566503, at *1 (internal citations omitted).   

The court also found that its conclusion was 

Congre ; more specifically, the 

three broad categories of activity identified in Lopez that Congress may regulate under its 

commerce power.  Id. at *2.  The court concluded h the 

Id.   

 though the kidnappings occurred entirely within the 

boundaries of New Mexico, they were facilitated by the use of a regulated instrumentality 

comports with the Commer Id. (quoting Morgan, 

748 F.3d at 1032).                  

circumstances concur that Congress possesses this authority and accordingly those courts 

Id. 

(citations omitted).   Although these cases were decided under the federal carjacking 

anguage 

2023 WL 8566503, at *2. 

The court noted that it was aware that Chavarria interpreted 
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decision in Morgan as foreclosing the possibility that motor vehicles are an 

instru  Id.  However, the Bachicha court did not read 

Morgan 

Morgan court: the indictment and tendered jury instructions

et, and 

a GPS device in furtherance of the kidnapping plot  not Id. (emphasis 

in original).  Thus, the t did not reach the 

issue, and its decision does not exclude the possibility that vehicles are instrumentalities of 

Id.   

As discussed above, the Court agrees with Bachicha that Morgan does not foreclose 

the possibility that a motor vehicle is an instrumentality of interstate commerce under the 

kidnapping statute.  The Court also agrees that the Supreme Court in Lopez made clear that 

Congress can regulate instrumentalities of interstate commerce under its commerce power.   

However, the Court is not persuaded by Bachicha  reasoning that a motor vehicle is per 

se an instrumentality of interstate commerce under the kidnapping statute.  

T  

-- adds 

much to the Commerce Clause analysis.  There is no doubt that a motor vehicle comports 

with the ordinary meaning  in terms of it being used to accomplish a 

purpose, here, a kidnapping.  Given , a defendant 

would be hard-pressed to succeed on a Commerce Clause challenge because an object used 

 In fact, the Court has not found a case 

where a defendant made that argument.  But the ordinary meaning 

Power. Congress only 

 

The Court also does not understand how the Commerce Clause analysis is impacted 

by the fact that Congress used t ,  and therefore 
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n expansive -all.   As discussed above, the 

 is already broad.  The addition of the 

, ,  

this already broad term.   But even if the Bachicha is correct, once again, the breadth of the 

tangible and intangible objects that meet the definition of an instrumentality does not mean 

ordinary meaning 

of that term.  However, that is only the beginning of the jurisdictional analysis under the 

Commerce Clause.  The instrumentality must have the requisite nexus to interstate 

commerce.  The rub is how that nexus is established under the Commerce Clause.   

Congressional findings are clearly the best evidence of the interstate nexus because 

they have repeatedly been used show that the enactment of a federal statute was within 

.  The carjacking and murder for hire statutes are the best 

examples.   Although the government does not make this argument, the Court disagrees 

with Protho and Windham that it is helpful to compare the jurisdictional provisions of the 

carjacking or the murder-for-hire statutes to the kidnapping statute.  In fact, the Court 

believes it is not appropriate to do so because the jurisdictional provisions are not 

comparable given the language used in these other statutes.   

Relatedly, the Court rejects any notion that the legislative history for either the 

carjacking statute or the murder for hire statute is relevant to the Commerce Clause analysis 

for kidnapping statute.  The congressional findings for the carjacking and murder of hire 

statutes are specific to the effect that each offense has on interstate commerce.  As a result, 

those findings are not relevant to 

undoubtedly broad, but a federal statute under its 

commerce power is dependent on the effect on interstate commerce, 

and not the activity prohibited by an unrelated statute.  Stated another way, the Commerce 

Clause analysis is statute specific, as is the legislative history and congressional findings 

that                         
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Unlike the 2006 amendments to the kidnapping statute, there is legislative history 

for when the kidnapping statute was first enacted in 1932.  The Supreme Court noted that 

this statute was drawn against a backdrop of organized violence and an epidemic of 

kidnappings.  Chatwin v. United States, 326 U.S. 455, 462 63 (1946).  Law enforcement, 

who had no uniform intercommunication and whose authority was restricted to their own 

jurisdiction, found themselves laughed at by criminals who had no such limitations or 

restrictions.  Chatwin, 326 U.S. at 462 63.  As a result, a person would be kidnapped in 

one state and whisked into another by captors who knew that law enforcement in the 

jurisdiction where the crime was committed did not have authority in the neighboring state.  

Id.   The federal kidnapping statute was designed for these situations where victims were 

transported across state lines.   Id.  

In United States v. Toledo, 985 F.2d 1462, 1467 (10th Cir. 1993), a pre-Adam Walsh 

Act case, in Chatwin suggests 

that the concern of Congress in enacting the federal kidnapping statute was not to regulate 

comprehensively an activity that it perceived as having an adverse effect on interstate 

commerce or to protect the instrumentalities of interstate commerce.  Rather, Congress was 

attempting to address the misuse of interstate commerce by kidnappers to frustrate the 

 

Prior to the passage of the Adam Walsh Act in 2006, federal law prohibited 

kidnapping only where the victim was transported across state line[s].  With the passage of 

the Act, however, jurisdiction was expanded to include kidnappings 

travels in interstate or foreign commerce or uses the mail or any means, facility, or 

instrumentality of interstate or foreign commerce in committing or in furtherance of the 

commission of the offense. United States v. Frazier, No. 3:17-cr-00130, 2023 WL 

4930187 (M.D. Tenn. Aug. 2, 2023) (quoting 18 U.S.C. 1201(a)(1)).7  But, once again, 

 
7 

6 amendments simply by 
advances in technology.  To be sure, advances in technology have made cell phones, the internet, 
and GPS devices instrumentalities of interstate commerce.   But the same is not true for motor 
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there are no congressional findings or legislative history for the 2006 amendments that 

address the need to broaden federal jurisdiction for kidnappings, let alone the impact of a 

vehicle involved in kidnapping on interstate commerce. 

concern in enacting the kidnapping statute in 1932 was not to protect the instrumentalities 

of interstate activity or even regulate an activity that had an adverse effect on interstate 

commerce.  On their face, the 2006 amendments to the jurisdictional provision of 18 U.S.C. 

1201(a)(1) do exactly that; but there is no mention in the legislative history for why those 

protections were  of interstate activity are used during a 

kidnapping, let alone an intrastate kidnapping.  As a result, it is difficult for courts to 

determine whether the expansion of federal jurisdiction for kidnapping offenses is within 

 

As discussed above, this Court has concerns about the reasoning of each court that 

has addressed whether a vehicle used in an intrastate kidnapping is an instrumentality of 

interstate commerce under the kidnapping statute.  Those concerns undoubtedly stem from 

ntent in a vacuum for a violent offense that was traditionally reposed in 

the States.   The result is the conflicting conclusions of the courts discussed above each of 

which employ a different Commerce Clause analysis. 

The Court believes that the proper analysis of whether a motor vehicle is an 

instrumentality of interstate commerce under the kidnapping stature is the 

argument that the Seventh Circuit rejected in Protho.  That is, a court must view 

automobiles individually, rather than as a class, when deciding their instrumentality status 

under the kidnapping statute.  Stated another way, a motor vehicle used during a 

kidnapping can only be an instrumentality of interstate commerce if the evidence at trial 

establishes that the vehicle at issue was used for an interstate purpose (even if the vehicle  

 
vehicles which existed in 1932 (although less prevalent than today) when the kidnapping statute 
was enacted.  Indeed, motor vehicles were likely the primary means of transportation used in 1932 
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did not travel interstate during the commission of the offense) or has some other requisite 

nexus to interstate commerce.8  This conclusion ensures there is a case-by-case Commerce 

Clause analysis for a kidnapping offense where jurisdiction is based on the use of a vehicle 

during the commission of that offense.  Such an analysis is necessary given the 

congressional silence when the kidnapping statute was amended in 2006 to greatly expand 

federal jurisdiction for that offense.  That analysis is also necessary because the use and 

regulation of vehicles differ from other modes of transportation, such as a common carrier. 

The Supreme Court in the Shreveport Rate Cases

federal law that prohibited the use of an instrumentality of interstate commerce  a railroad 

 Morgan, 748 F.3d at 1032.  Even in 1914, 

railroad companies were easily analyzed as a class under the Commerce Clause because 

tracks were laid across state lines and a railroad company is a commercial venture. A person 

who takes a train uses an instrumentality of interstate commerce regardless of whether the 

person intends only to travel within one state.  The same is true for a commercial airline or 

a bus company that has interstate routes even if the passenger is only travelling intrastate 

during the commission of an offense.  That is not the case for automobiles, which simply 

can (or did) travel interstate.  Additionally, railroad and airline traffic are commercial in 

character, whereas motor vehicles are not generally used for commercial purposes.  

Moreover, railroads and airlines are heavily regulated by the federal government.  Motor 

vehicles are primarily regulated by the states, at least with respect to traffic rules, licensing 

drivers, as well as registration and insurance requirements.   For these reasons, unlike a 

common carrier, motor vehicles are not inherently an instrumentality of interstate 

commerce, and therefore, cannot as a class under the Commerce Clause.  

finds support in Garcia v. Vanguard Car Rental USA, Inc., 

 
8   Federal jurisdiction for carjacking statu

commerce power, hinges on the vehicle being transported, shipped, or received in interstate or 
foreign commerce.  The government must prove that jurisdictional element at trial.  Perhaps that 
showing is sufficient for jurisdiction under the kidnapping statute as well. 
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540 F.3d 1242, 1249 50 (11th Cir. 2008).  In that case, the Eleventh Circuit expressed 

sufficient to support the exercise of the commerce power, there would be no limit to the 

aspects of autom 9  Mandel, 647 F.3d at 710.  The 

Eleventh Circuit the Graves Amendment, 49 U.S.C. 30106,

shielded rental and leasing firms for vicarious liability for injuries to persons or property 

aris

Garcia, 540 F.3d at 149-1250.  The Garcia c

are always instrumentalities of interstate commerce . . . Congress would have plenary 

power not only over the commercial rental market, but over many aspects of automobile 

  Id. 

at 1250.10 

The concern about the federal government expanding into subject matters that were 

traditionally reserved to the states was also addressed by the Supreme Court in Morrison.  

gregate effect on interstate commerce. 

Morrison, 

violence that is not directed at the instrumentalities, channels, or goods involved in 

interstate commerce has always been th Windham, 53 F.4th at 

1011 (quoting Morrison, 529 U.S. at 618)).  In holding that Congress exceeded its 

 
9 In his dissent in Bishop, 66 F.3d at 598 (where the Third Circuit upheld a Commerce 

Clause challenge to the federal carjacking statute), Circuit Judge Becker noted that whereas rail, 
plane, and commercial truck traffic is almost always commercial in character, the use of private 
automobiles is often neither interstate nor commercial.  The mere fact that private cars can be used 
in interstate commerce thus was ins  to justify the exercise of the 
commerce power.  Id. 

10 The Garcia court ultimately upheld the Graves Amendment under the third Lopez 
category:  activities that substantially affect interstate commerce.  In its supplemental pleading, the 
government presents the alternative argument that the kidnapping statute also falls within 

Lopez category.  That argument has been rejected by 
many other courts and there is no evidence before this Court to support that argument. 
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commerce power in enacting the Violence Against Women Act, the Court noted 

 police power, which the Founders denied the 

National Government and reposed in the States, than the suppression of violent crime and 

Id. (quoting Morrison, 529 U.S. at 618)).  The same is true 

for the kidnapping statute, a crime traditionally reposed in the states, especially in the 

absence of congressional findings that address how federal regulation of intrastate 

kidnappings is directed at instrumentalities of interstate commerce.    

For the reasons discussed above, the Court concludes that motor vehicles cannot be 

analyzed as a class under the commerce clause for purposes of the kidnapping statute.  A 

connection to interstate commerce is fact specific, and therefore, an 

individual case-by-case analysis must be conducted to determine the instrumentality status 

of a motor vehicle used in a kidnapping.  In the context of this motion to dismiss, the Court 

does not have sufficient facts to make the instrumentality determination.  The only fact 

presented to the Court in connection with the instant motion is that a vehicle was used to 

commit an intrastate the kidnapping.  That fact alone does not make the vehicle an 

instrumentality of interstate commerce.  The government must present evidence at trial to 

establish that the motor vehicle used during the kidnapping is an instrumentality of 

interstate commerce.11 

 
11  As discussed in text infra -by-case Commerce Clause 

analysis is necessary is also consistent with district court cases that reject facial challenges to the 
kidnapping statute made in a motion to dismiss and conclude that is 
properly addressed after there is a full development of the facts at trial.  See United States v. Ramos, 
No. 12 Cr. 556(LTS), 2013 WL 1932110, at *3 4 (S.D.N.Y. May 8, 2013) (D
challenge that the use of the vehicle 

at trial.); United States v. Davis, No. 16 CR 570, 2019 WL 447249, at *3 (N.D. Ill. Feb. 5, 2019) 
(Defendant can file a motion for acquittal at trial to support his argument that use of a telephone 

United States v. 
Brown, No. 13 Cr. 345(LGS), 2014 WL 4473372, at *4 (S.D.N.Y. Sept. 10, 
argument that the kidnapping statute as applied in his case is unconstitutional because the use of 
the instrumentality (which the government did not specify in the indictment) is solely intrastate or 
incidental to the offense is not properly addressed in a motion to dismiss because it challenges the 
sufficiency of the evidence.). 
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whether a vehicle is an instrumentality of interstate commerce for purposes of the 

kidnapping statute is a question of law for the court to decide.  The government asserts that 

if the trial court determines that vehicles are instrumentalities of interstate commerce as a 

matter of law, the court will instruct the jury accordingly.  The jury will then decide the 

factual issue of whether the defendant used a vehicle to commit or during the commission 

of the kidnapping.    

Although the Court expressed skepticism at oral argument that the government was 

correct, cases from other circuits support its position.  See Morgan, 748 F.3d at 1034 

(district court correctly instructed the jury that cell phones, GPS devices and the internet 

are instrumentalities of interstate commerce; to hold otherwise would allow one jury to 

find that these devices are instrumentalities of interstate commerce and another jury to find 

they are not); Protho, 41 F.4th at 828 (noting that the district court instructed the jury that 

the defendant used an instrumentality of interstate commerce if he used an automobile in 

committing or in furtherance of the commission of the offense).  

conclusion that a case-by-case factual analysis is necessary to determine the instrumentality 

status of a vehicle for purpose of the kidnapping applies regardless of whether the judge or 

jury makes that determination.12                     

Simply stated, even if the instrumentality status of a vehicle is a question of law, 

additional facts are required for the trial court to make that legal determination.  As already 

discussed at length, unlike cell phones, the internet, GPS devices, and common carriers, 

cars are not inherently an instrumentality of interstate commerce.13  As a result, the 
 

12  The Morgan court concluded that if instrumentality status was a question fact, it would 
allow one jury to find that these devices are instrumentalities of interstate commerce and another 
jury to find they are not.  748 F.3d at 1034.  That is certainly a concern if instrumentalities are 
analyzed as a class; but it is far less of a concern if instrumentality status is determined based on 
the facts of each case.   

13  The Court notes that any case where cell phones, GPS devices, or the Internet are used 
during the commission of an offense, the government undoubtedly presents evidence at trial about 
how those devices work  e.g., signals are transmitted via wires or satellites between states and 
foreign counties  legal conclusion that these devices are 

43a



 

- 30 - 

 

 

1

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

determination of whether the motor vehicle used during the kidnapping is an 

instrumentality of interstate commerce cannot be made in the context of a motion to 

dismiss.    

CONCLUSION 

The Court concludes that motor vehicles cannot be analyzed as a class in 

determining their instrumentality status for purposes of the kidnapping statute.  Stated 

another way, a vehicle is not per se 

intrastate kidnapping offense simply because motor vehicles can travel between states.  

However, there is no doubt that a motor vehicle can, based on the facts of a given case, 

qualify as an instrumentality of interstate or foreign commerce under the federal 

kidnapping statute.  For that reason, the defendant has failed in his facial constitutional 

challenge to the kidnapping offense.   

no set of circumstances exists under which the Act would be valid.  The fact that the 

[relevant statute] might operate unconstitutionally under some conceivable set of 

United States v. Ramos, No. 12 

Cr. 556(LTS), 2013 WL 1932110 (S.D.N.Y. May 8, 2013) (quoting United States v. 

Salerno, 481 U.S. 739, 745 (1987).  Because a motor vehicle can qualify as an 

instrumentality of interstate commerce for purpose of the kidnapping statute, the defendant 

cannot meet the high bar of establishing that no set of circumstances exist under which the 

statute would be valid. 

For purposes of a motion to dismiss, the Court must accept the truth of the 

allegations in the indictment in analyzing whether a cognizable offense has been charged.  

Boren tion that an 

instrumentality of interstate commerce, i.e., a vehicle, was used to commit the kidnapping 

offense is facially valid.  Because Count Two states a cognizable offense, it is 

 
instrumentalities of interstate commerce as a matter of law.  It seems logical that the government 
should be required to offer evidence at trial legal conclusion that a 
vehicle used during the kidnapping is an instrumentality of interstate commerce.   
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instant motion based on the 

facial challenge to the kidnapping statute.       

 as applied  constitutional challenge to the 

kidnapping statute because the defendant is challenging the sufficiency of the evidence 

establishing jurisdiction.  A motion to dismiss is not the appropriate vehicle to address 

factual issues. United States v. Davis, No. 16 CR 570, 2019 WL 447249, at *3 (N.D. Ill. 

Feb. 5, 2019).  here is no such thing as a motion for summary judgment in a criminal 

Brown, 2014 WL 4473373, at *4 (quoting Russell v. United States, 369 U.S. 749, 

791 (1962)).  The Government has not presented all of its evidence; it has only provided 

enough sufficient for an indictment. Davis, 2019 WL 447249, at *3.  

Ramos, 2013 WL 1932110, at *3.14   If the defendant believes that the evidence presented 

at trial does not support the interstate commerce element on the kidnapping offense, he can 

file a motion for acquittal under Fed. R. Crim. Pro. 29.  Davis. 2019 WL 447249, at *3.15   

Accordingly, the Court recommends that the District Court deny to the Motion to Dismiss 

Count as-applied  challenge following the 

Ramos, 2013 WL 1932110, at *4.   

 

   

 

 
14  A jury found the defendant in Ramos guilty of the kidnapping offense.  United States v. 

Ramos
s used 

in furtherance of the kidnapping.  Ramos
argument because the evidence at trial was sufficient to allow a reasonable fact finder to conclude 
that the defendant used a telephone during the kidnapping.  Id. at 30. Specifically, the victim 
testified that he was thrown in the back of the car and during 
on the phone Id -
a reasonable juror could conclude that the defendant used a phone during the kidnapping.  Id.            

15 
different instrumentality being used during the commission of the kidnapping should be raised 
with the district court if the government intends to do so.  That issue is not before this Court.     
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RECOMMENDATION 

For the reasons discussed above, it is recommended that the District Court deny the 

, but grant the 

  

Pursuant to 28 U.S.C. §636(b) and Rule 59(b)(2) of the Federal Rules of Criminal 

Procedure, any party may serve and file written objections within fourteen (14) days after 

being served with a copy of this Report and Recommendation.  No reply shall be filed 

unless leave is granted from the District Court.  If objections are filed, the parties should 

use the following case number: CR 22-01545-TUC-RM. 

 Failure to file timely objections to any factual or legal determination of the 

Magistrate Judge in accordance with Fed. R. Crim. P. 59 may result in waiver of the right 

of review. 

 

      Dated this 1st day of March, 2024. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

 
 
United States of America 
 
v. 
 
Aaron Thomas Mitchell 

 

*AMENDED JUDGMENT IN A CRIMINAL CASE 
 
CR-22-01545-001-TUC-RM (EJM) 
 
Stephanie Kathryn Bond (CJA) and Laura Elizabeth 

Udall (CJA) 
Attorneys for the Defendant   

USM#: 13040-510   

 

*AMENDED TO INCLUDE RESTITUTION. 

 

THERE WAS A VERDICT OF guilty on August 30, 2024, as to Count 1 and Count 2 of the 

Superseding Indictment. 

 

ACCORDINGLY, THE COURT HAS ADJUDICATED THE DEFENDANT GUILTY OF THE 

FOLLOWING OFFENSES:  

 

• Violating 18 U.S.C. § 242: Deprivation of Rights Under Color of Law, a Class A felony offense, 

as charged in Count 1 of the Superseding Indictment; and, 

 

• Violating 18 U.S.C. § 1201(a)(1) and 18 U.S.C. § 1201(g): Kidnapping of a Minor, a Class A 

felony offense, as charged in Count 2 of the Superseding Indictment. 

IT IS THE JUDGMENT OF THE COURT the defendant be committed to the custody of the Bureau 

of Prisons for a term of TWENTY-SEVEN (27) YEARS on both counts to run concurrently. The 

defendant will receive credit for time served. Upon release from imprisonment, the defendant will be 

placed on supervised release for a term of LIFE on both counts to run concurrently. 

 

IT IS ORDERED DISMISSING the Indictment on motion of the government. Count 3 of the 

Superseding Indictment was previously dismissed on October 3, 2024.  

 

CRIMINAL MONETARY PENALTIES 

 

The defendant shall pay to the Clerk the following total criminal monetary penalties: 

 

SPECIAL ASSESSMENT: $200.00 FINE: WAIVED RESTITUTION: $2,767.00 

 

The defendant shall pay a special assessment of $200.00 which shall be due immediately. 

 

The Court FINDS the defendant does not have the ability to pay a fine and ORDERS the fine waived. 
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IT IS FURTHER ORDERED the defendant pay restitution to Alondra Linares in the amount of 

$1,756.00; the victim, L.O. in the amount of $490.00; and L.O.'s school in the amount of $521.00, for a 

total amount of $2,767.00. 

 
If incarcerated, payment of criminal monetary penalties is due during imprisonment at a rate of not less than $25 per quarter and 

payment shall be made through the Bureau of Prisons' Inmate Financial Responsibility Program. Criminal monetary payments 

shall be made to the Clerk of U.S. District Court, Attention: Finance, Suite 130, 401 West Washington Street, SPC 1, Phoenix, 

Arizona 85003-2118. Payments should be credited to the various monetary penalties imposed by the Court in the priority 

established under 18 U.S.C. §3612(c). The total special assessment of $200.00 shall be paid pursuant to 18 U.S.C. §3013 for 

Count 1 and Count 2 of the Superseding Indictment. 

 

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA 

assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, (10) costs, including 

cost of prosecution and court costs. 

 

Any unpaid balance shall become a condition of supervision and shall be paid within 90 days prior to the expiration of supervision.  

Until all restitutions, fines, special assessments, and costs are fully paid, the defendant shall immediately notify the Clerk, U.S. 

District Court, of any change in name and address. The Court hereby waives the imposition of interest and penalties on any unpaid 

balances. 
 

SUPERVISED RELEASE 

 

IT IS ORDERED while on supervised release, the defendant must comply with the mandatory and 

standard conditions of supervision adopted by this Court, in General Order 17-18. Of particular 

importance, the defendant must not commit another federal, state, or local crime during the term of 

supervision and the defendant must abstain from the use of illicit substances. Within 72 hours of release 

from the custody of the Bureau of Prisons the defendant must report in person to the probation office in 

the district to which the defendant is released. The defendant must comply with the following conditions: 

 

MANDATORY CONDITIONS 

 

1) You must not commit another federal, state, or local crime. 

 

2) You must not unlawfully possess a controlled substance. The use or possession of marijuana, even 

with a physician's certification, is not permitted. 

 

3) You must refrain from any unlawful use of a controlled substance. The use or possession of 

marijuana, even with a physician's certification, is not permitted. Unless suspended by the Court, 

you must submit to one drug test within 15 days of release from imprisonment and at least two 

periodic drug tests thereafter as determined by the Court. 
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STANDARD CONDITIONS 

 

1) You must report to the probation office in the federal judicial district where you are authorized to 

reside within 72 hours of sentencing or your release from imprisonment unless the probation 

officer instructs you to report to a different probation office or within a different time frame. 

 

2) After initially reporting to the probation office, you will receive instructions from the Court or the 

probation officer about how and when you must report to the probation officer, and you must 

report to the probation officer as instructed. 

 

3) You must not knowingly leave the federal judicial district where you are authorized to reside 

without first getting permission from the Court or the probation officer. 

 

4) You must answer truthfully the questions asked by your probation officer. 

 

5) You must live at a place approved by the probation officer. If you plan to change where you live 

or anything about your living arrangements (such as the people you live with), you must notify 

the probation officer at least 10 days before the change. If notifying the probation officer in 

advance is not possible due to unanticipated circumstances, you must notify the probation officer 

within 72 hours of becoming aware of a change or expected change. 

 

6) You must allow the probation officer to visit you at any time at your home or elsewhere, and you 

must permit the probation officer to take any items prohibited by the conditions of your 

supervision that he or she observes in plain view. 

 

7) You must work full time (at least 30 hours per week) at a lawful type of employment unless the 

probation officer excuses you from doing so. If you do not have full-time employment you must 

try to find full-time employment unless the probation officer excuses you from doing so. If you 

plan to change where you work or anything about your work (such as your position or your job 

responsibilities), you must notify the probation officer at least 10 days before the change. If 

notifying the probation officer at least 10 days in advance is not possible due to unanticipated 

circumstances, you must notify the probation officer within 72 hours of becoming aware of a 

change or expected change. 

 

8) You must not communicate or interact with someone you know is engaged in criminal activity. If 

you know someone has been convicted of a felony, you must not knowingly communicate or 

interact with that person without first getting the permission of the probation officer. 

 

9) If you are arrested or questioned by a law enforcement officer, you must notify the probation 

officer within 72 hours. 

 

10) You must not own, possess, or have access to a firearm, ammunition, destructive device, or 

dangerous weapon (i.e., anything that was designed, or was modified for, the specific purpose of 

causing bodily injury or death to another person such as nunchakus or tasers). 
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11) You must not act or make any agreement with a law enforcement agency to act as a confidential 

human source or informant without first getting the permission of the Court. 

 

12) If the probation officer determines that you pose a risk to another person (including an 

organization), the probation officer may require you to notify the person about the risk and you 

must comply with that instruction. The probation officer may contact the person and confirm that 

you have notified the person about the risk. 

 

13) You must follow the instructions of the probation officer related to the conditions of supervision. 

 

SPECIAL CONDITIONS 

 

The following special conditions are in addition to the conditions of supervised release or supersede any 

related standard conditions:  

 

1) You must submit your person, property, house, residence, vehicle, papers, or office to searches to 

be conducted by a probation officer. Failure to submit to a search may be grounds for revocation 

of release. You must warn any other occupants that the premises may be subject to searches 

pursuant to this condition. 

 

2) You must cooperate in the collection of DNA as directed by the probation officer. 

 

3)  You must reside at and participate in a residential reentry center, a residential substance abuse 

 treatment program, a sober-living environment, or any combination thereof as approved and 

 directed by the probation officer for up to 180 days unless discharged earlier by the probation 

 officer. You must follow all rules and regulations. You must contribute to programming costs in 

 in amount determined by the probation officer. 

 

4) You must attend and participate in a sex offender treatment program and sex offense specific 

 evaluations as approved by the probation officer. You must abide by the policies and procedures 

 of all the treatment and evaluation providers. You must contribute to the cost of such treatment 

 and assessment not to exceed an amount determined to be reasonable by the probation officer 

 based on ability to pay. 

 

5) You must attend and participate in periodic polygraph examinations as a means to determine 

 compliance with conditions of supervision and the requirements of your therapeutic program as 

 directed by the probation officer. No violation proceeding will arise solely on the result of the 

 polygraph test. A valid Fifth Amendment refusal to answer a question during a polygraph 

 examination will not be used as a basis for a violation proceeding. You must contribute to the cost 

 of such polygraph examination not to exceed an amount determined to be reasonable by the 

 probation officer based on ability to pay. 
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6) You must reside in a residence approved, in advance, by the probation officer. If you plan to 

 change where you live or anything about your living arrangements (such as the people you live 

 with), you must notify the probation officer at least ten (10) days before the change to allow the 

 probation officer sufficient time to evaluate the proposed change. Any changes in the residence 

 must then be preapproved by the probation officer. If, however, notifying the probation officer in 

 advance, or obtaining preapproval, is not possible due to unanticipated circumstances, you must 

 notify the probation officer within 72 hours of becoming aware of the change or expected change. 

 

7) You must not knowingly possess, view, or otherwise use material depicting sexually explicit 

 conduct involving children, as defined by 18 USC § 2256(2), and material depicting sexually 

 explicit conduct involving adults defined as explicit sexually stimulating depictions of adult 

 sexual conduct that are deemed inappropriate by your probation officer. This condition does not 

 prohibit you from possessing, viewing, or using materials necessary to litigation in which you are 

 a party (such as statutes, caselaw, or court documents related to the litigation, but not including 

 the image or images that gave rise to your conviction unless specifically allowed by court order), 

 or from creating and possessing journals or writings required as part of any mandated sex-offender 

 treatment but you must notify the probation officer within 72 hours of possessing, viewing, or 

 using any such litigation materials, journals, or writings. 

 

8) You must register as a sex offender in compliance with all federal, state, tribal, or other local laws 

 or as ordered by the Court. Failure to comply with registration laws may result in new criminal 

 charges. 

 

9) You must submit your laptop and desktop computers, cell phones, tablets, and other 

 communications and data storage device or devices or media,  including thumb drives, CDs, and 

 DVDs, to searches at any time with or without a warrant. A probation officer may conduct a search 

 pursuant to this condition only in the lawful discharge of the officer's supervision functions or 

 when reasonable suspicion exists that there is a violation of a condition of supervision and that 

 the computer, device, or media contains evidence of this violation. Failure to submit to a search 

 may be grounds for revocation of release. You must consent to and cooperate with the seizure 

 and removal of any hardware, software, and/or data storage media for further analysis by law 

 enforcement or the probation officer. You must warn any other occupants that the premises may 

 be subject to searches pursuant to this condition. You must warn any other people who use these 

 computers, cell phones, tablets, and other communications and data storage device or devices or 

 media that the devices may be subject to search and seizure pursuant to this condition. 

 

10) You must not knowingly have contact with children who you know are under the age of 18, 

 excluding your own children, without prior written permission from the probation officer. Contact 

 includes, but is not limited to, direct physical or verbal contact, letters, communications devices, 

 audio or visual devices, visits, or communication through a third party 
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11) You must not directly or indirectly contact the victim nor the victim's family of the instant 

 offenses without prior written permission. This also includes victims disclosed in treatment, 

 assessment, and/or any other victim identified by the probation officer. Indirect contact includes, 

 but is not limited to, letters, communication devices, audio or visual devices, communication 

 through a third party, and /or your presence at any location the victim may be known to frequent. 

 You must immediately report any contact to the probation officer. 

 

12) You are restricted from engaging in any occupation, business, volunteer activity, or profession 

 where it is reasonably foreseeable you will be alone with children under the age of 18 without 

 prior written permission of the probation officer. Acceptable employment shall include a 

 verifiable work location, and the probation officer must be granted access to your work site. 

 

The Court may change the conditions of supervised release or extend the term of supervision, if less than 

the authorized maximum, at any time during the period of supervised release.  The Court may issue a 

warrant and revoke the original or any subsequent sentence for a violation occurring during the period 

of supervised release. 

 

THE DEFENDANT IS ADVISED OF THE RIGHT TO APPEAL BY FILING A NOTICE OF 

APPEAL IN WRITING WITHING 14 DAYS OF ENTRY OF JUDGMENT. 

 

The Court ORDERS commitment to the custody of the Bureau of Prisons and recommends the defendant 

be placed in an institution in or near the U.S. Penitentiary Coleman II facility in Coleman, Florida, to 

facilitate familial visitation. 

 

Date of Imposition of Sentence: March 13, 2025 

 

Amended this 23rd day of June, 2025. 

 

 

 

 

 

 

 

 
RETURN 

 

I have executed this Judgment as follows:  

defendant delivered on  to  at 
  

, the institution 

designated by the Bureau of Prisons with a certified copy of this judgment in a Criminal case. 

 

United States Marshal By: Deputy Marshal 

 

Case 4:22-cr-01545-RM-EJM     Document 417     Filed 06/23/25     Page 6 of 6

52a



53a



Case 4:22-cr-01545-RM-EJM   Document 37   Filed 11/30/22   Page 1 of 3

54a



Case 4:22-cr-01545-RM-EJM   Document 37   Filed 11/30/22   Page 2 of 3

55a



Case 4:22-cr-01545-RM-EJM   Document 37   Filed 11/30/22   Page 3 of 3

56a



57a



58a



59a



60a



61a



62a



63a



64a



65a



66a



67a



68a



69a



70a



71a



72a



73a



74a



75a



76a



77a



78a



79a



80a



81a



82a



83a



84a



85a



86a



87a



88a



89a



90a



91a


	PETITION FOR WRIT OF CERTIORARI
	QUESTION PRESENTED
	LIST OF PARTIES
	RELATED CASES
	TABLE OF CONTENTS
	TABLE OF APPENDICES
	TABLE OF CITED AUTHORITIES
	PETITION FOR WRIT OF CERTIORARI
	OPINIONS BELOW
	JURISDICTION
	CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
	STATEMENT OF THE CASE
	REASONS FOR GRANTING THE PETITION
	SUPREME COURT PRECEDENT LIMITS INSTRUMENTALITIES TO
OBJECTS USED IN INTERSTATE COMMERCE OR INTERSTATE
SYSTEMS
	VEHICLES ARE NOT PER SE INSTRUMENTALITIES OF
INTERSTATE COMMERCE

	CONCLUSION

	APPENDIX
	TABLE OF APPENDICES
	APPENDIX A — MEMORANDUM OF THE UNITED STATES
COURT OF APPEALS FOR THE NINTH CIRCUIT, FILED
MARCH 24, 2026
	APPENDIX B — ORDER OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF ARIZONA, FILED AUGUST 2, 2024
	APPENDIX C — REPORT AND RECOMMENDATION OF THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
ARIZONA, FILED MARCH 4, 2024
	APPENDIX D — AMENDED JUDGMENT OF THE UNITED
STATES DISTRICT COURT FOR THE DISTRICT OF ARIZONA,
FILED JUNE 23, 2025
	APPENDIX E — ORDER OF THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT, FILED MAY 12, 2026
	APPENDIX F — SUPERSEDING INDICTMENT OF THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
ARIZONA, FILED NOVEMBER 30, 2022
	APPENDIX G— TRANSCRIPT OF PROCEEDINGS OF THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
ARIZONA, DATED FEBRUARY 7, 2024




