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i 

QUESTIONS PRESENTED 

 The executive branch arrested, detained, and 
subjected Petitioner, a lawful permanent resident, to 
removal proceedings based on his constitutionally 
protected speech and for the purpose of broadly 
chilling speech the executive disfavors.  
 

The questions presented are: (a) whether the 
Immigration and Nationality Act deprives federal 
courts of jurisdiction in habeas corpus to review the 
executive’s actions to punish and retaliate against a 
noncitizen through detention and removal 
proceedings, in circumstances where the 
administrative petition-for-review process could not 
offer meaningful review of “now or never” claims 
brought under the First and Fifth Amendments, and 
if so (b) whether that deprivation of habeas 
jurisdiction violates the Constitution as applied to 
Petitioner. 
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PARTIES TO THE PROCEEDINGS 

Petitioner (petitioner–appellee below) is Mahmoud 
Khalil. 

Respondents (respondents–appellants below) are 
Donald J. Trump, in his official capacity as President 
of the United States; Kenneth Genalo, in his official 
capacity as Field Office Director of New York, 
Immigration and Customs Enforcement; Eric 
Rokosky, in his official capacity as Warden of 
Elizabeth Contract Detention Facility; David J. 
Venturella, in his official capacity as Acting Director 
of Immigration and Customs Enforcement; 
Markwayne Mullin, in his official capacity as 
Secretary of the Department of Homeland Security; 
Marco Rubio, in his official capacity as Secretary of 
State; and Todd Blanche, in his official capacity as 
Attorney General of the Department of Justice. 

RELATED PROCEEDINGS 

Khalil v. Joyce, No. 2:25-cv-01963, U.S. District 
Court for the District of New Jersey. Judgment 
pending. 

Khalil v. President, Nos. 25-2162 & 25-2357, U.S. 
Court of Appeals for the Third Circuit. Judgment 
entered January 15, 2026. 

Matter of M-K-, Board of Immigration Appeals. 
Judgment entered April 9, 2026. 

Khalil v. Blanche, No. 26-60344, U.S. Court of 
Appeals for the Fifth Circuit. Case filed May 14, 2026. 
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1 

PETITION FOR A WRIT OF CERTIORARI 

Petitioner Mahmoud Khalil respectfully petitions 
this Court for a writ of certiorari to review the 
judgment of the United States Court of Appeals for the 
Third Circuit. 

OPINIONS BELOW 

The court of appeals opinion (App. 1a) is reported 
at 164 F.4th 259. The order of the court of appeals 
denying review en banc and a dissenting opinion (App. 
404a) is reported at 176 F.4th 295. The opinion of the 
district court concluding that it has subject matter 
jurisdiction (App. 248a) is reported at 780 F. Supp. 3d 
476. The opinion of the district court determining that 
Petitioner was likely to succeed on the merits of his 
motion for a preliminary injunction (App. 96a) is 
reported at 784 F. Supp. 3d 705. The opinion of the 
district court granting Petitioner a preliminary 
injunction against detention and removal (App. 78a) 
is reported at 786 F. Supp. 3d 871. The opinion of the 
district court denying Respondents’ motion for a stay 
pending appellate review (App. 64a) is reported at 
2025 WL 2092376. 

JURISDICTION 

The court of appeals issued its decision on 
January 15, 2026 (App. 1a). The court of appeals 
denied the petition for rehearing on May 22, 2026 
(App. 404a). Justice Alito granted the first motion for 
extension of time to file a petition for a writ of 
certiorari on July 27, 2026, extending the deadline to 
September 21, 2026. Justice Alito granted a second 
motion for extension of time on September 17, 2026, 
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extending the deadline to October 19, 2026. This 

Court has jurisdiction under 28 U.S.C. §1254(1). 

STATUTORY & CONSTITUTIONAL 

PROVISIONS INVOLVED 

In relevant part, the Immigration and Nationality 

Act, 8 U.S.C. §1252(b)(9), provides: 

(b) REQUIREMENTS FOR REVIEW OF ORDERS OF 

REMOVAL 

  With respect to review of an order of 

removal under subsection (a)(1), the following 

requirements apply:  

. . . 

(9) CONSOLIDATION OF QUESTIONS FOR 

JUDICIAL REVIEW 

  Judicial review of all questions of law and 

fact, including interpretation and application 

of constitutional and statutory provisions, 

arising from any action taken or proceeding 

brought to remove an alien from the United 

States under this subchapter shall be available 

only in judicial review of a final order under 

this section. Except as otherwise provided in 

this section, no court shall have jurisdiction, by 

habeas corpus under section 2241 of title 28 or 

any other habeas corpus provision, by section 

1361 or 1651 of such title, or by any other 

provision of law (statutory or nonstatutory), to 

review such an order or such questions of law 

or fact. 

* * * 
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Article I, Section 9, clause 2 of the U.S. 

Constitution, the Suspension Clause, provides:  

  The Privilege of the Writ of Habeas 

Corpus shall not be suspended, unless when in 

Cases of Rebellion or Invasion the public 

Safety may require it. 

* * * 

The First Amendment to the U.S. Constitution 

provides: 

  Congress shall make no law . . . abridging 

the freedom of speech, or of the press; or the 

right of the people peaceably to assemble, and 

to petition the Government for a redress of 

grievances. . . . 

* * * 

The Fifth Amendment to the U.S. Constitution 

provides: 

  No person shall . . . be deprived of life, 

liberty, or property, without due process of law 

. . . . 

 * * * 
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INTRODUCTION 

Petitioner Mahmoud Khalil was arrested, 
detained, and subjected to removal proceedings 
through an unprecedented use of the executive 
branch’s asserted immigration power, in order to 
silence him and broadly chill protected speech the 
executive disfavors. The question is whether he can 
challenge the legality of his detention and efforts to 
deport him in habeas corpus where no adequate 
substitute to remedy the distinct First and Fifth 
Amendment harms that the government imposed is 
otherwise available.  

As a Columbia University graduate student, 
Petitioner, a lawful permanent resident, spoke out in 
favor of Palestinian human rights. In March 2025, 
explicitly because the government sought to punish 
him for expressing a message it disfavors and to send 
a chilling message to others, the government detained 
and sought to deport Petitioner, while broadly 
publicizing its retaliatory actions as a retributive 
signal to like-minded advocates. Petitioner spent over 
three months in detention more than 1300 miles away 
from his home and his pregnant wife, during which 
time his first son was born, until the district court, 
sitting in habeas, released him on bail.  

Were it not for the district court’s intervention—
enabled by subject matter jurisdiction that the 
decision below rejects—he would likely still, eighteen 
months later, be behind bars, unable to obtain release 
until the ultimate conclusion of an inadequate process 
involving administrative removal proceedings, federal 
appellate review via a petition for review (“PFR”), and 
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possible remands. During this process, the First 
Amendment injuries from retaliation and chilled 
speech, and the Fifth Amendment injuries from 
punitive detention, could not be remediated by any 
court. 

After the court below held that federal district 
courts have no subject matter jurisdiction in habeas 
corpus to hear a noncitizen’s First and Fifth 
Amendment challenges to retaliatory and punitive 
executive immigration detention intended to chill 
protected speech, the Fourth Circuit rejected its 
conclusions, creating a clear circuit split. Suri v. 
Trump, 184 F.4th 260 (4th Cir. 2026), petition for cert. 
filed sub nom. Trump v. Suri, No. 26-380 (U.S. Sept. 
21, 2026). The government has sought certiorari in 
Suri and agrees that this Court should also take up 
Mr. Khalil’s case, because “[g]ranting both petitions 
would guard against the possibility that either case 
might become moot” and ensure this Court’s review. 
Petition for a Writ of Certiorari at 5, Trump v. Suri, 
No. 26-380 (U.S. Sept. 21, 2026) (“Suri Pet.”).  

The primary provision of the Immigration and 
Nationality Act (“INA”) at issue, 8 U.S.C. §1252(b)(9), 
channels most challenges to the validity of a final 
order of removal through the administrative process 
and PFRs of a final removal order to the court of 
appeals.1 But it does not, and could not, consistent 
with the U.S. Constitution, strip habeas courts of 
                                            

1 The court below did not address whether other provisions of 
§1252 divest district courts of jurisdiction over these claims, but 
for the reasons explained by the Fourth Circuit in Suri and the 
district court below, they do not. See Suri, 184 F.4th at 285-89, 
297-98; App. 391a-98a. 
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jurisdiction over constitutional challenges to 
executive detention that is retaliatory in violation of 
the First Amendment and punitive in violation of the 
Fifth Amendment. Challenges to detention do not fall 
within the reach of (b)(9), as made clear in Department 
of Homeland Security v. Regents of the University of 
California, 591 U.S. 1, 19 (2020); see also Jennings v. 
Rodriguez, 583 U.S. 281, 293 (2018) (plurality op.) 
(explaining that (b)(9) does not channel claims that 
cannot receive a “meaningful chance for judicial 
review” through the administrative and PFR 
processes). And PFR courts do not review the validity 
of ongoing detention and can provide no remedy—
direct or indirect—to such unlawful detention that 
“would have already taken place.” Jennings, 583 U.S. 
at 293. That makes Petitioner’s detention claims 
“effectively unreviewable,” id., meaning they fall 
outside of (b)(9).  

Ensuring the availability of habeas review is 
compelled by the text of (b)(9). But even if (b)(9) were 
ambiguous, the interpretation of the court below 
would have to be rejected based on the serious 
constitutional concerns it raises under the Suspension 
Clause as well as under the First and Fifth 
Amendments—a concern the court below barely 
addressed. The administrative and PFR processes—
which do not address and cannot remedy 
unconstitutional detention—are far from the kind of 
adequate and effective substitutes for the Great Writ 
that this Court has required. Further, the First 
Amendment and this Court’s precedents regarding 
the urgency of censorship harms do not permit 
Congress to strip habeas courts of jurisdiction to 
remedy illegal detention explicitly intended to silence 
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speech, especially for a period of months or years while 
the administrative process unfolds. The Fifth 
Amendment similarly requires review of Petitioner’s 
claim that his detention is punitive and unrelated to 
the government’s interests in preventing flight risk or 
danger—a claim which also cannot be addressed, let 
alone remedied, by the PFR process. 

Constitutional concerns also demonstrate why 
Petitioner’s challenges to the efforts to deport him—
avowedly based on his protected speech and for the 
purpose of securing his detention—cannot receive 
meaningful review through the PFR process. To 
require the channeling of such First Amendment 
claims before any habeas review would similarly allow 
the government to accomplish its intended censorship 
and speech-chilling harms during the pendency of that 
administrative process. 

The questions presented are extraordinarily 
important, not only to Petitioner and multiple other 
noncitizens the government has detained and pursued 
for removal based on their speech over the past 18 
months, but to the values of the Nation, the meaning 
of the Great Writ, and the continued vitality of the 
First Amendment to protect against government 
silencing of speech it disfavors. 

Respectfully, the Court should grant the Petition 
and address this case at the same time it considers 
Suri. It would also be appropriate for the Court to hold 
this Petition (and the petition in Suri, ensuring that 
the important issues in these cases be heard together) 
until the resolution of Mr. Khalil’s pending PFR before 
the Fifth Circuit, given that neither Mr. Khalil nor the 
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petitioner in Suri is presently detained. A central and 
explicit assumption undergirding the Third Circuit’s 
decision (and the dissent in Suri) is that a petitioner 
would receive meaningful review and necessary 
factual development for his constitutional claims 
through the PFR process, including via a transfer to a 
district court pursuant to the Hobbs Act, 28 U.S.C. 
§2347(b)(3). But the Fifth Circuit recently denied Mr. 
Khalil’s Hobbs motion, albeit without explanation, 
Khalil v. Blanche, No. 26-60344 (5th Cir. Sep. 9, 2026), 
ECF No. 150-1 (order denying transfer of petition), 
and briefing on his PFR will be complete by early 
November. Because the outcome of the Fifth Circuit 
proceedings will have significant implications for the 
important jurisdictional questions presented here and 
in Suri, a hold is also appropriate for ultimate 
consideration of this case along with Suri. 

STATEMENT OF THE CASE 

A. Petitioner’s Speech and Government 
Retaliation. 

Mr. Khalil was born in a Palestinian refugee camp. 
JA1100 ¶5.2 He came to the United States in 2022 on 
a student visa for a master’s program at the School of 
International and Public Affairs at Columbia 
University. JA1033 ¶20; JA1100 ¶5. In 2023, he 
married a U.S. citizen, and in 2024 he became a lawful 
permanent resident (“LPR”). JA1033 ¶21; JA459 ¶5. 

Mr. Khalil has been a lifelong advocate for 
Palestinian human rights. JA1033-34 ¶¶22-25; JA459 

                                            
2 “JA” citations are to the joint appendix in the court of 

appeals below.  
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¶6. At Columbia, he took a more public role in pro-
Palestinian advocacy, including through peaceful 
protests, speaking at teach-ins, engaging with media, 
and (in April 2024) serving as a mediator and 
negotiator between student groups and the Columbia 
administration. JA1033-34 ¶¶22, 24-26. In advocating 
for the rights of Palestinians, Mr. Khalil also 
condemned anti-Semitism, emphasizing that Jewish 
students are “an integral part” of the diverse 
movement for Palestine, and that “the liberation of . . 
. Palestinians and the Jewish people are intertwined,” 
and that “[a]nti-Semitism, and any form of racism, has 
no place on campus and in this movement.” JA431, 
JA657, JA1034, JA1128, JA1133, JA1634. 

 
In March 2025, the government arrested, detained, 

and attempted to deport him avowedly because of his 
speech and pursuant to a policy of targeting 
noncitizens for removal based on constitutionally 
protected speech advocating for Palestinian rights. 
JA1045-50 ¶¶73-81, 83, 88-89. On March 8, 
plainclothes federal officers entered the vestibule of 
Mr. Khalil’s private residence in New York City 
without a warrant and arrested him in front of his 
eight-months-pregnant wife. JA1039-42 ¶¶45-53, 57. 
In the middle of the night, Department of Homeland 
Security (“DHS”) agents whisked him first to New 
Jersey and then, the next morning, to a remote 
detention facility in Louisiana. JA1043-45 ¶¶61-70. 
For 36 hours, Mr. Khalil was held incommunicado as 
his attorneys and family frantically tried to find and 
contact him. JA1040-42 ¶¶51, 54-56. While detained 
in Manhattan on the night of March 8, Mr. Khalil was 
presented with a Notice to Appear (“NTA”) for removal 
proceedings in Jena, Louisiana, and his requests to 
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speak with his lawyer were repeatedly denied. JA1043 
¶¶59-60. Respondents charged Mr. Khalil as 
deportable under 8 U.S.C. §1227(a)(4)(C) and 8 U.S.C. 
§1182(a)(3)(C)(iii) (the “Foreign Policy Ground” or 
“FPG”), JA1047-48 ¶82, based on a conclusory 
determination by Secretary of State Marco Rubio (the 
“Rubio Determination”) that Mr. Khalil’s expressive 
activity—which was “otherwise lawful”—would 
“compromise a compelling U.S. foreign policy 
interest.” JA1023. Such use of the FPG against an 
LPR for lawful speech inside the United States was 
unprecedented. JA1416-17 ¶¶9-10; App. 180a-91a; 
JA1057-62.3 

That same day, Respondent Trump issued a 
statement applauding Petitioner’s arrest, warning 
that it was “the first of many to come,” and promising 
to “find, apprehend, and deport” students engaged in 
“pro-terrorist, anti-Semitic, anti-American activity.” 
JA1045 ¶73. Respondent Rubio affirmed that he 
would be “revoking the visas and/or green cards of 
Hamas supporters in America so they can be 
deported.” JA1046 ¶75. The next day, DHS confirmed 
Petitioner’s arrest and, providing no evidence, accused 
him of leading “activities aligned to Hamas.” JA1046-
47 ¶¶76, 81.  

Confirming the validity of Petitioner’s claims 
before the habeas court, a federal court later found, 
following a nine-day bench trial, that the federal 
government pursued a policy of subjecting Petitioner 
and four other noncitizen students and scholars to 

                                            
3 Following Mr. Khalil’s detention in March 2025, counsel is 

aware of at least a dozen instances in which the government has 
detained and/or sought to remove noncitizens based on the FPG.  
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immigration enforcement in a “viewpoint-
discriminatory way to chill protected speech” and 
threaten other “similarly situated noncitizen[s] (and 
other[s])” into “silence because their views were 
unwelcome”—which violated the First Amendment 
and standing DHS policy against speech-based 
removals. Am. Ass’n of Univ. Professors v. Rubio, 802 
F. Supp. 3d 120, 173, 175 (D. Mass. 2025), appeal filed, 
No. 26-1195 (1st Cir. Feb. 24, 2026) (“AAUP”). That 
court, addressing the (false) accusation that Mr. 
Khalil is a Hamas supporter, also observed that, “[i]f 
‘terrorist’ is interpreted to mean ‘pro-Palestine’ or 
‘anti-Israel,’ and ‘support’ encompasses pure political 
speech, then core free speech rights have been 
imperiled.” Id. at 193. See also Stanford Daily Publ’g 
Corp. v. Rubio, No. 25-cv-6618, 2026 WL 2549090 
(N.D. Cal. Aug. 28, 2026) (holding government’s use of 
the FPG to retaliate against Petitioner and other 
noncitizens violates First Amendment), appeal filed 
(9th Cir. Oct. 14, 2026). 

B. Proceedings Below 

Within hours of his March 8 arrest, Mr. Khalil’s 
lawyers filed a habeas petition in the Southern 
District of New York challenging his detention on 
various constitutional grounds. JA1041, JA1050-54 
¶¶54, 90-101. A week later, after public outcry over 
his arrest and just two business days after he 
amended his petition to challenge the 
constitutionality of the Rubio Determination and 
FPG, Respondents levied a second immigration 
charge alleging willful misrepresentations of material 
facts on Petitioner’s green card application. JA1049-
50 ¶88. Documents released through the AAUP trial 
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revealed that a high-level State Department official 
acknowledged that Petitioner had no criminal history, 
that DHS had not identified “any alternative grounds 
of removability,” and that he considered the existing 
FPG charge vulnerable to legal challenge. 802 F. 
Supp. 3d at 142-44.4 The lodging of a post-hoc 
misrepresentation charge in such circumstances was 
almost unheard of, as numerous experts have 
explained, without rebuttal from the government. 
JA1388 ¶15; JA1392-94 ¶¶6-19; JA1418 ¶¶16-18; 
JA1546-47. Petitioner maintains that this post-hoc 
charge was a mere extension of the government’s 
unconstitutional retaliation against him for his 
political advocacy. JA1050 ¶89. 

Mr. Khalil’s operative Third Amended Petition 
presents several claims. First, the government’s use of 
the FPG and the misrepresentation charge to detain 
and remove him constituted unconstitutional 
retaliation and viewpoint discrimination in violation 
of the First Amendment. JA1050-51 ¶¶90-92. Second, 
his detention violated the Fifth Amendment because 
it was punitive and bore no reasonable relation to a 
legitimate government interest. JA1051-52 ¶¶93-97. 
Third, the government’s policy of arresting and 
removing noncitizens based on protected speech was 
arbitrary and capricious, an abuse of discretion, 
contrary to law and the Constitution, and in excess of 
statutory jurisdiction under the Administrative 
Procedure Act (“APA”), and further violated Accardi v. 

                                            
4 Discovery in Petitioner’s habeas case was held in abeyance 

pending the Third Circuit appeal. As described below, he has not 
been afforded an opportunity to develop a factual record on his 
constitutional claims either through the administrative process 
or via a transfer to a district court pursuant to the Hobbs Act.  
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Shaughnessy, 347 U.S. 260 (1954), owing to an extant 
DHS policy proscribing speech-based removals. 
JA1052-53 ¶98. The petition also sought Mr. Khalil’s 
release on bail pending adjudication of his habeas 
action. JA1053-54 ¶¶99-101. 

Ten days after Mr. Khalil filed his original petition, 
the Southern District of New York transferred it to the 
District of New Jersey, where he was detained, 
unbeknownst to his attorneys, at the time the petition 
had been initially filed. JA535-67. The district court 
issued an order preventing Mr. Khalil’s deportation 
pending adjudication of his habeas petition. JA568. In 
the new venue, Petitioner filed memoranda of law 
supporting his pending motions. Am. Mem. of Law in 
Supp. of Mot. for Release, Khalil v. Trump, No. 25-cv-
01963 (D.N.J. Mar. 20, 2025), ECF No. 93; Suppl. 
Mem. of Law in Supp. of Mot. to Compel Return, 
Khalil v. Trump, No. 25-cv-01963 (D.N.J. Mar. 21, 
2025), ECF No. 96; Am. Mem. of Law in Supp. of Mot. 
for Prelim. Inj., Khalil v. Trump, No. 25-cv-01963 
(D.N.J. Mar. 25, 2025), ECF No. 124; JA1785-88. 

The new district court then proceeded to decide the 
multiple issues before it. First, it issued an opinion 
accepting transfer of the petition as a matter of habeas 
jurisdiction. JA34–100. Next, it issued a thorough 
opinion concluding that no provision of the INA, 
including §1252(b)(9), deprived it of subject matter 
jurisdiction. App. 248a-403a. 

Then, on June 11, the court issued a preliminary 
injunction (“PI”) prohibiting Respondents from 
detaining or seeking to remove Mr. Khalil based on 
the ground that the FPG as applied to Petitioner is 
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likely unconstitutionally vague, App. 86a-87a n.7, 
93a-94a; see also App. 96a-247a,5 at which point the 
government shifted its justification for Petitioner’s 
detention to the misrepresentation charge. JA1439. 

 While habeas proceedings were ongoing, the 
government hurriedly scheduled removal proceedings. 
The habeas court later determined that Respondents 
had taken actions in Petitioner’s immigration 
proceedings that were “directly inconsistent with” its 
injunction against the application of the FPG, JA25, 
JA32-33 n.5; Order at 1-2, Khalil v. Trump, No. 25-cv-
01963 (D.N.J. July 16, 2025), ECF No. 350, and 
ordered Respondents to take certain steps to comply 
with its injunction. JA28-32. 

On June 20—after Mr. Khalil had spent 104 days 
in detention, which deprived him of presence at the 
birth of his first child—the district court held a bail 
hearing and ordered Petitioner’s release. JA22-23; 
JA377. The court cited extensive evidence of 
extraordinary circumstances, including unrebutted 
evidence of a complete lack of flight risk and 
dangerousness, to which Respondents had “opted to 
say nothing in response,” JA369; see JA336, JA351, 
JA355, JA368, JA370, JA372. See also JA337-76 
(applying applicable bail standards). The court 
emphasized that unrebutted evidence indicated that 
the government’s sole reliance on the 
misrepresentation charge for Petitioner’s detention 
was “highly, highly, highly unusual,” JA371, and 
raised a strong inference the government was using 
                                            

5 The court did not reach Mr. Khalil’s other claims raised in 
support of his preliminary injunction motion, including his First 
Amendment retaliation claim and his substantive due process 
claim. 
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this second charge “to punish the petitioner,” which, 
“of course . . . would be unconstitutional.” JA375-76. 

C. Decision Below 

On appeal, a divided Third Circuit panel reversed 
the district court’s preliminary injunction and bail 
orders on jurisdictional grounds, concluding that 
§1252(b)(9) strips federal courts of subject matter 
jurisdiction over Petitioner’s First and Fifth 
Amendment challenges to not only his removal but 
also to his unlawful detention. While the panel 
unanimously held that the district court had habeas 
jurisdiction over the petition, App. 9a-20a, the court 
did not decide the merits of the injunction or bail 
order. 

The majority held that if a claim “raise[s] legal or 
factual questions that a court of appeals” can “review 
meaningfully on a PFR,” then (b)(9) channels that 
claim to a PFR, and it cannot be heard in habeas. App. 
23a-24a (emphasis in original). The court first pointed 
to (b)(9)’s reference to “[j]udicial review of all 
questions of law and fact,” distinguishing such 
“questions” from “harms” flowing from a putatively 
unconstitutional detention. Id. The majority then 
relied on (b)(9)’s “purpose” “as a ‘zipper’ clause, 
channeling ‘most claims that even relate to removal’ 
into PFRs,” App. 24a (quoting Reno v. Am.-Arab Anti-
Discrimination Comm., 525 U.S. 471, 483 (1999) 
(“AADC”) and E.O.H.C. v. Sec’y U.S. Dep’t of 
Homeland Sec., 950 F.3d 177, 184 (3d Cir. 2020)), such 
that “[l]etting petitioners raise now-or-never injuries 
through habeas based on claims that can be litigated 
later would subvert that channeling scheme.” Id. 
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The majority considered Petitioner’s claims, 
concluding that “[e]ach of the legal questions Khalil 
raised in his petition can be decided later, on a PFR,” 
and that as a result, Mr. Khalil “can get meaningful 
review.” App. 25a-26a.  

The majority went so far as to hold that 
Petitioner’s distinct challenges to his unconstitutional 
detention were also foreclosed from habeas review. As 
to the detention challenges, the majority held that, 
while the claims challenged a different governmental 
action (detention) and required a different remedy 
(release), under its reading of (b)(9), they presented 
“identical” legal “questions,” App. 27a, which could be 
raised on a PFR designed only to hear challenges to 
removal. The majority acknowledged that Petitioner 
did bring a “detention-specific claim” that “the 
government violated the Fifth Amendment’s Due 
Process Clause by arresting and continuing to punish 
him.” App. 28a. But, without addressing the elements 
of any of the claims, it read that claim, and the 
independent harms it produced, as “just repackag[ing] 
his challenges to his removal.” Id.  

In reaching these conclusions, the panel rejected 
all of Petitioner’s arguments to the contrary. 

First, it rejected the argument that (b)(9)’s 
prefatory text limits the section’s channeling effect to 
challenges in which the BIA has issued a final order 
of removal (which it had not when the majority issued 
its opinion or when the district court assumed 
jurisdiction). App. 29a-31a (reading the plurality 
opinion in Jennings v. Rodriguez, 583 U.S. 281 (2018), 
to be the controlling holding and to abrogate Third 
Circuit precedent reaching the opposite conclusion). 
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Second, it rejected Petitioner’s argument that “his 
detention challenges count” as the types of claims that 
are “exempt from channeling under” (b)(9). App. 33a 
(distinguishing Petitioner’s challenge to “the mere fact 
of detention” from challenges to “the conditions in 
which he was being held”).  

Third, the majority (briefly and without analysis) 
rejected Petitioner’s arguments that reading (b)(9) to 
so delay review would raise “First Amendment and 
Suspension Clause problems.” Id.  

Finally, the majority rejected Petitioner’s 
argument that the unavailability of any fact 
development in the immigration process would deny 
him meaningful review of his constitutional claims, 
and held that in any event, “the PFR court can deal 
with the problem” by relying on “a provision of the 
Hobbs Act” which the majority read to allow “the PFR 
court [to] remand a case to a district court for a 
hearing with more factfinding.” App. 34a-37a.  

In partial dissent, Judge Freeman explained that 
the majority’s reading of (b)(9) conflicts with the Third 
Circuit’s precedent and “renders meaningful review 
hollow” because, unlike in habeas, even if a PFR court 
vacates Petitioner’s removal order, “that would not 
redress the First Amendment injuries [he] sustained 
while detained.” App. 55a.  

On May 22, the Third Circuit denied en banc 
review by a vote of 6 to 5. App. 404a-05a. Three judges 
issued a written dissent, explaining that the panel 
majority had interpreted (b)(9) “in a way that 
contravenes the plain language of the statute, ignores 
canons of statutory construction, strains precedent, 
vitiates the Great Writ, and imperils the civil liberties 
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of Petitioner Mahmoud Khalil and similarly situated 
noncitizens.” App. 406a. The dissent noted that 
Petitioner’s “loss of his First Amendment freedoms 
while detained” is a now-or-never injury, App. 411a, 
and that his Fifth Amendment claim is “detention-
specific, notwithstanding any overlap between it and 
his claims that his removal is unconstitutional.” App. 
415a. The dissent also stated that the PFR process 
was not an “adequate substitute” to habeas 
adjudication of such now-or-never claims, such that 
the majority’s holding runs afoul of the Suspension 
Clause. App. 417a. 

REASONS FOR GRANTING THE PETITION 

I. THE THIRD AND FOURTH CIRCUITS 
ARE IN DIRECT CONFLICT REGARDING 
THE EFFECT OF §1252(B)(9) ON HABEAS 
CHALLENGES TO PUNITIVE AND 
RETALIATORY IMMIGRATION 
DETENTION.  

In a case challenging nearly identical actions to 
detain and remove noncitizens under the FPG, the 
Fourth Circuit expressly pronounced its disagreement 
with the court below and its reasoning, concluding 
that because noncitizens cannot get meaningful 
review of claims of punitive and retaliatory detention 
through the administrative process and on a PFR, 
(b)(9) does not bar such otherwise-nonreviewable 
claims in habeas. Suri, 184 F.4th at 275, 294-97. 

This represents a clear circuit split that will not get 
resolved absent this Court’s intervention. The United 
States agrees. See Suri Pet. at 20 (“The Fourth Circuit 
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expressly created a circuit conflict on the question 
presented.”); id. at 5 (urging this Court to review both 
cases).  

A. The court below held that §1252(b)(9) 
strips federal courts of subject matter 
jurisdiction over such habeas 
petitions. 

The court below held that (b)(9) strips federal 
district courts of jurisdiction over challenges to 
unconstitutionally retaliatory and punitive 
immigration detention where those challenges raise, 
in its view, “identical” legal “questions” to removal 
claims that the majority concluded were also 
channeled by (b)(9). App. 27a. This included both First 
and Fifth Amendment challenges to detention, which 
the majority viewed as one and the same. App. 25a-
27a. It found no constitutional concern with this result 
because, in its view, the legal questions in such 
detention challenges can be adequately reviewed 
through a PFR (and factually developed through a 
Hobbs transfer) irrespective of whether the PFR could 
ever remedy the constitutional injuries. Id.; App. 34a-
37a.  

Subsequently, in Mahdawi v. Trump, 183 F.4th 
103, 113 (2d Cir. 2026), a panel of the Second Circuit 
joined the Third Circuit’s holding in finding the 
district court lacked subject matter jurisdiction to 
review First and Fifth Amendment challenges to 
detention raised by another habeas petitioner charged 
under the FPG.  

On September 3, 2026, the Second Circuit sua 
sponte granted en banc review in Mahdawi. Mahdawi 
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v. Trump, No. 25-1113 (2d Cir. Sept. 3, 2026) (order 
granting en banc review).6 The Second Circuit’s 
eventual decision will only broaden the extant split. 

B. The Fourth Circuit expressly rejected 
the Third Circuit’s decision, holding 
that §1252(b)(9) does not bar habeas 
review over such “now-or-never” 
constitutional claims. 

A divided panel of the Fourth Circuit in another 
habeas case involving a challenge to retaliatory and 
punitive detention explicitly disagreed with the Third 
Circuit and the then-prevailing Second Circuit 
opinion, and held that (b)(9) does not foreclose habeas 
review of such challenges to detention. Suri, 184 F.4th 
at 275; see id. at 294 n.25 (noting the Second Circuit’s 
opinion in Mahdawi “largely reiterates the Third 
Circuit’s reasoning in Khalil”); see also id. at 307 
(Wilkinson, J., dissenting). 

First, after reciting this Court’s repeated 
command to presume the availability of judicial 
review, id. at 284 (majority op.) (quoting Department 
of Homeland Security v. Thuraissigiam, 591 U.S. 103, 
137 (2020)), the Fourth Circuit panel explained that 
“each and every time the Government has tried to 
invoke these removal-focused jurisdiction-stripping 
provisions”—including §1252(g) and §1252(b)(9)—to 
foreclose challenges to immigration detention, the 
Supreme Court has rejected those attempts. Id. 
                                            

6 The Second Circuit specified that en banc proceedings would 
be held in abeyance should the Supreme Court grant certiorari 
on the question of whether district courts lack subject matter 
jurisdiction to grant habeas under 8 U.S.C. §1252. Id. at 2. 



 

21 

(citing, among others, Zadvydas v. Davis, 533 U.S. 678 
(2001); Jennings v. Rodriguez, 583 U.S. 281 (2018); 
Johnson v. Guzman Chavez, 594 U.S. 523 (2021)). As 
the court explained:  

This unbroken line of caselaw also 
accords with common sense: if a 
noncitizen is challenging their 
detention pending removal, then 
waiting for their removal proceedings 
does them no good. . . . This ‘absurd’ 
reading of the INA would make such 
detention claims ‘effectively 
unreviewable,’ and the Supreme Court 
has repeatedly refused to embrace it.” 

Id. (quoting Jennings, 583 U.S. at 293 (plurality op.)). 

Second, in direct disagreement with the Second 
and Third Circuit’s conclusions that the petitioners’ 
detention claims were the same as challenges to 
removal, the Fourth Circuit clarified that even if there 
were “substantive overlap in the First Amendment 
legal questions that are to be answered in his habeas 
and removal proceedings, those questions still arise 
from two separate governmental actions.” Id. at 293, 
296 (“Suri is not arguing that he may not be detained 
pending removal because he may not be removed. . . . 
His argument is that even if he can be removed, the 
decision to detain him pending removal is 
independently constitutionally flawed.”); see also 
Öztürk v. Hyde, 155 F.4th 187, 209-10 (2d Cir. 2025) 
(Nathan, J., concurring in denial of en banc review) 
(similar).  
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Third, following its own precedent, the court 
held—directly in contrast to the conclusions of the 
Third Circuit (and the Second Circuit panel)—that 
(b)(9) applies only to challenges to a final order of 
removal (which the petitioner had not yet received). 
Suri, 180 F.4th at 289. Notably, the court rejected the 
reading of the various opinions in Jennings that the 
Third Circuit had adopted to abrogate its prior 
precedent, which had also held that (b)(9) did not 
apply in cases where there was no final removal order. 
See id. at 291-96. 

Fourth, the Fourth Circuit held that the 
petitioner’s Due Process claim challenging unlawful 
detention (which is identical to Petitioner’s) is 
“independent from and do[es] not implicate” the 
government’s decision to seek his removal. Id. at 293 
(“Suri seeks relief from a ‘punitive’ detention that bore 
‘no “reasonable relation” to any governmental 
purpose’” and “[t]hese claims are specific to his 
detention” and “do not implicate . . . the Government’s 
decision to seek removal.” (cleaned up) (quoting 
Regents, 591 U.S. at 19)).  

II. THE HOLDING BELOW CONFLICTS 
WITH THIS COURT’S PRECEDENT 
INTERPRETING §1252(B)(9), THE 
SUSPENSION CLAUSE, AND THE FIRST 
AND FIFTH AMENDMENTS. 

The decision below not only conflicts with the 
decision of the Fourth Circuit, but it is also wrong 
under this Court’s precedent. 
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A. The decision below contravenes this 
Court’s precedent addressing 
§1252(b)(9), which requires the 
availability of meaningful review of 
detention claims. 

Consistent with the “well-settled” and “strong 
presumption” favoring judicial review, Guerrero-
Lasprilla v. Barr, 589 U.S. 221, 229 (2020) (citations 
and quotations omitted), the Court has repeatedly 
rejected an expansive reading of (b)(9). Regents, 591 
U.S. at 19 (emphasizing that (b)(9)’s “targeted 
language” is “narrow”). Applying (b)(9) to detention 
claims would render them “effectively unreviewable.” 
Jennings, 583 U.S. at 293 (plurality op.); see also 
Guzman Chavez, 594 U.S. at 533 n.4 (plurality op.); 
Nielsen v. Preap, 586 U.S. 392, 402 (2019) (plurality 
op.). In Jennings, a plurality of the Court explained 
that (b)(9) must be interpreted narrowly to avoid 
“extreme” results. 583 U.S. at 293-94 (instructing that 
courts must “eschew[] uncritical literalism” when 
interpreting such “capacious phrases” as “arising 
from” (cleaned up) (collecting cases)). Thus, Jennings 
concluded that (b)(9) did not apply to prolonged 
detention claims, because by the time a final order of 
removal is entered, the unconstitutional detention 
“would have already taken place” such that 
petitioners would be deprived of any “meaningful 
chance for judicial review.” Id. at 293.  

In Regents, this Court adopted that limiting 
aspect of Jennings, holding that “§1252(b)(9) does not 
present a jurisdictional bar where those bringing suit 
are not asking for review of an order of removal, the 
decision to seek removal, or the process by which 
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removability will be determined.” 591 U.S. at 19 
(cleaned up). That description of claims that lie 
outside (b)(9) applies here: a claim that ongoing 
detention is unlawful, including because it is punitive 
and retaliatory in violation of the First and Fifth 
Amendments, does not seek review of any of those 
removal-related determinations described in Regents 
and thus falls outside the channeling process.7 

This Court’s narrow reading of (b)(9) is reinforced 
by the INA’s statutory structure, which treats 
detention and removability as separate legal 
inquiries. Executive detention is a deprivation of 
liberty that is distinct from removal, particularly as 
the removal can happen without detention. It requires 
separate justifications, see Zadvydas, 533 U.S. at 690-
96 (immigration detention must be predicated on 
flight risk or danger); implicates different statutes, 
compare 8 U.S.C. §1226 (detention) with 8 U.S.C 
§1227 (removability); and is tied to separate 
administrative proceedings, compare 8 C.F.R. 
§1003.19 (custody redetermination hearings, if 
available), with 8 U.S.C. §1229a (removal 
proceedings); see also 8 C.F.R. §1003.19(d) 
(“Consideration by the Immigration Judge of an 
application or request of a respondent regarding 
                                            

7 The Court’s interpretation of (b)(9) to incorporate a 
“meaningful review” standard is part and parcel of the Court’s 
decision in Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994), 
which established the framework for determining when a litigant 
can seek immediate review in federal courts versus when they 
must first submit to agency proceedings. See id. at 212-13; Axon 
Enter., Inc. v. Fed. Trade Comm’n, 598 U.S. 175, 184-86 (2023); 
see also Massieu v. Reno, 91 F.3d 416, 420-22 (3d Cir. 1996) (Alito, 
J.) (applying Thunder Basin factors to noncitizen’s facial 
challenge to FPG). 
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custody or bond under this section shall be separate 
and apart from, and shall form no part of, any 
deportation or removal hearing or proceeding.”). Yet 
the lower court’s panel majority interpreted a 
provision limited to “Judicial review of orders of 
removal,” 8 U.S.C. §1252 (emphasis added), to bar 
habeas review of a claim of unconstitutional detention. 
App. 23a-25a. The majority below largely ignored the 
important distinctions between removal challenges 
and detention challenges present throughout the INA 
and this Court’s precedents.  

And, as the Jennings plurality made explicit in 
emphasizing the necessity of affording detainees a 
“meaningful chance for judicial review,” the problem 
with an interpretation of (b)(9) that barred habeas 
review of a prolonged detention claim was that “[b]y 
the time a final order of removal was eventually 
entered, the allegedly excessive detention would have 
already taken place.” 583 U.S. at 293. Jennings’ focus 
on the irreparable harm of such detention, rather than 
the inability of a PFR court to address the factual and 
legal questions raised by the claim, is unmistakable 
and clearly irreconcilable with the lower court’s 
opinion. A claim of unconstitutional detention and 
censorship, as in this case, “is a ‘now or never’ injury” 
because “if it is not redressed until after removal 
proceedings, then it cannot be redressed at all.” Suri, 
180 F.4th at 297; see also E.O.H.C., 950 F.3d at 180 
((b)(9) does not foreclose contemporaneous habeas 
review “[w]hen a detained alien seeks relief that a 
court of appeals cannot meaningfully provide on 
petition for review of a final order of removal”); 
Aguilar v. U.S. Immigr. & Customs Enf’t Div. of Dep’t 
of Homeland Sec., 510 F.3d 1, 14 (1st Cir. 2007) 
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(underscoring importance of “irreparable injury” in 
assessing scope of §1252(b)(9)).  

The majority below proclaims, with little 
explanation, that Petitioner’s detention claims are 
unlike the conditions-of-confinement and prolonged 
detention claims that this Court has exempted from 
(b)(9) channeling. See App. 28a-31a (prolonged 
detention); App. 33a (citing Jennings, 583 U.S. at 294) 
(conditions). But the hypothetical detainee alleging 
inhumane conditions in detention (like being deprived 
of Kosher food, see App. 33a), is no different from 
Petitioner, who was unjustifiably placed in detention 
(and deprived, via censorship and punitive detention, 
of his speech and liberty). Both detainees claim that 
some aspect of their detention is unlawful; and an 
ongoing deprivation of liberty or speech, just like an 
ongoing deprivation of Kosher meals, cannot be 
meaningfully remedied after-the-fact. Further, 
nothing in (b)(9)’s text suggests district courts would 
be stripped of jurisdiction to hear one type of detention 
claim and not the other.  

Critically, in reassuring itself that detention-
related questions can be resolved via the removal 
process, the court below ignores the possibility that 
“no [removal] order would ever be entered.” Jennings, 
583 U.S. at 293. In such a case, there would never be 
any federal court review of the legality of months or 
even years of unlawful executive censorship and 
punishment through detention.  

Ultimately, the majority rests its decision in part 
on an incorrect weighting of the interests at stake. The 
majority worried about the possibility that habeas 
review could have a preclusive effect on subsequent 
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PFR proceedings. App. 23a-25a. To begin, this fails to 
acknowledge Petitioner’s independent, non-
overlapping claim that his detention is being imposed 
for reasons unrelated to flight risk or dangerousness 
in violation of Due Process. JA1051-52 ¶¶93-97; JA 
370. Such a claim has no preclusive effect on removal 
proceedings, because people may be removed for 
reasons other than flight risk or dangerousness and 
these issues would not be considered in PFR 
proceedings.  

In any event, policy concerns about the specter of 
potential future overlap or preclusion in a removal 
case cannot override the profound constitutional 
concern arising from an interpretation of (b)(9) that 
permits the executive to engage in retaliatory and 
punitive detention to censor speech for years without 
any judicial review, and in some cases likely evade 
such review entirely. See Will v. Hallock, 546 U.S. 345, 
355 (2006) (preclusion concerns have “not been 
thought to protect values so great” as to warrant 
exceptions to jurisdictional rules). As Jennings made 
clear, courts should not read (b)(9) to sweep up 
“extreme” cases like this one, where the government 
is weaponizing immigration detention for a blatantly 
impermissible purpose, such as to punish and silence 
views it dislikes. 583 U.S at 293; cf. Nat’l Rifle Ass’n 
of Am. v. Vullo, 602 U.S. 175, 194 (2024) 
(“[T]hreaten[ing] to wield [government] power” 
through use of otherwise valid enforcement 
authority “to punish [protected] advocacy . . . violates 
the First Amendment.”).  
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B. Denying habeas review for such “now 
or never” detention claims raises 
serious questions under the 
Suspension Clause.  

Where a statute has more than one plausible 
interpretation, courts must apply the canon of 
constitutional avoidance to avoid the interpretation 
that presents serious constitutional problems. Clark 
v. Martinez, 543 U.S. 371, 380-81 (2005). The 
majority’s interpretation of (b)(9) would violate the 
Suspension Clause as applied to Petitioner and 
therefore should be rejected. 

Habeas “is at its core a remedy for unlawful 
executive detention.” Thuraissigiam, 591 U.S. at 119 
(cleaned up). In a challenge to executive detention, 
“the need for collateral review is most pressing.” 
Boumediene v. Bush, 553 U.S. 723, 783 (2008). For 
that reason, this Court has required a clear statement 
before construing a statute to bar habeas review. 
Immigr. & Naturalization Serv. v. St. Cyr, 533 U.S. 
289, 301, 314 (2001). Habeas protections are 
particularly substantial where, as here, Petitioner is 
(1) detained “by executive order, rather than, say, 
after being tried and convicted in a court,” 
Boumediene, 553 U.S. at 783, and (2) an LPR with 
close familial and other relationships to the United 
States, and correspondingly-broad constitutional 
protections. See Landon v. Plasencia, 459 U.S. 21, 32-
33 (1982).  

The majority dispensed with the Suspension 
Clause in eleven words. App. 34a (citing only Luna v. 
Holder, 637 F.3d 85, 95 (2d Cir. 2011) (holding that 
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PFR was adequate habeas substitute to address non-
detention claims that could only be raised through a 
motion to reopen (“MTR”), because the government 
could not manipulate the statutory MTR process and 
denials could be meaningfully reviewed on a PFR)). 
But its sweeping conclusion conflicts with this Court’s 
Suspension Clause precedent.  

Congress may not strip federal courts of habeas 
jurisdiction unless it provides an adequate and 
effective alternative to habeas review. Swain v. 
Pressley, 430 U.S. 372, 381 (1977). At a minimum, the 
Constitution requires that this alternative must 
provide a petitioner with “a meaningful opportunity to 
demonstrate that he is being held” unlawfully and 
“have the power to order the conditional release of an 
individual unlawfully detained.” Boumediene, 553 
U.S. at 779. Under the Suspension Clause, “the 
question [is] whether the statutory review procedures 
for . . . detainees seeking release from custody provide[] 
an adequate substitute for a habeas petition seeking 
release.” Thuraissigiam, 591 U.S. at 127. It is not, as 
the majority below suggests, whether a PFR provides 
an adequate substitute for adjudicating overlapping 
legal and factual questions raised in the habeas 
petition. App. 23a. In other words, in the majority’s 
incorrect view, because Congress has provided a PFR 
forum to decide questions regarding Petitioner’s 
removability, Congress also eliminated review over 
ongoing detention, even though that unlawful 
detention could never be remedied via release except 
through a contemporaneous habeas action 
demonstrating the detention’s present illegality.  
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A PFR that allows Petitioner to challenge his 
illegal detention only indirectly via review of the 
validity of his removal order many months or years 
after the executive’s punitive purpose and retaliatory 
chilling effect have been accomplished is not an 
adequate or effective alternative to habeas review. 
Where this Court has found a habeas substitute to be 
adequate and effective, “the purpose and effect of the 
substitute was to expedite consideration of the 
detainee’s claims, not to delay or frustrate it.” 
Boumediene, 553 U.S. at 775-76.  

A noncitizen may file a PFR only after a final 
order of removal has been entered. See 8 U.S.C. 
§1252(a)(5). But “[b]y the time a final order of removal 
[i]s eventually entered,” assuming one is ever entered, 
allowing a PFR to be filed and eventually decided, “the 
allegedly [unlawful] detention would have already 
taken place,” Jennings, 583 U.S. at 293, and in such a 
case as this, for a period of many months or years. The 
serious First Amendment censorship harms likewise 
cannot be undone even if a court eventually does 
conclude on a PFR that he is not removable. And non-
overlapping claims, such as his Due Process claim that 
his detention is punitive and not justified by flight risk 
or danger, would remain completely unreviewed.  

Moreover, unlike a habeas court, the 
administrative review and PFR process does not 
permit factual development on Petitioners’ 
constitutional claims, and the panel majority’s 
conclusion that a Hobbs Act transfer could fulfill the 
necessity of fact-finding in his case was summarily 
rejected by the PFR court in Petitioner’s removal case. 
Khalil v. Blanche, No. 26-60344 (5th Cir. Sep. 9, 2026), 
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ECF No. 150-1. See App. 326a (ability of immigration 
courts and BIA to develop an adequate record is so 
limited that after lengthy delays “there will be little or 
nothing to show for it”); cf. Boumediene, 553 U.S. at 
792 (availability of fact development and contestation 
is key consideration in “adequate substitute” 
determination). A venue that cannot remedy ongoing 
harms from detention and First Amendment chill and 
that does not provide for the development of a factual 
record necessary to evaluate such constitutional 
claims cannot be an adequate alternative to habeas. 

In addition, because the purpose of habeas is to 
“restrain” the government’s power, the scope of the 
substitute procedure must not be “subject to 
manipulation” by the government. Boumediene, 553 
U.S. at 765-66. But the majority’s reading of (b)(9) 
would permit brazen abuse of the Great Writ, 
enabling the government to levy a spurious 
immigration charge against a noncitizen, including in 
avowed retribution for speech, and forestall federal 
court review of its unlawful actions by prolonging 
administrative removal proceedings and/or 
terminating them after it has sufficiently 
accomplished its desired detention and censorship. 
That the government has engaged in an abuse of its 
authority by adopting a viewpoint-discriminatory 
policy of retribution against Petitioner and other non-
citizen pro-Palestinian advocates—via an 
immigration process the executive fully controls, see 
Duenas v. Garland, 78 F.4th 1069, 1073 (9th Cir. 
2023)—has been confirmed by a federal court after 
extensive fact-finding. See AAUP, 802 F. Supp. 3d at 
173 (finding a government policy “to target a few for 
speaking out and then use the full rigor of the 
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Immigration and Nationality Act . . . with the goal of . 
. . terrorizing similarly situated non-citizen (and 
other) pro-Palestinians into silence because their 
views were unwelcome.”); see also Stanford Daily, 
2026 WL 2549090 at *32 (“The government has 
offered a chilling message regarding protected 
speech—speak out against Israel or in support of 
Palestinians and we will revoke your visa and deport 
you. Behave.”); JA375-76 (stating of the use of the 
post-hoc misrepresentation charge, “there is . . . 
something to the underlying claim that there is an 
effort to use the immigration charge here to punish 
the petitioner,” which “of course . . . would be 
unconstitutional”). 

The majority below should have avoided the 
serious conflict with this Court’s Suspension Clause 
precedent by interpreting (b)(9) to permit habeas 
review of the substantial censorship and speech-
chilling injuries the government has vigorously 
pursued against Petitioner. 

C. The Third Circuit’s reading of 
§1252(b)(9) conflicts with this Court’s 
First Amendment precedents 
requiring timely review of censorship 
claims.  

This Court has repeatedly recognized that First 
Amendment claims challenging ongoing censorship 
and a chilling effect on the speech of others require 
timely review, because censorship once accomplished 
cannot be remedied later. See, e.g., First Choice 
Women’s Res. Ctrs., Inc. v. Davenport, 608 U.S. 174 
(2026) (party alleging chilling effect on First 
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Amendment associational rights from a state 
investigatory subpoena had access to immediate 
federal court review); Fort Wayne Books, Inc. v. 
Indiana, 489 U.S. 46, 55-56 (1989) (delayed review 
might “seriously erode federal policy” by “only further 
harm[ing] the operation of a free press” (cleaned up)); 
Nat’l Socialist Party of Am. v. Vill. of Skokie, 432 U.S. 
43, 44 (1977) (denying review would “deprive 
[petitioner] of rights protected by the First 
Amendment during the period of appellate review”); 
Freedman v. Maryland, 380 U.S. 51, 58-59 (1965) 
(“only a judicial determination in an adversary 
proceeding ensures the necessary sensitivity to 
freedom of expression,” and that such a determination 
must occur within “the shortest fixed period 
compatible with sound judicial resolution”); 
Dombrowski v. Pfister, 380 U.S. 479, 487 (1965). 

 As Justice Ginsburg explained in AADC, 
immediate judicial intervention is necessary for “now 
or never” First Amendment claims. 525 U.S. at 498 
(Ginsburg, J., concurring). It is also consistent with 
this Court’s recent approach to other “here-and-now 
injur[ies]” stemming from administrative proceedings 
that cannot be remedied after-the-fact. Axon, 598 U.S. 
at 191; see App. 365a-366a (“Our law’s response to a 
here-and-now impact on political speech has been the 
same across the board: no unnecessary delay.” 
(discussing cases)). 

Petitioner’s detention claims seek redress of First 
Amendment harms that are, by their very nature, 
irreparable. App. 390a; App. 206a-210a; see Am. Ass’n 
of Univ. Professors v. Rubio, 823 F. Supp. 3d 94, 108 
(D. Mass. 2026) (“Proceeding through the 
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administrative process—controlled by Article II 
administrative hearing officers—is exactly the injury 
that [the government] intend[s], and exacerbates the 
injury.” (cleaned up)). The majority below forecloses 
review of these now-or-never claims by requiring 
people like Mr. Khalil to wait until they are ordered 
removed (if that ever happens) and then to file a PFR 
and await that potentially lengthy outcome. This is 
not meaningful review or actual remediation of First 
Amendment harms that would be ongoing for months 
or years until the conclusion of a PFR process, if one 
happens. App. 55a-56a; see also Webster v. Doe, 486 
U.S. 592, 603 (1988) (in absence of a clear 
congressional statement, courts must interpret 
statutes to “avoid the serious constitutional question 
that would arise if a federal statute were construed to 
deny any judicial forum for a colorable constitutional 
claim” (cleaned up)). 

D. The Fifth Amendment also requires 
review of Petitioner’s detention 
claims.  

Because immigration detention is “civil, not 
criminal,” the Fifth Amendment requires it to be 
“nonpunitive in purpose and effect.” Zadvydas, 533 
U.S. at 690. A noncitizen who poses a flight risk or 
danger may be detained pending removal proceedings, 
but due process forbids the government “to incarcerate 
for other reasons.” Demore v. Kim, 538 U.S. 510, 532-
33 (2003) (Kennedy, J., concurring). Petitioner argues 
that his detention—which was not mandated by any 
statutory provision—was not based on flight risk or 
dangerousness and was therefore unjustified, 
excessive, and punitive. JA1051-52 ¶¶95-96. The PFR 
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process cannot address the now-or-never question of 
whether Petitioner’s putative civil detention is 
punitive in contravention of the Fifth Amendment, 
nor can the PFR process remediate the irreparable 
harm of unlawful detention after-the-fact.  

III. THE THIRD CIRCUIT’S CONCLUSION 
THAT §1252(B)(9) STRIPS HABEAS 
JURISDICTION OVER CHALLENGES TO 
THE EXECUTIVE’S OTHER ACTIONS 
AIMED AT CHILLING SPEECH ALSO 
CONFLICTS WITH THIS COURT’S 
PRECEDENTS, THE SUSPENSION 
CLAUSE, AND THE FIRST AND FIFTH 
AMENDMENTS. 

The majority’s refusal to allow habeas review of 
Petitioner’s claims that the government’s viewpoint 
discriminatory policy, the Rubio Determination, and 
other actions taken prior to and in the course of his 
removal proceedings were designed to punish his 
speech and chill others (as the AAUP and Stanford 
Daily courts concluded) also conflicts with this Court’s 
precedent. “Some ‘judicial intervention in deportation 
cases’ is unquestionably ‘required by the 
Constitution,’” St. Cyr, 533 U.S. at 300 (quoting 
Heikkila v. Barber, 345 U.S. 229, 235 (1953)), and that 
review must be adequate and effective, id. at 305. 
First Amendment claims in particular demand urgent 
and prompt review. See supra II.C. The PFR process 
is inadequate because it fails to provide necessary 
factfinding on retaliation and because judicial review 
comes too late to redress the First Amendment injury. 
And, it can do nothing where, as here, the removal 
process is pursued in part to detain an individual and 
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to maximize the in terrorem effect of the executive’s 
viewpoint discriminatory policy.  

The panel found delay acceptable, without 
contending with longstanding First Amendment 
precedent. App. 25a. And the panel majority 
sidestepped the factfinding issue by pointing to a 
provision of the Hobbs Act that allows the PFR court 
to remand for factfinding. App. 35a-37a. But no such 
factfinding has taken place. Discovery in Petitioner’s 
habeas case was held in abeyance pending the Third 
Circuit appeal, and the Fifth Circuit has summarily 
denied the factual development the Third Circuit 
assured Petitioner would be available to him via the 
Hobbs Act, Khalil v. Blanche, No. 26-60344 (5th Cir. 
Sep. 9, 2026), ECF No. 150-1, leaving Petitioner 
devoid of the factual development necessary to render 
a process an adequate substitute for habeas.8 

Finally, while Petitioner’s challenges to detention 
and the efforts that have served as a basis to remove 
him are distinct, the majority found that (b)(9) 
stripped the habeas court’s jurisdiction to hear 
Petitioner’s detention claims because he raised “legal 
questions challenging the government’s very basis for 
trying to remove (and thus detain[]) him.” App. 23a. 
Under this Court’s recent decision in Trump v. J.G.G., 
604 U.S. 670 (2025), however, this overlap counsels in 
favor of application of the Suspension Clause, as 
                                            

8 Petitioner has benefitted from the factual development and 
findings from the AAUP trial establishing the existence of a 
viewpoint discriminatory-policy targeting Petitioner, but that 
fortuity cannot resolve the question of whether meaningful 
review of retaliatory removal proceedings is available in an 
administrative process that is generally not designed to permit 
factual development.  
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removal claims that “‘necessarily imply the invalidity’ 
of [confinement] . . . fall within the ‘core of the writ of 
habeas corpus.’” 604 U.S. at 672 (cleaned up). The 
removal process in this case was pursued in part to 
detain Petitioner. The Suspension Clause carries the 
most force in the context of these “core claims,” and 
the Constitution requires an adequate and effective 
forum for judicial review of these claims.  

IV. THE QUESTIONS PRESENTED ARE OF 
EXTRAORDINARY IMPORTANCE 
BECAUSE THEY IMPLICATE THE 
JUDICIARY’S CRITICAL ROLE IN 
PREVENTING EXECUTIVE ABUSE OF 
ITS IMMIGRATION-DETENTION POWER 
TO DEPRIVE INDIVIDUALS OF BASIC 
CONSTITUTIONAL PROTECTIONS. 

The questions ask whether the government can 
openly target noncitizens for their protected speech 
and seek to censor speech it disfavors by leveraging its 
substantial coercive power under the immigration 
laws—a use of government power this Court has 
sternly proscribed. See Vullo, 602 U.S. at 194. They 
also ask whether the government can immunize itself 
from federal court review while it accomplishes the 
very kind of unconstitutional purpose the courts, and 
habeas corpus, are meant to guard against.  

If the decision stands, the government would be 
handed a powerful and unprecedented weapon to 
silence its critics, and to chill the speech of countless 
others, including citizens, who wish to avoid the 
government’s wrath against themselves and their 
loved ones. And the government could avoid any 
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review of any legal questions presented by a 
noncitizen’s detention (or removal efforts) by not 
entering a final order of removal at all, thereby 
accomplishing their unconstitutional aims absent any 
federal court review. All the while, the government’s 
punishment and chilling message will have been 
sufficiently delivered to an individual or the public—a 
goal the government has likely already accomplished 
through the detention and attempted removal of 
Petitioner. Stanford Daily, 2026 WL 2549090 at *32 
(“Noncitizen students heard the [government’s] 
warning and heeded. And, as the idiom goes, the 
silence is deafening.”). 

Our laws and our Constitution do not permit this 
kind of malevolent abuse of executive power. 

V. A HOLD FOR RESOLUTION OF MR. 
KHALIL’S PFR IN THE FIFTH CIRCUIT 
IS ALSO WARRANTED AND FOR 
ULTIMATE RESOLUTION ALONGSIDE 
SURI.  

The Court should grant Mr. Khalil’s petition and 
hear it alongside Suri.  

Notably, the Fifth Circuit is currently considering 
Petitioner’s PFR, having denied his Hobbs Act motion. 
PFR briefing is scheduled to be completed by early 
November. Khalil v. Blanche, No. 26-60344 (5th Cir. 
Sep. 9, 2026), ECF No. 156 (order granting 
Respondent’s motion for extension of time to file brief 
until October 14, 2026). 

The Fifth Circuit’s resolution of the matters 
presented there is highly relevant to Petitioner’s 
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claims that the PFR process fails to provide 

meaningful review and cannot be an adequate 

substitute for habeas corpus. Moreover, the Fifth 

Circuit’s decision on the merits of Petitioner’s claims 

may affect the scope of the questions this Court should 

consider on review and may even provide the Court 

with the opportunity to consider the merits and 

jurisdictional issues in these cases together.  

Ultimately, Petitioner seeks his day in court on his 

federal claims—a day the court below (and the dissent 

in Suri) erroneously assumed would be provided by 

the petition-for-review process—in accord with 

constitutional necessity. Neither Mr. Khalil nor the 

petitioner in Suri is presently detained. It would be 

appropriate for this Court to hold his petition for 

certiorari (and the petition in Suri) for the Fifth 

Circuit’s resolution of his PFR, and then consider his 

case, and the exceptionally important issues it 

presents, at the same time it considers Suri. 

CONCLUSION 

For the foregoing reasons, the Court should grant 

the petition for a writ of certiorari or hold the petition 

(and the petition in Suri) pending resolution of Mr. 

Khalil’s PFR before the Fifth Circuit. 
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APPENDIX A — OPINION OF THE UNITED STATES 
COURT OF APPEALS FOR THE THIRD CIRCUIT, 

FILED JANUARY 15, 2026

U.S. COURT OF APPEALS  
FOR THE THIRD CIRCUIT

Nos. 25-2162 & 25-2357

MAHMOUD KHALIL

v.

PRESIDENT, UNITED STATES OF AMERICA; 
DIRECTOR, NEW YORK FIELD OFFICE, 

IMMIGRATION AND CUSTOMS ENFORCEMENT; 
WARDEN, ELIZABETH CONTRACT DETENTION 
FACILITY; DIRECTOR, U.S. IMMIGRATION AND 
CUSTOMS ENFORCEMENT; SECRETARY, U.S. 

DEPARTMENT OF HOMELAND SECURITY, et al.,

Appellants.

Appeal from the U.S. District Court D.N.J.  
Judge Michael E. Farbiarz, No. 2:25-cv-01963

Before: Hardiman, Bibas, and Freeman, Circuit Judges 
Argued Oct. 21, 2025; Filed Jan. 15, 2026

OPINION OF THE COURT

Per Curiam. This case raises important jurisdictional 
questions about habeas corpus and immigration. At issue 
are three orders entered by the U.S. District Court for 
the District of New Jersey at the request of a lawful 
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permanent resident, Mahmoud Khalil. The first order 
prevented the government from removing him from the 
country. The second ordered his release from custody. The 
third intervened in his immigration-court proceedings.

The first question presented is whether the New 
Jersey District Court had jurisdiction over Khalil’s habeas 
petition. We hold that it did. Though Khalil was initially 
detained in New York, by the time his lawyer filed the 
petition there, immigration officials had moved him to New 
Jersey. Because the lawyer could have filed his petition 
in New Jersey then, the New York court’s transfer of the 
case to New Jersey was effective. And Khalil’s Second 
Amended Petition, naming the warden of the Elizabeth 
Detention Center, related back to his original filing. So he 
satisfied the federal habeas statute’s requirement that a 
petitioner name his immediate custodian. Thus, the New 
Jersey court had habeas jurisdiction.

Our conclusion about habeas jurisdiction requires 
us to answer a second question: Did the Immigration 
and Nationality Act (INA) strip the New Jersey District 
Court of subject matter jurisdiction? It did. Because the 
INA channels “[j]udicial review of all questions of law  
. . . arising from any action taken or proceeding brought 
to remove an alien from the United States” into a single 
petition for review filed with a federal court of appeals, 
we hold that the District Court lacked jurisdiction over 
Khalil’s removal proceedings. 8 U.S.C. § 1252(b)(9).

Our holdings vindicate essential principles of habeas 
and immigration law. The scheme Congress enacted 
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governing immigration proceedings provides Khalil a 
meaningful forum in which to raise his claims later on—in 
a petition for review of a final order of removal. We will 
therefore Vacate and Remand with instructions to dismiss 
Khalil’s habeas petition.

I

Khalil is a citizen of Algeria who was born in a 
Palestinian refugee camp in Syria. He entered the United 
States on a student visa on December 20, 2022, and 
enrolled in a master’s program at Columbia University. 
In November 2023, Khalil married an American citizen; 
he became a lawful permanent resident a year later. 
He describes himself as “compelled to be an outspoken 
advocate for Palestinian human rights.” App. 1033. Since 
October 2023, Khalil has condemned “Israel’s military 
operation in Gaza,” calling it “a genocide.” Id. Khalil 
also criticized Columbia University for, in his view, 
“financing and in other ways facilitating such violence.” 
Id. At Columbia, Khalil was co-president of the Palestine 
Working Group at the School of International and Public 
Affairs, “where he helped organize educational events and 
lectures on Palestine.” Id. He was also president of the 
Palestinian Student Society at Columbia, which “serves 
to engage with and celebrate Palestinian culture, history, 
and identity.” Id.

A

In early March 2025, Secretary of State Marco Rubio 
advised Secretary of Homeland Security Kristi Noem 
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that Khalil was removable from the country. In support 
of that determination, Secretary Rubio invoked 8 U.S.C. 
§ 1227(a)(4)(C) and concluded that Khalil’s “presence or 
activities in the United States . . . would have potentially 
serious adverse foreign policy consequences for the United 
States.” App. 1023.

Acting on the Rubio determination, on the evening 
of March 8, special agents from Homeland Security 
Investigations arrested Khalil at his New York City 
apartment and took him into custody, transporting him 
to a federal building in Manhattan. There, he was served 
with a Notice to Appear (NTA) charging him as removable 
under the INA’s foreign-policy provision.

In the middle of the night, Khalil’s attorney checked 
ICE’s Online Detainee Locator System, which showed 
that her client was detained in New York. So at 4:40 a.m., 
she filed a habeas petition in the Southern District of New 
York. Among other things, the petition sought to enjoin 
Khalil’s detention and removal as illegal, contending 
that the government was retaliating against Khalil’s 
protected speech, preventing his future political speech 
and activism, and violating due process. The petition 
named as respondents ICE’s Acting New York Field 
Office Director, ICE’s Acting Director, the Secretary of 
Homeland Security, and the Attorney General.

By the time Khalil’s attorney filed the petition in 
Manhattan, though, Khalil had been transferred to 
the Elizabeth Detention Facility in New Jersey—even 
though ICE’s online database still showed that he was in 
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New York. By 9:00 a.m., the locator had updated to show 
Khalil in New Jersey. But around that time, ICE started 
transporting Khalil from Elizabeth, New Jersey, to Jena, 
Louisiana. That afternoon, the government informed one 
of Khalil’s attorneys of the transfer. Khalil arrived at an 
immigration detention center in Jena, Louisiana, early in 
the morning of March 10.

B

On March 12, the government moved in the Southern 
District of New York to dismiss Khalil’s habeas petition for 
lack of jurisdiction or to transfer the action to Louisiana. 
Soon after, the government served Khalil with an 
amended NTA. In addition to the foreign-policy charge 
under 8 U.S.C. §  1227(a)(4)(C), the NTA alleged that 
Khalil had “procured” his status as a lawful permanent 
resident “by fraud or by willfully misrepresenting a 
material fact” in violation of 8 U.S.C. §§ 1227(a)(1)(A) and 
1182(a)(6)(C)(i). App. 591. According to the government, 
Khalil failed to disclose that he was: (1) “a member of the 
United Nations Relief and Works Agency for Palestine 
Refugees (UNRWA) from June through November 2023, 
as a political affairs officer”; (2) continually employed “as 
a Program Manager by the Syria Office in the British 
Embassy in Beirut beyond 2022”; and (3) “a member of 
the Columbia University Apartheid Divest (CUAD).” Id.

C

On March 19, the Southern District of New York 
transferred Khalil’s case—but not to Louisiana, as the 
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government had requested. Instead, it transferred the 
action to the District of New Jersey. After getting the 
case, the New Jersey District Court ordered that Khalil 
“shall not be removed from the United States, unless 
and until the Court issues a contrary Order.” App. 1784. 
The government again moved to dismiss for lack of 
habeas jurisdiction or to transfer to the Western District 
of Louisiana. The District Court denied that motion. 
It then held that no provision of the INA, including 8 
U.S.C. § 1252(b)(9) or (g), stripped it of subject-matter 
jurisdiction.

Khalil later amended his petition several more times. 
The amendments added allegations that the government 
had adopted an unlawful policy of targeting immigrants for 
pro-Palestinian speech; that the foreign-policy provisions 
of the INA were unconstitutionally vague as applied; that 
Khalil’s detention was impermissibly punitive; and that 
the fraud charge was impermissibly retaliatory under 
the First Amendment and unlawfully departed from the 
government’s own rules and procedures.

D

After holding that it had both habeas and subject-
matter jurisdiction, the District Court considered the 
merits of Khalil’s motion for a preliminary injunction. On 
May 28, 2025, the Court found that Khalil had shown that 
he was likely to succeed on the merits of his challenge to 
removal on the foreign-policy charge, but not on the fraud 
charge. Then, on June 11, the District Court held that 
Khalil satisfied the other prerequisites for a preliminary 
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injunction and enjoined the government from detaining 
and removing him based on the foreign-policy charge. On 
June 20, the District Court ordered the government to 
release Khalil from detention, which it did.

E

While the District Court was adjudicating Khalil’s 
habeas petition, an immigration judge in Louisiana was 
adjudicating his removal from the United States through 
the administrative process governing removal. Back in 
April, the immigration judge held a hearing on removability 
and orally found Khalil removable on the foreign-policy 
charge. During the hearing, the immigration judge 
permitted Khalil to present evidence, including witness 
testimony. The immigration judge did not, however, allow 
discovery into the foreign-policy charge. It held that the 
Secretary of State’s determination under § 1227(a)(4)(C) 
was “presumptive and sufficient evidence that the alien 
is deportable” and the government “is not required to 
present additional evidence of removability.” App. 1854 
(relying on Matter of Ruiz-Massieu, 22 I. & N. Dec. 833 
(BIA 1999)). Then, on the same day that the District 
Court ordered Khalil’s release (June 20), the immigration 
judge issued a written opinion affirming her oral order 
that Khalil was removable on the foreign-policy charge. 
The written opinion additionally held that Khalil was 
removable based on the fraud charge, denied Khalil 
asylum, withholding of removal, and relief under the 
Convention Against Torture, and ordered him removed to 
Algeria (where he is a citizen) or Syria (his native land).
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F

Faced with the conflicting mandates of the District 
Court and the immigration judge, the parties returned to 
the District Court to litigate the effect of its preliminary 
injunction.

In response, the District Court ordered the government 
to “cause the immigration judge to promptly vacate or 
amend her June 20 decision to the extent it finds [Khalil] 
removable” based on the foreign-policy charge. Khalil v. 
Trump, 2025 U.S. Dist. LEXIS 136309, 2025 WL 1983755, 
at *1 (D.N.J. July 17, 2025). At the same time, the Court 
noted that it was not ordering the government “to cause 
the immigration judge to revisit the determination she 
made in the June 20 decision as to [Khalil’s] eligibility 
for asylum under 8 U.S.C. §  1158.” 2025 U.S. Dist. 
LEXIS 136309, [WL] at *2. The Court also ordered the 
government to cause the immigration judge to consider 
whether Khalil should be granted a waiver of removability 
in connection with the fraud charge. We stayed the District 
Court’s order insofar as it “require[d] [the government] 
to cause the [i]mmigration [j]udge to consider [Khalil’s] 
request for waiver of removability.” ECF No. 41.

To comply with the District Court’s order, the 
immigration judge vacated her April oral determination 
of removability. She apparently did not vacate her written 
June 20 decision and order, which held that Khalil was 
removable under both the foreign-policy and fraud 
charges. The government timely appealed the District 
Court’s orders finding that it had jurisdiction, entering 
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a preliminary injunction, and ordering Khalil released. 
We have jurisdiction over this preliminary injunction 
under 28 U.S.C. § 1292(a)(1). We review de novo whether 
the District Court had habeas jurisdiction over Khalil’s 
petition under 28 U.S.C. § 2241 and whether its subject-
matter jurisdiction was stripped by the INA. See Tazu v. 
Att’y Gen., 975 F.3d 292, 296 (3d Cir. 2020).

II

Our evaluation of the District Court’s habeas 
jurisdiction involves two essential principles of habeas law: 
(1) the district-of-confinement rule and (2) the immediate-
custodian requirement.

A

We begin with the district-of-confinement rule. 
District courts may grant habeas relief only “within 
their respective jurisdictions.” 28 U.S.C. § 2241(a). This 
requires “nothing more than that the court issuing the 
writ have jurisdiction over the custodian.” Braden v. 30th 
Jud. Cir. Ct. of Ky., 410 U.S. 484, 495, 93 S. Ct. 1123, 35 L. 
Ed. 2d 443 (1973). So “jurisdiction lies in only one district: 
the district of confinement.” Rumsfeld v. Padilla, 542 U.S. 
426, 443, 124 S. Ct. 2711, 159 L. Ed. 2d 513 (2004).

In support of its holding that it had jurisdiction 
over Khalil’s petition, the District Court relied on 28 
U.S.C. § 1631. That statute lets a federal court that lacks 
jurisdiction transfer a case to another court where it could 
have been brought. The District Court acknowledged 
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that Khalil had filed his original petition in the Southern 
District of New York—a court that lacked jurisdiction 
because he was detained in New Jersey at the time of 
filing. But because the petition was filed when Khalil was 
detained in New Jersey, the Court held that it satisfied the 
district-of-confinement requirement. The Court “assumed 
jurisdiction over the . . . petition, since it ‘would have been 
able to exercise jurisdiction on the date that the petition 
was filed.’ ” Khalil v. Joyce, 777 F. Supp. 3d 369, 392 
(D.N.J. 2025) (quoting Martinez-Nieto v. Att’y Gen., 805 
F. App’x 131, 135 (3d Cir. 2020)). We agree.

1

Section 1631 provides:

Whenever a civil action is filed in a court . . .  
and that court finds that there is a want of 
jurisdiction, the court shall, if it is in the 
interest of justice, transfer such action or 
appeal to any other such court . . . in which the 
action or appeal could have been brought at the 
time it was filed.

28 U.S.C. § 1631. Khalil was first detained on March 8, 
2025, in New York. At about 3:20 a.m. on March 9, he 
arrived at the Elizabeth Detention Facility in New Jersey. 
Around 4:40 a.m., Khalil’s attorneys filed his habeas 
petition in the Southern District of New York. On March 
10, Khalil arrived at the Central Louisiana ICE Facility 
in Jena, Louisiana. On March 19, the Southern District 
of New York transferred the petition to the District of 
New Jersey.
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Everyone agrees that the petition was filed in the 
Southern District of New York while Khalil was detained 
in New Jersey. So when it was filed, the only district 
where it could have properly been brought under 28 
U.S.C. § 2241(a) was the District of New Jersey. Given the 
Southern District of New York’s “want of jurisdiction,” 
28 U.S.C. § 1631, that court was authorized to transfer 
the action to the District of New Jersey (the jurisdiction 
where it could have been brought when it was filed). The 
Southern District of New York could have dismissed the 
petition without prejudice if it found that transfer was 
inappropriate. But the government never challenged that 
court’s conclusion that transfer was “in the interest of 
justice.” So, under § 1631, it was proper to treat Khalil’s 
petition as if it were filed in the District of New Jersey 
early in the morning of March 9—when he was detained 
there. The petition therefore complied with the district-
of-confinement rule.

The government argues that §  1631 does not let a 
court “acquire substantive authority that it otherwise 
lacked.” Gov’t Br. 22 (emphasis omitted). That is true 
but irrelevant. In Hoffman v. Blaski, 363 U.S. 335, 80 
S. Ct. 1084, 4 L. Ed. 2d 1254 (1960), the Supreme Court 
considered whether the phrase “where it might have been 
brought” in 28 U.S.C. § 1404(a) required the transferee 
court to have had jurisdiction when the original action was 
filed, or whether it allowed transfer only to a court that 
would have had jurisdiction at the time of the transfer. Id. 
at 342-44. The Court concluded that the “unambiguous, 
direct[, and] clear” language of the transfer statute 
permitted only the former. Id. at 343 (quotation omitted). 
More recently, we have noted that § 1404(a) “is comparable 
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to [§ ] 1631.” D’Jamoos ex rel. Est. of Weingeroff v. Pilatus 
Aircraft Ltd., 566 F.3d 94, 110 (3d Cir. 2009).

As a result, the District Court did not use § 1631 to 
obtain jurisdiction that it would otherwise have lacked. 
The only effect of the transfer statute is that “the action 
. . . shall proceed as if it had been filed in . . . the court 
to which it is transferred on the date upon which it was 
actually filed in . . . the court from which it is transferred.” 
28 U.S.C. § 1631. That is consistent with what happened 
here; the New Jersey District Court did not use § 1631 to 
acquire jurisdiction. It simply explained the effect under 
§ 1631 of the transfer. Had the petition been filed in the 
District of New Jersey early in the morning of March 9, the 
action would have been properly before that Court. Thus, 
the transfer “merely remedie[d] the procedural defect—it 
convey[ed] no substantive authority” on the transferee 
court that it would have lacked at the time the action was 
filed. Öztürk v. Hyde, 136 F.4th 382, 391-92 (2d Cir. 2025).

2

Having determined that the transfer from New York 
to New Jersey was consistent with 28 U.S.C. § 1631, we 
turn now to the government’s argument that § 1631 does 
not apply to habeas proceedings. Though the government 
did not make this argument below, “[j]urisdictional 
requirements cannot be . . . forfeited [and] must be raised 
by courts sua sponte.” Boechler, P.C. v. Comm’r, 596 U.S. 
199, 203, 142 S. Ct. 1493, 212 L. Ed. 2d 524 (2022).

Section 1631 applies to civil actions. And though they 
are “hybrid actions,” “habeas proceedings are generally 
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considered civil in nature [and] the term ‘civil action’ 
includes habeas petitions.” Hassine v. Zimmerman, 160 
F.3d 941, 954 (3d Cir. 1998) (first quotation); Parrott v. 
Gov’t of V.I., 230 F.3d 615, 620, 43 V.I. 277 (3d Cir. 2000) 
(second quotation) (citation omitted); see also id. at 620 
n.7 (stating that we have treated habeas proceedings “as 
civil, rather than criminal . . . for purposes of determining 
jurisdiction”).

Though we have “construed the term ‘civil action’ to 
exclude habeas petitions, we did so only in the procedural, 
not jurisdictional, context of the filing fees imposed under 
the Prison Litigation Reform Act.” Id. (second source) 
(citing Santana v. United States, 98 F.3d 752, 754-56 (3d 
Cir. 1996)). Besides, we have explained that district courts 
may transfer habeas petitions under §  1631 when they 
were erroneously filed there. See Robinson v. Johnson, 313 
F.3d 128, 139 (3d Cir. 2002) (stating that, when a second or 
successive petition was erroneously filed in a district court 
without the permission of a court of appeals, “the district 
court’s only option is to dismiss the petition or transfer 
it to the court of appeals pursuant to 28 U.S.C. § 1631”). 
For these reasons, we hold that the phrase “civil action” 
in § 1631 encompasses habeas proceedings and that the 
District Court properly applied the statute in holding that 
it had jurisdiction over Khalil’s petition.

3

We next consider the government’s argument that 
the District Court lost jurisdiction when the government 
transported Khalil from New Jersey to Louisiana. It did 
not. Relying on Ex parte Endo, 323 U.S. 283, 65 S. Ct. 
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208, 89 L. Ed. 243 (1944), the District Court correctly 
explained that “a habeas court with jurisdiction does not 
lose it because the detainee has been moved out of the 
district.” Khalil, 777 F. Supp. 3d at 396.

In Endo, the petitioner had filed a petition for a writ 
of habeas corpus in the Northern District of California 
challenging her detention in accordance with military 
orders that resulted in the mass confinement of Japanese 
Americans. 323 U.S. at 284-85. While her challenge to 
the district court’s denial of habeas relief was pending 
on appeal, the government transferred her to a detention 
center in Utah. Id. at 285. The Supreme Court held that 
the District Court for the Northern District of California 
retained jurisdiction over the petition despite Endo’s 
transfer to Utah. Id. at 306-07. And after reversing the 
denial of habeas relief, it remanded the matter to the 
District Court for the Northern District of California for 
further proceedings—even though Endo was no longer 
confined there. Id. at 285, 307. The Court explained that 
the

objective [of habeas relief] may be in no way 
impaired or defeated by the removal of the 
prisoner from the territorial jurisdiction of 
the District Court. That end may be served 
and the decree of the court made effective if a 
respondent who has custody of the prisoner is 
within reach of the court’s process even though 
the prisoner has been removed from the district 
since the suit was begun.
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Id. at 307. The Supreme Court reaffirmed this holding in 
Padilla, explaining that “[w]hen the government moves a 
habeas petitioner after she properly files a petition naming 
her immediate custodian, the District Court retains 
jurisdiction.” Padilla, 542 U.S. at 441.

Our longstanding precedent likewise supports Khalil’s 
position that the government’s post-filing transfer of 
a habeas petitioner out of a district court’s territorial 
jurisdiction does not deprive the district court of 
jurisdiction over the petition. See Ex parte Catanzaro, 
138 F.2d 100, 101 (3d Cir. 1943) (noting, a year before 
Endo, our skepticism that “passing about of the body 
of a prisoner from one custodian to another after a writ 
of habeas corpus has been applied for can defeat the 
jurisdiction of the Court to grant or refuse the writ on 
the merits of the application”); Anariba v. Dir., Hudson 
Cnty. Corr. Ctr., 17 F.4th 434, 446 (3d Cir. 2021) (holding 
that the district court retained habeas jurisdiction after 
the petitioner was transferred out of the district because 
“it already had acquired jurisdiction over [the] properly 
filed habeas petition that named [the petitioner’s] then-
immediate custodian”).

In sum, under § 1631, we must treat Khalil’s petition 
as if he had originally filed it in the District of New Jersey. 
So the District Court had jurisdiction as the district of 
confinement when the petition was filed. And under Endo 
and Anariba, Khalil’s later transfer to Louisiana did not 
divest the District Court of jurisdiction.
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B

We turn now to whether Khalil properly named 
his immediate custodian. “Whenever a §  2241 habeas 
petitioner seeks to challenge his present physical custody 
within the United States, he should name his warden as 
respondent.” Padilla, 542 U.S. at 447. “The logic of this 
rule rests in an understanding that ‘the warden . . . has 
day-to-day control over the prisoner and who can produce 
the actual body.’” Anariba, 17 F.4th at 444 (quotation 
omitted). It “serves the important purpose of preventing 
forum shopping by habeas petitioners.” Id. at 445 (quoting 
Padilla, 542 U.S. at 447). “So if a § 2241 petitioner does not 
adhere to the immediate custodian rule, then the district 
court lacks jurisdiction to entertain the petition.” Id.

Khalil’s original habeas petition did not name his 
immediate custodian (the warden at the Elizabeth 
Detention Center in New Jersey). Normally, this would 
defeat jurisdiction. But the District Court held that under 
the “unknown custodian exception,” Khalil’s petition 
satisfied the immediate-custodian requirement even 
though it did not name the warden. See Demjanjuk v. 
Meese, 784 F.2d 1114, 1116, 251 U.S. App. D.C. 310 (D.C. 
Cir. 1986) (describing unknown-custodian exception). The 
Court reasoned that Khalil’s lawyers were “affirmatively 
led to believe that he was in New York—and because no 
phone calls were allowed, [Khalil] could not undo the 
impression.” Khalil, 777 F. Supp. 3d at 403. So, it held, 
the unknown-custodian exception applied and permitted 
Khalil to name his “ultimate” custodian—the Secretary 
of Homeland Security. Id.
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1

We need not reach the District Court’s unknown-
custodian holding. On April 3, 2025, around 24 days after 
he was transferred to Louisiana, Khalil filed a Second 
Amended Petition adding the warden of the Elizabeth 
Detention Center as a respondent. The Third and Fourth 
Amended Petitions do likewise. Khalil never named 
the warden of the Central Louisiana ICE Facility as a 
respondent.

Khalil’s amendments “relate[ ] back” to the original 
date of filing under the Federal Rules of Civil Procedure. 
Khalil Br. 21. “An amendment to a pleading relates back to 
the date of the original pleading” when “the amendment 
changes the party” if certain conditions are met. Fed. R. 
Civ. P. 15(c)(1)(C). “The ‘original pleading’ to which Rule 
15 refers is the complaint in an ordinary civil case, and 
the petition in a habeas proceeding.” Mayle v. Felix, 545 
U.S. 644, 655, 125 S. Ct. 2562, 162 L. Ed. 2d 582 (2005).

The government does not dispute that the conditions of 
Rule 15(c)(1)(C) were met here. So we must treat Khalil’s 
amendments naming the warden of the New Jersey 
detention facility as if they were effective on March 9—
when he filed his original petition. At that time, Khalil 
was being held in New Jersey, so the petition, as amended, 
accurately named his then-immediate custodian. Though 
his petition was filed in the Southern District of New York, 
we must proceed “as if it had been filed in . . . [the District 
of New Jersey] on the date upon which it was actually 
filed in . . . [the Southern District of New York].” 28 U.S.C. 
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§ 1631. Thus, we hold that the petition complied with the 
immediate-custodian requirement.

2

The government argues that even if the Court had 
jurisdiction over Khalil’s original petition “it certainly 
lacked jurisdiction over the amended petition[s]—at the 
time [Khalil] voluntarily amended his petition[s], his 
counsel knew exactly where he was detained.” Gov’t Br. 
25. It adds that Khalil’s amended petitions “supersede[ ]”  
his prior petitions, and his amended petitions do not satisfy 
the requirements of jurisdiction. Id. (relying on Royal 
Canin U.S.A., Inc. v. Wullschleger, 604 U.S. 22, 145 S. Ct. 
41, 220 L. Ed. 2d 289 (2025)).

The government is right that generally “an amended 
pleading supersedes the original pleading and renders 
the original pleading a nullity,” so “the most recently 
filed amended complaint becomes the operative pleading.” 
Garrett v. Wexford Health, 938 F.3d 69, 82 (3d Cir. 2019). 
In habeas proceedings, this means that “[w]hen a petition 
is amended by leave of the court, the cause proceeds on 
the amended petition.” Washer v. Bullitt Cnty., 110 U.S. 
558, 562, 4 S. Ct. 249, 28 L. Ed. 249 (1884). So we will treat 
the Fourth Amended Petition as the operative petition.

The government is also right that when “a plaintiff 
amends [his] complaint . . . a federal court’s jurisdiction 
depends on what the new complaint says.” Royal Canin, 
604 U.S. at 30. In Royal Canin, for example, the Court held 
that a district court loses its subject matter jurisdiction 
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when a plaintiff amends her complaint to eliminate the 
federal-law claims that enabled removal, leaving only 
state-law claims. Id. The Court explained that once the 
claims implicating federal-question jurisdiction were gone, 
the district court’s “supplemental jurisdiction over the 
state claims dissolved too.” Id. at 44. In short, the lesson 
of Royal Canin is that a federal court may lose subject-
matter jurisdiction if a plaintiff amends his complaint in 
a manner that removes the basis for that jurisdiction.

But that is not what happened here. Habeas 
jurisdiction (in the sense of the district-of-confinement 
and immediate-custodian rules) is not the same thing as 
subject-matter jurisdiction. Padilla, 542 U.S. at 434 n.7 
(“The word ‘jurisdiction,’ of course, is capable of different 
interpretations. We use it in the sense that it is used in the 
habeas statute, 28 U.S.C. § 2241(a), and not in the sense 
of subject-matter jurisdiction of the District Court.”); see 
also Dufur v. U.S. Parole Comm’n, 34 F.4th 1090, 1096-97, 
456 U.S. App. D.C. 365 (D.C. Cir. 2022) (“The immediate 
custodian rule implicates personal jurisdiction, not subject 
matter jurisdiction; likewise, the requirement to file in 
the district of confinement concerns venue, not subject-
matter jurisdiction.”). And the government has offered 
no authority suggesting that Royal Canin should apply 
to habeas proceedings. We decline to so extend it.

Instead, the relevant precedents are Endo and 
Anariba. Under those cases, the Court retained 
jurisdiction over Khalil’s petition despite his post-filing 
transfer from a facility in the District of New Jersey to 
one in the Western District of Louisiana. See Endo, 323 
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U.S. at 307. There is no reason to think that Endo no 
longer applies once a petitioner amends his petition after 
transfer. Khalil’s amendments do not affect this analysis 
and did not divest the District Court of habeas jurisdiction.

III

The District Court correctly held that it had habeas 
jurisdiction over Khalil’s petition. But that was only half of 
the jurisdictional puzzle. The District Court also needed 
subject-matter jurisdiction over the action. Yet various 
provisions of the INA limit an alien’s ability to collaterally 
attack (challenge) ongoing immigration proceedings 
through habeas. The District Court did not see those 
limits as barring subject-matter jurisdiction over Khalil’s 
claims. We disagree. As we explain, 8 U.S.C. § 1252(b)(9) 
strips the District Court of jurisdiction, requiring Khalil 
to wait to raise his claims until he files a petition for review 
(PFR) of a final order of removal. So we need not reach 
the government’s alternative argument that § 1252(g) also 
bars jurisdiction.

A

Khalil challenges both his removal and his detention 
pending removal proceedings, claiming that both are 
unlawful on various grounds. Those claims collide with one 
of the INA’s jurisdictional bars: 8 U.S.C. § 1252(b)(9). That 
subsection provides: “Judicial review of all questions of law 
and fact . . . arising from any action taken or proceeding 
brought to remove an alien from the United States . . . 
shall be available only in judicial review of a final order 
[of removal].” (emphasis added).
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Khalil does not dispute that his detention is an “action 
taken” as a part of his removal proceedings. See Carlson 
v. Landon, 342 U.S. 524, 538, 72 S. Ct. 525, 96 L. Ed. 547 
(1952) (detention is “necessarily” a part of the removal 
process). And removal proceedings are “proceedings 
brought to remove an alien.” E.O.H.C. v. Sec’y, U.S. Dep’t 
of Homeland Sec., 950 F.3d 177, 184 (3d Cir. 2020). The 
question is whether Khalil’s claims “aris[e] from” that 
action or proceeding.

1

In E.O.H.C., we read the “arising from” phrase to 
require courts to “ask: If not now, when? If the answer 
would otherwise be never, then §  1252(b)(9) poses no 
jurisdictional bar.” 950 F.3d at 186. The “point” of that 
subsection, we explained, “is to channel claims into a 
single [PFR], not to bar claims that do not fit within that 
process.” Id. So when aliens can get review later—by 
litigating before an immigration judge, the Board of 
Immigration Appeals, and then by way of a PFR to a court 
of appeals—they must do so. Id. at 180. District courts play 
little if any role in that sequence. See id. But when aliens 
raise claims that courts cannot “meaningfully” review 
through the PFR process, those claims do not “aris[e] 
from” the “action[s] taken” or “proceeding[s] brought” to 
remove them. Id. at 186.

E.O.H.C. left open an important question: Is a claim 
now or never if a petitioner alleges an injury that cannot 
be remedied later through a PFR? Or must the claim 
raise legal or factual questions that cannot later be 
reviewed via a PFR? E.O.H.C. had no occasion to pass 
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on that distinction, because both criteria were satisfied 
there. The government had started proceedings to 
remove E.O.H.C. and his daughter to Guatemala, their 
home country. Id. at 181. As they awaited their removal 
hearing, the government tried to send them to Mexico. Id. 
To challenge the government’s sending them to Mexico, 
E.O.H.C. and his daughter filed a habeas petition. Id. We 
held that despite § 1252(b)(9)’s bar, the district court had 
jurisdiction, since “[b]y the time there is a final order of 
removal to Guatemala . . ., it will be too late to review 
or remedy their return to Mexico in the meantime.” Id. 
at 187 (emphasis added); see also id. at 186 (stating that 
because “review and relief may come too late,” the court 
has jurisdiction) (emphasis added). In other words, a 
PFR could neither review their legal claims (challenging 
interim relocation) nor remedy their asserted injury 
(being forced to await a hearing in a dangerous city in 
Mexico). See id. at 186-87.

Our dissenting colleague disagrees with our reading 
of E.O.H.C., emphasizing the opinion’s statement that 
§  1252(b)(9) “does not strip jurisdiction when aliens 
seek relief that courts cannot meaningfully provide 
alongside review of a final order of removal.” Partial 
Dissent 18 (quoting E.O.H.C., 950 F.3d at 186). But as 
she acknowledges, when we referred to “relief,” it was 
generally “alongside” a discussion of “review.” Id. at 
20 n.12. Various passages in E.O.H.C. emphasized the 
inability both to review a claim and to remedy injuries 
arising from that claim; we never had to decide which was 
necessary or sufficient. So the “rule about redressability” 
our colleague purports to locate in E.O.H.C. was not 
necessary to that opinion’s holding at all. Id.
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Khalil’s case requires us to tease these strands apart. 
Khalil says his claims are now-or-never ones because his 
injuries are ongoing and his rights are “being violated, 
now.” Khalil Br. 38 (citing Mahdawi v. Trump, 136 F.4th 
443, 452 (2d Cir. 2025) (emphasis omitted)). But his claims 
raise legal questions challenging the government’s very 
basis for trying to remove (and thus detaining) him. Unlike 
E.O.H.C.’s claim about being sent to Mexico temporarily, 
Khalil’s questions are not “wholly collateral” to the 
removal process; they are “inextricably linked” to it. 
Öztürk v. Hyde, 155 F.4th 187, 189, 191-92 (2d Cir. 2025) 
(Menashi, J., concurring in denial of rehearing en banc) 
(internal quotation marks omitted).

2

We now answer the question left open by E.O.H.C.: A 
now-or-never claim must raise legal or factual questions 
that a court of appeals will not later be able to review 
meaningfully on a PFR. It is not enough to assert an injury 
that cannot be remedied later. We base that conclusion on 
§ 1252(b)(9)’s text, title, and purpose.

First comes the text. The now-or-never principle is a 
gloss on § 1252(b)(9)’s phrase “arising from.” But another 
phrase comes first: “Judicial review of all questions of law 
and fact.” So to avoid getting channeled to a PFR, a claim 
must raise now-or-never questions, not just now-or-never 
harms. See Tazu, 975 F.3d at 299 (explaining that § 1252 
(b)(9) channels “legal questions” that are “bound up with 
(and thus ‘aris[e] from’) an ‘action taken’ to remove” an 
alien). The subsection’s title bolsters our reading of the 
text: It covers “[c]onsolidation of questions for judicial 
review,” not “claims.” 8 U.S.C. § 1252(b)(9).
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The statute’s purpose (as Supreme Court and circuit 
precedent have described it) confirms our reading too. 
Section 1252(b)(9) works as a “zipper” clause, channeling 
“most claims that even relate to removal” into PFRs. 
Reno v. AADC, 525 U.S. 471, 483, 119 S. Ct. 936, 142 L. 
Ed. 2d 940 (1999) (first quotation); E.O.H.C., 950 F.3d at 
184 (second quotation). It ensures that petitioners get only 
one bite at the apple. Letting petitioners raise now-or-
never injuries through habeas based on claims that can 
be litigated later would subvert that channeling scheme. 
If, for instance, a detained alien claimed that the INA 
section that made him removable was unconstitutionally 
vague, he could bring that claim right away on habeas 
(because illegal detention cannot be remedied later). With 
a final judgment in hand, the winning side could use issue 
preclusion or law of the case in the later PFR, leaving that 
court nothing to decide. See Paulo v. Holder, 669 F.3d 
911, 918 (9th Cir. 2011) (holding that habeas finding that 
alien was not removable precluded relitigating that issue 
in removal proceedings). That prospect would encourage 
the very “piecemeal litigation” that § 1252(b)(9) is designed 
to prevent. E.O.H.C., 950 F.3d at 184.

Our dissenting colleague responds that “the word 
‘questions’ in the title and text of § 1252(b)(9) . . . cannot 
bear the weight” we place on it. Partial Dissent 22. 
According to her, the word “questions” “sheds no light on 
the meaning of ‘arising from’” because the former term 
does not modify the latter. Id. We agree that the word 
“questions” does not modify “arising from.” But that 
proves nothing. As she acknowledges, “[o]ur discussion 
in E.O.H.C. controls the meaning of ‘arising from.’ ” Id. 
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at 23. Yet E.O.H.C. held only that now-or-never claims do 
not “arise from” “action[s] taken or proceeding[s] brought 
to remove an alien.” 950 F.3d at 185-86; 8 U.S.C. § 1252 
(b)(9). The repeated statutory references to “questions” 
show that what makes a claim now-or-never is that it raises 
questions that cannot be reviewed later, on a petition for 
review of a final order of removal.

Our colleague also worries that our reading of 
§ 1252(b)(9) “renders meaningful review hollow,” since a 
PFR court cannot later redress harms incurred from, say, 
unconstitutional immigration detention. Partial Dissent 
20. But our legal system routinely forces petitioners—
even those with meritorious claims—to wait to raise their 
arguments. Consider an innocent defendant who was 
convicted of a serious crime and imprisoned because his 
trial lawyer was ineffective. His detention is wrongful: 
He did not actually commit the crime. But that does not 
entitle him to seek immediate release through habeas; 
first, he must exhaust his direct appeal. See, e.g., 28 U.S.C. 
§ 2254(b)(1)(A). That delay does not foreclose meaningful 
review. It just streamlines the process for seeking it. 
Congress has the power to balance concerns about 
the orderly adjudication of claims with concerns about 
remedying harms from illegal detention. The balance that 
Congress struck in § 1252(b)(9) requires bringing legal 
questions later if they can be answered later.

B

Each of the legal questions Khalil raises in his petition 
can be decided later, on a PFR. He challenges a broad 
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array of alleged governmental misconduct under the First 
and Fifth Amendments, as well as the Administrative 
Procedure Act (APA) and Accardi v. Shaughnessy, 347 
U.S. 260, 74 S. Ct. 499, 98 L. Ed. 681 (1954). (He also seeks 
release on bail, but that is a remedy, not an independent 
claim.) But addressing any of those claims would require 
deciding whether removing Khalil would be unlawful—
the very issue decided through the PFR process. To be 
sure, the immigration judge’s order of removal is not yet 
final; the Board has not affirmed her ruling and has held 
the parties’ briefing deadlines in abeyance pending this 
opinion. But if the Board ultimately affirms, Khalil can 
get meaningful review.

Start with Khalil’s argument that the government 
is targeting him under a policy of punishing aliens’ 
pro-Palestinian speech. Khalil says that the policy is 
unconstitutionally vague and retaliatory and violates the 
APA and Accardi. But he can litigate all those challenges 
on a PFR after the Board issues a final order of removal, 
since the alleged policy is a “matter[ ] on which the validity 
of the final order is contingent.” Massieu v. Reno, 91 F.3d 
416, 422 (3d Cir. 1996) (Alito, J.).

Khalil also argues that both the foreign-policy and 
fraud charges violate the First and Fifth Amendments and 
either the APA or Accardi. The fraud charge is pending 
before the Board; if the Board affirms, then Khalil can 
challenge it on a PFR. The foreign-policy charge may 
be before the Board as well, since the immigration 
judge appears never to have vacated her written order 
sustaining Khalil’s removal on that basis. The immigration 
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judge did vacate her oral order finding Khalil removable 
on the foreign-policy charge. But she also made clear that 
her vacatur was solely to comply with the District Court’s 
(now-vacated) injunction. So the Board could conclude that 
the charge is still live or remand to the immigration judge 
to reinstate it. In either case, Khalil could challenge the 
foreign-policy charge on a PFR too.

Alternatively, the Board could proceed only on the 
fraud charge. In that case, Khalil’s challenges to the 
foreign-policy charge would not yet be ripe for review by 
the PFR court, because that charge would not be a ground 
for his removal. See Abbott Lab’ys v. Gardner, 387 U.S. 
136, 148, 87 S. Ct. 1507, 18 L. Ed. 2d 681 (1967); Jie Fang 
v. Dir. U.S. Immigr. & Customs Enf’t, 935 F.3d 172, 186 
(3d Cir. 2019). Nor would those challenges be ripe for a 
habeas petition. And § 1252(b)(9) has nothing to say about 
questions that cannot be raised now or later. Those claims 
are unreviewable for reasons unrelated to the INA.

Though Khalil also challenges his detention, his 
arguments against it are identical to his arguments 
against removal. He even says that the government’s 
policy includes both “detain[ing]” and “deport[ing]” 
its targets. Dist. Ct. Dkt. No. 382, ¶  2. Because “the 
arguments [Khalil] has offered to challenge the detention 
necessarily challenge the government’s decision to 
commence removal proceedings,” the PFR court will be 
able to review those “legal questions” once the Board 
enters a final order of removal. Öztürk, 155 F.4th at 192-93 
(Menashi, J., concurring in denial of rehearing en banc) 
(citation modified).
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Khalil brings only one detention-specific claim. He 
says the government violated the Fifth Amendment’s Due 
Process Clause by arresting and confining him to punish 
him. To be sure, some claims can be detention-specific, 
like the length- and conditions-of-confinement claims 
discussed in E.O.H.C. 950 F.3d at 186. But Khalil’s claim 
is not one of them: it just repackages his challenges to 
his removal. In essence, he argues that his detention is 
impermissible retaliation and unlawful because it depends 
on the unconstitutionally vague foreign policy ground. 
So his “punitive detention” claim rises or falls with the 
others. We judge pleadings not by their labels, but by 
their substance. Lewis v. Att’y Gen., 878 F.2d 714, 722 
n.20 (3d Cir. 1989). Khalil cannot plead around § 1252(b)
(9) by calling his challenge to removal a challenge to his 
detention.

Our dissenting colleague fears that if a “final order of 
removal . . . never come[s],” Khalil will be unable to seek 
review of his claims down the line. Partial Dissent 26. 
Not so. To start, the Board has set an expedited briefing 
schedule for Khalil’s appeal of the immigration judge’s 
order of removal. That schedule suggests that if the Board 
agrees that Khalil should be removed, it will say so quickly. 
And because the underlying questions will continue to 
undergird his challenges to removal, they will remain 
redressable and reviewable. Contra Partial Dissent 21. 
Plus, if the government did detain an alien and then tried 
to evade judicial review by refusing to enter a final order 
of removal for a long time, E.O.H.C. already recognized 
that the alien could bring a prolonged detention challenge 
in federal district court despite § 1252(b)(9). See 950 F.3d 
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at 185-86 (interpreting Jennings v. Rodriguez, 583 U.S. 
281, 293, 138 S. Ct. 830, 200 L. Ed. 2d 122 (2018) (opinion 
of Alito, J.)).

C

Khalil offers five arguments why § 1252(b)(9) should 
not channel his claims into the PFR process, but none 
persuades.

1

Khalil first claims that our precedent limits § 1252(b)
(9)’s scope to challenges to final orders of removal entered 
by the Board. See Chehazeh v. Att’y Gen., 666 F.3d 118, 
131 (3d Cir. 2012). And the Board has not entered such 
an order here.

The Supreme Court has since abrogated that part of 
Chehazeh. Seven years ago, a fractured Court interpreted 
§ 1252(b)(9) in Jennings v. Rodriguez. Jennings involved 
a challenge to INA provisions that allowed prolonged 
detention without a bond hearing. 583 U.S. at 289-90. A 
three-Justice plurality concluded that § 1252(b)(9) did not 
strip jurisdiction over the challenge. Id. at 294-95 (opinion 
of Alito, J.). But it did not rely on the lack of a final order 
of removal. Instead, it reasoned that the “questions of 
law and fact” raised by the challengers were not linked 
closely enough to the government’s efforts to remove 
them. See id. at 293. The plurality strongly suggested that 
§ 1252(b)(9) would strip jurisdiction over claims with closer 
connections, like “challeng[es] [to] the decision to detain 
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them in the first place or to seek removal,” challenges to 
“any part of the process by which . . . removability will 
be determined,” and requests to “review . . . an order of 
removal.” Id. at 294. Yet if § 1252(b)(9) applied only after 
a final order of removal had been entered, it would not bar 
challenges to the decision to detain or seek removal or the 
removability process—all actions that must precede a final 
order of removal. So the plurality necessarily rejected 
Chehazeh’s reading of § 1252(b)(9).

A separate three-Justice bloc agreed that § 1252(b)(9) 
did not strip jurisdiction. Id. at 355 (Breyer, J., concurring 
in relevant part and dissenting in part). But those Justices 
relied on the same reasoning as Chehazeh: that § 1252(b)(9) 
“by its terms applies only ‘[w]ith respect to review of an 
order of removal,” and that the aliens were “challeng[ing] 
their detention without bail, not an order of removal.” Id.

The plurality’s reading of § 1252(b)(9) binds us. When 
no opinion of the Court commands a majority of the 
Justices, we must look for the “narrowest of the opinions 
and the common denominator of the Court’s resulting 
decision.” Lebanon Farms Disposal, Inc. v. Cnty. of 
Lebanon, 538 F.3d 241, 248 (3d Cir. 2008) (interpreting 
Marks v. United States, 430 U.S. 188, 193, 97 S. Ct. 990, 
51 L. Ed. 2d 260 (1977)). The Jennings plurality would 
let district courts adjudicate some, but not all, habeas 
challenges arising from actions taken before entry of a 
final order of removal. The three partially concurring 
Justices would have let district courts adjudicate all such 
challenges. Under the Marks rule, the plurality’s narrower 
reading defines the proper scope of § 1252(b)(9).
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Considering the Jennings ’s plurality’s strong 
implication that §  1252(b)(9) covers at least some 
challenges to detention before a final order of removal, 
E.O.H.C. conspicuously did not rely on Chehazeh. Applying 
Chehazeh’s logic to E.O.H.C. would have obviated the whole 
discussion of § 1252(b)(9) because the Board had never 
finalized E.O.H.C.’s order of removal. See 950 F.3d at 182, 
186 (citing Chehazeh only in a passing parenthetical). If 
Chehazeh were still good law, E.O.H.C. could have been 
five pages shorter. Chehazeh does not help Khalil.

Our dissenting colleague disagrees that Jennings 
abrogated Chehazeh. But we are unconvinced. She 
observes that a majority of the Justices in Jennings (the 
three-Justice plurality, plus the three Justices whose 
views were represented by Justice Breyer’s partial 
concurrence) “agreed that, whatever the exact scope of 
§ 1252(b)(9) . . ., that provision did not strip jurisdiction 
over the Jennings detainees’ habeas petitions.” Partial 
Dissent 4. As she notes, “[n]othing about that conclusion 
conflicts with Chehazeh.” Id. We agree. But the plurality’s 
reasoning does conflict with Chehazeh. And when we 
consider whether an intervening plurality opinion of the 
Supreme Court has abrogated a panel precedent, we 
must look at the Court’s reasoning, not just its holding. 
See Lebanon Farms, 538 F.3d at 247-48. Doing so, we 
observe that if Chehazeh’s logic had carried the day, the 
Jennings plurality would have had no reason to distinguish 
the aliens’ case from challenges to “the decision to detain 
them in the first place or to seek removal.” 583 U.S. at 294 
(opinion of Alito, J.).
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2

Next, Khalil cites cases from other circuits, but 
he overstates that authority. One of his cases took the 
same view as Chehazeh, but it predated Jennings. See 
Nadarajah v. Gonzales, 443 F.3d 1069, 1075 (9th Cir. 
2006). Another relied on legislative history and a pre-
Jennings case without even citing Jennings in the relevant 
section, let alone acknowledging that it might require a 
different analysis. Kong v. United States, 62 F.4th 608, 
614 (1st Cir. 2023). In a third case, the petitioners were 
not “challenging the decision to detain them” but only the 
bond procedures used. Miranda v. Garland, 34 F.4th 338, 
347, 353 n.6 (4th Cir. 2022) (quoting Jennings, 583 U.S. at 
294 (opinion of Alito, J.)). And two others challenged only 
the length of confinement without a bond hearing, a claim 
that does not get channeled into the PFR review process. 
Black v. Decker, 103 F.4th 133, 142 (2d Cir. 2024); German 
Santos v. Warden, Pike Cnty. Corr. Facility, 965 F.3d 
203, 206-08 (3d Cir. 2020); see E.O.H.C., 950 F.3d at 186.

That leaves only two circuits that have recently denied 
stays in three factually similar cases, though in different 
procedural postures. Each case relies on all or part of 
Chehazeh’s reasoning—reasoning that Jennings implicitly 
abrogated. See Suri v. Trump, 2025 U.S. App. LEXIS 
16172, 2025 WL 1806692, at *9 (4th Cir. July 1, 2025); 
Mahdawi, 136 F.4th at 451-52; Öztürk, 136 F.4th at 399. 
None of them confronts how that approach would disrupt 
the zipper clause, “circumventing the usual immigration 
process.” Suri, 2025 U.S. App. LEXIS 16172, 2025 WL 
1806692, at *10 (Wilkinson, J., dissenting) (noting that 
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the INA’s PFR process is enough to preserve judicial 
review of “the essential constitutional questions”). So 
we respectfully disagree with the Second and Fourth 
Circuits.

3

Khalil also briefly implies that his detention challenges 
count as conditions-of-confinement claims exempt from 
channeling under § 1252(b)(9). Not so. True conditions-
of-confinement challenges attack the conditions at the 
detention center as “inhumane.” Jennings, 583 U.S. at 
294 (opinion of Alito, J.). Examples include depriving 
inmates of needed insulin, halal, or kosher food. E.O.H.C., 
950 F.3d at 186. Khalil’s argument has nothing to do with 
the conditions in which he was being held, but the mere 
fact of detention.

4

Khalil also fears that reading § 1252(b)(9) to delay 
review until his PFR would raise First Amendment and 
Suspension Clause problems. But his only authority for 
his First Amendment concern is a suggestion in a partial 
concurrence by Justice Ginsburg in AADC that was 
largely rejected by the majority. Compare AADC, 525 
U.S. at 498 (Ginsburg, J., concurring in part and in the 
judgment) (suggesting that courts might need to hear 
immediately selective-enforcement challenges claiming 
a “chilling effect on current speech”), with id. at 491 
(majority opinion) (holding that, except perhaps when 
“the alleged basis of discrimination is . . . outrageous,” 



Appendix A

34a

courts may not review selective-enforcement challenges 
to deportation proceedings at all). Plus, even Justice 
Ginsburg concluded that on the record before the Court, 
the INA’s “channeling” scheme does enough to preserve 
a “opportunity to raise a [First Amendment] claim during 
the [PFR] phase.” Id. at 495 (Ginsburg, J., concurring 
in part and in the judgment). And the availability of the 
PFR process satisfies the Suspension Clause. See Luna 
v. Holder, 637 F.3d 85, 95 (2d Cir. 2011).

5

Finally, Khalil fears that immigration courts lack the 
power to develop adequate factual records, so the PFR 
court will not be able to meaningfully review his claims 
down the road. If Khalil were truly unable to build a 
fulsome administrative record before the immigration 
courts, then his legal questions could not be reviewed 
adequately on a PFR. See 8 U.S.C. § 1252(b)(4)(A) (limiting 
the PFR court to “decid[ing] the petition only on the 
administrative record on which the order of removal is 
based”). But aliens in immigration proceedings may put on 
testimony and exhibits, which become part of the record. 
8 C.F.R. § 1240.9. Khalil did just that, submitting four 
witnesses plus thirty-five exhibits at a hearing earlier 
this year.

True, there were limits on what Khalil could do at 
that hearing. Relying on BIA precedent, the immigration 
judge refused to allow discovery into how the Secretary 
of State decided to make him removable on the foreign-
policy charge. That may have prevented him from 
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proving a causal link to retaliation or discriminatory 
enforcement, which could show that the alleged policy 
is unconstitutionally vague. And the structure of the 
immigration-court system is ill-suited to developing 
pattern-and-practice challenges. See McNary v. Haitian 
Refugee Ctr., Inc., 498 U.S. 479, 497, 111 S. Ct. 888, 112 
L. Ed. 2d 1005 (1991).

But if the administrative record is inadequate for 
these reasons or any others, the PFR court can deal with 
the problem. To be sure, the INA appears to limit judicial 
review to the administrative record. Cf. AADC, 525 U.S. 
at 488 n.10 (majority opinion). But that language simply 
restates a “generally applicable rule of administrative 
law”; it does not “prescribe a special rule for immigration 
cases.” Pet’rs’ Reply Br., No. 97-1252, Reno v. AADC, 1998 
WL 727540, at *13 (S. Ct. Oct. 14, 1998). And a provision 
of the Hobbs Act lets the PFR court remand a case to a 
district court for a hearing with more factfinding if (1) the 
agency has not held a hearing before taking the challenged 
action, (2) it need not do so by law, and (3) there are genuine 
issues of material fact. 28 U.S.C. §  2347(b)(3); see also 
AADC, 525 U.S. at 496 n.2 (Ginsburg, J., concurring in 
part and in the judgment) (describing this mechanism); 
Gallo-Alvarez v. Ashcroft, 266 F.3d 1123, 1129 (9th Cir. 
2001) (remanding PFR for more factfinding under this 
subsection).

Statutory context confirms that this part of the 
Hobbs Act applies to the INA. When Congress enacted 
§ 1252 in its present form, it expressly barred courts from 
using a companion provision of the Hobbs Act, § 2347(c), 
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to supplement the record in immigration cases. 8 U.S.C. 
§ 1252(a)(1). By barring recourse to subsection (c) alone, 
Congress strongly implied that PFR courts may still use 
subsection (b). Cf. Russello v. United States, 464 U.S. 
16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983). So we hold, 
following Gallo-Alvarez, that §  2347(b)(3) is available 
in immigration proceedings when a party meets its 
preconditions.

Khalil did not get a hearing before the government 
issued the Rubio determination, detained him, or charged 
him as removable for visa fraud. Nor is there any evidence 
that the government held a hearing before adopting the 
alleged policy that he challenges. So he should be able 
to invoke §  2347(b)(3). Indeed, at oral argument, the 
government conceded that it would not object to a district-
court remand if Khalil sought one from the PFR court. 
And after oral argument, the government reiterated its 
consistent position that the INA “does not preclude a court 
of appeals from obtaining additional fact-finding if the 
agency record is inadequate” either through the Hobbs 
Act’s remand process, by appointing a special master, 
or through another “appropriate mechanism” born out 
of “constitutional necessity.” Gov’t 28(j) Ltr. 2 (citing 
§ 2347(b)(3), Fed. R. App. P. 48, and AADC, 525 U.S. at 
496 n.2 (1999) (Ginsburg, J., concurring in part and in the 
judgment) (quoting AADC Pet’rs’ Reply Br. *13)).

Given these mechanisms, the PFR court can 
meaningfully review Khalil’s claims. That remains the 
case even if, as Khalil argues, immigration judges and 
the BIA cannot pass on constitutional questions. No one 



Appendix A

37a

disputes that a PFR court can hear constitutional claims. 
See, e.g., Santos-Alvarado v. Barr, 967 F.3d 428, 439 (5th 
Cir. 2020) (considering a Fifth Amendment due process 
claim). And by using a Hobbs Act remand, a special master, 
or a similar administrative mechanism to supplement the 
record as needed, a PFR court can order any additional 
factfinding needed to pass on those claims.

Our dissenting colleague worries that the PFR court 
may not “obtain fact-finding,” raising the prospect that 
“Khalil will [not] be able to develop an adequate factual 
record for his constitutional claims.” Partial Dissent 25. 
Given the government’s concessions, we think that unlikely. 
In any event, we cannot “anticipate what another court 
is given to decide” and tailor our reasoning accordingly. 
BASF Wyandotte Corp. v. Costle, 582 F.2d 108, 112 n.7 (1st 
Cir. 1978) (quoting NLRB v. Bayside Enters., 514 F.2d 475, 
476 (1st Cir. 1975) (per curiam)). Rather, we must exercise 
our independent judgment. Exercising that judgment, we 
conclude that a PFR court has the tools to supplement the 
factual record if needed.

* * * * *

The immigration laws enacted by Congress ordinarily 
require an alien to challenge his deportation in a PFR—
unless he raises questions that a court of appeals could 
not meaningfully review in that context. That scheme 
ensures that petitioners get just one bite at the apple—
not zero or two. But it also means that some petitioners, 
like Khalil, will have to wait to seek relief for allegedly 
unlawful government conduct. Because Khalil raises legal 
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questions that a PFR court can meaningfully review later 
on, the INA bars him from attacking his detention and 
removal in a habeas petition. We will therefore Vacate 
and Remand to the District Court with instructions to 
dismiss the petition.
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Freeman, Circuit Judge, dissenting in part and dissenting 
from the judgment.

I join the majority opinion insofar as it concludes 
the District Court had habeas jurisdiction. However, 
in my view, the District Court also had subject matter 
jurisdiction. Because no provision of the INA stripped 
the District Court of that jurisdiction, I would review the 
merits of the grant of injunctive relief.

I

There are two reasons why 8 U.S.C. § 1252(b)(9) does 
not strip the District Court of jurisdiction. First, as our 
extant precedent holds, § 1252(b)(9) channels claims into 
a petition for review only when there is a final order of 
removal. Chehazeh v. Att’y Gen., 666 F.3d 118, 133 (3d Cir. 
2012). Second, § 1252(b)(9) strips courts of jurisdiction only 
over claims “arising from” a removal proceeding. And we 
have held that “now-or-never claims”—claims unable to be 
remedied later—do not arise from a removal proceeding. 
E.O.H.C. v. Sec’y U.S. Dep’t of Homeland Sec., 950 F.3d 
177, 185-86 (3d Cir. 2020). Because Khalil does not have 
a final order of removal and raises now-or-never claims, 
the District Court’s jurisdiction is sound.

A

Section 1252(a)(1) of the INA governs “[j]udicial 
review of a final order of removal.” 8 U.S.C. § 1252(a)(1). 
And § 1252(b) lists several requirements “[w]ith respect 
to review of an order of removal under subsection (a)(1).” 
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One such requirement is at issue here. Section 1252(b)
(9) states: “Judicial review of all questions of law and 
fact . . . arising from any action taken or proceeding 
brought to remove an alien from the United States . . . 
shall be available only in judicial review of a final order 
[of removal].” 8 U.S.C. § 1252(b)(9).

In Chehazeh v. Attorney General, we held that 
§ 1252(b)(9) takes effect at a specific moment: when the 
noncitizen becomes subject to a final order of removal. 666 
F.3d at 133. Our decision was based on the plain text of 
§ 1252(b)(9) and Immigration and Naturalization Service 
v. St. Cyr, 533 U.S. 289, 310-14, 121 S. Ct. 2271, 150 L. Ed. 
2d 347 (2001), where the Supreme Court discussed the 
meaning of § 1252(b)(9) in the context of § 1252 as a whole.

In St. Cyr, the Court explained that, by its terms, 
§  1252(b) “applies only ‘[w]ith respect to review of an 
order of removal under subsection (a)(1).’” 533 U.S. at 
313 (alteration in original) (quoting 8 U.S.C. § 1252(b)). 
As a result, § 1252(b)(9)’s jurisdiction stripping “applies 
only with respect to review of an order of removal under 
subsection (a)(1).” Id. (citation modified).

Relying on St. Cyr’s analysis, we held in Chehazeh that 
§ 1252(b)(9)’s jurisdiction-stripping is “inapplicable” when 
there is no final order of removal.1 Chehazeh, 666 F.3d at 

1.  We noted that the passage of the REAL ID Act of 2005 did 
not affect our application of St. Cyr, as “the REAL ID Act did not 
modify § 1252(b) or the instruction that § 1252(b)(9) ‘applies only 
“[w]ith respect to review of an order of removal under subsection 
(a)(1).”’” Chehazeh, 666 F.3d at 132 (quoting St. Cyr, 533 U.S. at 313 
(quoting 8 U.S.C. § 1252(b))).
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131-32 (citing St. Cyr, 533 U.S. at 313 and 8 U.S.C. § 1252 
(a)(1)). Khalil is not subject to a final order of removal, so, 
under Chehazeh, § 1252(b)(9) does not apply to his claims. 
This is sufficient to end the § 1252(b)(9) analysis.

Instead of following Chehazeh’s clear rule, the 
majority opinion declares it abrogated by Jennings v. 
Rodriguez, 583 U.S. 281, 138 S. Ct. 830, 200 L. Ed. 2d 
122 (2018). Maj. Op. 30. Not so.

1

In Jennings, noncitizens in removal proceedings 
brought habeas corpus petitions challenging the length of 
their detention. Jennings, 583 U.S. at 290-91. A divided 
Supreme Court held that § 1252(b)(9) did not strip federal 
courts of jurisdiction over the habeas petitions. Id. at 294-
95. Six Justices agreed on this point.

Like we did in Chehezah, three Justices reasoned 
that §  1252(b)(9) could not apply without a final order 
of removal. Id. at 355 (Breyer, J., dissenting in part) 
(“Jurisdiction . . . is unaffected by 8 U.S.C. § 1252(b)(9), 
which by its terms applies only with respect to review of 
an order of removal under § 1252(a)(1). The respondents 
challenge their detention without bail, not an order of 
removal.” (citation modified)). A different set of three 
justices expressly avoided defining the scope of § 1252(b)
(9), which they deemed unnecessary to resolve the case. 
Id. at 294 (opinion of Alito, J.) (“The parties in this case 
have not addressed the scope of § 1252(b)(9), and it is not 
necessary for us to attempt to provide a comprehensive 
interpretation.”). Instead, they reasoned that § 1252(b)(9) 



Appendix A

42a

did not present a jurisdictional bar in that particular 
case, where the detainees did not challenge an order of 
removal, the decision to detain or remove them, or the 
process by which they were being detained and removed. 
Id. at 294-95.

Together, these six Justices agreed that, whatever 
the exact scope of § 1252(b)(9) may be, that provision did 
not strip jurisdiction over the Jennings detainees’ habeas 
petitions. As today’s majority opinion recognizes, nothing 
about that conclusion conflicts with Chehazeh. Maj. Op. 
32. Indeed, in addition to the two Courts of Appeals that 
agreed with our interpretation of §  1252(b)(9) before 
Jennings,2 two more joined the chorus after Jennings.3

2.  Nadarajah v. Gonzales, 443 F.3d 1069, 1075 (9th Cir. 2006) 
(“By its terms, [§ 1252(b)(9)] does not apply to federal habeas corpus 
petitions that do not involve final orders of removal.”); Madu v. Att’y 
Gen., 470 F.3d 1362, 1367 (11th Cir. 2006) (“[S]ection 1252(b)(9) applies 
only ‘[w]ith respect to review of an order of removal.’”).

3.  Ozturk v. Hyde, 136 F.4th 382, 399 (2d Cir. 2025) (looking 
to “the very text of § 1252(b),” including its reference to § 1252(a)(1), 
to conclude that the provision only applies with respect to a final 
order of removal, and rejecting an argument that Jennings required 
a different interpretation); Suri v. Trump, No. 25-1560, 2025 U.S. 
App. LEXIS 16172, 2025 WL 1806692, at *9 (4th Cir. July 1, 2025) 
(citing Ozturk, 136 F.4th at 399).

The majority opinion contends that the Second and Fourth 
Circuits’ approach “disrupt[s] the zipper clause.” Maj. Op. 33. 
See St. Cyr, 533 U.S. at 313 (describing §  1252(b)(9) as a “zipper 
clause” because “[i]ts purpose is to consolidate ‘judicial review’ of 
immigration proceedings into one action in the court of appeals” 
where there is a final order of removal). But the zipper clause’s scope 
is defined by the statutory text. And the Second and Fourth Circuits’ 
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Only the First Circuit has held otherwise. See 
Aguilar v. U.S. Immigr. & Customs Enf’t Div. of Dep’t 
of Homeland Sec., 510 F.3d 1, 9 (1st Cir. 2007) (“By its 
terms, the provision aims to consolidate ‘all questions 
of law and fact’ that ‘arise from’ either an ‘action’ or a 
‘proceeding’ brought in connection with the removal of 
an alien.” (quoting 8 U.S.C. § 1252(b)(9))). But it did so 
without acknowledging that § 1252(b) only reaches “review 
of an order of removal under subsection (a)(1).” 8 U.S.C. 
§ 1252(b)(9). So that opinion is incompatible with St. Cyr. 
See St. Cyr, 533 U.S. at 313.

2

Because none of the three opinions in Jennings 
garnered a majority of the Court, we must conduct a 
Marks analysis to discern Jennings’ holdings. See Marks 
v. United States, 430 U.S. 188, 193, 97 S. Ct. 990, 51 L. 
Ed. 2d 260 (1977). Under Marks, the holding of a divided 
Supreme Court “may be viewed as that position taken 
by those Members who concurred in the judgment on 
the narrowest grounds.” Id. (citation modified). This 
analysis must account for any dissenting opinions that 
were necessary to the holding with respect to a given 
legal question. See United States v. Jacobsen, 466 U.S. 
109, 116-17, 104 S. Ct. 1652, 80 L. Ed. 2d 85 & n.12 (1984); 
United States v. Donovan, 661 F.3d 174, 182 (3d Cir. 
2011) (explaining this Court should “look[] to the votes 
of dissenting Justices if they, combined with votes from 

approach is consistent with “the general rule that the narrower 
construction of a jurisdiction-stripping provision is favored.” 
E.O.H.C., 950 F.3d at 184 (citation modified).
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plurality or concurring opinions, establish a majority view 
on the relevant issue”).

In our Marks analysis of Jennings, the relevant 
legal question is when §  1252(b)(9) strips jurisdiction 
from courts. So we analyze Justice Alito’s and Justice 
Breyer’s opinions—the two opinions that garnered a 
majority concluding that § 1252(b)(9) did not strip courts 
of jurisdiction. Justice Breyer would have adopted a 
broad rule that § 1252(b)(9) only strips jurisdiction over 
challenges to final orders of removal; absent a final order 
of removal, § 1252(b)(9) has no effect. Jennings, 583 U.S. 
at 355 (Breyer, J., dissenting in part). For his part, Justice 
Alito eschewed adopting any rule about the bounds of 
§  1252(b)(9). Instead, he made a case-specific decision. 
In his view, “it [wa]s enough to note that [the detainees] 
[we]re not asking for review of an order of removal; . . . 
not challenging the decision to detain them in the first 
place or to seek removal; and . . . not even challenging any 
part of the process by which their removability will be 
determined.” Id. at 294 (opinion of Alito, J.). Given those 
circumstances, Justice Alito reasoned that the petitioners’ 
claims did not “arise from” actions taken to remove them, 
so § 1252(b)(9) did not apply. Id. at 294-95.

As the Jennings opinion providing the narrower 
grounds for holding that § 1252(b)(9) did not strip courts 
of jurisdiction, Justice Alito’s opinion provides the Marks 
holding of that case: Whatever the exact contours of 
§  1252(b)(9)’s jurisdiction stripping are, jurisdiction is 
not stripped where the petitioner is not asking for review 
of an order of removal, does not challenge the decision 
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to seek detention or removal, and does not challenge 
the procedures through which removability will be 
determined. Id. at 294-95. The majority opinion reads 
Justice Alito’s opinion to say more. See Maj. Op. 30. It 
does not. And what today’s majority extrapolates from 
Justice Alito’s opinion is not the Marks holding, as it did 
not garner a majority of the Jennings Justices.

In characterizing Justice Alito’s opinion, today’s 
majority opinion relies on the logical fallacy of denying 
the antecedent. That fallacy extrapolates an “if-then” 
statement to mean if the initial condition is reversed, 
then the outcome will necessarily be reversed. See Agri 
Processor Co. v. N.L.R.B., 514 F.3d 1, 6, 379 U.S. App. D.C. 
318 (D.C. Cir. 2008) (citing Patrick J. Hurley, A Concise 
Introduction to Logic 323 (9th ed. 2006)). For example, 
consider the statement “if it is not cold outside, there is 
no snow.” It does not follow that “if it is cold outside, there 
is snow.” Id.

In Jennings, Justice Alito listed three characteristics 
of the habeas petitions and concluded that § 1252(b)(9) did not 
apply. It does not follow that if those three characteristics 
were reversed, § 1252(b)(9) would apply. And it certainly 
does not follow that if just one of those characteristics 
were reversed, § 1252(b)(9) would strip jurisdiction. But 
that is the majority’s gloss on Justice Alito’s opinion. 
Maj. Op. 30 (stating that Justice Alito’s opinion “strongly 
suggested” §  1252(b)(9) would strip jurisdiction if the 
characteristics were reversed, and positing that this 
suggestion “necessarily reject[s]” Chehazeh’s holding 
about §  1252(b)(9)). But see Jennings, 583 U.S. at 294 
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(opinion of Alito, J.) (expressly declining to make any 
“attempt to provide a comprehensive interpretation” of 
§ 1252(b)(9)’s scope). We cannot espouse an interpretation 
premised on logical error.

In any event, even assuming Justice Alito’s opinion 
suggested a view contrary to Chehazeh, that cannot 
constitute the Marks holding of the Court for a simple 
reason: It is incompatible with the views of the remaining 
five Justices who participated in Jennings. This suggestion 
directly contradicts the views of the three justices who 
joined Justice Breyer’s opinion. Id. at 355 (Breyer, J., 
dissenting in part) (stating, as we held in Chehazeh, that 
§  1252(b)(9) applies only when there is a final order of 
removal). And it has no overlap with the discussion of 
§ 1252(b)(9) in Justice Thomas’s partial concurrence (for 
himself and one other Justice). Justice Thomas explained 
his view that §  1252(b)(9) strips courts of jurisdiction 
over all claims challenging detention during removal 
proceedings, including those filed by the Jennings 
detainees. Id. at 317-18, 326 (Thomas, J., concurring in 
part). He “would . . . [have] vacate[d] the judgment below 
with instructions to dismiss for lack of jurisdiction.” Id. 
at 314. For that reason, he did not join Part II of Justice 
Alito’s opinion—the part that addressed § 1252(b)(9).4

4.  Justice Thomas recognized that he was in the minority on 
the jurisdictional question, and he joined only the portions of Justice 
Alito’s opinion that addressed the merits of the claims. Jennings, 
583 U.S. at 314 (Thomas, J., concurring in part) (“But because a 
majority of the Court believes we have jurisdiction, and I agree with 
the Court’s resolution of the merits, I join Part I and Parts III-VI 
of the Court’s opinion.”).
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Because the Marks rule from Jennings does not 
upset Chehazeh, I would apply our extant precedent and 
hold that § 1252(b)(9) did not strip the District Court of 
jurisdiction over Khalil’s habeas petition.5

B

Apart from the Chehazeh issue, our Court has 
established a second brightline rule that governs this 
case: Section 1252(b)(9) “does not strip jurisdiction when 
aliens seek relief that courts cannot meaningfully provide 
alongside review of a final order of removal.” E.O.H.C., 950 
F.3d at 186. We call such challenges “now-or-never claims.” 
Id. at 185-86. And even when now-or-never claims “flow 
from an action taken or proceeding brought to remove an 
alien,” they do not “arise from that action or proceeding” 
such that § 1252(b)(9) would strip the courts’ jurisdiction. 
Id. at 186 (citation modified and emphasis added).

We established this rule in E.O.H.C. based on two 
presumptions regarding Article III jurisdiction. The 
first is “the usual ‘strong presumption in favor of judicial 
review of administrative action.’” Id. at 184 (quoting St. 
Cyr, 533 U.S. at 298). The second is “the general rule 
that the narrower construction of a jurisdiction-stripping 
provision is favored.” Id. at 184 (citation modified); United 
States v. Dohou, 948 F.3d 621, 626 (3d Cir. 2020).

5.  The majority opinion suggests that we implicitly acknowledged 
Jennings’s effect on Chehazeh when we “conspicuously did not rely 
on Chehazeh” in E.O.H.C. Maj. Op. 31. But when we determine our 
precedent has been abrogated, we say as much. Thus, E.O.H.C.’s 
silence does not support the majority’s opinion’s view.
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The presumption that the Executive Branch’s actions 
are subject to judicial review is “well-settled” and “traces 
its lineage back to the foundations of our Republic.” 
Dohou, 948 F.3d at 626 (first quoting Kucana v. Holder, 
558 U.S. 233, 251-52, 130 S. Ct. 827, 175 L. Ed. 2d 694 
(2010)). The presumption is especially strong in the context 
of the writ of habeas corpus, which “has always been 
available to review the legality of Executive detention.” 
St. Cyr, 533 U.S. at 305.

With those presumptions in mind, in E.O.H.C. we 
asked what it means for a question to “aris[e] from” an 
action or proceeding brought to remove a noncitizen 
from the United States. 950 F.3d at 184 (quoting 8 U.S.C. 
§ 1252(b)(9)). We reviewed the Supreme Court’s two recent 
rulings that shed light on the “arising from” language, 
and we discerned that “the Justices appear to agree that 
now-or-never claims like the ones here do not ‘aris[e] 
from’ detention or removal proceedings and so may go 
forward.” Id. at 185. We first discussed Jennings, where 
the three-Justice plurality rejected interpreting the 
phrase “arising from” with “uncritical literalism” that 
could lead to “extreme” and “staggering results” that 
“no sensible person could have intended.” Id. (quoting 
Jennings, 583 U.S. at 293-94). And we observed that the 
Court in Jennings held that §  1252(b)(9) did not strip 
jurisdiction over claims of prolonged detention. Id. (citing 
Jennings, 583 U.S. at 293). We also reviewed Nielsen v. 
Preap, where a plurality of the Court held that §  1252 
(b)(9) did not strip jurisdiction over a challenge to a statute 
requiring immigration detention without bond hearings. 
Id. (citing Preap, 586 U.S. 392, 402, 139 S. Ct. 954, 203 
L. Ed. 2d 333 (2019)).
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“We distill[ed] a simple principle from Jennings, 
Preap, and the presumptions favoring judicial review.” 
Id. at 185-86. That principle is: “We must ask: If not now, 
when?” Id. at 186. If the answer is “never,” then “§ 1252 
(b)(9) poses no jurisdictional bar. In other words, it does 
not strip jurisdiction when aliens seek relief that courts 
cannot meaningfully provide alongside review of a final 
order of removal.” Id. So, to assess whether a claim is 
now-or-never, we ask whether a court of appeals can 
meaningfully redress the alleged injury when that court 
reviews a final order of removal. If not, the noncitizen 
need not wait for the final order to seek redress. Id. As 
we explained, this is consistent with “the point of [§ 1252 
(b)(9)],” which “is to channel claims into a single petition 
for review, not to bar claims that do not fit within that 
process.” Id.

To apply this rule here, we must ask which, if any, of 
the claims in Khalil’s habeas petition are now-or-never 
claims. At least three are.

1

Khalil’s operative habeas petition contains four claims. 
All four challenge Khalil’s detention based on the Rubio 
determination and the government’s policy of targeting 
for detention and removal noncitizens who engage in pro-
Palestinian expressive activities (the “Policy”).6

6.  One of these four claims also challenges the government’s 
decision to lodge a second charge of removability—one for willful 
misrepresentation—against Khalil in March 2025. It asserts that 
the second charge of removability is meritless, is pretextual, and 
was brought in retaliation for Khalil’s First Amendment activity, 
including the filing of his habeas petition.
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Claim 1 asserts that the government violated Khalil’s 
First Amendment rights when it targeted and detained 
him in retaliation for his past protected speech, to prevent 
him from speaking while in detention, and to try to 
chill or prevent future speech. Claim 2 asserts that the 
government violated the Due Process Clause of the Fifth 
Amendment when it detained him punitively and based on 
the Policy and Rubio determination. It also asserts that the 
Policy and the Rubio determination are unconstitutionally 
vague, making it impossible to discern what speech will be 
punished. Claim 3 asserts that the Policy and the Rubio 
determination violate the Administrative Procedure 
Act (“APA”) and the Accardi doctrine.7 Claim 4 asserts 
that Khalil’s substantial claims and extraordinary 
circumstances support his release on bail pending the 
adjudication of his habeas corpus proceedings. This claim 
alleges that Khalil’s speech is severely curtailed while in 
ICE custody.

The orders on appeal relate to the First Amendment, 
Due Process, and bail claims. The parties do not address 
the APA and Accardi claim in their appellate briefs, so I 
do not address it here.

In the First Amendment, Due Process, and bail 
claims, Khalil alleged that the government’s actions 
caused him to lose his First Amendment freedoms during 
his detention. See Connick v. Myers, 461 U.S. 138, 145, 103 
S. Ct. 1684, 75 L. Ed. 2d 708 (1983) (“[S]peech on public 

7.  The Accardi doctrine requires government agencies to 
adhere to their agency regulations. See Accardi v. Shaughnessy, 
347 U.S. 260, 268, 74 S. Ct. 499, 98 L. Ed. 681 (1954).
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issues occupies the highest rung of the hierarchy of First 
Amendment values, and is entitled to special protection.” 
(citation modified)).8 The District Court then found, based 
on undisputed evidence, that Khalil’s “speech [wa]s being 
chilled” while he was detained. JA 18.

“The loss of First Amendment freedoms, for even 
minimal periods of time, unquestionably constitutes 
irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373, 
96 S. Ct. 2673, 49 L. Ed. 2d 547 (1976); Schrader v. Dist. 
Att’y of York Cnty., 74 F.4th 120, 128 (3d Cir. 2023); Ne. 
Pa. Freethought Soc’y v. Cnty. of Lackawanna Transit 
Sys., 938 F.3d 424, 442 (3d Cir. 2019).9 So when Khalil 

8.  Khalil relied on longstanding precedent that lawful 
permanent residents have First Amendment protections. See Bridges 
v. Wixon, 326 U.S. 135, 148, 65 S. Ct. 1443, 89 L. Ed. 2103 (1945) 
(“Freedom of speech and of press is accorded aliens residing in this 
country.”); United States v. Verdugo-Urquidez, 494 U.S. 259, 271, 110 
S. Ct. 1056, 108 L. Ed. 2d 222 (1990) (citing Bridges for the proposition 
that “resident aliens have First Amendment rights); Kwong Hai 
Chew v. Colding, 344 U.S. 590, 596 n.5, 73 S. Ct. 472, 97 L. Ed. 576 
(1953) (“[O]nce an alien lawfully enters and resides in this country he 
becomes invested with the rights guaranteed by the Constitution to 
all people within our borders. Such rights include those protected by 
the First and the Fifth Amendments and by the due process clause of 
the Fourteenth Amendment. None of these provisions acknowledges 
any distinction between citizens and resident aliens.”).

9.  See also Roman Cath. Diocese of Brooklyn v. Cuomo, 592 
U.S. 14, 19, 141 S. Ct. 63, 208 L. Ed. 2d 206 (2020) (per curiam) (“The 
loss of First Amendment freedoms, for even minimal periods of time, 
unquestionably constitutes irreparable injury.” (quoting Elrod, 427 
U.S. at 373)); Neb. Press Ass’n v. Stuart, 423 U.S. 1327, 1329, 96 S. Ct. 
251, 46 L. Ed. 2d 237 (1975) (“[A]ny First Amendment infringement 
that occurs with each passing day is irreparable.”); Amalgamated 
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alleged the loss of his First Amendment freedoms while 
in detention, he alleged an irreparable injury. And when 
the District Court made a factual finding that Khalil’s 
speech was being chilled, that resolved the question of 
irreparable harm.10

To halt the irreparable harm Khalil suffered during 
his detention, the District Court entered an injunction 
and authorized Khalil’s release on bail. Today, we do not 
reach whether all requirements for the injunction and 
bail order were satisfied, but no one disputes the central 
basis for those orders: Khalil was being irreparably 
harmed while detained. Nor does anyone dispute that 
those irreparable harms will resume the moment when 
Khalil’s preliminary injunction and bail order are vacated. 

Transit Union Loc. 85 v. Port Auth. of Allegheny Cnty., 39 F.4th 
95, 108 (3d Cir. 2022) (concluding that restrictions “prevent[ing] 
employees from expressing their views on a range of issues, from 
race relations to mask mandates” constituted irreparable injury 
under the First Amendment); Ctr. for Investigative Reporting v. Se. 
Pa. Transp. Auth., 975 F.3d 300, 317 (3d Cir. 2020) (“[N]o remedy 
at law can cure CIR’s First Amendment injury because ‘[t]he loss 
of First Amendment freedoms, for even minimal periods of time, 
unquestionably constitutes irreparable injury.’” (second alteration 
in original) (quoting Elrod, 427 U.S. at 373)); B.H. ex rel. Hawk v. 
Easton Area Sch. Dist., 725 F.3d 293, 323 (3d Cir. 2013) (“The ban 
[on breast-cancer-awareness bracelets] prevents B.H. and K.M. from 
exercising their right to freedom of speech, which unquestionably 
constitutes irreparable injury. An after-the-fact money judgment 
would hardly make up for their lost opportunity to wear the bracelets 
in school.” (citation modified)).

10.  The government does not challenge the finding that Khalil’s 
speech was being chilled. Nor could it, as it presented no contrary 
evidence in the District Court.
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So Khalil sought (and fleetingly obtained) “relief that 
courts cannot meaningfully provide alongside review of 
a final order of removal.”11 E.O.H.C., 950 F.3d at 186. His 
claims are now-or-never claims.

2

Despite the irreparable injury from Khalil’s past 
detention and forthcoming re-detention, the majority 
opinion says Khalil’s claims are not now-or-never. It 
reasons that Khalil can seek review of the legal and factual 
questions later. Maj. Op. 26-29. But that is not the relevant 
question. Instead, we must ask whether the alleged harms 
can be remedied later.

The majority opinion contends that our E.O.H.C. 
opinion “left open” whether the now-or-never analysis 
turns on future ability to remedy harms or future ability 
to review questions. Maj. Op. 22, 23. It did not. We settled 
that question when we held that “[§ 1252(b)(9)] does not 
strip jurisdiction when aliens seek relief that courts 
cannot meaningfully provide alongside review of a final 
order of removal.” 950 F.3d at 186 (emphases added). After 
we announced that rule, we proceeded to apply it.

11.  See JA 1054 (requesting that the District Court vacate 
and set aside the Policy and the Rubio determination); D.C. ECF 67 
(requesting that the District Court preliminarily enjoin (a) “Rubio’s 
determination that the INA’s ‘Foreign Policy Ground’ applies to him” 
and (b) “Respondents from enforcing their Policy of targeting for 
detention and removal noncitizens who engage in constitutionally 
protected expressive activity in the United States in support of 
Palestinian rights or critical of Israel”).
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The petitioners in E.O.H.C. raised several claims 
challenging whether the government could return them 
to Mexico during the pendency of proceedings to remove 
them to Guatemala. Id. at 181-82. With respect to each 
claim, we considered whether a court of appeals would 
be able to redress the petitioners’ injuries later, when 
reviewing a final order of removal. Id. at 186-88. For most 
claims, we determined that a court could not because the 
injuries were irreparable. We deemed those now-or-never 
claims.

With respect to two claims “alleg[ing] injuries that 
would be caused by appellants’ interim return to Mexico, 
not their final removal to Guatemala,” we said “[n]either  
claim can be redressed at the end of the removal 
proceedings. So neither is barred by [§ 1252(b)(9)].” Id. at 
187 (emphasis added). Next, as to a constitutional claim 
about the right to counsel, we wrote: “[T]he constitutional 
violation, as alleged, arises not from the efforts to remove 
them to Guatemala, but from those to return them to 
Mexico in the meantime. And the constitutional harm 
from those matters could not be remedied after a final 
order of removal.” Id. (emphases added). So “this too is 
a now-or-never claim, [and] § 1252(b)(9) does not bar a 
district court’s review.” Id. Finally, we addressed one 
claim that was not now-or-never: the claim about the 
petitioners’ statutory right to counsel. With regard to 
that claim, we found “no irreparable harm” because “[t]he  
court of appeals can redress any deprivation of counsel 
in the removal proceedings before the alien is removed.” 
Id. at 188 (emphases added). So the district court lacked 
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jurisdiction. Id. Again, the 12 determining factor was 
redressability of the injury.12

By saying the relevant question is meaningful 
reviewability, not irreparable harm, today’s majority 
opinion not only conflicts with E.O.H.C.—it also renders 
meaningful review hollow. Even if Khalil becomes subject 
to a final order of removal, a court of appeals could vacate 
the order of removal, but that would not redress the First 
Amendment injuries Khalil sustained while detained.13 
Absent redressability, that court will lack jurisdiction 
to address those past harms. Greenberg v. Lehocky, 81 
F.4th 376, 384 (3d Cir. 2023) (“To establish standing, a 
plaintiff must show an injury in fact fairly traceable to the 

12.  Although at times in E.O.H.C. we referenced a court’s 
ability to “review” questions, we did so only alongside a discussion 
of whether relief was available. See E.O.H.C., 950 F.3d at 186  
(“[R]eview and relief may come too late to redress these conditions 
of confinement.” (emphases added)); id. at 187 (“[I]t will be too 
late to review or remedy their return to Mexico in the meantime.” 
(emphasis added)). By contrast, when we announced our rule about 
redressability, we did so without reference to whether a court could 
review legal or factual questions. Id. at 186 (“When a detained alien 
seeks relief that a court of appeals cannot meaningfully provide on 
petition for review of a final order of removal, § 1252(b)(9) does not 
bar consideration by a district court.” (emphasis added)); see also 
id. at 187 (determining that § 1252(b)(9) does not strip jurisdiction 
over two claims because “[n]either claim can be redressed at the end 
of the removal proceedings” (emphasis added)).

13.  But see Jennings, 583 U.S. at 293 (opinion of Alito, J.) (“And 
of course, it is possible that no such order would ever be entered in 
a particular case, depriving that detainee of any meaningful chance 
for judicial review.”).
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challenged action that a favorable ruling may redress.”). 
So Khalil’s First Amendment injuries during his detention 
may get no review, let alone meaningful review. Only this 
habeas petition can provide Khalil meaningful review of 
the First Amendment harms from his detention.14

3

The majority opinion also points to the word 
“questions” in the title and text of § 1252(b)(9) to support 
its position about how to identify a now-or-never claim. 
That word cannot bear the weight the majority opinion 
places on it.

Section 1252(b)(9) channels claims that present (1) 
“questions of law or fact” (2) “arising from” (3) an “action 

14.  The majority opinion attempts to analogize Khalil’s 
circumstances to those of an innocent state prisoner who must 
challenge his conviction in state court before seeking federal habeas 
corpus relief. See Maj. Op. 25-26 (citing the federal habeas corpus 
statute’s exhaustion requirement for state prisoners, 28 U.S.C. 
§ 2254(b)(1)). This analogy is inapt for two reasons. First, Khalil has 
not been convicted by a state—a sovereignty with concurrent powers 
whose judgment is entitled to comity. See Coleman v. Thompson, 
501 U.S. 722, 731, 111 S. Ct. 2546, 115 L. Ed. 2d 640 (1991). Instead, 
the federal government has caused Khalil’s injuries, and there is 
no question that they are irreparable. See Elrod, 427 U.S. at 373 
(“The loss of First Amendment freedoms, for even minimal periods 
of time, unquestionably constitutes irreparable injury.”). Second, 
state courts can provide remedies to innocent state prisoners before 
those persons reach federal court. By contrast, if § 1252(b)(9) strips 
courts of jurisdiction over Khalil’s habeas petition, no court or 
administrative agency will have jurisdiction to remedy the loss of 
Khalil’s First Amendment freedoms. See infra Section I.B.4.
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taken or proceeding brought to remove an alien from 
the United States.” We must give effect to each of those 
requirements. See Duncan v. Walker, 533 U.S. 167, 174, 
121 S. Ct. 2120, 150 L. Ed. 2d 251 (2001) (“It is our duty 
to give effect, if possible, to every clause and word of a 
statute.” (citation modified)). And a plain reading shows 
that the phrase “arising from” qualifies the phrase 
“questions of law and fact.” Not all questions of law and 
fact are channeled into a petition for review—only those 
questions “arising from” a removal action are.

The majority opinion conflates the first and second 
requirements of §  1252(b)(9). It says that something 
may only “aris[e] from” a removal proceeding if it is a 
“question.” Maj. Op. 23-26. But that sheds no light on 
the meaning of “arising from.” All legal claims raise 
questions. So the presence of the word “questions” in the 
provision’s title is unilluminating. See 8 U.S.C. § 1252(b)(9) 
(“Consolidation of questions for judicial review”); Maj. Op. 
25 (“The repeated statutory references to ‘questions’ show 
that what makes a claim now-or-never is that it raises 
questions that cannot be reviewed later, on a petition for 
review of a final order of removal.”).

Our discussion in E.O.H.C. controls the meaning of 
“arising from.” That phrase means seeking relief that can 
be provided through a petition for review. See E.O.H.C., 
950 F.3d at 186 (“read[ing] the phrase ‘arising under’ 
[sic]” to “not strip jurisdiction where aliens seek relief that 
courts cannot meaningfully provide alongside review of a 
final order of removal”). The phrase “questions of law or 
fact” does its own work—it clarifies that a court reviewing 
a final order of removal under § 1252(b)(9) has jurisdiction 
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to address legal and factual questions. This contrasts with 
8 U.S.C. § 1252(a)(2)(D), which strips courts of jurisdiction 
over questions of fact in certain immigration matters. 8 
U.S.C. §  1252(a)(2)(D) (restoring courts’ jurisdiction to 
review “constitutional claims or questions of law” related 
to denials of discretionary relief or orders against criminal 
aliens, despite the jurisdiction-stripping function of 8 
U.S.C. §  1252(a)(2)(B), (C)); see Guerrero-Lasprilla v. 
Barr, 589 U.S. 221, 225, 140 S. Ct. 1062, 206 L. Ed. 2d 
271 (2020) (recounting that “§  1252(a)(2)(D), which we 
shall call the Limited Review Provision, says that in such 
instances courts may consider only ‘constitutional claims 
or questions of law’”).

4

Even under the majority opinion’s approach of asking 
whether the questions in Khalil’s habeas petition can be 
reviewed later, there are more reasons why Khalil’s claims 
are not likely to get meaningful review following a final 
order of removal.

First, the Immigration Judge in this case denied 
Khalil’s requests to develop a factual record on his 
constitutional claims. JA 162 (telling Khalil “he is in the 
wrong court” for development of a factual record about his 
constitutional claims). So there will be no factual record 
for the Fifth Circuit Court of Appeals to review alongside 
a final order of removal.15

15.  Khalil must bring his petition for review in the Fifth 
Circuit—“the court of appeals for the judicial circuit in which the 
immigration judge completed the proceedings.” 8 U.S.C. § 1252(b)(2).
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The government posits that, if the record is insufficient 
when Khalil’s petition for review reaches the Fifth 
Circuit, that court could transfer the proceedings to a 
district court for fact-finding, appoint a special master, 
or implement some other fact-finding mechanism. The 
majority opinion says the government conceded that it 
would consent to such procedures. Maj. Op. 36-37. But 
the government took no position on whether it would 
consent; it merely noted that the INA does not preclude 
courts of appeals from using those procedures.16 Moreover, 
regardless of the government’s position, we cannot say 
whether the Fifth Circuit would obtain fact-finding—or 
even whether that court would issue a stay of removal so 
that Khalil could remain in the country for any such find-
finding proceedings.

This leaves me with no assurance that Khalil will 
be able to develop an adequate factual record for his 
constitutional claims. And where a court of appeals will 
lack an adequate record to review constitutional claims, 
“restricting judicial review to the courts of appeals . . .  
is the practical equivalent of a total denial of judicial 
review” of those claims. McNary v. Haitian Refugee Ctr., 
Inc., 498 U.S. 479, 497, 111 S. Ct. 888, 112 L. Ed. 2d 1005 
(1991). This is not only a matter of practicalities—it also 
informs our statutory construction. After all, “it is most 

16.  The government conceded it would not object to Khalil’s 
attempts to develop the factual record before the Immigration Judge. 
Oral Arg. Tr. 56-57. But the government’s non-opposition does not 
provide Khalil an opportunity to develop that record, particularly 
where the Immigration Judge repeatedly denied his requests to do 
so.
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unlikely that Congress intended to foreclose all forms of 
meaningful judicial review.” Id. at 496.

Second, the Immigration Judge held that she lacked 
jurisdiction to rule on Khalil’s constitutional challenges. 
At oral argument in this appeal, the government 
referenced for the first time a new agency guidance about 
immigration judges’ jurisdiction. It later produced a copy 
of a September 2025 policy memorandum stating that 
immigration judges “may generally consider arguments 
arising out of constitutional law.” Gov’t 28(j) Ltr., Oct. 
22, 2025, Ex. A at 6. But this new general guidance—the 
lawfulness of which neither the Fifth Circuit nor this 
Court has addressed—hardly persuades me that Khalil 
will obtain the review necessary to redress his injuries.

Third, “the final order of removal might never come.” 
E.O.H.C., 950 F.3d at 186. That is, he may prevail in his 
agency appeal. Although that would be welcome relief 
to Khalil, it would also deprive him of any ability to 
challenge his months of First Amendment injuries or the 
government’s decisions that caused them. See Jennings, 
583 U.S. at 293 (opinion of Alito, J.) (“And of course, it is 
possible that no such order would ever be entered in a 
particular case, depriving that detainee of any meaningful 
chance for judicial review.”); Ozturk, 136 F.4th at 401 
(same).

For all these reasons, § 1252(b)(9) does not strip the 
District Court of jurisdiction over at least three of Khalil’s 
habeas corpus claims.
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II

Section 1252(g) did not strip the District Court of 
jurisdiction over Khalil’s claims either. That provision 
applies to claims “arising from the decision or action by the 
Attorney General to commence proceedings, adjudicate 
cases, or execute removal orders.” 8 U.S.C. § 1252(g). After 
enacting §  1252(g), Congress transferred immigration 
enforcement authority from the Attorney General to the 
Secretary of Homeland Security (“DHS Secretary”). 8 
U.S.C. § 1103(a); 6 U.S.C. § 202. Accordingly, § 1252(g) 
applies to actions taken by the DHS Secretary. But section 
1252(g) “does not sweep broadly” and “reaches only 
these three specific actions.” Tazu v. Att’y Gen., 975 F.3d 
292, 296 (3d Cir. 2020); see also Reno v. Am.-Arab Anti-
Discrimination Comm. (“AADC”), 525 U.S. 471, 482, 119 
S. Ct. 936, 142 L. Ed. 2d 940 (1999) (“The provision applies 
only to three discrete actions that the [DHS Secretary] 
may take.”).

Because of the specific limitations in §  1252(g)’s 
text, the Supreme Court has “rejected as ‘implausible’ 
the Government’s suggestion that §  1252(g) covers ‘all 
claims arising from deportation proceedings’ or imposes 
‘a general jurisdictional limitation.’” Dep’t of Homeland 
Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 19, 140 S. 
Ct. 1891, 207 L. Ed. 2d 353 (2020) (quoting AADC, 525 
U.S. at 482). Although “many other decisions or actions 
. . . may be part of the deportation process,” they do not 
fall within the provision’s scope. AADC, 525 U.S. at 482.
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The government contends that §  1252(g) applies 
because Khalil is challenging the DHS Secretary’s 
decision to commence proceedings against him. The 
government is incorrect. Khalil challenges the Secretary 
of State’s determination that his expressive activity 
compromises compelling United States foreign policy 
interests. He also challenges the government’s Policy 
of targeting pro-Palestinian activists as the subjects of 
the Secretary of State’s determinations. These are not 
challenges to any decision or action by the DHS Secretary. 
Moreover, as the District Court explained, the Secretary 
of State’s determination preceded the DHS Secretary’s 
exercise of discretion to commence proceedings against 
Khalil. And I would join our sister circuits that have held 
“§ 1252(g) does not bar review of the actions that occurred 
prior to any decision to ‘commence proceedings.’” Wong v. 
United States, 373 F.3d 952, 965 (9th Cir. 2004); see also 
United States v. Hovsepian, 359 F.3d 1144, 1155 (9th Cir. 
2004) (“The district court may consider a purely legal 
question that does not challenge the [DHS Secretary]’s 
discretionary authority, even if the answer to that legal 
question . . . forms the backdrop against which the [DHS 
Secretary] later will exercise discretionary authority.”); 
Madu v. Att’y Gen., 470 F.3d 1362, 1368 (11th Cir. 2006) 
(“While this provision bars courts from reviewing certain 
exercises of discretion by the [DHS Secretary], it does not 
proscribe substantive review of the underlying legal bases 
for those discretionary decisions and actions.”).

The government argues the Rubio determination 
and the DHS Secretary’s decision to bring removal 
proceedings are inextricably intertwined such that 
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§ 1252(g) strips jurisdiction over challenges to both. But 
we must read § 1252(g) “narrow[ly].” AADC, 525 U.S. at 
487. And while the Rubio determination was a precursor 
to the DHS Secretary’s decision to commence removal 
proceedings, the two actions are distinct. Only the DHS 
Secretary exercises prosecutorial discretion when she 
decides to commence removal proceedings. So only that 
action is covered by § 1252(g). See id. at 485 n.9 (stating 
that §  1252(g) “was directed against a particular evil: 
attempts to impose judicial constraints upon prosecutorial 
discretion”).

* * *

Khalil claims that the government violated his 
fundamental constitutional rights. He has also alleged—
and proven—irreparable injuries during his detention. 
Precedent and principles of statutory interpretation lead 
me to conclude that “it is most unlikely that Congress 
intended to foreclose all forms of meaningful judicial 
review” over his claims. McNary, 498 U.S. at 496. I would 
hold that the INA does not strip the District Court of 
jurisdiction over Khalil’s claims, so I would address the 
merits of the District Court’s orders granting Khalil 
preliminary injunctive relief and authorizing his release 
from detention. I respectfully dissent.
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APPENDIX B — OPINION AND ORDER OF  
THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF NEW JERSEY,  
FILED JULY 25, 2025

UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY

No. 25-cv-01963 (MEF)(MAH)

MAHMOUD KHALIL, 

Petitioner, 

v. 

DONALD TRUMP et al., 

Respondents.

OPINION AND ORDER

* * *

For the purposes of this brief Opinion and Order, the 
Court assumes familiarity with the facts and procedural 
history of this case.

* * *

On June 11, the Court preliminarily enjoined the 
Respondents “from seeking to remove the Petitioner 
from the United States based on the Secretary of State’s 
determination.” Khalil v. Trump, 2025 U.S. Dist. LEXIS 
110632, 2025 WL 1649197, at *6 (D.N.J. June 11, 2025).
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The Petitioner sought clarification as to how the June 
11 preliminary injunction applies in certain circumstances. 
See Petitioner’s Letter (July 1, 2025) (ECF 332).

As to that question, the parties filed briefs, see 
Petitioner’s Letter (July 11, 2025) (ECF 347), Respondents’ 
Letter (July 15, 2025) (ECF 349); the Court issued an 
Opinion and Order, see Khalil v. Trump, 2025 U.S. Dist. 
LEXIS 135908, 2025 WL 1981392 (D.N.J. July 16, 2025); 
the parties filed supplemental materials, see Petitioner’s 
Brief (July 17, 2025) (ECF 352), Respondents’ Brief (July 
17, 2025) (ECF 353); Petitioner’s Reply Brief (July 17, 
2025) (ECF 354); and the Court issued a clarifying Opinion 
and Order, on July 17. See Khalil v. Trump, 2025 U.S. Dist. 
LEXIS 136309, 2025 WL 1983755 (D.N.J. July 17, 2025).

The clarifying order required the Respondents to 
take certain steps on July 18. See 2025 U.S. Dist. LEXIS 
136309, [WL] at *5.

The Respondents did not fully do so. Rather, after 
the close of business on July 18, see Motion to Stay (July 
18, 2025) (ECF 360), they filed a motion for a stay. See 
id. at 1-2.

The motion became fully briefed a few hours ago. See 
ECF 366.

It is denied.

* * *
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The Respondents carry the burden of persuasion as 
to their stay application. See Landis v. N. Am. Co., 299 
U.S. 248, 255, 57 S. Ct. 163, 81 L. Ed. 153 (1936); see also 
Hertz Corp. v. Gator Corp., 250 F. Supp. 2d 421, 424-25 
(D.N.J. 2003).

And in analyzing the Respondents’ application, the 
Court must consider four things:

(1) whether the stay applicant has made a 
strong showing that it is likely to succeed on 
the merits; (2) whether the applicant will be 
irreparably injured absent a stay; (3) whether 
issuance of the stay will substantially injure the 
other parties interested in the proceeding; and 
(4) where the public interest lies.

In re Revel AC, Inc., 802 F.3d 558, 568 (3d Cir. 2015) 
(cleaned up); see also Jazz Pharms., Inc. v. Avadel CNS 
Pharms., LLC, 2022 U.S. Dist. LEXIS 225234, 2022 WL 
17735952, at *1 (D. Del. Dec. 5, 2022); Blue Gentian v. 
Tristar Prods. Inc., 2021 U.S. Dist. LEXIS 151741, 2021 
WL 3561215, at *4 (D.N.J. Aug. 12, 2021).

Walk through these here.

* * *

The first thing: likelihood of success on the merits.

As to this, the Respondents focus all but exclusively 
on the argument that the Court did not have jurisdiction 
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to enter the June 11 preliminary injunction that was then 
clarified by the Court’s July 17 Opinion and Order.

The Respondents are not likely to succeed on these 
arguments.

The Respondents argue that jurisdiction was stripped 
by 8 U.S.C. § 1252(b) (9). See Motion to Stay at 4-5. But 
as the Court has previously set out, see Khalil v. Joyce, 
2025 U.S. Dist. LEXIS 81083, 2025 WL 1232369, at *6-
29 (D.N.J. Apr. 29, 2025), the Respondents’ proposed 
interpretation of Section 1252(b)(9) runs aground on 
the plain text of the statute, see 2025 U.S. Dist. LEXIS 
81083, [WL] at *13-16, and is at odds with a Third Circuit 
decision. See 2025 U.S. Dist. LEXIS 81083, [WL] at *21-23 
(citing EOHC v. Sec’y U.S. Dep’t of Homeland Sec., 950 
F.3d 177 (3d Cir. 2020)).

And if anything, the Court’s approach to Section 
1252(b)(9) is now on sturdier footing.

In decisions handed down after the Court’s ruling, 
the Second Circuit and the Fourth Circuit have taken the 
same approach to interpreting the statute. See Suri v. 
Trump, 2025 U.S. App. LEXIS 16172, 2025 WL 1806692, 
at *8-9 (4th Cir. July 1, 2025); Ozturk v. Hyde, 136 F.4th 
382, 399-401 (2d Cir. 2025) .

The Respondents also seem to argue that there is 
a lack of jurisdiction here because the Court’s “new 
directive[],” Motion to Stay at 3 --- that is, the July 17 
clarification of the June 11 preliminary injunction --- is 
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(a) too far removed from the Court’s habeas jurisdiction, 
and (b) is inconsistent with Section 1252(g). See id. at 2-4.

These arguments are not persuasive for a range of 
reasons, ably set out by the Petitioner. See Opposition 
Brief (ECF 362) at 16-25.1

But for now, note only one point.

The July 17 Opinion and Order was not a “new 
directive[],” as the Respondents suggest. Rather, on July 
17 the Court only clarified its earlier June 11 preliminary 

1.  Two things here. First, the Respondents specifically 
requested a rapid decision. See Respondents’ Letter (July 25, 2025) 
at 1. So the Court does not work through each point they raise. And 
in general, it relies on the Petitioner’s papers, even when it does 
not say so explicitly. Second, as to jurisdiction, it bears noting that 
some of what the Respondents argue is surprising. They seem to 
suggest, for example, that habeas relief is no longer available here 
because the Petitioner is no longer detained; he has been granted 
bail. See Motion to Stay at 2-3. But habeas relief is available to 
people operating under various restraints on their liberty well short 
of detention. See Jones v. Cunningham, 371 U.S. 236, 240, 83 S. 
Ct. 373, 9 L. Ed. 2d 285 (1963) (“History, usage, and precedent can 
leave no doubt that, besides physical imprisonment, there are other 
restraints on a man’s liberty, restraints not shared by the public 
generally, which have been thought sufficient in the English-speaking 
world to support the issuance of habeas corpus.”); accord Maleng 
v. Cook, 490 U.S. 488, 491, 109 S. Ct. 1923, 104 L. Ed. 2d 540 (1989); 
R v. Clarkson, 93 Eng. Rep. 625 (K.B. 1722). And while courts have 
issued bail in habeas cases for well over a century, see, e.g., Mapp v. 
Reno, 241 F.3d 221, 225 n.4 (2d Cir. 2001) (collecting cases), there is 
no suggestion in the case law that habeas courts lose their habeas 
jurisdiction when they grant bail.
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injunction. See Khalil, 2025 U.S. Dist. LEXIS 136309, 2025 
WL 1983755, at *1 (saying this).

To see why this is so, look back for a moment --- and 
then consider the implications for the Court’s jurisdiction.

As the Court previously explained, entry by the 
immigration judge of her June 20 decision was, as to the 
Secretary of State’s determination, directly at odds with 
the plain language of this Court’s June 11 preliminary 
injunction. See id.

But before making any final determinations, the Court 
sought further information as to familiar equitable factors 
like irreparable harm. See Khalil, 2025 U.S. Dist. LEXIS 
135908, 2025 WL 1981392, at *3-4.

This was not because the Court aimed to issue a new 
injunction, for which a showing of irreparable harm would 
be needed. Not at all. Rather, it was because the Court’s 
view is that interpretation of a pre-existing injunction 
should focus on more than plain text. It should also take 
account of broader equitable factors. See 2025 U.S. Dist. 
LEXIS 136309, at *3 n.5 (explaining this).

Seeking equities-related information was not a tell 
that the Court was considering a “new” injunction.

It was what the Court said it was: an effort to ensure 
that interpretation of the old injunction, the June 11 one, 
was itself grounded in equitable concerns.
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The Court was “hesitat[ing]” pending receipt and 
review of equities-related information, 2025 U.S. Dist. 
LEXIS 136309, [WL] at *3 --- not in order to issue a new 
injunction, but rather to consider whether it made sense 
to interpret the July 11 preliminary injunction against the 
Respondents for all its plain text was worth.2

2.  Two points here. First, the more searching interpretive look 
undertaken by the Court could have only benefited the Respondents 
--- because, as the Court noted, see Khalil, 2025 U.S. Dist. LEXIS 
136309, 2025 WL 1983755, at *1, their relevant actions violated the 
plain text of the June 11 preliminary injunction. Possibly whittling 
back a bit on an injunction is a long way from “expanding” it, as the 
Respondents repeatedly suggest. (And note that the more searching 
look did indeed aid the Respondents. The Court interpreted the 
June 11 decision in accord with the dictates of its plain text as to 
the immigration judge’s June 20 reliance on the Secretary of State’s 
determination. See id. But with an eye to the equities, the Court 
did not hold the Respondents to the just-plain-text meaning of the 
June 11 preliminary injunction as to the immigration judge’s asylum 
approach. See 2025 U.S. Dist. LEXIS 136309, [WL] at *2.) A second 
point. The fact that the Court’s July 17 clarifying Opinion and Order 
was more detailed and more specific than the operative language of 
the June 11 preliminary injunction does not suggest that the July 
17 clarification was an entirely “new” injunction. Greater detail was 
necessary because the Respondents did not comply with the June 11 
preliminary injunction. Imagine that at Time 1 a court orders a bailed 
criminal defendant: “do not apply for new travel documents.” And 
then imagine that the Court learns at Time 2 that the defendant has 
applied for a visa to a particular country. The visa is no passport. But 
should it count as a “new travel document,” as the plain meaning of 
those words suggests? If the Court answers “yes,” and issues a Time 
3 injunction (“the visa counts as a travel document, and the visa must 
be surrendered to the United States Marshals Service”) no one would 
think the greater detail of the Time 3 injunction somehow makes 
it a “new directive[].” It is an interpretation of the old injunction, 
packaged with an instruction to comply with it.
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Why does this matter?

Because when the July 17 Opinion and Order is 
properly understood --- as what it said it was, solely a 
clarification of the June 11 preliminary injunction --- then 
the Respondents’ jurisdictional arguments melt away.

Whatever else might be said, see footnote 1, there can 
be no meaningful suggestion that the June 11 preliminary 
injunction (as clarified on July 17) pushed beyond this 
Court’s core habeas jurisdiction. The Petitioner was 
detained then.

And there can be no suggestion that Section 1252(g), 
which limits federal courts’ involvement in immigration 
courts’ “adjudicating] [of] cases,” strips away jurisdiction.

The Court’s June 11 preliminary injunction was 
not barred by Section 1252(g) for interference with 
immigration judge adjudication. See Khalil, 2025 
U.S. Dist. LEXIS 81083, 2025 WL 1232369, at *56-58 
(explaining why).

And the Court’s June 11 preliminary injunction (as 
clarified on July 17) now requires alterations to the 
immigration court’s June 20 “adjudicat[ion]” only because 
the June 11 preliminary injunction was not complied with 
in the first place.

A jurisdictional problem cannot be created after the 
fact by failing to comply with an earlier federal court order 
as to which there was jurisdiction. This is obvious, and 
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the Respondents, who bear the burden here, see Landis, 
299 U.S. at 255, have made no showing to the contrary.

* * *

Second, as to irreparable injury, the Respondents 
press a grab bag of arguments.

But again, they do not carry their burden, for reasons 
well stated by the Petitioner. See Opposition Brief at 8-14. 
Those will not be repeated here.

Some quick points, though.

[1]

If a stay is not entered, the Respondents vaguely 
gesture at arguments they “may” one day be barred from 
making. Motion to Stay at 6. And they point in tentative 
fashion to litigation developments that “could raise . . . 
complicated [preclusion] issues.” Id.

These arguments are better developed in the 
Respondents’ brief of yesterday. See Reply Brief (ECF 
363) at 4-5.

But the Petitioner plainly has the better of them. See 
Opposition Brief at 8-10.

And the Respondents’ arguments are not remotely 
strong enough to carry their burden.
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[2]

The Respondents also say that a stay should be 
granted because of the “absurd inefficiencies,” Motion to 
Stay at 6, that would be generated if: no stay is granted; 
this Court’s June 11 preliminary injunction is vacated; 
and the Respondents would then be forced to “reinstate 
the foreign policy ground,” id., that is currently reflected 
in the immigration judge’s June 20 decision.

But this is exaggerated.

The immigration judge’s decision on the foreign policy 
ground is written. Indeed, it was issued on June 20. It 
is on the shelf. If the Third Circuit undoes this Court’s 
undoing of the immigration judge’s June 20 foreign-policy-
ground decision --- then reinstatement is simple. It is no 
meaningful inefficiency, let alone something that veers 
toward the irreparable.

[3]

More generally, the Respondents repeatedly invoke 
the “inefficiencies” associated with the Court’s June 11 
preliminary injunction, as clarified by the Court’s July 
17 Opinion and Order, and the problems of “piecemeal” 
litigation and the “additional strain” that will put on “an 
already overburdened system.” Motion to Stay at 6-7.

But the Respondents, who have the burden, make 
no real factual or legal effort to show that the costs 
of litigating on two tracks in this case (here, and in 
immigration court) adds up to irreparable injury.
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And more fundamentally, it is the Congress that 
decides where jurisdiction is allocated. And Congress has 
opted for (a) leaving in place the habeas jurisdiction of 
the federal courts while also (b) allowing for proceedings 
before immigration courts.

That may cause some arguable inefficiencies.

But operating within that system is not the stuff of 
irreparable harm, any more than it is irreparable harm to 
have to follow the rules of evidence or to litigate tort cases 
as to which Congress has waived the federal government’s 
sovereign immunity.

[4]

Finally, the Respondents invoke Maryland v. King, 
567 U.S. 1301, 133 S. Ct. 1, 183 L. Ed. 2d 667 (2012) (Roberts, 
C.J., in chambers), for the proposition that “[a]ny time a 
State is enjoined by a court from effectuating statutes 
enacted by representatives of its people, it suffers a form 
of irreparable injury.” Id. at 1303 (cleaned up).

But this is to ignore the context of the Chief Justice’s 
words, as the Fourth Circuit has recently suggested. See 
Suri, 2025 U.S. App. LEXIS 16172, 2025 WL 1806692, 
at *9.

In King, the implication of the lower-court ruling was 
that Maryland would not be able to use its DNA Collection 
Act, which allowed state officials to collect DNA from 
arrestees suspected of certain serious crimes. See 567 
U.S. at 1303-04.
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Here, the Court did something markedly narrower.

It did not enjoin the Respondents from generally 
using a statute, Section 1227(a)(4)(C). And it took no step 
that even suggested that the statute might not be usable 
across the board.

Rather, it held that, given what was within the four 
corners of the Secretary of State’s determination in this 
case, Section 1227(a)(4)(C) was likely vague as applied 
to the Petitioner’s case. See Khalil v. Trump, 2025 U.S. 
Dist. LEXIS 102672, 2025 WL 1514713, at *14 (D.N.J. 
May 28, 2025).

This does not disable the Respondents more generally. 
It only disables them, for now, in this case.

If this sort of impact --- in a single case, as to a single 
litigant, on a preliminary basis --- can count as irreparable 
injury, on the theory that it disables the government from 
“effectuating” a statute, King, 567 U.S. at 1303, then 
the government will be able to show irreparable injury 
virtually every time it loses in a lower court.

That is not the law.

* * *

The third and fourth factors here are less important 
than the first two.

But the Court has closely balanced them, and they, too, 
show that the Respondents have not carried their burden.



Appendix B

76a

Most fundamentally, the balance of the equities and 
the public interest strongly favors the Petitioner.

The Court issued a preliminary injunction, and nine 
days later the immigration judge issued a decision that was 
at odds with it. Those are the critical facts here; in light of 
them, the Respondents do not have the equities on their 
side and the public interest does not favor their position.

If there was doubt as to the meaning of the Court’s 
June 11 preliminary injunction, the Respondents could 
have sought clarification before the June 20 decision 
issued. They did not do so.

Instead, they now argue that M[a]ny . . . uncertainty is 
directly traceable to [the] Petitioner’s decision to challenge 
th[]e removal charges through . . . collateral proceeding[s] 
in [the] district court, rather than through the streamlined 
review process that Congress crafted by statute.” Reply 
Brief at 6.

But this does not work.

Parties are free to use the litigation paths that 
Congress has created. One of those is a “collateral 
proceeding in [the] district court.” And when a district 
court issues a preliminary injunction, as here, it must be 
complied with. The fault for non-compliance is on the party 
that did not comply. Not the party that brought the case.

* * *

The application for a stay is denied.
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The Respondents must comply with the directives 
reflected in Khalil, 2025 U.S. Dist. LEXIS 136309, 2025 
WL 1983755, by August 1 at 10:00am.

This added time is to afford the opportunity for 
appellate consideration that the Respondents have today 
suggested they will promptly seek.

IT IS on this 25th day of July, 2025, so ORDERED.

/s/ Michael E. Farbiarz		   
Michael E. Farbiarz, U.S.D.J.
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APPENDIX C — OPINION AND ORDER OF  
THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF NEW JERSEY,  
FILED JUNE 11, 2025

UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY

No. 25-cv-01963 (MEF)(MAH)

MAHMOUD KHALIL, 

Petitioner, 

v. 

DONALD TRUMP et al., 

Respondents.

OPINION AND ORDER

[TABLE INTENTIONALLY OMITTED]

* * *

Federal officials detained a lawful permanent resident 
and seek to remove him from the United States for two 
reasons.

One reason is that the Secretary of State has 
determined that his activities and presence in the United 
States “compromise a compelling . . . foreign policy 
interest.”
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The lawful permanent resident filed a habeas corpus 
petition and has moved to preliminarily enjoin federal 
officials from removing him from the United States based 
on the Secretary’s determination.

The motion is granted. 

* * *

I.	 Background

A.	 The Facts

The relevant facts for now are as follows.

A lawful permanent resident1 was arrested by federal 
officials. See Declaration of Amy E. Greer (ECF 11-1) 
¶¶ 4-6.

He remains in immigration custody. See Petitioner’s 
Amended Memorandum of Law in Support of Motion for 
Preliminary Injunctive Relief (ECF 124) (“Motion for 
Preliminary Injunction”) at 1-2.

The Department of Homeland Security is seeking to 
remove him from the United States on two grounds.

The first ground:

In 2024, the lawful permanent resident inaccurately 
completed his lawful-permanent-resident application. See 

1.  Mahmoud Khalil.
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DHS Evidence, Tab 2 (Apr. 9, 2025) (Form I-485); see 
also Additional Charges of Inadmissibility (Mar. 17, 2025) 
(ECF 90-1) (“Additional Charges”) at 1.

This can be a basis for removal. See Additional 
Charges at 1; see also 8 U.S.C. §§ 1182(a)(6)(C)(i), 1227(a)
(1)(A).

The second ground for removal:

The Secretary of State determined that the lawful 
permanent resident’s continued activities or presence 
in the United States would “compromise a compelling 
. . . foreign policy interest.” Memorandum from Marco 
Rubio, Secretary of State, to Kristi Noem, Secretary of 
Homeland Security (ECF 198-1) (“Determination”), at 1.

Such a determination can also be a basis for removal. 
See 8 U.S.C. § 1227(a)(4)(C).

B.	 Procedural History

The lawful permanent resident filed a habeas corpus 
petition in federal court. See ECF 2.

From here, he is called “the Petitioner.” The 
various people he named in the petition are called “the 
Respondents.”2

2.  The Respondents are listed in the current habeas petition as: 
President of the United States Donald Trump; Acting Field Office 
Director of New York, United States Immigration and Customs 
Enforcement, William P. Joyce; Warden of Elizabeth Contract 
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The Petitioner moved to preliminary enjoin his 
removal from the United States. See ECF 66.3

The preliminary injunction motion became fully 
submitted on May 14, with the filing of the parties’ last 
legal brief. See ECF 256.

On May 28, the Court ruled on the motion.

As to the first ground of removal, related to the 
Petitioner’s alleged failure to accurately complete the 
lawful-permanentresident application, the Court denied 
the motion.

The Court held that the Petitioner had put forward 
no evidence, see Khalil v. Trump, 784 F. Supp. 3d 705, 
2025 U.S. Dist. LEXIS 102672, 2025 WL 1514713, at *54 
(D.N.J. May 28, 2025), and also had not meaningfully 
developed legal arguments. See 2025 U.S. Dist. LEXIS 
102672, [WL] at *52-53.

As to the second ground of removal, related to the 
Secretary of State’s determination, the Court held the 
Petitioner was likely to succeed on the merits of his claim, 

Detention Facility Yolanda Pittman; Acting Director of United States 
Immigration and Customs Enforcement Caleb Vitello; Secretary of 
the United States Department of Homeland Security Kristi Noem; 
Secretary of the United States Department of State Marco Rubio; 
and Attorney General of the United States Pamela Bondi.

3.  For a fuller description of the relevant procedural history, 
see Khalil v. Trump, 784 F. Supp. 3d 705, 2025 U.S. Dist. LEXIS 
102672, 2025 WL 1514713, at *2-3 (D.N.J. May 28, 2025).



Appendix C

82a

see 2025 U.S. Dist. LEXIS 102672, [WL] at *52, but had 
not sufficiently addressed the other things a preliminary 
injunction applicant must show. See 2025 U.S. Dist. LEXIS 
102672, [WL] at *55.

As to these matters, the Court indicated it would allow 
the record to be supplemented. See id.; see also ECF 273.

The Petitioner said that he would need just under 
a week to do so. See Petitioner’s Letter (May 29, 2025) 
(ECF 274). The Court set a briefing schedule accordingly, 
see ECF 275, and the final brief was filed yesterday. See 
ECF 295.

C.	 The Court’s Approach

To obtain a preliminary injunction, the Petitioner must 
show four things. See Winter v. Nat. Res. Def. Council, 
Inc., 555 U.S. 7, 20, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008).

He must establish that “he is [1] likely to succeed on 
the merits, [2] that he is likely to suffer irreparable harm 
in the absence of preliminary relief, [3] that the balance of 
equities tips in his favor, and [4] that an injunction is in the 
public interest.” Id. Of these, the “most critical” elements 
are the first and second. See Nken v. Holder, 556 U.S. 418, 
434, 129 S. Ct. 1749, 173 L. Ed. 2d 550 (2009).

The Court considers each of these four below, see Part 
II, and concludes that a preliminary injunction should 
issue as to the Secretary of State’s determination. The 
preliminary injunction’s terms are set out in Part III.
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II.	 Preliminary Injunction Requirements

A.	 Success

To obtain a preliminary injunction as to the Secretary’s 
determination, the Petitioner must first show that he is 
likely to succeed on the merits of his claim. See Winter, 
555 U.S. at 20.

He has made this showing. See Khalil, 2025 U.S. Dist. 
LEXIS 102672, 2025 WL 1514713, at *56.

B.	 Harm

Next, the Petitioner must demonstrate that he is likely 
to suffer irreparable harm without preliminary relief. See 
Winter, 555 U.S. at 20.

The Court concludes that he has done so.

* * *

First, the Petitioner states that the Secretary’s 
determination has cost him a job, see Declaration of 
Mahmoud Khalil (“Khalil Declaration”) (June 4, 2024) 
(ECF 281-1) ¶¶ 15-16, and damaged his career prospects 
through “career-ending” professional harm. See id. 
¶¶  15-17 (describing a hoped-for career in “diplomacy 
and international affairs,” steps taken down that road, 
and the difficulty of sustaining such a career in light of 
the Secretary’s determination). The Respondents do not 
contest this. See Respondents’ Letter (June 9, 2025). And 
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as a legal matter, serious long-term damage to career 
prospects can count as irreparable harm.4 See Kamdem-
Ouaffo v. Task Mgmt. Inc., 792 F. App’x 218, 222 (3d Cir. 
2019) (citing Morton v. Beyer, 822 F.2d 364, 372 n.13 (3d 
Cir. 1987)); Acierno v. New Castle Cnty., 40 F.3d 645, 654 
(3d Cir. 1994); see also Carson v. Am. Brands, Inc., 450 
U.S. 79, 89, 101 S. Ct. 993, 67 L. Ed. 2d 59 & n.16 (1981); 
Valley v. Rapides Parish Sch. Bd., 118 F.3d 1047, 1055-56 
(5th Cir. 1997); NAACP, Inc. v. Town of E. Haven, 70 F.3d 
219, 224 (2d Cir. 1995).

* * *

Second, the Petitioner states that the Secretary’s 
determination harms his reputation. See Khalil Declaration 
¶¶ 3, 8-10, 16, 22. Again, the Respondents have opted not to 
contest this. See Respondents’ Letter (June 9, 2025). And 
when it cannot be compensated through money damages, 
as cannot readily be done here, reputational injury can 
count as irreparable harm. See, e.g., Guardian Life Ins. 
Co. of Am. v. Est. of Cerniglia, 446 F. App’x 453, 456 (3d 
Cir. 2011); Kos Pharms., Inc. v. Andrx Corp., 369 F.3d 
700, 726 (3d Cir. 2004); Pappan Enters., Inc. v. Hardee’s 
Food Sys., Inc., 143 F.3d 800, 805 (3d Cir. 1998); accord, 
e.g., Life Spine, Inc. v. Aegis Spine, Inc., 8 F.4th 531, 546 
(7th Cir. 2021); Register.com., Inc. v. Verio, Inc., 356 F.3d 
393, 404 (2d Cir. 2004); Rent-a-Center, Inc. v. Canyon 
Television & Appliance Rental, Inc., 944 F.2d 597, 603 

4.  Loss of employment, standing on its own, generally would 
not. See Morton, 822 F.2d at 372; Moteles v. Univ. of Pa., 730 F.2d 
913, 919 (3d Cir. 1984); 1 Moore’s Manual --- Federal Practice and 
Procedure § 10A.22(2)(c) (2025).
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(9th Cir. 1991); see also 11A Charles Alan Wright & Arthur 
R. Miller, Federal Practice & Procedure § 2948.1 (4th ed. 
2025) (“Injury to reputation . . . is not easily measurable in 
monetary terms, and so often is viewed as irreparable.”); 
Bennington Foods LLC v. St. Croix Renaissance, Grp., 
LLP, 528 F.3d 176, 178-79, 49 V.I. 1176 (3d Cir. 2008).

* * *

Third, the Petitioner states that the Secretary’s 
determination deters him from engaging in speech-related 
activities. In particular, the Petitioner states that he 
engaged in protest activities, see Khalil Declaration ¶ 12, 
and that “[a]s I remain detained because of the [Secretary 
of State’s] [d]etermination, . . . I am unable to protest.” 
Id. ¶ 13.5

Again, the Respondents have not contested this 
factually. See Respondents’ Letter (June 9, 2025).6

5.  The Petitioner’s speech-related activities concern political 
speech. See Petition ¶¶ 22-23, 26, 29; Khalil Declaration ¶¶ 12-14; 
Declaration of Noor Ramez Abdalla (Mar. 14, 2025) (ECF 55) ¶¶ 6-8; 
see also Khalil, 780 F. Supp. 3d 476, 2025 U.S. Dist. LEXIS 81083, 
2025 WL 1232369, at *45-46. And political speech is entitled to special 
protection under the First Amendment. See id. at *45.

6.  There is ample record evidence that the Petitioner engaged 
in speech-related activities. See Third Amended Petition (ECF 236) 
(“Petition”) ¶¶ 22-29; Khalil Declaration ¶¶ 12-14; Declaration of Noor 
Ramez Abdalla (Mar. 14, 2025) (ECF 55) ¶¶ 6-8. And also that he 
would return to these activities if detention did not prevent him from 
doing so. See Khalil Declaration ¶¶ 13-14, 23; Petition ¶ 72; see also 
Khalil Declaration ¶¶ 9-12; Declaration of Veronica Salama, Exhibit 
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And per the Supreme Court, “chilling” of speech 
counts as irreparable harm. See Elrod v. Burns, 427 U.S. 
347, 373, 96 S. Ct. 2673, 49 L. Ed. 2d 547 (1976) (plurality 
opinion); see also, e.g., Hartman v. Moore, 547 U.S. 250, 
256, 126 S. Ct. 1695, 164 L. Ed. 2d 441 (2006); Riley v. 
Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 794, 108 
S. Ct. 2667, 101 L. Ed. 2d 669 (1988); Wooley v. Maynard, 
430 U.S. 705, 714, 97 S. Ct. 1428, 51 L. Ed. 2d 752 (1977).7

B (“Abdalla June 4 Declaration”) ¶ 26; Petition ¶ 22; cf. Falcone v. 
Dickstein, 92 F.4th 193, 210 (3d Cir. 2024). (The Petition has been 
verified. See Khalil Declaration ¶ 1. Therefore, the Court treats it as 
evidence. See, e.g., K-2 Ski Co. v. Head Ski Co., 467 F.2d 1087, 1088 
(9th Cir. 1972); see also Bascom Food Prods. Corp. v. Reese Finer 
Foods, Inc., 715 F. Supp. 616, 624 n.14 (D.N.J. 1989).)

7.  Three things. First, the underlying likely legal violation here 
relates to unconstitutional vagueness. See Khalil, 2025 U.S. Dist. 
LEXIS 102672, 2025 WL 1514713, at *52. But a chilling effect on 
speech can count as an irreparable harm even where the underlying 
legal violation is not itself a First Amendment violation. See, e.g., 
Reporters Comm. for Freedom of the Press v. Rokita, 751 F. Supp. 
3d 931, 943-44, 947 (S.D. Ind. 2024) (so holding); Ctr. for Individual 
Freedom, Inc. v. Ireland, 2008 U.S. Dist. LEXIS 33222, 2008 WL 
1837324, at *5 (S.D. W. Va. Apr. 22, 2008) (same); Alexander v. 
Thornburgh, 713 F. Supp. 1278, 1287-88 (D. Minn. 1989) (same); cf. 
Walls v. Sanders, 733 F. Supp. 3d 721, 741 (E.D. Ark. 2024) (holding 
that a vague statute that assertedly chills teachers’ classroom speech 
does not count as irreparable injury because “when . . . teachers speak 
in the course of carrying out . . . required employment obligations, 
they have no personal interest in the content of that speech”) (cleaned 
up). To be sure, causation principles require a tight nexus between 
the underlying legal violation and the chilling impact on speech. Cf. 
Goldie’s Bookstore v. Super. Ct. of Cal., 739 F.2d 466, 472 (9th Cir. 
1984). Here, the Court finds, there is plainly that sort of close link. 
Second, the Petitioner seems to suggest that his detention may 



Appendix C

87a

To be sure, it might be argued that the Petitioner 
would be detained anyway. After all, as noted above, 
the Department of Homeland Security is seeking to 
remove the Petitioner based not only on the Secretary of 
State’s determination --- but also on a second basis, the 
Petitioner’s alleged failure to accurately complete his 
lawful-permanent-resident application. See Additional 
Charges at 1.

Maybe the Petitioner would be detained, in any 
event, on that second basis. And if so, it might be argued, 
there would not be any incremental chilling effect from 
detaining the Petitioner for an additional reason, the 
Secretary of State’s determination.

But that argument does not work.

itself count as irreparable harm. See Petitioner’s Letter (June 4, 
2025) (ECF 280) at 1 & n.1. But there are cases that tug in different 
directions on this. Compare, e.g., Arevalo v. Hennessy, 882 F.3d 
763, 767 (9th Cir. 2018), and United States v. Bogle, 855 F.2d 707, 
710-11 (11th Cir. 1988), with Watkins v. Muhammad, 2024 U.S. App. 
LEXIS 26392, 2024 WL 4524525, at *3 (7th Cir. Oct. 18, 2024) (“[T]he  
ordinary hardships [such as pretrial detention] experienced by 
criminal defendants do not rise to the level of irreparable harm.”); see 
also Respondents’ Letter (June 9, 2025) (ECF 288) at 2 (discussing 
this point in the immigration context). The Petitioner’s legal briefs 
do not meaningfully discuss this or cite cases in support of his 
position. Third, as part of his irreparable-harm filing, the Petitioner 
put forward evidence to suggest the Secretary’s determination has 
chilled the speech of third parties. But the Petitioner makes no legal 
argument as to how that can count as irreparable harm here. See, 
e.g., Kansas v. United States, 124 F.4th 529, 534 (8th Cir. 2024) (“The 
irreparable-harm analysis focuses on the moving party, not . . . [a] 
third party.”) (cleaned up).



Appendix C

88a

The reason: the evidence is that lawful permanent 
residents are virtually never detained pending removal 
for the sort of alleged omissions in a lawful-permanent-
resident application that the Petitioner is charged with 
here. And that strongly suggests that it is the Secretary of 
State’s determination that drives the Petitioner’s ongoing 
detention --- not the other charge against him.

On this point, there are three relevant pieces 
of evidence. (Again, none of this is contested by the 
Respondents. See Respondents’ Letter (June 9, 2025).)

First, Kerry Doyle8 states in a declaration that  
“[l]awful permanent residents . . . are . . . certainly not 

8.  Doyle’s relevant experience:

I served as Principal Legal Advisor (PLA), for 
Immigration Customs Enforcement (ICE) from 
September 2021 through September 2024. In that 
role, I oversaw the more than 1,500 attorneys and staff 
who work for the Office of the Principal Legal Advisor 
(OPLA) across the country. As PLA, I was responsible 
for establishing the direction and priorities of our office 
in alignment with the Office of General Counsel (OGC), 
ICE, and DHS leadership. During that time, I also 
served on detail as Acting Deputy General Counsel, 
Office of General Counsel (OGC), Department of 
Homeland Security (DHS) from February 2024 through 
May 2024 and as Deputy General Counsel from October 
2024 through December 2024. I was appointed as an 
Immigration Judge and served in that position from 
December 2024 through mid-February 2025.

In private practice, I have represented many hundreds 
of noncitizens in removal proceedings.

Declaration of Veronica Salama, Exhibit P (ECF 281-16) ¶¶ 3-4.
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detained, based solely on the types of allegedly missing 
information described [here][.]” Declaration of Veronica 
Salama, Exhibit P (ECF 281-16) ¶ 18.

Second, per Stacy Tolchin: “it is incredibly rare to 
see a lawful permanent resident detained . . . for[, as in 
this case,] having failed to disclose a past membership or 
association on the application for adjustment of status.” 
Declaration of Veronica Salama, Exhibit L (ECF 281-12) 
¶ 13 (emphasis added).

Tolchin, whose experience is extensive, see id. ¶¶ 1, 
4-5, says this:

I have represented at least ten permanent 
res ident s  who have  been placed i nt o 
removal proceedings after they were denied 
naturalization. The only ones who were detained 
were those who had criminal convictions that 
DHS believed made them removable, in addition 
to being ineligible for naturalization.

Id. ¶ 17.

And all the more so, per Tolchin, as to one of 
the questions that the Petitioner allegedly answered 
inaccurately, given the history of “many” federal 
immigration officials essentially ignoring this question, see 
id. ¶ 12; see also id. ¶ 8; the question’s asserted vagueness, 
see id. ¶¶ 7-11; the case law that has developed under it, see 
id. ¶¶ 13-14; and the particular context here. See id. ¶ 15.

As relevant to [the Petitioner]’s case, it is 
incredibly rare to see a lawful permanent 
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resident detained . . . for having failed to 
disclose a past membership or association on 
the application for adjustment of status.

Id. ¶ 16.

The third declaration is Ira J. Kurzban’s.9 

He states that, in general, lawful permanent residents 
are typically not detained by the immigration judge unless 
detention is mandatory. See Kurzban Declaration ¶ 14. “[I]
t is extremely unusual for a lawful permanent resident 
charged . . . [for] making material misrepresentations 
to be detained pending removal proceedings absent 
aggravating circumstances such as a criminal record.” 
Id. ¶ 15; see also id. ¶ 16. And all of that generally tracks 
with this case.10

The Doyle, Tolchin, and Kurzban declarations are 
each based on extensive professional experience. They 
are written in a careful way. And they back each other 
up; they are mutually reinforcing, one to the next.

9.  Kurzban’s relevant experience: a leading immigration-law 
scholar, see Declaration of Veronica Salama, Exhibit K (ECF 281-
11) (“Kurzban Declaration”) ¶ 4, and practitioner, see id. ¶¶ 2-3, 5-7, 
who has been counsel of record on various landmark Supreme Court 
cases. See id. ¶ 6.

10.  The Petitioner has no criminal record. See Khali l 
Declaration ¶ 5. The Secretary of State’s determination does not 
say that he has been involved in criminal activity or violence. See 
Determination at 1-2. And the Respondents have not put forward any 
evidence as to involvement by the Petitioner in violence, destruction 
of property, or any other sort of criminal activity.
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Based on the declarations, the Court finds as a 
matter of fact that it is overwhelmingly likely that the 
Petitioner would not be detained based solely on the 
lawful-permanent-residentapplication charge. Rather, 
the Court finds, the Petitioner’s detention almost surely 
flows from the charge that is based on the Secretary of 
State’s determination.11

* * *

To sum up:

The Respondents have not contested the evidence put 
forward by the Petitioner, and in light of that the Court 
finds as a matter of fact that the Petitioner’s career and 
reputation are being damaged and his speech is being 
chilled --- and this adds up to irreparable harm.

C.	 Equities

So far, the Court has held that the Petitioner is likely 
to succeed on the merits and would suffer irreparable 
harm without an injunction. See Part II.A and Part II.B.

11.  The Petitioner also states that even “[b]eyond [his] 
immediate detention,” Khalil Declaration at ¶  14, the Secretary 
of State’s determination chills his speech. The Court credits 
this, and finds as a factual matter that even if the Petitioner were 
not detained, or even if he were detained on another basis, the 
Secretary’s determination would deter him from speaking. This is 
in part because of the vagueness associated with the determination’s 
underlying approach. That makes it hard to know what speech might 
potentially be covered, see Khalil, 2025 U.S. Dist. LEXIS 102672, 
2025 WL 1514713, at *37-42, and more likely that a person will curb 
his speech. See 2025 U.S. Dist. LEXIS 102672, [W] at *41 n.63.
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Now the Court considers the third requirement for an 
injunction.12 Has the Petitioner shown “that the balance 
of equities tips in his favor”? Winter, 555 U.S. at 20.

Yes.

The Respondents can have little or no interest in 
applying the relevant underlying statutes in what is likely 
an unconstitutional way. See A.C.L.U. v. Ashcroft, 322 F.3d 
240, 251 n.11 (3d Cir. 2003), aff’d and remanded, 542 U.S. 
656, 124 S. Ct. 2783, 159 L. Ed. 2d 690 (2004) (“[N]either 
the Government nor the public generally can claim an 
interest in the enforcement of an unconstitutional law.”).

And “[w]hen a plaintiff is claiming the loss of a First 
Amendment right, courts commonly rule that even a 
temporary loss outweighs any harm to defendant and 
that a preliminary injunction should issue.” 11A Charles 
Alan Wright & Arthur R. Miller, Fed. Prac. & Proc. Civ. 
§ 2948.2 (3d ed. 2025) (citing Ramirez v. Collier, 595 U.S. 
411, 433, 142 S. Ct. 1264, 212 L. Ed. 2d 262 (2022); Roman 
Cath. Diocese of Brooklyn v. Cuomo, 592 U.S. 14, 19, 141 S. 
Ct. 63, 208 L. Ed. 2d 206 (2020); Yang v. Kosinski, 960 F.3d 
119, 136 (2d Cir. 2020); Cmty. House, Inc. v. City of Boise, 
490 F.3d 1041, 1059 (9th Cir. 2007)); accord Amalgamated 
Transit Union Loc. 85 v. Port Auth. of Allegheny Cnty., 
39 F.4th 95, 109 (3d Cir. 2022).

12.  This third requirement is less important than the first two. 
See Nken, 556 U.S. at 434.
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D.	 Public Interest

Finally, the Petitioner must show “that an injunction 
is in the public interest.” Winter, 555 U.S. at 20.13

“[T]he public has no interest in the enforcement of 
what is very likely an unconstitutional statute.” Odebrecht 
Constr., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268, 
1290 (11th Cir. 2013); accord, e.g., Schrader v. Dist. Att’y 
of York Cnty., 74 F.4th 120, 128-29 (3d Cir. 2023); Chamber 
of Com. of U.S. v. Edmondson, 594 F.3d 742, 771 (10th 
Cir. 2010).

And on the other side of the ledger, there is a chilling 
effect on speech. See Amalgamated Transit Union Loc. 
85, 39 F.4th at 109 (“There is a strong public interest in 
upholding the requirements of the First Amendment. And, 
if a plaintiff demonstrates both a likelihood of success on 
the merits and irreparable injury, it almost always will be 
the case that the public interest will favor the plaintiff.”) 
(cleaned up).

III.	The Preliminary Injunction

All four preliminary injunction factors point in the 
same direction. See Part II. In light of that, the Court 
exercises its discretion, see Benisek v. Lamone, 585 U.S. 
155, 158, 138 S. Ct. 1942, 201 L. Ed. 2d 398 (2018), and 
holds:

13.  This fourth requirement is less important than the first 
two. See Nken, 556 U.S. at 434.



Appendix C

94a

First, the Respondents are preliminarily enjoined 
from seeking to remove the Petitioner from the United 
States based on the Secretary of State’s determination, as 
reflected in the Secretary’s memorandum to the Secretary 
of Homeland Security.

Second, because the Court’s preliminary injunction 
bars the Respondents from seeking to remove the 
Petitioner based on the Secretary’s determination, 
the Respondents are also preliminarily enjoined from 
detaining the Petitioner based on the Secretary of State’s 
determination.14

The Court hereby stays its preliminary injunction 
for around 40 hours, until 9:30AM on June 13. This is to 
allow the Respondents to seek appellate review should 
they wish to.

In addition, the preliminary injunction shall not go 
into effect unless and until the Petitioner posts a nominal 
bond in the amount of $1, consistent with the requirement 
of Federal Rule of Civil Procedure 65(c).15

14.  The two holdings set out in the text have no impact on efforts 
to remove the Petitioner for reasons other than the Secretary of 
State’s determination.

15.  The Respondents have requested the posting of a bond. See 
Respondents’ Opposition to Petitioner’s Motion for a Preliminary 
Injunction (ECF 156) at 35. But they have not specified any costs 
associated with complying with a preliminary injunction that they 
would seek to get back if the injunction were undone on appeal. See 
id.; see generally Instant Air Freight Co. v. C.F. Air Freight, Inc., 
882 F.2d 797, 804-05 (3d Cir. 1989) (“[T]he bond serves to inform 
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* * *

IT IS on this 11th day of June, 2025, so ORDERED.

/s/ Michael E. Farbiarz		   
Michael E. Farbiarz, U.S.D.J.

the plaintiff of the price they can expect to pay if the injunction was 
wrongfully issued.”); see also Frank’s GMC Truck Ctr., Inc. v. Gen. 
Motors Corp., 847 F.2d 100, 103 (3d Cir. 1988). The Court is unaware 
of any such costs. See Zambelli Fireworks Mfg. Co. v. Wood, 592 
F.3d 412, 426 (3d Cir. 2010); Siegel v. Platkin, 653 F. Supp. 3d 136, 
161 (D.N.J. 2023); Koons v. Reynolds, 649 F. Supp. 3d 14, 45 (D.N.J. 
2023); Beattie v. Line Mountain Sch. Dist., 992 F. Supp. 2d 384, 397 
(M.D. Pa. 2014); Stilp v. Contino, 629 F. Supp. 2d 449, 468 (M.D. Pa. 
2009), aff’d and remanded, 613 F.3d 405 (3d Cir. 2010). To be sure, if 
the Respondents opt to appeal, some of their attorneys’ time would 
be occupied. But a Rule 65 bond does not typically aim to cover the 
costs associated with attorneys’ fees. See Tullock v. Mulvane, 184 
U.S. 497, 510-12, 22 S. Ct. 372, 46 L. Ed. 657 (1902) (quoting Oelrichs 
v. Spain, 82 U.S. (15 Wall.) 211, 230-31, 21 L. Ed. 43 (1872)); Nokia 
Corp. v. InterDigital, Inc., 645 F.3d 553, 560 (2d Cir. 2011); Fireman’s 
Fund Ins. Co. v. S.E.K. Constr. Co., 436 F.2d 1345, 1351-52 (10th Cir. 
1971); Sionix Corp. v. Moorehead, 299 F. Supp. 2d 1082, 1086 (S.D. 
Cal. 2003); Minn. Power & Light Co. v. Hockett, 105 F. Supp. 2d 939, 
942 (S.D. Ind. 1999); 11A Charles Alan Wright & Arthur R. Miller, 
Fed. Prac. & Proc. Civ. § 2954 & n.1.
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APPENDIX D — OPINION AND ORDER OF THE 
UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF NEW JERSEY, FILED MAY 28, 2025

UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY

No. 25-cv-01963 (MEF)(MAH)

MAHMOUD KHALIL, 

Petitioner,

v.

DONALD TRUMP et al., 

Respondents.

OPINION AND ORDER

[TABLE INTENTIONALLY OMITTED]

* * *

Federal officials detained a lawful permanent resident 
and seek to remove him from the United States for two 
reasons.

First, because his application for lawful permanent 
residence was allegedly inaccurate.

And second, because the Secretary of State has 
determined that his presence in the United States 
“compromise[s] a compelling ... foreign policy interest.”
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The lawful permanent resident filed a habeas corpus 
petition, and has moved to preliminarily enjoin various 
federal officials --- arguing that the Constitution forbids 
them from removing him from the United States for either 
of the two cited reasons.

As to the first reason, the lawful permanent resident 
has not established a likelihood of success on the merits 
of his claim.

Therefore, his motion for a preliminary injunction is 
denied.

As to the second reason, the lawful permanent resident 
has established a likelihood of success on the merits.

But he has not put forward evidence as to the other 
things he must show to secure a preliminary injunction. 
The Court will now afford him a chance to do so.

* * *

I.	 Background

A.	 The Facts

The relevant facts for now are as follows.

A lawful permanent resident1 was arrested by federal 
officials. See Declaration of Amy E. Greer (ECF 11-1) 

1.  Mahmoud Khali l. A lawful permanent resident is a 
person who has “been lawfully accorded the privilege of residing 
permanently in the United States as an immigrant in accordance 
with the immigration laws[.]” 8 U.S.C. § 1101(a)(20).
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¶¶ 4-6; Second Supplemental Declaration of Acting Field 
Office Director William P. Joyce (ECF 72) ¶¶ 6-7.

He remains in immigration custody. See Petitioner’s 
Amended Memorandum of Law in Support of Motion for 
Preliminary Injunctive Relief (ECF 124) (“Motion for 
Preliminary Injunction”) at 1-2.

The Department of Homeland Security is seeking to 
remove him from the United States on two grounds.

The first ground:

To become a lawful permanent resident, a person 
must submit an application to federal officials. See 8 
C.F.R. § 245.2(a)(3). The application has to be filled out 
“fully and accurately.” U.S. Citizenship & Immigr. Servs., 
Instructions for Application to Register Permanent 
Residence or Adjust Status, https://perma.cc/RZ5K-N47Z 
(accessed on May 28, 2025) (page 5 of 42).

In 2024, the lawful permanent resident completed 
his lawful-permanent-resident application. See DHS 
Evidence, Tab 2 (Apr. 9, 2025) (Form I-485); see also Third 
Amended Petition (“Petition”) ¶ 21.

But per federal officials, he did not accurately answer 
certain questions. See Additional Charges (Mar. 17, 2025).

This can be a basis for removal from the United States. 
See id.; see also 8 U.S.C. §§ 1182(a)(6)(C)(i), 1227(a)(1)(A).
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The second ground for removal:

The Secretary of State determined that the lawful 
permanent resident’s continued presence or activities 
in the United States would “compromise a compelling 
foreign policy interest.” See Memorandum from Marco 
Rubio, Secretary of State, to Kristi Noem, Secretary of 
Homeland Security (“Determination”) (ECF 198-1), at 1.2

Such a determination can also be a basis for removal. 
See 8 U.S.C. § 1227(a)(4)(C).

B.	 Procedural History

There are two branches to this case.

Federal officials have brought removal proceedings 
in immigration court. And the lawful permanent resident 
has brought a habeas corpus case in federal court.

1.	 Immigration Court

Removing a lawful permanent resident from the 
United States generally requires a hearing. See 8 U.S.C. 
§ 1229a. Those typically go forward before an immigration 
judge. See id. § 1229a(a)(1); 8 C.F.R. § 1240.10(a).

Federal officials have begun removal proceedings 
against the Petitioner before an immigration judge.

2.  The substance of the Secretary’s determination is described 
in Part IV.
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The immigration judge has not ruled on the first 
ground, as to whether the lawful permanent resident 
can be removed based on the way he filled out the above-
referenced application.

But she has ruled on the second ground, holding that 
the Petitioner can be removed from the United States 
based on the Secretary of State’s determination. See Audio 
Recording of Hearing (April 11, 2025) at 1:34:40 to 1:38:26.

2.	 Federal Court

Separate from the above, the lawful permanent 
resident initiated his own proceedings.

He filed a habeas corpus petition in federal district 
court.

From here, he is called “the Petitioner.” The various 
people he named in his habeas petition are referred to, 
collectively, as “the Respondents.”3

* * *

3.  The Respondents are listed in the current habeas petition as: 
President of the United States Donald Trump; Acting Field Office 
Director of New York, United States Immigration and Customs 
Enforcement, William P. Joyce; Warden of Elizabeth Contract 
Detention Facility Yolanda Pittman; Acting Director of United States 
Immigration and Customs Enforcement Caleb Vitello; Secretary of 
the United States Department of Homeland Security Kristi Noem; 
Secretary of the United States Department of State Marco Rubio; 
and Attorney General of the United States Pamela Bondi.
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The Petitioner filed his suit in New York, but the case 
was transferred to New Jersey. See Khalil v. Joyce, 771 
F.Supp.3d 268 (S.D.N.Y. Mar. 19, 2025).

Here, the Respondents moved to dismiss the case, 
arguing that it should go forward only where the Petitioner 
has been in immigration custody --- Louisiana. The motion 
was denied. The Court held that habeas jurisdiction is 
proper in New Jersey. See Khalil v. Joyce, 777 F.Supp.3d 
369 (D.N.J. Apr. 1, 2025).4

The Respondents also argued that jurisdiction was 
stripped from this Court under the Immigration and 
Nationality Act. See Respondents’ Opposition to Petitioner’s 
Motion for a Preliminary Injunction (“Opposition Brief”) 
(ECF 156) at 8-21. The Court rejected this argument, 
holding that its habeas jurisdiction remains intact. See 
Khalil v. Joyce, 780 F.Supp.3d 476 (D.N.J. Apr. 29, 2025).5

Finally, the Respondents moved to dismiss or transfer 
this case for lack of venue. The briefing was completed as 
of May 5, and the motion was denied that day. See ECF 
248.

4.  The Court certified its April 1 opinion and order under 28 
U.S.C. § 1292(b), by an opinion dated April 4. See Khalil v. Joyce, 
777 F.Supp.3d 411, 414 (D.N.J. Apr. 4, 2025). On May 6, the Third 
Circuit denied the petition to appeal. See Khalil v. President U.S., 
No. 25-08019 (3d Cir. May 6, 2025).

5.  On April 30, the Respondents moved to certify the April 
29 opinion under 28 U.S.C. § 1292(b). See ECF 218. The Petitioner 
opposed the motion. See ECF 221. On May 1, the Court issued an 
opinion denying certification. See Khalil v. Joyce, 2025 WL 1262349, 
at *2 (D.N.J. May 1, 2025).
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C.	 The Motion

As noted, the Petitioner has moved for a preliminary 
injunction. See ECF 66.

The motion became fully submitted on May 14, with 
the filing of the parties’ final legal brief. See ECF 255.

The Petitioner’s motion is based on two arguments.

First, the Petitioner claims that the efforts to remove 
him are retaliation for his exercise of First Amendment-
protected speech. See Motion for Preliminary Injunction 
at 10-18.

And second, he argues that the efforts to remove him 
violate the Due Process Clause, because they are rife with 
unconstitutional “vagueness.” See id. at 23-31.

The Petitioner’s motion is before the Court.

II.	 The Court’s Approach

Federal officials, as noted, are seeking to remove the 
Petitioner from the United States on two grounds, see 
Part I.A., and the Petitioner’s motion aims to enjoin them 
from doing so. See Part I.C.

* * *

The Court first considers whether the underlying 
federal statutes are unconstitutionally vague as they are 
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being applied to the Petitioner by means of the Secretary 
of State’s determination. See Motion for Preliminary 
Injunction at 23-31.

As to this argument, the Court lays out the governing 
legal principles, see Part III, and then describes the 
Secretary’s determination. See Part IV.

From there, the Court provides its conclusion: the 
Petitioner is likely to succeed6 on the merits of this 
unconstitutional vagueness argument. See Part V.

But this does not entitle him to a preliminary 
injunction. He has not put before the Court evidence as 
to the various other things he must prove, see footnote 6, 
before an injunction might issue. See Part VII. The Court 
will give the Petitioner a chance to quickly fill out the 
record, and for the Respondents to then weigh in. See id.

* * *

The Court also considers what it understands to 
be7 the Petitioner’s second argument: that he cannot be 

6.  The focus throughout is on likely success, not success. This is 
because to win on his preliminary injunction motion, the Petitioner 
must show “he is [1] likely to succeed on the merits, [2] that he is likely 
to suffer irreparable harm in the absence of preliminary relief, [3] 
that the balance of equities tips in his favor, and [4] that an injunction 
is in the public interest.” Winter v. Nat. Res. Def. Council, Inc., 555 
U.S. 7, 20, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008) (emphasis added). 
The first two factors are “the most critical.” Nken v. Holder, 556 
U.S. 418, 434, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009).

7.  “Understands to be” because, as noted in Part VI, the 
argument on this point is not crystal clear.
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removed from the United States based on his alleged 
failure to accurately fill out his lawful-permanent-resident 
application --- because the effort to remove him flows from 
an allegedly unconstitutional policy established by the 
President and his senior advisors.

The Court’s conclusion: this argument is not 
meaningfully developed, and the Petitioner therefore 
has not carried his burden of showing that he is likely to 
succeed on the merits. Accordingly, an injunction may not 
issue. See Part VI.

* * *

Start off, just below, with the legal principles that 
govern the Petitioner’s void-for-vagueness challenge to 
the Secretary of State’s determination that he should be 
removed from the United States.

III.	Vagueness: Legal Principles

Our laws are required to strike a balance.

A law cannot be so narrow that it punishes pre-
selected people. Think, for example, of the Constitution’s 
limit on bills of attainder. See U.S. Const., art. I, § 9, cl. 3; 
Cummings v. Missouri, 71 U.S. 277, 4 Wall. 277, 18 L.Ed. 
356 (1866).

And at the same time, a law cannot be so broad that 
it covers just about anyone. See United States v. Reese, 92 
U.S. 214, 221, 23 L.Ed. 563 (1875).
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A given law needs clarity, too.

The rule of lenity,8 for example, helps to ensure 
that our criminal laws are exacting. See, e.g., Liparota 
v. United States, 471 U.S. 419, 427, 105 S.Ct. 2084, 85 
L.Ed.2d 434 (1985).

Constitutional vagueness doctrine is animated by each 
of these concerns.

The scope of a law matters for vagueness doctrine. 
And so does how clear it is.

Take clarity first.

Vagueness doctrine requires that a law be clear 
enough to provide real notice --- understandable guidance 
as to the conduct a person should steer himself away from, 
to avoid the negative consequence the law lays out.

This sort of guidance “guarantees that ordinary 
people have fair notice of the conduct a statute proscribes.” 
Sessions v. Dimaya, 584 U.S. 148, 155-56, 138 S.Ct. 1204, 
200 L.Ed.2d 549 (2018) (cleaned up).

And this “guarantee” is a matter of constitutional law. 
Why? Because “[v]ague laws contravene the first essential 

8.  “The judicial doctrine holding that a court, in construing an 
ambiguous criminal statute that sets out multiple or inconsistent 
punishments, should resolve the ambiguity in favor of the more 
lenient punishment.” Rule of Lenity, Black’s Law Dictionary (12th 
ed. 2024).
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of due process of law that statutes must give people of 
common intelligence fair notice of what the law demands 
of them.” United States v. Davis, 588 U.S. 445, 451, 139 
S.Ct. 2319, 204 L.Ed.2d 757 (2019) (cleaned up).9

Vagueness doctrine zeros in on a second concern, too.

It aims to cut off laws that are so broad, or so fuzzy, 
that they end up warping the separation of powers --- by 

9.  See also, e.g., City of Chi. v. Morales, 527 U.S. 41, 58, 119 
S.Ct. 1849, 144 L.Ed.2d 67 (1999) (“[T]he purpose of the fair notice 
requirement is to enable the ordinary citizen to conform his or her 
conduct to the law.”); Gentile v. State Bar of Nev., 501 U.S. 1030, 1077-
78, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991) (“The void-for-vagueness 
doctrine is concerned with a defendant’s right to fair notice and 
adequate warning that his conduct runs afoul of the law.”); Grayned 
v. City of Rockford, 408 U.S. 104, 108, 92 S.Ct. 2294, 33 L.Ed.2d 222 
(1972) (“[W]e insist that laws give the person of ordinary intelligence 
a reasonable opportunity to know what is prohibited, so that he 
may act accordingly.”); Rabe v. Washington, 405 U.S. 313, 315, 92 
S.Ct. 993, 31 L.Ed.2d 258 (1972) (“To avoid the constitutional vice 
of vagueness, it is necessary, at a minimum, that a statute give fair 
notice that certain conduct is proscribed.”); Papachristou v. City of 
Jacksonville, 405 U.S. 156, 162, 92 S.Ct. 839, 31 L.Ed.2d 110 (1972) 
(“[A vague law] fails to give a person of ordinary intelligence fair 
notice that his contemplated conduct is forbidden by the statute.”) 
(cleaned up); Jordan v. De George, 341 U.S. 223, 230, 71 S.Ct. 703, 
95 L.Ed. 886 (1951) (“The essential purpose [of vagueness doctrine] 
... is to warn individuals of the ... consequences of their conduct.”); 
Connally v. Gen. Constr. Co., 269 U.S. 385, 391, 46 S.Ct. 126, 70 
L.Ed. 322 (1926) (“[A] statute which either forbids or requires the 
doing of an act in terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to its application 
violates the first essential of due process of law.”).
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handing over de facto responsibility for deciding what the 
law forbids from legislators (who are supposed to be the 
ones making the law) to executive officials like police or 
prosecutors (who are only supposed to be enforcing it).10

This blurring of law-making power with law-enforcing 
power can be an “invit[ation] [to] arbitrary enforcement,” 
because it can leave executive officials “free to decide, 
without any legally fixed standards, what is prohibited and 
what is not in each particular case[.]” Beckles v. United 
States, 580 U.S. 256, 266, 137 S.Ct. 886, 197 L.Ed.2d 145 
(2017) (cleaned up).11

10.  See, e.g., Davis, 588 U.S. at 451, 139 S.Ct. 2319 (“Vague 
statutes threaten to hand responsibility for defining crimes to 
relatively unaccountable police, prosecutors, and judges, eroding the 
people’s ability to oversee the creation of the laws they are expected 
to abide.”); Kolender v. Lawson, 461 U.S. 352, 358, 103 S.Ct. 1855, 
75 L.Ed.2d 903 (1983) (“Where the legislature fails to provide ... 
minimal guidelines, a criminal statute may permit a standardless 
sweep that allows policemen, prosecutors, and juries to pursue their 
personal predilections.”) (cleaned up); cf. Reese, 92 U.S. at 221 (“[i]t 
would certainly be dangerous if the legislature could set a net large 
enough to catch all possible offenders, and leave it to the courts to 
step inside and say who could be rightfully detained,” and “[t]his 
would ... substitute the judicial for the legislative department of the 
government”). Vague laws can also sometimes transfer lawmaking 
power to other actors, too. Juries and judges, for example. See, e.g., 
Beckles v. United States, 580 U.S. 256, 266, 137 S.Ct. 886, 197 L.Ed.2d 
145 (2017); Johnson v. United States, 576 U.S. 591, 135 S.Ct. 2551, 192 
L.Ed.2d 569 (2015); see also Louisville & N. R. Co. v. R.R. Comm’n 
of Tenn., 19 F. 679, 691 (C.C.M.D. Tenn. 1884); Ex Parte Jackson, 
45 Ark. 158, 164 (1885).

11.  See, e.g., Johnson, 576 U.S. at 595, 135 S.Ct. 2551 (due 
process is violated when a law is “so standardless that it invites 
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In a nutshell: a concern for notice to “ordinary people,” 
and a concern for subjecting government power to crisply 
drawn and “fixed” standards --- these are the two main 
engines of constitutional vagueness doctrine.

* * *

Take up the details of vagueness doctrine as they come 
up. For now, two last things.

* * *

First, how vague a law can be depends on the kind of 
law it is. Civil laws that deal mainly with economic matters 
take the lowest rung on the ladder.

As to these sorts of laws, vagueness doctrine is not 
especially demanding. See, e.g., Vill. of Hoffman Ests. 
v. Flipside, Hoffman Ests., Inc., 455 U.S. 489, 499, 102 
S.Ct. 1186, 71 L.Ed.2d 362 (1982); Joseph E. Seagram 
& Sons, Inc. v. Hostetter, 384 U.S. 35, 48-49, 86 S.Ct. 
1254, 16 L.Ed.2d 336 (1966); United States v. Nat’l Dairy 
Prods. Corp., 372 U.S. 29, 34-35, 83 S.Ct. 594, 9 L.Ed.2d 
561 (1963).

arbitrary enforcement”); Vill. of Hoffman Ests. v. Flipside, Hoffman 
Ests., Inc., 455 U.S. 489, 498, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982) 
(“[I]f arbitrary and discriminatory enforcement is to be prevented, 
laws must provide explicit standards for those who apply them.”) 
(cleaned up); Smith v. Goguen, 415 U.S. 566, 572-73, 94 S.Ct. 1242, 
39 L.Ed.2d 605 (1974) (vagueness doctrine “requires legislatures 
to set reasonably clear guidelines for law enforcement and triers of 
fact in order to prevent arbitrary and discriminatory enforcement”) 
(cleaned up).
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The next level up: criminal laws.

These get a much harder look from a vagueness 
perspective. See, e.g., City of Chi. v. Morales, 527 U.S. 
41, 56, 119 S.Ct. 1849, 144 L.Ed.2d 67 (1999); Posters 
‘N’ Things, Ltd. v. United States, 511 U.S. 513, 525, 114 
S.Ct. 1747, 128 L.Ed.2d 539 (1994); Kolender v. Lawson, 
461 U.S. 352, 357, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983); 
Papachristou v. City of Jacksonville, 405 U.S. 156, 165-
66, 92 S.Ct. 839, 31 L.Ed.2d 110 (1972); Lanzetta v. New 
Jersey, 306 U.S. 451, 453, 59 S.Ct. 618, 83 L.Ed. 888 (1939).

And critically: this is also the category for immigration 
laws that can trigger removal from the United States, 
laws like the ones the Secretary of State’s determination 
is based on. See Dimaya, 584 U.S. at 156-57, 138 S.Ct. 
1204 (citing Jordan v. De George, 341 U.S. 223, 229, 231, 
71 S.Ct. 703, 95 L.Ed. 886 (1951)).

Up at the top --- arguably vague laws that touch on 
First Amendment-protected rights.

These must meet the most exacting vagueness 
standards. See, e.g., FCC v. Fox Television Stations, Inc., 
567 U.S. 239, 253-54, 132 S.Ct. 2307, 183 L.Ed.2d 234 
(2012); Smith v. Goguen, 415 U.S. 566, 573, 94 S.Ct. 1242, 
39 L.Ed.2d 605 (1974); Baggett v. Bullitt, 377 U.S. 360, 372, 
84 S.Ct. 1316, 12 L.Ed.2d 377 (1964); Cramp v. Bd. of Pub. 
Instruction of Orange Cnty., 368 U.S. 278, 287, 82 S.Ct. 
275, 7 L.Ed.2d 285 (1961); Winters v. New York, 333 U.S. 
507, 518, 68 S.Ct. 665, 92 L.Ed. 840 (1948).
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* * *

A second point, the final one for now.

Vagueness challenges to a law run down one of two 
tracks. There are facial challenges, and there are “as 
applied” challenges. See generally 32 Charles Alan Wright 
& Arthur R. Miller, Fed. Prac. & Proc. Judicial Review 
§ 8141 (2d ed. 2025).

A facial challenge is about the law as it might be 
applied to everyone (or nearly everyone).

An as-applied challenge is about the law as it actually 
applies to the person who brings the challenge.

To win on a facial challenge, a person must show that 
a law is vague in all of its applications (or at least in a 
great many of them). See id.; Johnson v. United States, 
576 U.S. 591, 595-96, 602-03, 135 S.Ct. 2551, 192 L.Ed.2d 
569 (2015); Hoffman Ests., 455 U.S. at 495, 102 S.Ct. 1186.

To win on an as-applied challenge, a person must show 
that a law is vague in the way that it is being applied to 
him. See Fed. Prac. & Proc. Judicial Review § 8141 n.13 
(collecting cases).

* * *

More on the law as it comes.
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Turn now to a description of the Secretary of State’s 
determination.

IV.	 The Secretary of State’s Determination

As noted, under 8 U.S.C. §  1227(a)(4)(C), a foreign 
national may be removed from the United States based 
on a determination from the Secretary of State.

Such determinations must meet higher standards 
when they are based on a foreign national’s “otherwise 
lawful” “beliefs, statements, or associations.” See 8 U.S.C. 
§ 1182(a)(3)(C)(iii).

Those higher standards have a procedural aspect and 
a substantive aspect.

As to procedure, the Secretary’s determination must 
be (a) made by him personally and (b) reported to certain 
congressional leaders. See id. §§ 1182(a)(3)(C)(iii), 1182(a)
(3)(C)(iv).

As to substance, the Secretary must determine that 
the foreign national’s “presence or activities” in the United 
States “would compromise a compelling United States 
foreign policy interest.” Id. §§ 1227(a)(4)(C)(i), 1182(a)(3)
(C)(iii).

* * *

Here, the Secretary of State’s determination came in 
the form of a memorandum. See Determination at 1.
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In it, the Secretary referenced the higher standard. 
See Determination at 1 (“Under INA section 237(a)(4)(C)
(ii), for cases in which the basis for this determination is 
the alien’s past, current, or expected beliefs, statements, 
or associations that are otherwise lawful, the Secretary of 
State must personally determine that the alien’s presence 
or activities would compromise a compelling U.S. foreign 
policy interest.”).

And in the memo, the Secretary seemed to apply 
the higher standard. See id. (“I have determined that 
the activities and presence of these aliens in the United 
States would have potentially serious adverse foreign 
policy consequences and would compromise a compelling 
U.S. foreign policy interest.”).

In short: the higher standard is the one that is invoked 
here.12

* * *

12.  Two things. First, 8 U.S.C. § 1227(a)(4)(C) became law in 
1990. Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat 4978. 
But until 1996, it was in a different place in Title 8 of the United 
States Code --- not in Section 1227, as it is now, but in Section 1251. 
See 8 U.S.C. § 1251(a)(4)(C)(i) (1995); see also Omnibus Consolidated 
Appropriations Act, 1997, Pub. L. No. 104-208, 110 Stat 3009 (moving 
the provisions). And second, the higher standard that is relevant 
here is in its own corner of Title 8. It is at Section 1182. For ease 
of reference, throughout this Opinion and Order the Court refers 
collectively to (a) Section 1227(a)(4)(C), (b) the former Section 1251, 
and (c) the relevant subsections of Section 1182 --- as “Section 1227.”
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The Secretary determined that the Petitioner 
undertook activities within the United States.13

The effects of these activities, the Secretary 
determined, were felt inside the United States.14

The Secretary determined that these activities also 
had an impact outside of the United States.15 See id.

The full determination is at Appendix A. The 
substantive part is this:

I have determined that the activities and 
presence of [the Petitioner] in the United States 
would have potentially serious adverse foreign 
policy consequences and would compromise a 
compelling U.S. foreign policy interest. Th[is] 
determination[ ] [is] based on information 

13.  The Secretary’s determination described the Petitioner’s 
“participation and role[ ] ... in antisemitic protests and disruptive 
activities,” and the Petitioner’s “public actions ... in the United 
States.” Determination at 2.

14.  Per the determination, the Petitioner’s activities “fostered 
a hostile environment for Jewish students in the United States,” 
and the Petitioner’s “continued presence ... in the United States 
undermine[s] U.S. policy to combat anti-Semitism ... in the United 
States, in addition to efforts to protect Jewish students from 
harassment and violence in the United States.” Id.

15.  The Secretary determined that “[t]he public actions and 
continued presence” of the Petitioner “undermine[s] U.S. policy to 
combat anti-Semitism around the world.” Id.
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provided by the DHS/ICE/HIS regarding the 
participation and role[ ] of ... [the Petitioner] in 
antisemitic protests and disruptive activities, 
which fosters a hostile environment for Jewish 
students in the United States.... The public 
actions and continued presence of ... [the 
Petitioner] in the United States undermine[s] 
U.S. policy to combat anti-Semitism around 
the world and in the United States, in addition 
to efforts to protect Jewish students from 
harassment and violence in the United States. 
Consistent with E.O. 14150,16 America First 
Policy Directive to the Secretary of State, the 
foreign policy of the United States champions 
core American interests and American citizens 
and condoning anti-Semitic conduct and 
disruptive protests in the United States would 
severely undermine that significant foreign 
policy objective.

Id. at 1-2.

V.	 Vagueness

Is the Petitioner likely to succeed on the merits of 
his claim that Section 1227,17 applied to him through the 
Secretary’s determination, is unconstitutionally vague?

16.  This is a reference to Executive Order 14,150, issued by the 
President on January 20, 2025. It is attached as Appendix B.

17.  Recall that this is shorthand for a set of laws. See footnote 12.
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The Court’s conclusion: yes.

This Part explains why.

A.	 Section 1227

1.	 The Relevant Part

At the core of any constitutional vagueness claim is 
the argument that a law is doubly flawed.

It does not put the ordinary person on notice as to 
what is allowed and what is not. See Part III.

And it does not delineate the power of the government 
sharply enough. See id.

Here, Section 1227 is the statute that is claimed to 
be vague. See Petitioner’s Supplemental Vagueness Brief 
(ECF 233) (“Petitioner’s Supplemental Brief”) at 15.

But not all parts of Section 1227 matter for a 
vagueness analysis.

Some parts speak to how a removal might go forward 
--- removal happens, in cases like this one, via a “personal” 
determination by the Secretary of State. See Part IV.

Other parts of the statute speak to what a person might 
do to potentially get himself removed --- “compromise a 
compelling United States foreign policy interest.” See id.
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Only the latter piece of Section 1227 is relevant to the 
vagueness analysis.

Why?

Because only “compromise a compelling ... foreign 
policy interest” purports to give a foreign national the 
notice that vagueness law requires.

And because only “compromise a compelling ... foreign 
policy interest” purports to bolt on substantive guardrails 
--- outer-edge limits on the space in which an official (here, 
the Secretary) is free to act.

What notice does “compromise a compelling ... foreign 
policy interest” supply to the ordinary person? What 
limits do the quoted words put on who the Secretary can 
remove?18

Move through a set of sources, to see where the answer 
to these questions might come from.18

18.  The notice question and the enforcement-power question 
often run together. If an ordinary person needs to guess at what a 
law means, government enforcers may need to guess, too. Cf. Winters, 
333 U.S. at 519, 68 S.Ct. 665 (it would be “utter[ly] impossib[le] [for] 
the actor or the trier to know where this ... standard of guilt would 
draw the line”) (emphasis added). And more notice often means 
tighter limits on what the government can do. To see the point, 
imagine if Section 1227 were tweaked --- if it said a person could 
be removed only for “compromising a compelling foreign policy 
interest related to nuclear weapons.” The hypothesized change adds 
specificity, which improves notice. And the change also tightens the 
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2.	 Sources

Section 1227 is a statute, and to know what a statute 
conveys, the first stop is always the same: a look to its 
words. See, e.g., Sw. Airlines Co. v. Saxon, 596 U.S. 450, 
457, 142 S.Ct. 1783, 213 L.Ed.2d 27 (2022) (“As always, 
we begin with the text.”); accord, e.g., Consumer Prod. 
Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108, 
100 S.Ct. 2051, 64 L.Ed.2d 766 (1980); Touche Ross & Co. 
v. Redington, 442 U.S. 560, 568, 99 S.Ct. 2479, 61 L.Ed.2d 
82 (1979).

Vagueness law is no exception.

To understand both the heads-up that a law gives to a 
“person of ordinary intelligence,” Papachristou, 405 U.S. 
at 162, 92 S.Ct. 839, and the extent to which a law crisply 
hems in the power of government officials, the words of 
the statute are the place to start. See Dimaya, 584 U.S. at 
164, 138 S.Ct. 1204; Holder v. Humanitarian L. Project, 
561 U.S. 1, 20-21, 130 S.Ct. 2705, 177 L.Ed.2d 355 (2010); 
Morales, 527 U.S. at 56-59, 119 S.Ct. 1849; Posters ‘N’ 
Things, 511 U.S. at 525-26, 114 S.Ct. 1747.

But they are not usually the place to finish.

This is because, for the purposes of vagueness law, 
sources outside the statutory text are also relevant.

range of who can be removed, which trims back executive discretion. 
Removal “related to nuclear weapons” rings a clearer warning bell. 
And it also limits the Secretary to nuclear-related removals. In a 
nutshell: notice and limits on government power are often yoked 
together, pulling in the same direction. (Not always, though. See, 
e.g., footnote 20.)
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But walk through the usual outside-the-text sources 
here, and it becomes clear that they have no role to play 
in this case, with one exception.

* * *

First, courts look to prior judicial decisions that 
interpret the statute. Precedents might have clarified the 
statute, or whittled it back. See, e.g., Johnson, 576 U.S. at 
601, 135 S.Ct. 2551; Skilling v. United States, 561 U.S. 358, 
407-08, 130 S.Ct. 2896, 177 L.Ed.2d 619 (2010); Grayned 
v. City of Rockford, 408 U.S. 104, 111-12, 92 S.Ct. 2294, 
33 L.Ed.2d 222 (1972); United States v. Loy, 237 F.3d 251, 
263 (3d Cir. 2001).

But that is irrelevant here.

Section 1227 has been meaningfully analyzed by a 
federal court only once --- by Judge Barry, when she sat 
on this Court. See Massieu v. Reno, 915 F. Supp. 681, 
699-703 (D.N.J. 1996), rev’d on other grounds, 91 F.3d 
416 (3d Cir. 1996).

Judge Barry did not impose any interpretation on 
Section 1227. See id. at 703.

Rather, she simply struck it down as unconstitutionally 
vague --- across the board, on its face. See id.19

19.  The Petitioner has specifically stated that he is not pursuing 
a facial vagueness challenge. See Motion for Preliminary Injunction 
at 29 n.27. Rather, his is an as-applied challenge only. See id. at 23-
24; see generally Part III.
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* * *

Second, courts look to the ways in which prior 
interpretations by administrative tribunals have molded 
a statute’s meaning. See, e.g., Fox Television Stations, 567 
U.S. at 254-55, 132 S.Ct. 2307; U.S. Civ. Serv. Comm’n 
v. Nat’l Ass’n of Letter Carriers, AFL-CIO, 413 U.S. 
548, 572, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973); see also 
Alphonsus v. Holder, 705 F.3d 1031, 1043 (9th Cir. 2013), 
abrogated on other grounds by Guerrero v. Whitaker, 908 
F.3d 541 (9th Cir. 2018); Miranda v. U.S. Att’y Gen., 632 
F. App’x 997, 999 (11th Cir. 2015); Hess v. Bd. of Parole & 
Post-Prison Supervision, 514 F.3d 909, 914 (9th Cir. 2008).

But there is no real administrative case law to lean 
on here.

In 1999, the Board of Immigration Appeals, the top 
administrative court in this area, held that a Secretary 
of State’s Section 1227 determination is conclusive. See In 
re Ruiz-Massieu, 22 I. & N. Dec. 833, 842 (BIA 1999). An 
immigration judge must take the determination at face 
value, without further analysis. See id.

That nipped in the bud the development of any 
potentially clarifying administrative case law.

* * *

Third, courts thinking through vagueness challenges 
look to administrative regulations that might clarify 
a statute’s meaning and limit the sorts of actions the 
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government can take. See, e.g., Northstar Wireless, LLC 
v. FCC, 38 F.4th 190, 216 (D.C. Cir. 2022); United States 
v. Blaszczak, 947 F.3d 19, 40 (2d Cir. 2019), cert. granted, 
judgment vacated sub nom. Olan v. United States,        U.S.   
      , 141 S. Ct. 1040, 208 L.Ed.2d 513 (2021); Wis. Res. 
Prot. Council v. Flambeau Mining Co., 727 F.3d 700, 708 
(7th Cir. 2013); United States v. McAusland, 979 F.2d 970, 
975 (4th Cir. 1992).

But again: nothing like that on the table.

No regulation, for example, lists the broad categories 
of “foreign policy interests” that could trigger a Section 
1227 removal, or spells out criteria for what might count 
as “compelling.”

* * *

Fourth, courts in vagueness cases sometimes look 
to guidance materials --- a manual posted online, for 
example, can provide a heads-up as to how the government 
might be looking to enforce a particular statute. See, e.g., 
FTC v. Wyndham Worldwide Corp., 799 F.3d 236, 257-58 
& nn.22-24 (3rd Cir. 2015); accord, e.g., Carman v. Yellen, 
112 F.4th 386, 404 (6th Cir. 2024); Cal. Pac. Bank v. FDIC, 
885 F.3d 560, 571-72 (9th Cir. 2018) (as to interpretative 
materials, such as policy statements, agency manuals, 
etc.).20

20.  Guidance materials provide potential notice --- they help 
“ordinary people,” Morales, 527 U.S. at 64, 119 S.Ct. 1849, see what 
the government might do. But they do not generally purport to 
constrain government power by limiting what it can do. So when it 



Appendix D

121a

But there is no public manual, or anything else of the 
kind, that sheds light on when the Secretary of State might 
opt to use his Section 1227 power.

* * *

Fifth, courts ask if the statute uses technical words. 
See, e.g., Connally v. Gen. Constr. Co., 269 U.S. 385, 391, 
46 S.Ct. 126, 70 L.Ed. 322 (1926); Hygrade Provision Co. 
v. Sherman, 266 U.S. 497, 502, 45 S.Ct. 141, 69 L.Ed. 402 
(1925); Omaechevarria v. Idaho, 246 U.S. 343, 348, 38 
S.Ct. 323, 62 L.Ed. 763 (1918). Or well-understood legal 
terms, like phrases pulled in from the common law. See, 
e.g., Cameron v. Johnson, 390 U.S. 611, 616 n.7, 88 S.Ct. 
1335, 20 L.Ed.2d 182 (1968); Winters, 333 U.S. at 519, 68 
S.Ct. 665; Mahler v. Eby, 264 U.S. 32, 40, 44 S.Ct. 283, 
68 L.Ed. 549 (1924); accord, e.g., United States v. Nason, 
269 F.3d 10, 22 (1st Cir. 2001); Jellum v. Cupp, 475 F.2d 
829, 831 (9th Cir. 1973).

“Public interest,” for example, might sound impossibly 
open-ended. See FCC v. RCA Commc’ns, 346 U.S. 86, 90-
91, 73 S.Ct. 998, 97 L.Ed. 1470 (1953) (discussing the term). 
But decades of judicial precedent have defined it, see id., 
and so in some cases, with the common law meaning read 
into the statute, “public interest” can pass a vagueness 
test. See, e.g., N.Y. Cent. Sec. Corp. v. United States, 287 
U.S. 12, 25, 53 S.Ct. 45, 77 L.Ed. 138 (1932) (taking this 
approach).

comes to guidance materials, notice and power do not travel together. 
Guidance supplies notice. But it does not provide an equal measure 
of constraint on the scope of government power. Cf. footnote 18.
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But none of this is in the mix here.

“Foreign policy interest” is not a legal term of art. 
Neither is “compromise.”

“Compelling” often comes up in constitutional law. See, 
e.g., Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 532, 
142 S.Ct. 2407, 213 L.Ed.2d 755 (2022); Fisher v. Univ. of 
Tex. at Austin, 570 U.S. 297, 314-15, 133 S.Ct. 2411, 186 
L.Ed.2d 474 (2013).

But Section 1227 does not import the constitutional 
law meaning of “compelling.”21

* * *

21.  In constitutional law, “compelling” indicates which interests 
(ends) the government must be pursuing for an action to have a 
chance to make it past the means-ends gauntlet (“narrowly tailored”) 
required by the doctrine of strict scrutiny. See, e.g., Kennedy, 597 
U.S. at 532, 142 S.Ct. 2407; Fisher, 570 U.S. at 314-15, 133 S.Ct. 2411. 
A campaign-finance law that triggers strict scrutiny might clear 
the hurdle if it aims to achieve the compelling interest of battling 
overt corruption. But not if its goal is a non-compelling interest, 
like evening out resources between candidates. “Compelling,” in 
short, matters in constitutional law because it defines the subset of 
government interests that can be invoked to try to justify certain 
government actions. But here, there is no need to pick an interest. 
Congress has done that. Section 1227 says it: a “foreign policy 
interest.” In Section 1227, therefore, “compelling” is not shorthand 
for those interests that, as in constitutional law, might be important 
enough to allow for certain government actions. Rather, “compelling” 
in Section 1227 is simply an adjective that modifies an already 
selected interest, a “foreign policy interest.”
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Sixth, federal courts routinely look to legislative 
history to decide whether a particular statute is too 
vague.22

And in this case, both the Petitioner and the 
Respondents direct the Court to Section 1227’s legislative 
history. See Petitioner’s Supplemental Brief at 18-19; 
Respondents’ Supplemental Vagueness Brief (ECF 256) 
(“Respondents’ Supplemental Brief”) at 5-7.

Here, the legislative history sheds light on how an 
ordinary person might understand Section 1227. That is 
taken up below, in Part V.D.1.

* * *

22.  See Davis, 588 U.S. at 459-60, 139 S.Ct. 2319; Nat’l Dairy 
Prods. Corp., 372 U.S. at 32-34, 83 S.Ct. 594; United States v. 
Harriss, 347 U.S. 612, 620-21, 74 S.Ct. 808, 98 L.Ed. 989 (1954); 
Boyce Motor Lines v. United States, 342 U.S. 337, 341-42, 72 S.Ct. 
329, 96 L.Ed. 367 (1952); see also Goguen, 415 U.S. at 582 n.30, 94 
S.Ct. 1242; Kahn v. United States, 753 F.2d 1208, 1222 n.8 (3d Cir. 
1985); accord, e.g., CPR for Skid Row v. City of L.A., 779 F.3d 1098, 
1108 (9th Cir. 2015); United States v. Rybicki, 354 F.3d 124, 132-
37 (2d Cir. 2003); United States v. Colon-Ortiz, 866 F.2d 6, 11 (1st 
Cir. 1989); United States v. Ocegueda, 564 F.2d 1363, 1365 (9th Cir. 
1977); cf. Skilling, 561 U.S. at 404-05, 130 S.Ct. 2896; United States 
v. Powell, 423 U.S. 87, 91, 96 S.Ct. 316, 46 L.Ed.2d 228 (1975); Nat’l 
Ass’n of Letter Carriers, 413 U.S. at 571-72, 93 S.Ct. 2880; but see 
United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 83-
84, 53 S.Ct. 42, 77 L.Ed. 175 (1932); Fleuti v. Rosenberg, 302 F.2d 
652, 657 (9th Cir. 1962).
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In sum:

Courts can often draw on outside-the-text sources as 
part of a vagueness analysis.

These sources can provide notice. And they can limit 
government enforcement discretion.

But with the exception of legislative history, none 
of this is in play here. As to Section 1227, there are no 
relevant judicial or administrative decisions, regulations, 
guidance materials, or borrowed technical or legal terms.

Therefore, the statute mostly stands alone.

Move now to an analysis of its meaning.

3.	 Meaning

A statute’s words are generally given their “ordinary 
meaning.” See New Prime Inc. v. Oliveira, 586 U.S. 105, 
113, 139 S.Ct. 532, 202 L.Ed.2d 536 (2019); Walters v. 
Metro. Educ. Enters., Inc., 519 U.S. 202, 207, 117 S.Ct. 
660, 136 L.Ed.2d 644 (1997); Perrin v. United States, 444 
U.S. 37, 42, 100 S.Ct. 311, 62 L.Ed.2d 199 (1979); Caminetti 
v. United States, 242 U.S. 470, 485-86, 37 S.Ct. 192, 61 
L.Ed. 442 (1917).

And for an objective, down-the-middle understanding 
of ordinary meaning, courts typically do what everyone 
else does --- they reach for the dictionary. See, e.g., Wis. 
Bell, Inc. v. United States ex rel. Heath, 604 U.S. 140, 
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145 S. Ct. 498, 505, 221 L.Ed.2d 24 (2025); Taniguchi v. 
Kan Pac. Saipan, Ltd., 566 U.S. 560, 567-69, 132 S.Ct. 
1997, 182 L.Ed.2d 903 (2012); Reiter v. Sonotone Corp., 
442 U.S. 330, 338, 99 S.Ct. 2326, 60 L.Ed.2d 931 (1979); 
Eisner v. Macomber, 252 U.S. 189, 207, 40 S.Ct. 189, 64 
L.Ed. 521 (1920); Osborne v. S.D. Land & Town Co., 178 
U.S. 22, 38, 20 S.Ct. 860, 44 L.Ed. 961 (1900); Fanning 
v. Gregoire, 57 U.S. 524, 525, 16 How. 524, 14 L.Ed. 1043 
(1853); United States v. Tenbroek, 15 U.S. (2 Wheat.) 248, 
251-52, 4 L.Ed. 231 (1817).

Vagueness doctrine works the same way.

Courts thinking through vagueness questions start 
with the words of the statute. See Dimaya, 584 U.S. at 
160-61, 138 S.Ct. 1204; Johnson, 576 U.S. at 597, 135 S.Ct. 
2551; Holder, 561 U.S. at 20-21, 130 S.Ct. 2705; United 
States v. Williams, 553 U.S. 285, 306, 128 S.Ct. 1830, 170 
L.Ed.2d 650 (2008); Morales, 527 U.S. at 56-59, 119 S.Ct. 
1849; Posters ‘N’ Things, 511 U.S. at 525-26, 114 S.Ct. 1747; 
Hoffman Ests., 455 U.S. at 500, 102 S.Ct. 1186; Coates v. 
City of Cincinnati, 402 U.S. 611, 614, 91 S.Ct. 1686, 29 
L.Ed.2d 214 (1971).

And they rely on dictionaries to find the “ordinary 
meaning” of the statute’s words, Oliveira, 586 U.S. at 113, 
139 S.Ct. 532, so as to land on a sense of what “ordinary 
people,” Johnson, 576 U.S. at 595, 135 S.Ct. 2551, would 
take from them.23

23.  When a statute defines a word, the statute’s definition is 
plugged in, not a dictionary’s. See, e.g., Holder, 561 U.S. at 20-21, 
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The Supreme Court has taken this approach. See, 
e.g., Holder, 561 U.S. at 23-24, 130 S.Ct. 2705 (reasoning 
from a statute’s dictionary definition in a vagueness case); 
Hoffman Ests., 455 U.S. at 501-02, 102 S.Ct. 1186 (same). 
And so has the Third Circuit. See CMR D.N. Corp. v. City 
of Phila., 703 F.3d 612, 632 (3d Cir. 2013) (same); United 
States v. Maurer, 639 F.3d 72, 78 (3d Cir. 2011) (same).

* * *

Against this backdrop, recall that the relevant part of 
Section 1227 is the piece that says a foreign national can 
be removed if he has “compromise[d] a compelling United 
States foreign policy interest.” See Part V.A.1.

Zoom in on two of these words: “foreign policy.”

One current24 definition of “foreign policy”: “the 
underlying basic direction of the 24 activity and relationships 

130 S.Ct. 2705. Section 1227’s key words for vagueness purposes are 
“compromise,” “compelling,” and “foreign policy interests.” See Part 
V.A.1. But the statute does not define them.

24.  The law generally asks about a statute’s meaning at the time 
it was enacted. See Niz-Chavez v. Garland, 593 U.S. 155, 160, 141 
S.Ct. 1474, 209 L.Ed.2d 433 (2021); Bostock v. Clayton Cnty., 590 U.S. 
644, 654, 140 S.Ct. 1731, 207 L.Ed.2d 218 (2020); Tanzin v. Tanvir, 
592 U.S. 43, 48, 141 S.Ct. 486, 208 L.Ed.2d 295 (2020); Oliveira, 586 
U.S. at 113, 139 S.Ct. 532. Time-of-enactment dictionaries help with 
that work. See Delaware v. Pennsylvania, 598 U.S. 115, 128, 143 
S.Ct. 696, 215 L.Ed.2d 24 (2023); Wis. Cent. Ltd. v. United States, 
585 U.S. 274, 277-78, 138 S.Ct. 2067, 201 L.Ed.2d 490 (2018); see 
also Khalil, 780 F.Supp.3d at        -       , 2025 WL 1232369, at *8-9;  
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of a sovereign state in its interaction with other sovereign 
states typically manifested in peace, war, neutrality, 
and alliance or various combinations of or approaches to 
these.” Foreign Policy, n., Merriam-Webster’s Unabridged 
Dictionary (2025).

Another current definition: “the policies of a 
government regarding relations with other countries.” 
Foreign Policy, n., Collins English Dictionary (2025).

And some others.

Khalil,       F.Supp.3d at      , 2025 WL 972959, at *17. But  
here, things may be more complicated. Recall vagueness doctrine’s 
two underlying concerns. One is ensuring that the government’s 
enforcement discretion under a statute is appropriately delineated. 
See Kolender, 461 U.S. at 358, 103 S.Ct. 1855; Papachristou, 405 
U.S. at 162, 92 S.Ct. 839. That starts off with this question: what 
is the government’s enforcement discretion under the statute? 
That is mainly a statutory interpretation question. And for Section 
1227, that question turns to an extent on the meaning of the statute 
when it was passed, in 1990. But vagueness doctrine also focuses 
on notice to ordinary people. And that could conceivably require a 
different focus. Not on the meaning of the law when it was passed. 
But rather on what the law was taken to mean when the Petitioner 
allegedly acted --- here, seemingly in 2023 to 2025. All of this may 
suggest that the Court should look to two sets of dictionaries. To 
circa-1990 dictionaries, to get a handle on the precise scope of the 
power Section 1227 gave to the government when the law was passed. 
And to present-day dictionaries, from around 2023 to 2025, to 
understand the notice the Petitioner would have taken from Section 
1227. But there is no need to wade into this issue here. The reason 
why: there is no meaningful difference between “foreign policy” as 
it is understood today and as it was understood around 1990. See 
footnotes 25, 26, and 27.
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“The diplomatic policy of a nation in its interactions 
with other nations.” Foreign Policy, n., New American 
Heritage Dictionary of the English Language (5th ed. 
2022).

“[A] government’s strategy in dealing with other 
nations.” Foreign Policy, n., New Oxford American 
Dictionary (3d ed. 2015).25

What all of this adds up to: in everyday English, what 
we mean by a country’s “foreign policy” is its approach 
to other countries.

* * *

Now kick the tires on this reading by breaking up 
“foreign policy” into its component parts.

Start from the back end. “Policy” means “[a] principle 
or course of action adopted or proposed as desirable, 

25.  Dictionaries from around 1990 turn up the same basic 
meaning. Foreign Policy, n., Webster’s Third New International 
Dictionary of the English Language, Unabridged 889 (1993) (“the 
underlying basic direction of the activity and relationships of a 
sovereign state in its interaction with other sovereign states typically 
manifested in peace, war, neutrality, alliance or various combinations 
or approaches to these”); Foreign Policy, n., Merriam-Webster’s 
Collegiate Dictionary 456 (10th ed. 1993) (“the policy of a sovereign 
state in its interaction with other sovereign states”); Foreign Policy, 
n., American Heritage Dictionary of the English Language (3d 
ed. 1992) (“The diplomatic policy of a nation in its interactions with 
other nations.”).
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advantageous, or expedient; esp. one formally advocated 
by a government, political party, etc.” Policy, n., sense I.4, 
Oxford English Dictionary (2025); accord, e.g., Policy, n., 
sense 5.a, Merriam-Webster’s Unabridged Dictionary 
(2025); Policy, n., New Oxford American Dictionary (3d 
ed. 2015).26

As to “foreign,” that means “[d]ealing with matters 
concerning other countries[.]” Foreign, adj., sense II.9.a, 
Oxford English Dictionary (2022); accord, e.g., Foreign, 
adj., sense 5, Merriam-Webster’s Unabridged Dictionary 
(2025) (“related to or dealing with other nations”); Foreign, 
adj., sense 3, Brittanica Dictionary (2025) (“relating to or 
dealing with other nations”); Foreign, adj., sense 1, New 
Oxford American  Dictionary (3d ed. 2015) (“dealing with 
or relating to other countries”).27

* * *

Bottom line: a country’s “foreign policy” is the course 
of action it takes as to other countries.

26.  Somewhat older definitions, see footnote 24, run along the 
same lines. See Policy, n., sense 5, Oxford English Dictionary (1989); 
Policy, n., sense 2, Webster’s Encyclopedic Unabridged Dictionary 
of the English Language 1113 (1989).

27.  Again, definitions from around 1990 point in the same 
direction. See, e.g., Foreign, adj., sense 4, New Merriam-Webster 
Dictionary for Large Print Users 352 (1989) (“related to or 
dealing with other nations”); Foreign, sense 10, VI Oxford English 
Dictionary 52 (1989) (“Dealing with matters concerning other 
countries.”); Foreign, adj., sense 5, New Penguin English Dictionary 
364 (1986) (“of, concerned with, or dealing with other nations”).



Appendix D

130a

That is true to how the words land on people’s ears 
today, and also to how they were understood when Section 
1227 was passed in 1990.

And the above definition makes sense whether “foreign 
policy” is scrutinized as a whole, or if it is understood 
based on the meaning of its parts, “foreign” and “policy.”

B.	 Other Countries

Section 1227 can come into play only when a person 
has a severe negative impact (“compromise[s]”) on an 
especially important (“compelling”) American “foreign 
policy interest” --- and that last phrase concerns the 
United States’ relations with other countries. See Part 
V.A.3.

With this understanding in mind, is the Petitioner 
likely to win on the merits of his argument that Section 
1227 is unconstitutionally vague as applied to the effort 
to remove him under the statute?

The Court’s conclusion: yes.

To see why, compare two things.

First, what Section 1227 tells an “ordinary person” 
that he might be removed from the United States for.

And second, what, per the Secretary of State’s 
determination, the Petitioner is to be removed for.28

28.  This Opinion and Order is solely concerned with what the 
Secretary of State determined. To get at why, note that when it 
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* * *

Congress empowered the Secretary of State to 
seek removal of foreign nationals if they compromise 
American “foreign policy” interests --- which here means 
a compromise to the United States’ relations with another 
country or countries.

comes to vagueness doctrine the Supreme Court has analogized 
removal cases like this one to criminal cases. See Dimaya, 584 U.S. 
at 156-57, 138 S.Ct. 1204 (citing Jordan, 341 U.S. at 229, 231, 71 S.Ct. 
703). The Secretary’s determination is like a criminal indictment 
--- a formal instrument that tells someone what he allegedly did, 
and kicks off a legal process against him. In criminal cases in which 
there is a vagueness challenge, courts routinely anchor the analysis 
in the allegations of the indictment, at least early in the litigation, as 
here. See United States v. Birbragher, 603 F.3d 478, 480-81 (8th Cir. 
2010); United States v. Woznichak, 2023 WL 7324442, at *2 (W.D. 
Pa. Nov. 7, 2023); United States v. Auernheimer, 2012 WL 5389142, 
at *3 (D.N.J. Oct. 26, 2012), rev’d, 748 F.3d 525 (3d Cir. 2014); United 
States v. Gigante, 737 F. Supp. 292, 295 (D.N.J. 1990); see also Nat’l 
Dairy Prods. Corp., 372 U.S. at 32-33, 37, 83 S.Ct. 594; United States 
v. Stock, 728 F.3d 287, 299 (3d Cir. 2013). But cf. Peoples Rts. Org., 
Inc. v. City of Columbus, 152 F.3d 522, 530 (6th Cir. 1998). Moreover, 
Congress specifically directed that in cases like this one, see Part IV, 
the Secretary would be required to make a personal determination. 
At this stage, looking to other information would be to skirt 
Congress’ choice. And it would also be to diminish the seriousness 
of the step the Secretary of State has himself taken and the respect 
it deserves; the Secretary of State has determined certain things 
but not others. All of this is consistent with where the Respondents 
are. They do not meaningfully argue against vagueness-as-applied 
based on information outside the Secretary’s determination. They do 
not provide such information. Quite the opposite. They are opposed 
to “peer[ing] behind,” Respondents’ Supplemental Brief at 14, the 
determination, and the Court does not do so here.
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But the Secretary did not affirmatively determine 
that the Petitioner’s alleged conduct has impacted U.S. 
relations with other countries.

Indeed, the Secretary’s determination29 says nothing 
about any country other than America.

It also does not mention a region of the world that 
encompasses particular countries.

And while it cites an executive order,30 the order does 
not mention any country other than America or any global 
region.

* * *

Would an ordinary person have a sense that he 
could be removed from the United States because he 
“compromise[d]” American “foreign policy interests” --- 
that is, because he compromised U.S. relations with other 
countries --- when the Secretary has not determined that 
his actions impacted U.S. relations with a foreign country?

Probably not.

* * *

And if Section 1227 “foreign policy” is read to allow 
removals for conduct not affirmatively determined by the 

29.  Recall: it is at Appendix A, reproduced there in full.

30.  At Appendix B.
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Secretary to have impacted any foreign country, can the 
statute be said to “provide [an] explicit standard[ ]” that 
could prevent “arbitrary ... enforcement”? Grayned, 408 
U.S. at 108, 92 S.Ct. 2294.

Again, probably not.

The reason is this: if a person can be removed without 
the Secretary determining that there is a “foreign policy” 
impact, an impact on U.S. relations with a foreign country 
--- then there is no “explicit standard,” id., left behind in 
Section 1227.

To see why, recall that Section 1227’s relevant 
provision is this: “compromise[s] a compelling ... foreign 
policy interest.” See Part V.A.1.

Each of these words l imits the government’s 
enforcement power.

“Compromise[s]” implies a serious impairment to 
“foreign policy,” not a slight one. “Compelling” points to 
an especially important “foreign policy interest,” not a 
minor one or a mid-sized one.

These words constrain the Secretary’s Section 1227 
power.

But they do no independent work. They are bundled 
together with “foreign policy.”

What under the statute must be “compromise[d]”? 
Foreign policy.
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What does “compelling” do? It trims back on the kind 
of foreign policy that can count.

What this adds up to: because the Secretary has not 
affirmatively determined here that there is a foreign 
policy impact, there is nothing left of the other constraints 
that Congress laid down in Section 1227.

Congress required an especially strong impact 
(“compromise[s]”) on foreign policy. But that does not 
matter if what has been put on the table is not foreign 
policy.

And Congress required that the foreign policy be an 
especially important one --- “compelling.” But that does 
not matter if the Secretary is not acting in relation to 
“foreign policy” in the first place.

In short: a Section 1227 removal effort that is not 
based on a determination from the Secretary that there 
is a foreign policy impact is left fully standardless --- 
because without a “foreign policy” link there is nothing 
left of the standard (“compromise[s] a compelling ... 
foreign policy interest”) that Congress laid down when 
it passed Section 1227. See Johnson, 576 U.S. at 595, 135 
S.Ct. 2551 (a law is vague when, among other things, it is 
“standardless”); Kolender, 461 U.S. at 358, 103 S.Ct. 1855 
(similar); Goguen, 415 U.S. at 578, 94 S.Ct. 1242 (a statute 
is vague when it “simply has no core”); Coates, 402 U.S. at 
614, 91 S.Ct. 1686 (a statute is vague when “no standard of 
conduct is supplied at all”); Giaccio v. Pennsylvania, 382 
U.S. 399, 402, 86 S.Ct. 518, 15 L.Ed.2d 447 (1966) (similar).
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* * *

Lack of notice and “standardless” enforcement --- 
these tilt the scale in favor of the conclusion that the 
Petitioner is likely to succeed on the merits of his claim 
that Section 1227 is vague as applied to efforts to remove 
him via the Secretary of State’s determination.31

To see the point from a different perspective, step 
back for a moment, starting just below.

1.	 “Want of Proper Words”

It has long been the “the law of the land” that “no one 
[can] be taken by surprise” by having to “answer in court 
for what [he] has not been warned to answer.” Goldington 
v. Bassingburn, Y.B. Trin. 3 Edw. II, f. 27b, 196 (1310).32

31.  Does this, on its own, move things all the way to the 
conclusion that the Petitioner is likely to succeed on the merits? 
There is no need to answer. There are other important things that 
weigh in the Petitioner’s direction. See Part V.C to Part V.F. How 
this case might look without those --- that is a separate question.

32.  Goldington’s “law of the land,” invokes the Magna Carta, 
and the Supreme Court has said that “[t]he words, ‘due process of law’ 
[in the Constitution] were undoubtedly intended to convey the same 
meaning as the words, ‘by the law of the land,’ in Magna Charta.” Den 
ex dem. Murray v. Hoboken Land & Improvement Co., 59 U.S. 272, 
276, 18 How. 272, 15 L.Ed. 372 (1855). In turn, the Constitution’s Due 
Process Clause is the source of contemporary vagueness doctrine. 
See Beckles, 580 U.S. at 262, 137 S.Ct. 886; Johnson, 576 U.S. at 598, 
135 S.Ct. 2551; Williams, 553 U.S. at 304, 128 S.Ct. 1830.
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But “surprise” can come from different directions.

It can be a matter of “Uncertainty.” And it can also 
flow from “the Want of proper legal words.” 2 W. Hawkins, 
Pleas of the Crown, ch. 25, § 100, p. 245 (2d ed. 1724) (“[I]t 
seems to have been anciently the common Practice, where 
an Indictment appeared to be insufficient, either for its 
Uncertainty or the Want of proper legal words, not to put 
the defendant to answer it[.]”).

The source of “surprise” just discussed is not mainly 
“Uncertainty.” Rather, it is “the Want of proper legal 
words.”

This is explained just below.

* * *

Surprise of the “Uncertainty” sort generally concerns 
the ambiguity of a key statutory term.33

This is bread-and-butter vagueness doctrine, and the 
classic example comes from English legal history.

A statute made it a crime to steal “cattle.” And 
“cattle” used to include a broader group of animals than 
it does today. See Dimaya, 584 U.S. at 178, 138 S.Ct. 
1204 (Gorsuch, J., concurring). Did the word also cover 
snatching an ox or a lamb? See 1 William Blackstone, 

33.  “Generally,” but not always. Another kind of “surprise” is 
the subject of Part V.E.
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Commentaries *88 (discussing this example). It was 
unclear, “so the court treated the term ‘cattle’ as a nullity.” 
Dimaya, 584 U.S. at 178, 138 S.Ct. 1204 (Gorsuch, J., 
concurring) (describing this statute).

Along these lines, think of a case like Connally v. 
General Construction Co., 269 U.S. 385, 46 S.Ct. 126, 70 
L.Ed. 322 (1926).

There, the Supreme Court held there was too much 
vagueness in a law that required employers to pay the 
wage that prevailed “in the locality where the work is 
performed.” See id. at 388, 46 S.Ct. 126. The law was 
ambiguous. It was not clear which places might make up 
“the locality.”

Who can say, with any degree of accuracy, what 
areas constitute the locality where a given piece 
of work is being done? Two men, moving in any 
direction from the place of operations, would not 
be at all likely to agree upon the point where 
they had passed the boundary which separated 
the locality of that work from the next locality.

Id. at 394, 46 S.Ct. 126.

* * *

The kind of surprise that is relevant for now is not 
“Uncertainty.” It is a “Want of proper legal words.”

“Want of proper legal words” happens when the 
problem is not ambiguity.
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The language in a statute might provide sufficient 
and clear notice. And it might appropriately constrain 
government action.

But when the statute has virtually nothing to do with 
the case at hand, its language cannot do its work.

An ox may or may not count as cattle. That is an “[u]
ncertainty” case.

But everyone knows that a teapot is not cattle. When 
a teapot is stolen, the statute simply cannot apply, and 
not by a long shot.

The statute does not provide notice to those who might 
steal teapots. And because the statute does not give the 
government power to take on teapot cases, it does not 
supply a standard to apply in such cases, either.

That is a “Want of proper legal words”-type situation.

As to this category, think of a case like Rabe v. 
Washington, 405 U.S. 313, 92 S.Ct. 993, 31 L.Ed.2d 258 
(1972).

There, the Supreme Court struck down on vagueness 
grounds a conviction for screening an obscene movie. 
Why? Because the conclusion that the movie was obscene 
was based on its “context” --- and that idea was nowhere 
to be found in the statute.

To avoid the constitutional vice of vagueness, it is 
necessary, at a minimum, that a statute give fair 
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notice that certain conduct is proscribed. The 
[Washington] statute under which petitioner 
was prosecuted, however, made no mention 
that the ‘context’ or location of the exhibition 
was an element of the offense .... Petitioner’s 
conviction was thus affirmed under a statute 
with a meaning quite different from the one he 
was charged with violating.

It is as much a violation of due process to send 
an accused to prison following conviction of a 
charge on which he was never tried as it would 
be to convict him upon a charge that was never 
made.

Id. at 315, 92 S.Ct. 993 (cleaned up); see also, e.g., Bouie 
v. City of Columbia, 378 U.S. 347, 351-56, 84 S.Ct. 1697, 
12 L.Ed.2d 894 (1964).

* * *

Come back now to Section 1227, and to this case.

Section 1227 allows for removal of a person who the 
Secretary of State determines is negatively impacting 
American foreign policy --- that is, the United States’ 
relations with other countries.

But the Secretary of State has not made that 
determination here. His determination says nothing about 
foreign countries. Not explicitly. And not implicitly, either. 
There is no suggestion in the Secretary’s determination 
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that U.S. relations with other countries have been 
impacted by the Petitioner’s conduct.

This is a dramatic misfit, a “Want of proper legal 
words.” Hawkins, Pleas of the Crown p. 245.

As to the law’s concern with notice: how could an 
“ordinary person” have known that Section 1227 might 
be used in this circumstance?

And as to the law’s concern with enforcement 
discretion: how could the Secretary, who needed under 
Section 1227 to determine that U.S. relations with 
other countries were being impacted, use Section 1227 
without making that determination? And once he did, 
what legislative standard was left behind to guide his 
discretion?

2.	 Domestic Impact

Before moving on, consider a narrow point.

The Secretary of State’s determination says that some 
of the Petitioner’s activities had a domestic impact. See 
Determination at 2.

To the extent inside-the-United-States conduct by the 
Petitioner was determined by the Secretary to have had 
only inside-the-United-States consequences, there is an 
added reason, beyond what has been discussed above, to 
think Section 1227 is vague as applied to that particular 
subset of the Petitioner’s activities.
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Take the point up here.

* * *

Recall that the Secretary’s determination described 
only activities undertaken by the Petitioner in the United 
States. See id. at 2 (describing “participation and role[ ] 
... in antisemitic protests and disruptive activities,” and 
the Petitioner’s “public actions ... in the United States”).

And recall that some of the effects of these activities, 
per the Secretary, were felt in the United States. See id. 
(the Petitioner’s activities “foster[ ] a hostile environment 
for Jewish students in the United States”); id. (the 
Petitioner’s “continued presence ... in the United States 
undermine[s] U.S. policy to combat anti-Semitism ... in 
the United States, in addition to efforts to protect Jewish 
students from harassment and violence in the United 
States”).

But protecting students “in the United States” is a 
domestic concern, not a “foreign policy” concern.

And foreign and domestic are understood to be 
distinct.

Therefore, to an ordinary person, giving the Secretary 
power over a “foreign policy” impact is not the same as 
also giving the Secretary power over domestic conduct to 
the extent it had only a domestic impact.

* * *
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To see the point, start with the words.

“Foreign” is often marked down as the opposite of 
“domestic.” See Foreign, adj., sense 1, Merriam-Webster.
com Thesaurus (2025); Foreign, adj., sense 1, Merriam-
Webster’s Collegiate Thesaurus (2025); Foreign, adj., 
sense 1, Collins English Thesaurus (2025); Foreign, adj., 
sense 1, Pocket Oxford American Thesaurus (2012); cf. 
Domestic, adj., Cambridge English Thesaurus (2025) 
(listing “foreign” as an antonym).

And “domestic” is usually taken to mean “[e]xisting, 
occurring, or produced inside a particular region or 
country; not foreign or international.” Domestic, adj., 
sense 4, Oxford English Dictionary (2023) (emphasis 
added); see also, e.g., Domestic, adj., sense 3, Merriam-
Webster Unabridged Dictionary (2025) (“relating 
and limited to one’s own country or the country under 
consideration or its internal affairs and interests”); 
Domestic, adj., Cambridge English Dictionary (2025) 
(“relating to a person’s own country”); Domestic, adj., 
sense 1, Collins English Dictionary (2025) (“political 
activities, events, and situations [that] happen or exist 
within one particular country”); Domestic, adj., sense 4, 
American Heritage Dictionary of the English Language 
(5th ed. 2022) (“[o]f or relating to a country’s internal 
affairs”).34

34.  Older dictionaries, see footnote 24, dredge up the same 
basic meanings. See, e.g., Foreign, Collins English Dictionary & 
Thesaurus 443 (1993) (listing “domestic” as an antonym); Domestic, 
adj., sense 3.a, Oxford English Dictionary (1989) (“Of or pertaining 
to one’s own country or nation; not foreign, internal, inland, ‘home’.”); 
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In keeping with these understandings, Supreme Court 
opinions have often assumed that foreign concerns and 
domestic concerns are distinct.35

And this is no artifact of legal culture, a way of 
thinking that is particular to lawyers or judges. Not at all. 
Virtually everyone treats foreign and domestic as contrast 
points (if not opposites).

Domestic, adj., sense 4, Webster’s Encyclopedic Unabridged 
Dictionary of the English Language 424 (1989) (“of or pertaining 
to one’s own or a particular country as apart from other countries”).

35.  See, e.g., Fleming v. Page, 50 U.S. 603, 606, 9 How. 603, 13 
L.Ed. 276 (1850) (“A foreign country is one exclusively within the 
sovereignty of a foreign nation, and without the sovereignty of the 
United States. This is the well-settled meaning of the word ‘foreign,’ 
in acts of Congress.”); Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 
1, 16, 8 L.Ed. 25 (1831) (Marshall, C.J.) (“In the general, nations not 
owing a common allegiance are foreign to each other.”); see also, e.g., 
Haaland v. Brackeen, 599 U.S. 255, 274, 143 S.Ct. 1609, 216 L.Ed.2d 
254 (2023); Medellin v. Texas, 552 U.S. 491, 564, 128 S.Ct. 1346, 170 
L.Ed.2d 190 (2008) (Breyer, J., dissenting); United States v. Lara, 
541 U.S. 193, 201, 124 S.Ct. 1628, 158 L.Ed.2d 420 (2004); Kent 
v. Dulles, 357 U.S. 116, 127, 78 S.Ct. 1113, 2 L.Ed.2d 1204 (1958); 
Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 176, 
71 S.Ct. 624, 95 L.Ed. 817 (1951) (Douglas, J., concurring); United 
States v. Pink, 315 U.S. 203, 233, 62 S.Ct. 552, 86 L.Ed. 796 (1942) 
(“No State can rewrite our foreign policy to conform to its own 
domestic policies.”); see also William Blackstone, Commentaries *66 
(contrasting “foreign emergencies” with “domestic discontents”); The 
Federalist No. 3 (John Jay) (differentiating between “dangers from 
foreign arms and influence ... [and] dangers of the like kind arising 
from domestic causes”) (cleaned up).
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One way to see this: by looking to newspaper articles36 
for the two or three months before the Petitioner’s arrest. 
These overwhelmingly show that foreign and domestic are 
generally taken as separate (and indeed as contrasts).37

36.  Notice to an ordinary person can be supplied by a look to 
“common usage.” United States v. Tykarsky, 446 F.3d 458, 473 (3d 
Cir. 2006); accord, e.g., Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 
93 L.Ed. 513 (1949) (considering the “daily use” of certain words); 
Sproles v. Binford, 286 U.S. 374, 393, 52 S.Ct. 581, 76 L.Ed. 1167 
(1932) (invoking “common usage and understanding”); Mahler, 264 
U.S. at 40, 44 S.Ct. 283 (citing “common understanding” that gives 
words “the quality of a recognized standard”). In keeping with this, 
the Third Circuit has scrutinized newspaper articles in the vagueness 
context to get a sense of the notice that a statute might provide to an 
“ordinary person.” See United States v. Blake, 288 F. App’x 791, 794-
95 (3d Cir. 2008). Moreover, “analyzing ‘how particular combinations 
of words are used in a vast database of English prose’ can shed light 
on how ordinary people understand statutory terms.” Delligatti 
v. United States, 604 U.S. 423, 145 S. Ct. 797, 813,       L.Ed.2d   
      (2025) (Gorsuch, J., dissenting) (emphasis added) (quoting  
Facebook, Inc. v. Duguid, 592 U.S. 395, 412, 141 S.Ct. 1163, 209 
L.Ed.2d 272 (2021) (Alito, J., concurring in judgment)). Newspapers 
can provide that database.

37.  See, e.g., Tom O’Connor, Trump Takes on Xi and Putin at 
their Own Great Power Game, Newsweek, Mar. 7, 2025 (contrasting 
foreign and domestic); Ross Douthat, Trump and Vance are 
Stripping Away Foreign Policy Illusions, N.Y. Times, Mar. 1, 2025 
(same); Daniel Bush, Donald Trump Has Promised a “Golden Age” 
for the US. Can He Deliver?, Newsweek, Feb. 7, 2025 (same); Shane 
Brennan, Biden’s Long, Unique Legacy, News Journal, Jan. 19, 2025, 
at A.9 (same); Francesca Chambers, Biden Argues US Stronger on 
World Stage: President Uses Farewell Speeches to Define Legacy, 
USA Today, Jan. 14, 2025 (same); Stuart E. Eizenstat, Jimmy 
Carter’s Underrated Legacy: A Strong, Ethical America and a More 
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And it is presumably because the statute’s reference to 
foreign policy is indeed about foreign affairs, not domestic 
ones, that it is the Secretary of State who has an important 
role to play in Section 1227 removals.

After all, the State Department’s business is not 
domestic matters, but foreign ones. The State Department 
“exists to assist the President ... in formulating and 
executing [ ] foreign policy.” 1 Foreign Affairs Manual 
011.2; accord, e.g., Kumar v. Republic of Sudan, 880 F.3d 
144, 157 (4th Cir. 2018); Thomas v. Baker, 925 F.2d 1523, 
1524 (D.C. Cir. 1991); United States v. Green, 671 F.2d 
46, 51 n.7 (1st Cir. 1982); see also 22 U.S.C. § 2656 (“The 
Secretary of State shall perform such duties as shall 
from time to time be ... intrusted to him by the President 

Peaceful World, USA Today, Dec. 29, 2024 (same). For articles that 
take the same approach from when Section 1227 became law through 
to the present, see, for example: George F. Will, The ‘Better Off’ 
Diversion: A Kerry Win Might Not Mean Marked Changes in Either 
Domestic or Foreign Policy, Pitt. Post-Gazette, July 12, 2004, at 
A.13; Patrick Healy & Susan Milligan, Kerry Calls Bush’s Domestic, 
Foreign Policies ‘Extreme’, Bos. Globe, Feb. 8, 2004, at A.20; David 
M. Shribman, Democrats Turn to Foreign Policy, Bos. Globe, Aug. 
14, 2001, at A.3; David S. Broder, Needed: A Voice for Foreign Policy, 
Record, Nov. 25, 1996, at A12; Michael Remez, Foreign Policy Takes 
Back Seat in Presidential Campaign, Hartford Courant, Oct. 28, 
1996 at A.1; John F. Harris, Clinton Learning Foreign Policy Can 
Be Fun Shifts His Focus from Domestic Issues, Record, Dec. 15, 
1995, at A18; Richard Benedetto, Bush Goes to China; Criticizes 
Clinton’s Domestic, Foreign Policies, USA Today, Jan. 12, 1994, 
at 08A; Johanna Neuman, Economy Takes Front Seat to Foreign 
Policy, USA Today, Nov. 6, 1992, at 03A; Jonathan Schell, Foreign 
Policy --- Who Needs It?, Newsday, Sept. 26, 1991, at 117.
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relative ... to such ... matters respecting foreign affairs 
as the President of the United States shall assign to the 
[State] Department[.]”).38

38.  Immigration law straddles the foreign-domestic line. 
But that does not blur away the normal foreign-versus-domestic 
distinction. Take the Administrative Procedure Act. Under it, 
proposed rules must usually wait out a notice-and-comment period. 
See 5 U.S.C. §  553. But not rules that involve a “foreign affairs 
function of the United States.” Id. § 553(a)(1). Do all immigration-
related rules involve a “foreign affairs function”? No. “For the 
exception to apply, the public rulemaking provisions should provoke 
definitely undesirable international consequences.” Yassini v. 
Crosland, 618 F.2d 1356, 1360 n.4 (9th Cir. 1980) (citing S. Rep. No. 
752, 79th Cong., 1st Sess. 13 (1945)); accord City of N.Y. v. Permanent 
Mission of India to U.N., 618 F.3d 172, 202 (2d Cir. 2010); Hou Ching 
Chow v. Att’y Gen., 362 F. Supp. 1288, 1290 (D.D.C. 1973). And look 
to 8 U.S.C. § 1182(f) --- which lets the President limit the entry of 
foreign nationals when he finds their arrival “would be detrimental 
to the interests of the United States.” What “interests”? In Trump 
v. Hawaii, 585 U.S. 667, 138 S.Ct. 2392, 201 L.Ed.2d 775 (2018), the 
President invoked Section 1182(f), see id. at 675, 138 S.Ct. 2392, 
and the Supreme Court noted that his “stated objective” was “to 
protect the country and improve vetting processes.” Id. at 704-05, 
138 S.Ct. 2392. And this was not the first time, the Court noted, 
that a President had suspended entry “to retaliate for conduct by 
[foreigners’] governments that conflicted with U.S. foreign policy 
interests.” Id. at 693, 138 S.Ct. 2392. In light of the international 
interests invoked, the Court ruled that the President’s invocation of 
Section 1182(f) passed muster. See id. at 711, 138 S.Ct. 2392. Contrast 
that with Doe #1 v. Trump, 957 F.3d 1050 (9th Cir. 2020). There, 
the President invoked Section 1182(f) to restrict particular foreign 
nationals from entering the country without certain health insurance. 
See id. at 1056, 1065. Foreign policy interests were not on the table. 
See id. at 1067. Rather, the focus was healthcare costs, “a purely 
domestic economic issue.” Id. at 1067. This interest, per the court 
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* * *

Bottom line as to the narrow point covered in this 
section:

To the extent the Secretary determined that any 
domestic conduct had only a domestic impact, there is an 
additional reason to think Section 1227 is vague as applied 
to that particular conduct.

A statute that empowers the Secretary only when it 
comes to impacts on foreign policy does not also empower 
him as to impacts on purely domestic matters.39

Using Section 1227 in that circumstance undermines 
notice. And it makes it impossible to say the Secretary 
is acting in accord with an “explicit standard,” Grayned, 
408 U.S. at 108, 92 S.Ct. 2294, laid down by Congress.

of appeals, was likely outside the “traditional spheres authorized 
by § 1182(f)” --- “international affairs and national security.” Id. at 
1067. Therefore, the President was unlikely to “succeed in [hi]s broad 
reliance on § 1182(f).” Id. at 1067. In sum: immigration law holds the 
line between foreign and domestic; courts have refused to conflate 
the two, under both the APA and Section 1182(f).

39.  See Amy Coney Barrett, Congressional Insiders & 
Outsiders, 84 U. Chi. L. Rev. 2193, 2197 n.12 (2017) (noting that 
under the canon of expressio unius, “the inclusion of specific terms 
signifies the exclusion of others”); see, e.g., Tucker v. Alexandroff, 183 
U.S. 424, 436, 22 S.Ct. 195, 46 L.Ed. 264 (1902) (applying that canon); 
see also Bittner v. United States, 598 U.S. 85, 94, 143 S.Ct. 713, 215 
L.Ed.2d 1 (2023) (same). And the point is stronger yet given the gulf 
that is generally taken to exist between “foreign” and “domestic,” 
as described above.
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C.	 In Comparison

Where things stand.

Under Section 1227, a person can be removed if the 
Secretary of State determines he is negatively impacting 
U.S. relations with a foreign country or countries. See 
Part V.A.3.

But the Secretary did not make that determination 
here.

His determination does not say whether the Petitioner’s 
conduct affected U.S. relations with any other country. See 
id.

An ordinary person would have had no real inkling 
that a Section 1227 removal could go forward in this way 
--- without the Secretary first determining that there 
has been an impact on American relations with another 
country. See Part V.B.

And using Section 1227 like this is to use it without 
reference to the only “explicit standard,” Grayned, 408 
U.S. at 108, 92 S.Ct. 2294, laid down by Congress --- the 
linchpin of which is a link to foreign policy. See id.

* * *

There is another vagueness problem here, too.

Namely, Section 1227 is markedly vaguer than a 
number of statutes the Supreme Court has struck down 
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over the years on vagueness grounds, see Part V.C.1 --- 
and the Respondents’ counterargument on this point is 
not persuasive. See Part V.C.2.

Move through these points now, and then in Part V.C.3 
consider their implications for this case.

1.	 Precedent

As discussed, see Part V.A.1, Section 1227’s key 
operative term is “foreign policy.”

The statute’s reliance on that term makes Section 
1227 more vague than other statutes the Supreme Court 
has struck down.

Apples-to-apples comparisons do not work smoothly in 
this area. This is because each statute covers a different 
subject area. And each uses different words.

But the pattern is clear. A few examples make the 
point.40

40.  Recall here that how vague a law can be depends on the 
kind of law it is. See generally Part III. Civil laws that deal mainly 
with economic matters do not get especially rigorous scrutiny. 
Criminal laws, though, come in for a much harder look. (And a key 
point: immigration laws like Section 1227 get the same treatment as 
criminal laws. See Dimaya, 584 U.S. at 156-57, 138 S.Ct. 1204 (citing 
Jordan, 341 U.S. at 229, 231, 71 S.Ct. 703).) There is also another 
level up. As to statutes that touch on First Amendment-protected 
rights, vagueness review is at its most exacting. First Amendment 
issues are taken up in Part V.F.
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a)	 Kolender

The stepping-off point: Kolender v. Lawson, 461 U.S. 
352, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983).

The statute there required anyone loitering in certain 
circumstances to hand over identification. See id. at 353, 
103 S.Ct. 1855. The statute was attacked as facially 
unconstitutional. See id. at 355, 103 S.Ct. 1855. Why? 
Because it required the ID to be “credible and reliable,” 
and, per the Supreme Court, that was vague. See id. at 
353-54, 103 S.Ct. 1855.

Standing alone, “credible and reliable” is about as 
vague as “compelling foreign policy interest.”

Can an out-of-town water bill count? What about a 
new credit card? How about both together?

Does America have a compelling foreign policy 
interest in working with Colombia to prevent narcotics 
trafficking or in working with Syria to eliminate chemical 
weapons stockpiles? What about in helping Egypt to 
preserve antiquities? Preventing poaching in Kenya? 
What about disincentivizing poor working conditions at 
garment factories in Bangladesh? What about preserving 
security there?

In Kolender, the face of the statute was not the end 
of the story.

A previous judicial decision had narrowed down the 
law. Per a state appeals court, “credible and reliable” 
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“meant identification ‘carrying reasonable assurance that 
the identification is authentic and providing means for 
later getting in touch with the person who has identified 
himself.’ “ Id. at 357, 103 S.Ct. 1855 (quoting People v. 
Solomon, 33 Cal. App. 3d 429, 438, 108 Cal.Rptr. 867 (Cal. 
Ct. App. 1973)).

That interpretation arguably seemed to provide 
the harder-edged standard that was missing from the 
statute’s text. See id. at 373, 103 S.Ct. 1855 (White, J., 
dissenting).

But no matter, the Supreme Court held.

Even as interpreted, the Court explained, “the statute 
vests virtually complete discretion in the hands of the 
police.” Id. at 358, 103 S.Ct. 1855.

And this even though there was another constraint 
built into the law: police officers were allowed to ask for 
identification only in “circumstances that would justify a 
stop under the standards of Terry v. Ohio, 392 U.S. 1, 88 
S.Ct. 1868, 20 L.Ed.2d 889 (1968).” Id. at 353, 103 S.Ct. 
1855.

Nonetheless, the statute was struck down by the 
Supreme Court as unconstitutionally vague, invalid on its 
face. See id. at 361, 103 S.Ct. 1855.

In short: the statute in Kolender was roughly as 
vague as Section 1227. But it did not clear the bar. Even 
though it had been interpreted and pared back by a prior 
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court decision --- but there is none here. And even though 
government discretion was tied down to the dense body 
of rules developed under Terry. Again, nothing like that 
here.

b)	 Akron

Move to City of Akron v. Akron Center for Reproductive 
Health, Inc., 462 U.S. 416, 103 S.Ct. 2481, 76 L.Ed.2d 687 
(1983).

Per an Akron ordinance, doctors performing abortions 
had to “[e]nsure that the remains of the unborn child are 
disposed of in a humane and sanitary manner.” Id. at 451, 
103 S.Ct. 2481.

The doctors challenged “humane” as unconstitutionally 
vague, see id. at 451-52, 103 S.Ct. 2481, and the Court 
agreed --- striking down the statute.

This was not surprising. “Humane” is open-ended.

But some years before, a different federal court had 
upheld a “humane disposition” law against a vagueness 
attack in light of the state’s representation that the law 
aimed “to preclude the mindless dumping of aborted 
fetuses on garbage piles.” See id. at 451, 103 S.Ct. 2481 
(citing Planned Parenthood Ass’n v. Fitzpatrick, 401 F. 
Supp. 554, 573 (E.D. Pa. 1975), aff’d sub nom. Franklin 
v. Fitzpatrick, 428 U.S. 901, 96 S.Ct. 3202, 49 L.Ed.2d 
1205 (1976)); see also id. at 475, 103 S.Ct. 2481 (O’Connor, 
J., dissenting).
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At the Supreme Court, Akron tried to lean on this 
same representation. See id. at 474-75, 103 S.Ct. 2481 
(O’Connor, J., dissenting).

But that did not do the trick, and the Supreme Court 
struck down the law as too vague. See id. at 452, 103 S.Ct. 
2481 (majority opinion).

c)	 Cramp

Take a final case, Cramp v. Board of Public Instruction 
of Orange County, 368 U.S. 278, 82 S.Ct. 275, 7 L.Ed.2d 
285 (1961).

A Florida law required every state employee to swear 
“he has never lent his ‘aid, support, advice, counsel or 
influence to the Communist Party.’ “ Id. at 279, 82 S.Ct. 
275.

A teacher sued, claiming the state law was void for 
vagueness. See id. at 280, 283, 82 S.Ct. 275.

The law left plenty of room for guesswork.

The Supreme Court asked: “[c]ould a lawyer who had 
ever represented the Communist Party or its members 
swear with either confidence or honesty that he had never 
knowingly lent his ‘counsel’ to the Party?” Id. at 286, 82 
S.Ct. 275.

The statute did not say, and the Court held the law 
unconstitutionally vague. See id. at 280, 288, 82 S.Ct. 275.
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But the Florida law was less vague than Section 1227.

Pushing back on communism was an unmissable 
American foreign policy interest when the Supreme 
Court reached its decision. See, e.g., 22 U.S.C. § 2370(h) 
(banning “aid” to communist countries when against “the 
best interests of the United States”); Communist Party 
of U.S. v. Subversive Activities Control Bd., 367 U.S. 1, 
93-96, 81 S.Ct. 1357, 6 L.Ed.2d 625 (1961).

And the Florida law honed in on that interest, and just 
that interest, in a single, clear way --- by requiring an oath.

Now see the contrast.

Section 1227 catches within its net not just one 
U.S. foreign policy interest, but large numbers of them. 
Anything that can be chalked up as “compelling.”

And it protects those interests not by forbidding a 
specific and knowable action, like refusing to take an oath.

Rather, it does so in an opaque and catch-all way --- by 
reaching anything that “compromise[s]” those interests, 
however a “compromise” might happen.

Moreover, the law is much more forgiving of vagueness 
in a statute that includes a mens rea requirement. The 
thinking is that if a statute requires a person to know she 
is acting intentionally, then it may matter less that the 
law is somewhat unclear. See, e.g., Loy, 237 F.3d at 265 
(collecting cases).
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The Florida law, as construed by the Florida Supreme 
Court, had a mens rea requirement. See id. at 285, 82 S.Ct. 
275 (citing Cramp v. Bd. of Pub. Instruction of Orange 
Cnty., 125 So. 2d 554, 557 (Fla. 1960)).

But Section 1227 does not have one. A person can 
be removed from the United States for compromising a 
compelling foreign policy interest. Even if he does not 
aim to. And even if he does not know that he has done so.

To be sure, it might be said, the Florida law implicated 
First Amendment issues.

It required state employees to swear an oath. 
Compelled speech is a classic First Amendment concern. 
See Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., 
Council 31, 585 U.S. 878, 892, 138 S.Ct. 2448, 201 L.Ed.2d 
924 (2018); W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 
624, 642, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943). And for 
purposes of vagueness law, statutes that put pressure on 
free speech are held to a higher standard. See Part III.

But that is no distinction from this case.

Here, the Petitioner protested, see Determination 
at 2 --- and the Secretary’s determination relied on the 
part of Section 1227 that kicks in only when removal is 
sought based on “beliefs, statements, or associations” that 
are “lawful.” See id. at 1-2 (tracking the text of Section 
1182(a)(3)(C)).

* * *
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In short:

The Secretary’s determination does not say what 
Section 1227 requires. The Secretary did not affirmatively 
determine that the Petitioner’s conduct has affected U.S. 
relations with other countries.

This undermines notice. It leaves enforcement 
standardless. And it weighs in favor of the conclusion that 
Section 1227 is unconstitutionally vague as applied here. 
See Part V.B.

That conclusion is strengthened by comparing Section 
1227 to the laws struck down by the Supreme Court in 
Kolender, Akron, and Cramp --- which suggest that 
Section 1227 already starts off on its back foot, hovering 
close to the line that separates what is constitutional from 
what is not.

2.	 The Counterargument

The Respondents see things differently.

Section 1227, they contend, “is plainly more definite 
than other provisions that the Supreme Court has 
upheld against vagueness challenges.” See Respondents’ 
Supplemental Brief at 7-8 (emphasis in original).

But they do not take on any of the cases discussed 
above.

And in any event, the Respondents’ argument does 
not work. To see why, tick through the cases they cite.
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* * *

First, Jordan v. De George, 341 U.S. 223, 71 S.Ct. 703, 
95 L.Ed. 886 (1951).

There, the Supreme Court rejected a vagueness 
challenge to a provision allowing the deportation of 
someone who had committed more than one “crime 
involving moral turpitude.” See id. at 225, 229-32, 71 
S.Ct. 703.

That sounds vague.

But its meaning was no mystery. “Moral turpitude” 
had been part of our immigration laws since 1891, during 
which time it had been construed by the Supreme Court. 
See id. at 229-30 & n.14, 71 S.Ct. 703. And other statutes 
used the same phrase. Those, too, had received judicial 
interpretation. See id. at 230, 71 S.Ct. 703. And no court 
in any context had held the phrase was too vague. See id.

Moreover, as to the statute in the Jordan case, 
underlying due process concerns41 were plainly satisfied --- 
the “moral turpitude” provision was triggered only “after 
conviction and sentence of the requisite two crimes.” Id. 
“[T]he statute [as to moral turpitude] provided adequate 
notice, at least to the extent that if an alien behaved 
him or herself and did not violate the traditionally well-
defined penal laws, the alien could rest assured that he or 

41.  Recall that the void-for-vagueness doctrine is rooted in the 
Due Process Clause. See footnote 32.
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she would not be deported, at least under that statute.” 
Massieu, 915 F. Supp. at 700.

This case is not like Jordan.

No court, much less the Supreme Court, has construed 
Section 1227.

No court seems to have interpreted the Section 1227 
language as it may appear in another obviously relevant 
statute.

And the Petitioner has not been convicted of multiple 
crimes (or any crime) as a prerequisite for removal.

Indeed, the Secretary is going forward under a 
determination that alludes to alleged criminal conduct by 
another person, but not the Petitioner. See Determination 
at 2. And moreover, the Secretary affirmatively suggests 
that the Petitioner’s underlying “beliefs, statements, or 
associations” are “lawful.” Id. at 1 (citing Section 1227).

* * *

Second, the Respondents point to Mahler v. Eby, 264 
U.S. 32, 44 S.Ct. 283, 68 L.Ed. 549 (1924).

That was a vagueness challenge to a law that provided 
for the deportation of noncitizens that the Secretary of 
Labor found to be “undesirable residents of the United 
States.” Id. at 36, 44 S.Ct. 283 (cleaned up).
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The Supreme Court rejected the challenge.

The Respondents take from Mahler that “the 
expression ‘undesirable residents of the United States’ is 
sufficiently definite to make the delegation quite within the 
power of Congress.” Respondents’ Supplemental Brief at 7 
(quoting Mahler, 264 U.S. at 40, 44 S.Ct. 283) (cleaned up).

The argument seems to run like this: if the Secretary 
of Labor can determine that someone is “undesirable” and 
secure their removal on that basis, then the Secretary 
of State should be able to determine that someone is 
compromising “compelling foreign policy interests” and 
have them removed for that.

This argument sounds strong.

But a look at the fuller Supreme Court excerpt shows 
that the “undesirable” standard did not stand alone, and in 
fact had been dramatically narrowed down and specified.

The Respondents paste into their legal brief the part 
of Mahler the Court has underlined below. But they leave 
on the cutting-room floor everything else --- and those are 
the critical passages:

[Congress] has established classes of persons 
who in its judgment constitute an eligible 
list for deportation, of whom the Secretary 
is directed to deport those he finds to be 
undesirable residents of this country. With the 
background of a declared policy of Congress to 
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exclude aliens classified in great detail by their 
undesirable qualities in the Immigration Act 
of 1917, and in previous legislation of a similar 
character, we think the expression ‘undesirable 
residents of the United States’ is sufficiently 
definite to make the delegation quite within 
the power of Congress.

Mahler, 264 U.S. at 40, 44 S.Ct. 283 (emphasis added).

What were the undesirable qualities that had been 
“classified”?

The classes include all aliens interned as 
enemies by the President’s proclamation under 
R. S. § 4067 (Comp. St. § 7615) and alien convicts 
under the Espionage Act, the Explosives Act, 
the act restricting foreign travel, the Sabotage 
Act, the Selective Draft Act, the act punishing 
threats against the President, the Trading 
with the Enemy Act, and certain sections of 
the Penal Code.

Id. at 36-37, 44 S.Ct. 283.

These are hard-edged, public standards --- and 
“great[ly] detail[ed]” ones, id. at 40, 44 S.Ct. 283, as the 
Supreme Court put it. They dramatically reduced any 
vagueness otherwise inherent in the term “undesirable 
residents.”

There is no persuasive way to analogize Mahler to 
this case.
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Section 1227, like the law in Mahler, starts off with 
broad language. But then in Mahler, a list of “great 
detail,” id., came in to flesh things out. There is nothing 
like that list associated with Section 1227. No regulations, 
for example.

To ignore the list, as the Respondents do, is to miss 
why the statute in Mahler passed muster --- and to miss, 
too, why Section 1227 is much vaguer than the law that 
was at issue in that case.

And another point.

One of the terms in Mahler, “undesirable residents,” 
had been used in American immigration law as far back 
as 1802. And so, per the Supreme Court in Mahler, “[o]ur 
history has created a common understanding of the words 
‘undesirable residents’ which gives them the quality of a 
recognized standard.” Id.

But again, that is not this case.

No word in Section 1227 hauls along with it the built-
up clarity of our common law. See Part V.A.2.

Mahler is, simply, a long way off. The analogy does 
not work.

* * *

The Respondents’ third and final case is Boutilier 
v. Immigration & Naturalization Service, 387 U.S. 118, 
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87 S.Ct. 1563, 18 L.Ed.2d 661 (1967). See Respondents’ 
Supplemental Brief at 8.

The Boutilier petitioner had been ordered deported 
under a law that made excludable those foreign nationals 
who had a “psychopathic personality,” which federal 
officials read to include gay men. See 387 U.S. at 118, 87 
S.Ct. 1563. The petitioner argued that this reading of the 
law was void for vagueness, see id. at 119, 87 S.Ct. 1563, 
but the Supreme Court disagreed.

The Court explained why: “[t]he legislative history 
of the Act indicates beyond a shadow of a doubt that the 
Congress intended the phrase ‘psychopathic personality’ 
to include homosexuals such as petitioner.” Id. at 120, 87 
S.Ct. 1563.

The Court went on to describe that clarifying history. 
See id. at 121-22, 87 S.Ct. 1563. One example: a Senate 
report defined “ ‘psychopathic personality’ ... to include 
homosexuals.” Id. at 121, 87 S.Ct. 1563.

Another data point: a report of the Public Health 
Service that buttressed the legislative history defined 
“psychopathic personality” to include homosexuality. See 
id. at 120, 87 S.Ct. 1563.

The legislative history of Section 1227 is a world away 
from all this.

Far from specifying “beyond a shadow of a doubt” 
what might be meant by a “compelling ... foreign policy 
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interest,” Congress took the exact opposite tack --- 
indicating that it wanted to leave things open-textured 
and flexible, undefined.

Per the State Department’s Legal Adviser in the run-
up to the passage of Section 1227: “[w]e recognize that 
the revised standard leaves considerable discretion in the 
Executive branch. But we believe it is ... inadvisable to be 
more precise[.]” Exclusion and Deportation of Aliens: 
Hearing Before the Subcomm. on Immigr., Refugees, and 
Int’l L. of the Comm. of the H. Comm. on the Judiciary, 
100th Cong. 40 (1987) (“1987 Hearing”) (statement of 
Abraham D. Sofaer, Legal Adviser of the State Dep’t).

And to the extent that legislative history is relevant 
here, it suggests, if anything, that the Secretary’s 
determination as to the Petitioner is out of step with the 
statute. That is the subject of Part V.D.

3.	 Implications

Where things stand.

Section 1227, as applied here, appears to be a good 
deal vaguer than other statutes the Supreme Court has 
struck down for vagueness. See Part V.C.1.

And the problem is not solved by the Respondents’ 
cited cases. See Part V.C.2.

Is this the end of the road? Does the above require 
the conclusion that Section 1227, as applied, must simply 
be struck down?
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After all, the Supreme Court cases cited above, see 
Part V.C.1, were facial challenges, and this one is an as-
applied challenge.

A facial challenge traditionally attacks a statute as 
“impermissibly vague in all of its applications.” Hoffman 
Ests., 455 U.S. at 495, 102 S.Ct. 1186 (emphasis added).

And “[i]f a statute is vague in all its applications then 
it will necessarily be vague ‘as applied’ in every case.” 
United States v. Gaudreau, 860 F.2d 357, 361 (10th Cir. 
1988) (emphasis added).

If less vague statutes did not survive facial challenges 
in Kolender, Akron, and Cramp, can the vaguer Section 
1227 survive the current as-applied challenge?

The Court’s judgment: yes, it can.

Take two reasons why.

* * *

First, the quote from the Supreme Court in Hoffman, 
just above, may no longer be good law.

In Johnson, for example, the Court looked back on 
L. Cohen Grocery, a case in which a statute that barred 
“unjust and unreasonable” prices was voided as vague on 
its face.

The Johnson Court asked: was the pricing statute 
really vague in all its applications? See 576 U.S. at 602, 
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135 S.Ct. 2551. After all, “charging someone a thousand 
dollars for a pound of sugar would surely be unjust and 
unreasonable.” Id. (interpreting L. Cohen Grocery) 
(emphasis added).

But, the Johnson Court noted, that did not stop the 
Supreme Court in L. Cohen Grocery from striking down 
the pricing law on its face, as void for vagueness across 
the board. See id.

Why not? Because per the Supreme Court in Johnson, 
a holding of facial vagueness need not mean that literally 
every application of a law is vague. See id. at 602-03, 135 
S.Ct. 2551.

On this understanding, the fact that “a statute is vague 
in all its applications” does not “necessarily” suggest 
the statute will “be vague ‘as applied’ in every case.” 
Gaudreau, 860 F.2d at 361.

And this means that the Supreme Court cases cited 
above --- Kolender, Akron, and Cramp --- do not require 
the conclusion that Section 1227 is vague as applied here, 
even as they push things a long way down the road in that 
direction.

* * *

A second reason why Kolender, Akron, and Cramp do 
not strictly compel any conclusion here: those cases may 
be distinguishable, at least to an extent.
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Take two ways.

When assessing a vagueness challenge, the Supreme 
Court has aimed to account for the sheer difficulty of 
crafting an appropriately tight law. Think of a disorderly 
conduct ordinance, for example.

There are areas of human conduct where, by the 
nature of the problems presented, legislatures 
simply cannot establish standards with great 
precision. Control of the broad range of 
disorderly conduct that may inhibit a policeman 
in the performance of his official duties may be 
one such area, requiring as it does an on-the-
spot assessment of the need to keep order.

Goguen, 415 U.S. at 581, 94 S.Ct. 1242; accord, e.g., 
Kolender, 461 U.S. at 360-61, 103 S.Ct. 1855; United States 
v. Petrillo, 322 U.S. 1, 7, 64 S.Ct. 842, 88 L.Ed. 1093 (1944).

Section 1227 looks like a backstop statute --- to be 
deployed rarely,42 and in situations where there is a gap 
between the formidable range of on-the-books immigration-
law powers43 and the felt needs of an unforeseen case.

42.  See 1987 Hearing at 40-41 (statement of Abraham D. Sofaer, 
Legal Adviser of the State Dep’t) (suggesting this).

43.  See, e.g., 8 U.S.C. §  1227(a)(4)(B) (authorizing removal 
in cases involving terrorism); id. §  1227(a)(4)(E) (same, religious 
persecution); id. § 1227(a)(2)(A)(iii) (same, commission of aggravated 
felony); id. § 1227(a)(6)(B) (same, unlawful voting); id. § 1227(a)(6)
(B) (same, public charge).



Appendix D

167a

Drafting a statute to cover these sorts of situations is 
intrinsically hard. See 1987 Hearing at 40-41 (“it is difficult 
... to be more precise”) (statement of Abraham D. Sofaer, 
Legal Adviser of the State Dep’t).

And the drafting task was likely harder than anything 
that needed writing up in Kolender, Akron, or Cramp.

Take now another possible distinction.

Vagueness law’s concern with sharp delineation of 
government power is said to rest on the need to limit the 
possibility of arbitrary enforcement.

That can result when a too-broad law gives de facto 
lawmaking power to many lower-level enforcement 
officials. See, e.g., Davis, 588 U.S. at 451, 139 S.Ct. 
2319 (“Vague statutes threaten to hand responsibility 
for defining crimes to relatively unaccountable police, 
prosecutors, and judges, eroding the people’s ability to 
oversee the creation of the laws they are expected to 
abide.”); accord, e.g., Johnson, 576 U.S. at 595, 135 S.Ct. 
2551 (similar); Kolender, 461 U.S. at 358, 103 S.Ct. 1855 
(similar).44

44.  The concern in this situation dovetails with the double 
difficulties associated with (a) a broadly written injunction that 
then (b) gives many different people a hand in enforcing it. See, e.g., 
Merch Traffic, LLC v. Does 1-100, 686 F. Supp. 3d 380, 386 (D.N.J. 
2023) (“Where ... the injunction’s starting point is loose language, 
many interpreters ... means many different interpretations. 
And many different interpretations multiplies the chances for 
uncertainty and confusion, along with the risk that the injunction 
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But the Supreme Court has indicated there are 
also possible vagueness problems when a single senior 
official or a single official body is expected to make 
enforcement decisions without the benefit of a crisp legal 
standard from the legislature. See Bantam Books, Inc. 
v. Sullivan, 372 U.S. 58, 71, 83 S.Ct. 631, 9 L.Ed.2d 584 
(1963) (statewide commission); Mahler, 264 U.S. at 40, 
44 S.Ct. 283 (Secretary of Labor); cf. Aptheker v. Sec’y of 
State, 378 U.S. 500, 84 S.Ct. 1659, 12 L.Ed.2d 992 (1964) 
(Secretary of State).

Is all relatively standardless enforcement to be treated 
in the same way? Is decentralized enforcement under a 
loose standard (as in Kolender, Akron, and Cramp) to 
be directly analogized, without doctrinal adjustment, to 
centralized enforcement under a loose standard (as in 
Bantam and Mahler --- and also as envisioned for the 
Secretary of State in Section 1227)?45

will be misunderstood in ways that sweep in people it should not.”) 
(cleaned up).

45.  Thinking this through might require wrestling with another 
set of questions. Namely, in its cabining-government-power prong, is 
vagueness doctrine concerned only with arbitrary enforcement, or is 
it also concerned with democratic accountability? And if vagueness 
doctrine is concerned with accountability (as some cases suggest, see, 
e.g., Davis, 588 U.S. at 451, 139 S.Ct. 2319), does that imply that it 
should be more forgiving of relatively looser standards when they are 
visibly administered only by a single, senior official? See Alexander 
Bickel, The Least Dangerous Branch: The Supreme Court at the Bar 
of Politics 151 (1962) (“A vague statute delegates to administrators, 
prosecutors, juries, and judges the authority of ad hoc decision, which 
is in its nature difficult if not impossible to hold to account, because 
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These are complex questions, and they suggest that it 
would be too hasty to simply treat Kolender, Akron, and 
Cramp as compelling the outcome in this case.

* * *

In sum:

Section 1227 as applied here is more vague than other 
statutes the Supreme Court has struck down, see Part 
V.C.1, but this does not end things. It weighs in favor of 
the conclusion that Section 1227 is vague as applied. But 
it does not require that conclusion.

D.	 History

When it comes to vagueness, the Supreme Court 
and other federal courts have often looked to legislative 
history. See Part V.A.2.

And in this case, the parties have affirmatively 
brought Section 1227’s legislative history to the Court’s 
attention. See Petitioner’s Supplemental Brief at 18-19; 
Respondents’ Supplemental Brief at 5-7.46

of its narrow impact.”); cf. Dimaya, 584 U.S. at 182-83, 138 S.Ct. 
1204 (Gorsuch J., concurring); Memorandum from David J. Barron, 
Acting Assistant Att’y Gen., Office of Legal Counsel, to Eric Holder, 
U.S. Att’y Gen., Applicability of Federal Criminal Laws and the 
Constitution to Contemplated Lethal Operations Against Shaykh 
Anwar al-Aulaqi 38-41 (July 16, 2010) (in a context that is far afield, 
implicitly suggesting that due process concerns may be lessened 
when “high-level” officials are the key decision-makers).

46.  And the Respondents have focused the Court on Boutilier 
v. INS, 387 U.S. 118, 87 S.Ct. 1563, 18 L.Ed.2d 661 (1967), discussed 
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Take up here Section 1227’s legislative history, see 
Part V.D.1, and then its enforcement history. See Part 
V.D.2.

A quick preview of what they show:

The legislative history generally suggests that Section 
1227 removal was intended for cases in which (a) the 
underlying conduct happened abroad or almost exclusively 
abroad, and (b) it was determined by the Secretary of 
State that the underlying conduct would have impacted 
U.S. relations with other countries.

And the enforcement history shows Section 1227 
has generally been used over the years in keeping with 
the legislative-history blueprint --- for removals based 
on conduct that took place entirely (or almost entirely) 
abroad, and that, per the Secretary, affected America’s 
relations with other countries.

This case does not fit into those categories.

As determined by the Secretary of State, all of the 
Petitioner’s conduct took place in the United States. 
See Determination at 2. And the Secretary has not 
affirmatively determined that the Petitioner’s conduct 
impacted U.S. relations with any foreign country. See id.

The takeaway: a further reduction in the likelihood 
that an “ordinary person” in the Petitioner’s position would 

above, in which the Supreme Court squinted hard at legislative 
history to resolve a vagueness challenge. See id. at 121-22, 87 S.Ct. 
1563 (citing S. Rep. No. 82-1137, at 9 (1952)).
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have had a sense that Section 1227 might be used to seek 
to remove him.

1.	 Legislative History

a)	 Its Role

Ensuring that there are clear limits on the scope of 
government power is one of the bases for the vagueness 
doctrine. See Part III.

And this is largely a matter of two things.

First, understanding what the statute does and does 
not empower the government to do. And then second, 
asking the vagueness question --- how crisp is Congress’ 
command, and what sort of space does it leave behind for 
potentially arbitrary enforcement?

The first part of the inquiry is mainly a matter of 
statutory interpretation. And as to that, legislative history 
can have a role to play only when the underlying statute 
is ambiguous. See, e.g., Bostock v. Clayton Cnty., 590 U.S. 
644, 674, 140 S.Ct. 1731, 207 L.Ed.2d 218 (2020).

Here, the linchpin words in Section 1227 are “foreign 
policy.” The dictionary definitions of those words are 
essentially uniform. See Part V.A.3. The words are not 
ambiguous.

Therefore, as to delineating the power that Section 
1227 gives the Secretary, legislative history has no role.47

47.  No role for now. See footnote 68.
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But that is not the end of the matter.

In addition to zeroing in on the limits to government 
power, vagueness doctrine also takes up notice questions. 
What would an ordinary person take away from the law? 
What would he or she be warned about as a practical 
matter?

This sort of notice is a matter of what things mean 
in “the common mind.” McBoyle v. United States, 283 
U.S. 25, 27, 51 S.Ct. 340, 75 L.Ed. 816 (1931); Mahler, 
264 U.S. at 40, 44 S.Ct. 283 (“common understanding”); 
Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed. 513 
(1949) (“daily use”); Sproles v. Binford, 286 U.S. 374, 393, 
52 S.Ct. 581, 76 L.Ed. 1167 (1932) (“common usage and 
understanding”).

Getting at that often requires panning out, to consider 
the broader range of information that might inform the 
understanding of ordinary people. This can mean a look to 
newspaper articles, for example, see Blake, 288 F. App’x 
at 794-95, and to enforcement history. See Wyndham, 799 
F.3d at 257-58 & nn.22-24. And it is hard to know why it 
should not also mean a look to legislative history.

What this adds up to: the parties have each pointed the 
Court to Section 1227’s legislative history, and the Court 
refers to it here to shed light on the notice an ordinary 
person in the Petitioner’s position would have had.

Now look to two parts of the legislative history.
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b)	 The Conference Report

Start with the 1990 House Conference Report.48 
See Petitioner’s Supplemental Brief at 18-19 (citing the 
Report); Respondents’ Supplemental Brief at 7 (same).

The Report was issued in the run-up to the passage 
of Section 1227. See H.R. Rep. No. 101-955 (1990) (Conf. 
Rep.), as reprinted in 1990 U.S.C.C.A.N. 6784, 6794.

When, per the Report, might Section 1227 be 
invoked?49

The Report gave two examples.

The first: Section 1227 might be brought to bear when 
there could be “imminent harm to the lives or property of 

48.  A conference report “presents the formal legislative 
language on which the conference committee has agreed.” 
Christopher M. Davis, Cong. Rsch. Serv., R98-382, Conference 
Reports & Joint Explanatory Statements 1 (2015). Such reports are 
sometimes regarded as relatively more reliable sources of legislative 
history. See, e.g., Ry. Lab. Execs. Ass’n v. Interstate Com. Comm’n, 
735 F.2d 691, 701 (2d Cir. 1984); Demby v. Schweiker, 671 F.2d 507, 
510 (D.C. Cir. 1981).

49.  The Report discussed Section 1227 in the context of the 
decision to exclude a person from entering the United States, see 
H.R. Rep. No. 101-955, 1990 U.S.C.C.A.N. at 6794-95 --- not, as here, 
in the context of an effort to remove a person from the United States. 
No matter. Section 1227 makes clear that these are interchangeable. 
They are governed by the same standard. Compare 8 U.S.C. § 1227(a)
(4)(C)(ii), with id. § 1182(a)(3)(C)(iii).



Appendix D

174a

United States persons abroad or to property of the United 
States government abroad (as occurred with the former 
Shah of Iran).” Id. at 6795.

The reference to the Shah is apparently this: on 
October 29, 1979, the Shah of Iran was admitted to the 
United States for medical treatment, and six days later 
scores of Americans were taken hostage in the storming of 
the United States Embassy in Tehran. See Mark Bowden, 
Guests of the Ayatollah (2006) at 5-6, 19-20.

By then, the Shah had ruled Iran for more than 35 
years. He was not someone who undertook meaningful 
activities in the United States. He moved around in the last 
year of his life to a succession of countries for treatment, 
including Egypt, Morocco, the Bahamas, and Mexico. One 
of those countries was the United States.

And the concern as to the Shah’s treatment was 
that it could have impacted “lives or property of United 
States persons abroad,” or “property of the United States 
government abroad.” See H.R. Rep. No. 101-955 (1990) 
(Conf. Rep.), as reprinted in 1990 U.S.C.C.A.N. 6784, 
6795 (emphasis added).

Bottom line: per the Report’s first example, Section 
1227 was to focus on conduct outside of the United States 
that involved a direct impact on U.S. relations with a 
foreign country, Iran.

The Report’s second example: Section 1227 might be 
used when there “would [be a] viol[ation] [of] a treaty or 
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international agreement to which the United States is a 
party.” Id.

As a general matter, treaties are externally focused, 
concerned with foreign matters, not domestic ones.50 See 
Medellin v. Texas, 552 U.S. 491, 505, 128 S.Ct. 1346, 170 
L.Ed.2d 190 (2008) (“A treaty is ... primarily a compact 
between independent nations.”) (cleaned up); see also 3 
Debates in the Several State Conventions on the Adoption 
of the Federal Constitution (Jonathan Elliott ed., 1836) at 
514 (statement of James Madison: “The object of treaties 
is the regulation of intercourse with foreign nations, 
and is external.”); Treaties and Executive Agreements: 
Hearings on S.J. Res. 1 before a Subcomm. of the Sen. 
Comm. on the Judiciary, 84th Cong. 183 (1955) (Secretary 
of State Dulles) (stating that treaties cannot regulate 
matters “which do not essentially affect the actions of 
nations in relation to international affairs, but are purely 
internal”).

Treaties are overwhelmingly entered between the 
United States and other counties. See Medellin, 552 U.S. 
at 505, 128 S.Ct. 1346; Washington v. Wash. State Com. 

50.  “As a general matter” because of some arguable drift during 
recent decades. Compare Restatement (Second) of the Foreign 
Relations Law of the United States § 117(1)(a) (1965) (stating that 
the Constitution’s treaty power can be put in play only if the subject 
matter of the treaty “is of international concern”), with Restatement 
(Third) of the Foreign Relations Law of the United States § 302, cmt. 
c (1987) (“Contrary to what was once suggested, the Constitution does 
not require that an international agreement deal only with ‘matters 
of international concern.’ “).
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Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675, 99 S.Ct. 
3055, 61 L.Ed.2d 823 (1979); Restatement (Fourth) of the 
Foreign Relations Law of the United States § 301 (2018); 
Phillip R. Trimble, International Law: United States 
Foreign Relations Law 129 (1st ed. 2002).

And “viol[ating]” a treaty --- the Report’s stated 
concern --- would plainly impact U.S. relations with the 
country that was America’s treaty partner.51

In short, the Report’s examples point in the same 
direction: Section 1227 was expected to be used in 
contexts in which the underlying conduct (a) took place 
mainly abroad, not inside the United States, and (b) was 
determined by the Secretary to impact U.S. relations with 
another country.

51.  It is not crystal clear how a Section 1227 removal might 
prevent a treaty breach. But maybe the idea is that a country whose 
extradition request is not fulfilled by the United States would 
think of its extradition treaty as having been breached. On this 
understanding, Section 1227 might have been envisioned as working, 
in part, as a kind of back-up extradition-type mechanism, as when, for 
example, there is a failure of proof before the American extradition 
court, and an extradition therefore does not go forward. That is how 
Section 1227 was used in Massieu v. Reno, 91 F.3d 416, 418-19 (3d 
Cir. 1996). (In terms of the location-of-the-underlying-conduct point, 
note that when the United States extradites a person to country X, 
it is virtually always for conduct that occurred in country X, not for 
conduct that took place in the United States. See, e.g., Extradition 
Treaty, Mex.-U.S., art. 1(1), May 4, 1978, 31 U.S.T. 5059.)
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c)	 The Prior Statute

Look now to another piece of legislative history.

Section 1227 became law in 1990, and the Respondents 
direct the Court to Section 1227’s pre-enactment history. 
See Respondents’ Supplemental Brief at 6.

That history is laid out here over the next page or two.

* * *

A 1952 statute empowered the Secretary of State to 
order the removal of certain foreign nationals from the 
United States. See Immigration & Nationality Act of 1952, 
Pub. L. No. 82-414 § 241(a)(7), 66 Stat. 163, 206 (codified 
at 8 U.S.C. § 1251(a)(7)).

This statute had “for years” been understood to reach 
foreign nationals who might generate “adverse foreign 
policy consequences” for the United States. See 1987 
Hearing at 47 (letter of Assistant Att’y Gen. John Bolton).

The 1952 statute did not mention the words “foreign 
policy.” See Immigration & Nationality Act of 1952 
§§ 212(a)(27) (exclusion), 241(a)(7) (deportation).

Rather, per the 1952 statute, a foreign national could 
be removed if he “engage[d] in activities which would be 
prejudicial to the public interest ... of the United States.” 
See id. §§ 212(a)(27) (exclusion), 241(a)(7) (deportation).
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That worked because “public interest” could be read 
to cover foreign policy concerns. See 1987 Hearing at 47 
(letter of Assistant Att’y Gen. John Bolton) (describing 
the Department of Justice’s long-standing interpretation 
of the 1952 statue).

But it did so by casting a wide net --- one so broad that 
it allowed the Secretary of State to act on foreign policy 
concerns and also based on purely domestic concerns.

During the late 1980s, Attorney General Meese and 
Secretary of State Schultz gave a set of major speeches 
focused on changing immigration laws to pry open more 
space for free expression. See id. at 33 (statement of 
Abraham D. Sofaer, Legal Adviser of the State Dep’t) 
(describing the speeches).

Citing these speeches, former Judge Sofaer, then the 
State Department Legal Adviser, testified for the Reagan 
administration that the foreign-and-domestic 1952 statute 
could be eliminated, provided that a replacement statute 
gave back to the Secretary of State the foreign policy-
focused powers that he needed.

Judge Sofaer’s testimony:

We recognize ... that the “public interest” 
standard is broad, and we are prepared to 
support replacing it with language that limits 
the grounds of exclusion to potentially serious 
foreign policy consequences. (The public 
interest standard also encompasses internal 
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security cases, but we feel these are adequately 
handled under other sections of the law.) This 
narrowing of our authority is significant.... We 
recognize that the revised standard leaves 
considerable discretion in the Executive branch. 
But we believe it is difficult and inadvisable to 
be more precise in defining what cons[t]itutes 
a serious adverse foreign policy consequence. 
New crises and difficulties arise every day in 
our international relations, and we need some 
flexibility to deal with them.

Id. at 40-41.

The gist of Judge Sofaer’s testimony: the 1952 statute 
swept broadly and included powers to address both 
domestic (“internal”) concerns and also foreign policy 
concerns. Cf., e.g., id. at 57-58 (testimony of then-INS 
Commissioner Alan Nelson). The 1952 statute, he argued, 
could be struck from the books, so long as its kernel of 
foreign policy power was kept.

And that is where things went.

In 1990, Congress repealed the relevant part of the 
1952 statute and replaced it with the current Section 1227. 
See Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 
4978 (1990).

By eliminating the broad 1952 “public interest” 
standard and allowing for removal only on grounds related 
to “foreign policy interests,” Section 1227 provided what 
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the Reagan administration had wanted: a narrower 
statute, focused solely on the Secretary’s power as to 
foreign policy concerns, without any of the power of the 
old “public interest” standard as to matters of “internal” 
concern.

In a nutshell: Section 1227 was meant to focus on 
foreign concerns, not domestic ones. And that view 
undergirded the Reagan administration’s position --- 
which was to walk away from removal powers triggered 
by “internal” conduct, so long as foreign-focused removal 
powers stayed on the books.

2.	 Enforcement History

The Court can also look to Section 1227’s enforcement 
history.

In its Wyndham decision, the Third Circuit assessed 
enforcement history to help resolve a vagueness question. 
It scrutinized the complaints filed by an enforcement 
agency, the FTC, to get a handle on the notice that might 
have been provided to an entity that was later sued by the 
agency. See Wyndham, 799 F.3d at 257-58 & nn.22-24.52

52.  Three points here. First, in Wyndham the Third Circuit 
pointed to enforcement history to show that a company was not in 
the dark and therefore could not successfully make a lack-of-notice 
argument. See 799 F.3d at 258. But it makes little sense to think that 
enforcement history might be used to help defeat a lack-of-notice 
argument (as in Wyndham) but not to help bolster one (as here). 
Second, there are, in general, solid reasons to look to enforcement 
history. For example, it comes closer in time to a person’s alleged 
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Take up Section 1227’s enforcement history now.53

conduct than legislative history, and the example of a concrete case 
looms larger for an ordinary person than a given congressional 
report. Moreover, in terms of notice, what is actually being done (what 
the enforcement history shows) is likely more telling that what was 
first planned (which is what the legislative history shows). In addition, 
if the government always enforces a statute in one way but then spins 
it around and uses it in a wholly different way, that may lead to the 
sort of arbitrary enforcement that vagueness doctrine is specifically 
intended to guard against. Why ignore it? A third point. Enforcement 
history can count only if it provides public notice. Wyndham makes 
that clear, see 799 F.3d at 257, and public examples are the Court’s 
sole focus here. A seemingly non-public case put forward by the 
Respondents, see Respondents’ Letter (May 9, 2025) (ECF 241) at 1, 
has been put aside. (Note that the State Department has published 
three examples from Section 1227’s enforcement history on the 
internet, in its widely used compendium, the Digest of United States 
Practice in International Law 1991-1999.)

53.  A note on enforcement history in this case. This month, 
the Court convened a conference in lieu of oral argument and set 
a schedule for supplemental briefing. See ECF 224, 228. At the 
conference, the Court indicated it would be looking to enforcement 
history. See Transcript of May 2, 2025 Teleconference (ECF 229) at 
7:14-19, 8:6-10. No one objected. Five days later the Court ordered 
the Respondents to provide enforcement-history information. See 
ECF 231. The Respondents apparently agreed that such materials 
were relevant. They said they were “in the process” of gathering 
those materials themselves and “already intended to provide some of 
this information to the Court in [their then-upcoming] supplemental 
[legal brief].” ECF 232. But the Respondents asked for more time 
to provide the information. See id. More time was afforded, see ECF 
234; the Respondents produced enforcement history materials, see 
ECF 241, 246 --- and then, only after that, objected for the first time 
to the production of further information, and seemingly to the use 
of such materials, too. See Respondents’ Letter (May 9, 2025) (ECF 
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* * *

The enforcement history of Section 1227 lines up with 
its legislative history.

They point in the same direction: the statute was 
meant to be used, and generally was used (until the 
Petitioner’s case) as to people whose relevant conduct took 
place entirely abroad, or all but entirely abroad, and which 
was determined by the Secretary to impact U.S. relations 
with a foreign country.

Walk through the enforcement history now.

* * *

In 1995, the Secretary of State issued a Section 1227 
determination as to a Jordanian national. The underlying 
facts:

[T]he respondent was indicted in Jordan of 
conspiracy with the intention of committing 
terrorist acts. The indictment describes 
a deliberately unnamed organization in 
Jordan established for the purpose of fighting 
tyrant Arab rulers, resisting the “peace 
process,” combating vice, and fighting Jews and 
Americans. This documentation alleges that the 
organization collected arms and explosives and 

247). The Court did not press the matter. But one way or another, 
the Respondents’ objection came too late.
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attempted a number of bombings in cinemas 
in Jordan, and also a supermarket there, in 
January 1994. The respondent’s alleged role 
was training one of the organization’s founders 
at a training camp in the Philippines and 
agreeing to finance the organization after a 
visit to Jordan to assess the organization’s 
capabilities in early 1994. As a result of the 
legal proceeding in Jordan, the respondent was 
evidently sentenced to death in absentia for his 
role in the terrorist attacks.

In Re Mohammad J.A. Khalifa, 21 I. & N. Dec. 107, 108-
09 (BIA 1995).

The Secretary of State’s determination indicated that 
Jordan had requested the removal, see ECF 252 at 5-6, 
and that saying no would “damage U.S. relations with 
Jordan.” Id. at 6.

* * *

Later in 1995, the Secretary of State determined 
that the leader of a Haitian paramilitary force should be 
removed from the United States.

More of the same. Conduct that took place wholly 
abroad, and a determination by the Secretary that zeroed 
in on harm to U.S. relations with a foreign country.

Secretary of State Christopher’s determination:
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[T]he Revolutionary Front for the Advancement 
and Progress of Haiti (“FRAPH”) ... claims to 
be a political party, [but] it has never in fact 
participated in the national political process. 
It is officially regarded by the Department 
of State as an i llegitimate paramilitary 
organization whose members were responsible 
for numerous rights violations in Haiti in 
1993 and 1994. Opposition to FRAPH is a key 
element of our Haitian foreign policy, and we 
have said so publicly....

[The foreign national whose removal is sought] 
is one of the co-founders and current President 
of FRAPH. He was instrumental in sustaining 
the repression that prevailed in Haiti under 
the illegal military-led regime until it was 
displaced last September by the multinational 
force led by the United States. On February 
3, 1995, Mr. Constant sent a letter on behalf of 
FRAPH to the Special Representative of the 
Secretary General of the United Nations for 
Haiti using a Washington, D.C., return address 
and telephone number. In addition, since his 
arrival in the United States, FRAPH elements 
in Haiti have broadcast on Haitian radio tape 
recordings of Mr. Constant speaking on behalf 
of FRAPH to the Haitian people.

These activities create the impression in 
Haiti that the United States is permitting Mr. 
Constant to use the United States as a base 
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of operations for FRAPH. They fuel false 
but widespread perceptions in Haiti that Mr. 
Constant was deliberately allowed to enter the 
United States in December and that the United 
States Government is secretly supporting him; 
that the United States endorses both him and 
his positions; and that we approve of FRAPH. 
These misperceptions persist notwithstanding 
that we have consistently denounced FRAPH 
and made statements distancing the United 
States from it and Mr. Constant.

My concern about Mr. Constant’s presence and 
activities in the United States is heightened 
by the fact that elections for a new Haitian 
Parliament and for over 2,000 local government 
positions are scheduled for June 4, 1995. The 
United States has a huge stake in making sure 
that these elections --- the best manifestation 
of democracy --- are held successfully. Because 
Mr. Constant for many Haitians symbolizes 
the antithesis of democracy, permitting him 
to remain at large in the United States could 
undermine this important foreign policy 
objective....

The Haitian Government shares our belief that 
Mr. Constant is in the United States and has 
requested his extradition so that he may face 
criminal charges in Haiti. We have returned 
the request, which was technically deficient, 
to the Haitian Government, to which we have 



Appendix D

186a

offered assistance in perfecting the documents. 
Given the compelling foreign policy interests at 
stake, it is essential that we seek Mr. Constant’s 
deportation independent of any extradition 
efforts.

Letter from Warren Christopher, Sec’y of State, to Janet 
Reno, Att’y Gen. (Mar. 29, 1995), U.S. Dep’t of State, 
https://perma.cc/24DS-V4DR (accessed on May 28, 2025) 
(retrieved through the Digest of United States Practice 
in International Law 1991-1999).54

* * *

Fast-forward two years, to a 1997 determination from 
Secretary of State Albright and another example of the 
same pattern.

A foreign national’s removal was sought based on 
purely foreign conduct, and also based on an impact on 
U.S. relations with other countries. Among other things, 
a refusal might have harmed a U.S.-led peace process, 
and might have made other countries less likely to help 
America deny safe havens to terrorists.

I have determined that the entry, continued 
presence, or activities in the United States 

54.  See also, e.g., Matthew Purdy, Hiding in Plain Sight: Search 
for Haitian Exile, N.Y. Times, May 24, 1995, at B.1 (newspaper 
article describing Constant’s removal from the United States); INS 
Agents Arrest Emmanuel Constant, United Press Int’l (May 11, 
1995), https://perma.cc/8UMS-MFSR (accessed on May 28, 2025) 
(same).
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of Mousa Mohammed Abu Marzook ... would 
have potentially serious adverse foreign policy 
consequences for the United States and would 
compromise a compelling United States foreign 
policy interest. My determination is based on 
the following considerations....

Mr. Marzook, who acknowledges that he is 
a top official of Hamas, has been declared a 
“Specially Designated Terrorist” under the 
authority of [a Presidential] executive order 
by virtue of his actions on behalf of Hamas. 
All assets of both Hamas and Mr. Marzook in 
the United States are blocked, and financial 
transactions with each are prohibited unless 
authorized by the Department of the Treasury’s 
Office of Foreign Assets Control.

Additionally, during the course of recent 
extradition proceedings against Mr. Marzook 
initiated at the request of the Government of 
Israel, two U.S. courts found probable cause 
that he was criminally responsible for ten 
specific, grave incidents of terrorism in and 
around Israel before his arrival in the United 
States. Judge Duffy stated:

“I find that there is probable cause 
to believe Abu Marzook engaged in 
and intended to further aims of the 
conspiracy by his membership in and 
support of the Hamas organization. 
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I also find that probable cause exists 
that Abu Marzook knew of Hamas’s 
plan to carry out violent, murderous 
attacks, that he selected the leadership 
and supplied the money to enable the 
attacks to take place and that such 
attacks were, therefore, a foreseeable 
consequence of the conspiracy.”

Judge Wood, in her ruling, found that “the 
evidence [Judge Duffy] relied upon is more 
than sufficient to sustain his ruling,” noting as 
an example Mr. Marzook’s public acceptance 
of responsibility on behalf of Hamas for an 
October 9, 1994, attack in a pedestrian mall in 
downtown Jerusalem....

The credibility of United States policies would 
be jeopardized if a prominent leader of a 
designated terrorist organization were allowed 
to reside in the United States. This in turn 
would undermine our ability to seek cooperation 
from others in denying terrorists [safe haven]. 
Moreover, this is a particularly crucial moment 
in the Middle East peace process, when senior 
United States officials are making a maximum 
effort to secure cooperation in the fight against 
Hamas terrorism and to resume the negotiating 
process.

Letter from Madeleine Albright, Sec’y of State, to Janet 
Reno, Att’y Gen. (Apr. 4, 1997) (quoting Marzook v. 
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Christopher, 1996 WL 583378 (S.D.N.Y. Oct. 10, 1996)), 
https://perma.cc/Q87M-UD99 (retrieved through the 
Digest of United States Practice in International Law 
1991-1999) (accessed on May 28, 2025) (cleaned up).

* * *

Finally: Matter of Ruiz-Massieu, 22 I. & N. Dec. 833 
(BIA 1999).

There, federal officials sought to remove Mario Ruiz-
Massieu. See Massieu, 91 F.3d at 417-19. He was “the 
second ranking law enforcement authority in Mexico” 
and was facing “serious” and “unprecedented” criminal 
charges there. Massieu, 915 F. Supp. at 711.

Ruiz-Massieu was alleged to have violated Mexican 
criminal law while serving in Mexico as a Mexican 
government official. See id. The Secretary’s determination 
focused entirely on his alleged activities abroad. And it 
zeroed in on damage in the absence of removal to “U.S.-
Mexican relations.”

The U.S. Government has consistently urged 
Mexico to take the steps towards reform 
in its justice system that President Zedillo 
is so forcefully pursuing. The ability to 
prosecute Mr. Ruiz Massieu and other powerful 
individuals in Mexico for the crimes of which 
they are accused is key to the success of 
Zedillo’s pledge to transform totally the judicial 
and law enforcement system and to rid Mexico 
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of corruption and abuse of power. Should the 
U.S. Government not return Mr. Ruiz Massieu 
to Mexico, our support of such reforms would 
be seen as hollow and self-serving and would be 
a major setback for President Zedillo and our 
combined efforts to chart a new and effective 
course of U.S.-Mexican relations.

Id. at 712.55

* * *

The legislative history and the enforcement history 
of Section 1227 sit on the same side of the scale.

Section 1227 was generally meant to be used, and has 
been used, for conduct (a) that entirely or all but entirely 
took place outside the United States and (b) that, as 
determined by the Secretary, would impact U.S. relations 
with a foreign country.

But here, per the Secretary’s determination, 
the Petitioner acted solely within the United States. 
See Determination at 2. And the Secretary did not 
affirmatively determine that the Petitioner’s conduct had 
any impact on U.S. relations with another country.

55.  See generally Ronald Smothers, Former Mexican Deputy 
Attorney General Indicted for Drug Trafficking, N.Y. Times (Aug. 
28, 1999), https://perma.cc/3DZZ-EBG8 (accessed on May 28, 2025); 
Ex-Official of Mexico Indicted, Wash. Post. (Aug. 27, 1999), https://
www.washingtonpost.com/archive/politics/1999/08/28/ex-official-of-
mexico-indicted/8633fe6d-5e2b-476a-8496-cc72cbca6a5d (accessed 
on May 28, 2025).
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The legislative and enforcement history do not 
suggest in “the common mind,” McBoyle, 283 U.S. at 
27, 51 S.Ct. 340, that removal might be sought in these 
circumstances.56

Rather, they underscore that a Section 1227 removal 
of the kind at issue here is unprecedented --- not within 
the realm of conduct that the statute normally covers, of 
which an ordinary person would have notice.

E.	 Difficulty

To see the next point, start with this legal principle: 
a law can be unconstitutionally vague when it conditions 
liability or punishment (or here, removal) on a standard 
that requires analysis that is simply too hard for an 
ordinary person to realistically pull off.

The Supreme Court has made that clear, as discussed 
below. And it is not hard to see its reasoning.

A standard that is too hard to use undermines notice. 
As a practical matter, it leaves people guessing as to 
whether they are violating the law.

And such a standard also ups the odds of arbitrary 
enforcement, because it leaves enforcers to guess, too.

56.  If anything, the relevant “history and practice,” Beauharnais 
v. Illinois, 343 U.S. 250, 253, 72 S.Ct. 725, 96 L.Ed. 919 (1952), might 
have led an ordinary person to affirmatively believe that domestic 
conduct which the Secretary has not determined affects U.S. 
relations with another country is beyond the reach of Section 1227.
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Take this up now, along with its implications for this 
case.

* * *

Legal standards often require some analysis, and that 
is not generally a vagueness problem.

Take an ordinance that says a person picketing outside 
a school commits a crime if she makes noise that disturbs 
a class.

The ordinance requires the demonstrator to think 
through the possible relationship between a cause (her 
protest) and a possible effect (disruption of the students 
and teachers working away inside).

If she gets the analysis wrong --- or at least analyzes 
things differently than a police officer might --- the 
demonstrator can be arrested.

This is no vagueness issue.

The ordinance requires an analysis that is not 
especially complicated or obscure. People can figure out 
whether “normal ... activity ... is about to be disrupted.” 
Grayned, 408 U.S. at 112, 92 S.Ct. 2294.

No surprise, then, that anti-noise ordinances along 
the lines of the above have routinely survived vagueness 
challenges. See, e.g., id.; Cameron, 390 U.S. at 615-17, 88 
S.Ct. 1335 (rejecting vagueness challenge to an ordinance 
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that prohibited demonstrations that disturbed activity 
inside a courthouse); see generally Nash v. United States, 
229 U.S. 373, 377, 33 S.Ct. 780, 57 L.Ed. 1232 (1913) (“[T]
he law is full of instances where a man’s fate depends on 
his estimating rightly.”).

Consider another law.

This one told truck drivers hauling explosives to avoid 
“driving into or through congested thoroughfares, places 
where crowds are assembled” --- “so far as practicable, 
and, where feasible.” Boyce Motor Lines, 342 U.S. at 339, 
72 S.Ct. 329.

This can be tricky to figure out in big cities, and a 
truck company hauling loads from New Jersey to New 
York was charged with breaking the referenced law. See 
id.

It argued the law was unconstitutionally vague. See id. 
at 339-40, 72 S.Ct. 329. But the Supreme Court disagreed. 
See id. at 343, 72 S.Ct. 329.

Trucking-industry groups had been involved in 
formulating the law, see id. at 341-42, 72 S.Ct. 329, and 
truckers could realistically be expected to thread the 
needle by mapping out routes that dodged “congested” 
streets and “crowd[ed]” places. See id. at 342-43, 72 S.Ct. 
329; accord, e.g., Sproles, 286 U.S. at 393, 52 S.Ct. 581 
(rejecting vagueness challenge to a law that required 
truckers to use the “shortest practicable route to [their] 
destination”).
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In the noise-ordinance cases and in the trucking cases, 
the operative legal standards required some analysis. But 
not too much, and so the Supreme Court held there was 
no vagueness problem.

There are cases, though, that go the other way 
--- cases in which the analysis required by a statute’s 
operative standard was too difficult as a practical matter, 
and so the Supreme Court struck down the statute.

Walk through the cases now.

* * *

First, International Harvester Co. of America v. 
Kentucky, 234 U.S. 216, 34 S.Ct. 853, 58 L.Ed. 1284 (1914).

A Kentucky law allowed certain businesses to come 
together to sell their goods --- but only if that would not 
raise prices. See id. at 221, 34 S.Ct. 853.

How to confirm that prices did not jump?

Per the Kentucky law, that was a matter of determining 
whether current prices were no more than what “the 
market value under fair competition” would have been 
--- that is, the prices “under normal market conditions,” 
id., had the businesses not decided to join together in the 
first place.

A company, International Harvester, was convicted 
under this law. See id. at 219, 34 S.Ct. 853. But the 



Appendix D

195a

Supreme Court, per Justice Holmes, struck down the law 
as unconstitutionally vague.

Why? Not because the Kentucky law required wading 
through some shades of gray. Many laws require that.

Negligence law, per the Supreme Court, was one such 
example: “between the two extremes of the obviously 
illegal and the plainly lawful there is a gradual approach, 
and that the complexity of life makes it impossible to draw 
a line in advance without an artificial simplification that 
would be unjust.” Id. at 223, 34 S.Ct. 853. Laws against 
negligence leave room for judgment, but they are not 
vague. They involve well-known concepts, which makes 
it “comparatively easy for common sense to keep to what 
is safe.” Id.

But the Kentucky law was vague because “common 
sense” could be no help. Only “complex[ ],” id ., 
counterfactual economic analysis could indicate what 
prices might have been had the businesses not come 
together --- and without doing that analysis, International 
Harvester could not stay on the right side of the law.

But why not just require International Harvester to 
loose accountants and economists on the pricing question?

The Supreme Court’s answer: the required analysis 
was simply too hard.

Working through it would vex “the acutest commercial 
mind.” Id. The facts --- necessary grist for any financial 
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analysis --- were “uncertain both in nature and degree.” 
Id. They were “only partially determinate.” Id. The end 
result would be “[t]o compel [businesses] to guess,” “to 
divine prophetically.” Id.

All of this, per the Supreme Court, was too much, 
and so it struck down the law as vague. See id. at 222-
24, 34 S.Ct. 853; accord, e.g., Am. Seeding Mach. Co. v. 
Kentucky, 236 U.S. 660, 662, 35 S.Ct. 456, 59 L.Ed. 773 
(1915); Collins v. Kentucky, 234 U.S. 634, 638, 34 S.Ct. 
924, 58 L.Ed. 1510 (1914).

Ordinary people need to have a real shot at 
understanding what the law requires. That is impossible 
when a law’s requirements are articulated through an 
analysis that must be done --- but which is so challenging 
that it ultimately calls for a great deal of guesswork. See 
Harriss, 347 U.S. at 617, 74 S.Ct. 808 (“The underlying 
principle [of vagueness law] is that no man shall be held 
criminally responsible,57 for conduct which he could not 
reasonably understand to be proscribed.”).58

57.  As noted in Part III, the vagueness doctrine that applies to 
criminal cases applies in removal cases. See Dimaya, 584 U.S. at 156-
57, 138 S.Ct. 1204 (citing Jordan, 341 U.S. at 229, 231, 71 S.Ct. 703).

58.  A passage in International Harvester suggests that the 
analysis the statute required was not just difficult, but impossible 
--- requiring “gifts that mankind does not possess.” 234 U.S. at 
224, 34 S.Ct. 853. But an impossibility reading of the case would 
be too strong. Judges routinely deal with counterfactual questions. 
What would a person have earned if she had not been injured? And 
counterfactual questions can be sprawling. Think of an antitrust 
class action. Or some of the lost-profits issues in major commercial 
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Now take another case, United States v. L. Cohen 
Grocery Co., 255 U.S. 81, 41 S.Ct. 298, 65 L.Ed. 516 (1921).

The defendant, a grocer, was charged with violating 
a law that barred sales of certain goods at an “unjust or 
unreasonable rate.” Id. at 89, 41 S.Ct. 298 (cleaned up).

District judges had taken numerous approaches to 
determining a “[ ]reasonable” rate. See id. at 90 n.2, 41 
S.Ct. 298. They came up with various formulas; these 
accounted for the price the defendant paid, handling costs, 
and typical industry profits. See id.

The Supreme Court might have gone with any one 
of those --- especially because the statute in question 
had a mens rea requirement, see id. at 86, 41 S.Ct. 298, 
something that has long been understood as stiff medicine 
for curing a vagueness problem. See, e.g., Screws v. United 
States, 325 U.S. 91, 101—103, 65 S.Ct. 1031, 89 L.Ed. 
1495 (1945); United States v. Ragen, 314 U.S. 513, 524, 
62 S.Ct. 374, 86 L.Ed. 383 (1942); Gorin v. United States, 

disputes. Or the price effects of foreign goods dumped in the 
domestic market. See, e.g., Swiff-Train Co. v. United States, 793 
F.3d 1355 (Fed. Cir. 2015). The counterfactual economics question in 
International Harvester question would have been very hard. That 
was the Supreme Court’s point. But it would not likely have seemed 
literally impossible to Justice Holmes and his colleagues. (Indeed, 
economists often resolve tough questions by seeking out “natural 
experiments.” And one could have been at hand in International 
Harvester. To ask how the market would have worked without the 
combinations Kentucky allowed, it might have been possible to simply 
look to the prices being charged in similar markets that did not have 
a combinations law like Kentucky’s.)
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312 U.S. 19, 27—28, 61 S.Ct. 429, 85 L.Ed. 488 (1941); 
Omaechevarria, 246 U.S. at 348, 38 S.Ct. 323.

But the Court struck down the statute as vague. See 
L. Cohen Grocery, 255 U.S. at 92-93, 41 S.Ct. 298. The 
range of facts that might relate to whether a price is 
“unreasonable” was simply too broad to get a solid handle 
on.

[The statute] confines the subject-matter of the 
investigation which it authorizes to no element 
essentially inhering in the transaction as to 
which it provides. It leaves open, therefore, the 
widest conceivable inquiry, the scope of which 
no one can foresee and the result of which no one 
can foreshadow or adequately guard against.

Id. at 89, 41 S.Ct. 298.

The statute, in short, envisioned a standard (“[ ]
reasonable” and “[ ]just”) for allowable prices. See id. at 
86, 41 S.Ct. 298.

That standard, on its own, may not have been too 
hard to administer. See Cameron, 390 U.S. at 616 & n.7, 
88 S.Ct. 1335 (holding that “unreasonable” is not vague 
--- and noting that the Constitution itself uses that term).

But applying the standard, figuring out how it might 
actually work as to the price of a pound of sugar --- that 
was too much. The equation was too difficult to work 
through, because its factual inputs could be anything and 
everything --- “the widest conceivable inquiry.”
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A third case is Johnson v. United States, 576 U.S. 591, 
135 S.Ct. 2551, 192 L.Ed.2d 569 (2015).

There, the Supreme Court considered a provision of 
federal law that lengthened a defendant’s prison term 
if she had three or more prior convictions for a “violent 
felony.” See id. at 593, 135 S.Ct. 2551 (cleaned up). The 
law, as interpreted by the Supreme Court, defined 
“violent felony” in light of whether the underlying crime’s 
“ordinary case” posed a serious risk of physical injury. 
See id. at 596, 135 S.Ct. 2551 (cleaned up).

This was too vague an approach under the Constitution, 
the Supreme Court held. One of the main reasons why:

How does one go about deciding what kind of 
conduct the ‘ordinary case’ of a crime involves? 
A statistical analysis of the state reporter? A 
survey? Expert evidence? Google? Gut instinct? 
To take an example, does the ordinary instance 
of witness tampering involve offering a witness 
a bribe? Or threatening a witness with violence? 
... Explaining why attempted burglary poses 
a serious potential risk of physical injury, the 
Court said: “An armed would-be burglar may 
be spotted by a police officer, a private security 
guard, or a participant in a neighborhood 
watch program. Or a homeowner ... may give 
chase, and a violent encounter may ensue.” 
The dissent, by contrast, asserted that any 
confrontation that occurs during an attempted 
burglary “is likely to consist of nothing more 
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than the occupant’s yelling ‘Who’s there?’ from 
his window, and the burglar’s running away.” 
The [statute] offers no reliable way to choose 
between these competing accounts of what 
‘ordinary’ attempted burglary involves.

Id. at 597, 135 S.Ct. 2551 (cleaned up).

The questions posed by the Supreme Court, through 
Justice Scalia, were sharp and telling. But they were 
clearly rhetorical.

It is possible to work out, at least roughly, what the 
“ordinary” case of a crime is. For example, a “statistical 
analysis” of reported cases would likely shed light on 
that,59 and an expert deep dive might, too. Indeed, the 
Sentencing Guidelines are in part premised on typicality. 
See Koon v. United States, 518 U.S. 81, 94, 116 S.Ct. 
2035, 135 L.Ed.2d 392 (1996) (noting that the United 
States Sentencing Commission bases its Guidelines on 
“a heartland of typical cases”); U.S. Sent’g Guidelines 
Manual at 7 (U.S. Sent’g Comm’n 2024) (“When a court 
finds an atypical case, one to which a particular guideline 
linguistically applies but where conduct significantly 

59.  There are, for example, around two to three dozen people 
charged each year in the federal system under the statute that 
forbids witness tampering. See Federal Criminal Case Processing 
Statistics Data Tool, Bureau of Just. Stats., https://fccps.bjs.ojp.gov/
home.html?dashboard=FJSP-CriminalCodeStats&tab=CriminalCo
deStatistics&ccm=4 (accessed on May 28, 2025) (Select “Number of 
persons in cases filed” and “18:1512 B”). The indictments for these 
can help show what is typical.
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differs from the norm, the court may consider whether a 
departure is warranted.”).

The point is only this: Johnson does not rest on the 
idea that it is literally impossible to determine what the 
“ordinary” case of a crime is --- only that the analysis is 
enormously difficult and consuming.

And when the law requires an analysis like that, 
vagueness red flags go up, as they did in International 
Harvester and L. Cohen Grocery, too.

This point looms especially large in First Amendment-
related cases.60

To see how, look to a final case, Herndon v. Lowry, 
301 U.S. 242, 57 S.Ct. 732, 81 L.Ed. 1066 (1937).

There, the Supreme Court reviewed a state criminal 
conviction. The underlying statute had been construed 
as requiring an element of violence, see id. at 262-63, 57 
S.Ct. 732, but the defendant had done little more than 
recruit Communist Party members and possess certain 
literature. See id. at 253, 57 S.Ct. 732.

On what basis, then, could he have been convicted? 
How could the violence aspect of the conviction be 
sustained?

60.  The Petitioner’s case is a First Amendment case. See Part 
V.F.
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The state courts’ answer: based on the potential 
actions of others --- on the defendant’s “influence ... in 
causing such action by those whom he sought to induce.” 
Id. at 262, 57 S.Ct. 732.

Quoting L. Cohen Grocery at length, see id. at 263, 57 
S.Ct. 732, and citing a set of other vagueness cases, see 
id. at 263 n.14, 57 S.Ct. 732, the Supreme Court reversed 
the conviction.

The state’s criminal law, the Supreme Court held, 
improperly allowed for conviction based on a “forecast,” 
id. at 262, 57 S.Ct. 732, the “result of a chain of causation,” 
id., as to how others might in the future respond to the 
defendant’s past actions.

The question thus proposed to a jury involves 
pure speculation as to future trends of 
thought and action. Within what time might 
one reasonably expect that an attempted 
organization of the Communist Party in the 
United States would result in violent action by 
that party? If a jury returned a special verdict 
saying twenty years or even fifty years, the 
verdict could not be shown to be wrong. The law, 
as thus construed, licenses the jury to create 
its own standard in each case.

Id. at 263, 57 S.Ct. 732.

The theory that the defendant “ought to have foreseen 
his words would have some effect in the future conduct of 
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others,” id. at 263-64, 57 S.Ct. 732, was, per the Supreme 
Court, too “vague.” See id. at 264, 57 S.Ct. 732.

* * *

Come back now to this case.

Section 1227, the subject of the Petitioner’s as-applied 
challenge, triggers the same difficulties as the just-cited 
cases.

The Secretary of State’s determination rests, as 
relevant here, on the idea that the Petitioner’s conduct in 
the United States impacted the global fight against anti-
Semitism. See Determination at 2.61

But there is no suggestion as to how.

The Secretary’s determination does not say that the 
Petitioner contacted anyone outside the United States. 
And the Secretary’s determination does not suggest that 
people abroad paid any attention to the Petitioner --- let 
alone that he influenced them in the direction of prejudice 
(or in any other direction for that matter).

The implied understanding of Section 1227 at work 
in the Secretary’s determination would seem to be this: 
while the statute covers only impacts on “foreign policy,” 

61.  Put aside for now that the Secretary of State did not 
affirmatively determine whether this had the required impact on 
U.S. relations with other countries.
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those impacts can be the product of domestic action that 
is not said to be directed to the outside world.

Impacts of that sort can plainly happen. Ideas and 
words can spread. An act here can cause bias there. One 
person’s example can “influence” another person --- “as a 
result of a chain of causation.” Herndon, 301 U.S. at 262, 
57 S.Ct. 732.

But if that is the idea, how is an ordinary person to 
have notice that his conduct in America may have the 
impact that Section 1227 requires? How will he know 
whether people are hearing his words? That they are 
being influenced by them? That he is being seen by others 
as a kind of role model? What facts will he need to look to 
in order to answer these questions? Is he to read foreign 
newspapers to see whether he is being covered and how? In 
what languages? Newspapers from what places? Should he 
look to YouTube? TikTok? How thoroughly must he search 
for himself online? And critically: how much influence 
abroad is enough? When will he have a sense that his 
influence has risen to the high level of “compromis[ing]” 
--- “undermin[ing],” Compromise, v., sense 2, Oxford 
American Writer’s Thesaurus (2024) (emphasis added) 
--- a compelling American foreign policy interest?62

If a person wishes to steer clear of the possibility 
of being removed from the United States under Section 

62.  Cf. Johnson, 576 U.S. at 597, 135 S.Ct. 2551 (“How does 
one go about deciding what kind of conduct the ‘ordinary case’ of a 
crime involves? A statistical analysis of the state reporter? A survey? 
Expert evidence? Google? Gut instinct?”).
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1227, he will have to go quiet, or he will have to figure 
these things out.

But having people go quiet because they cannot 
readily determine how to stay on the right side of the law 
--- that is one of the things vagueness doctrine exists to 
guard against.63

And as to figuring things out, the task is, simply, very 
hard.

Answering the questions listed out above depends on 
an extraordinarily broad range of information.

And the questions are, in any event, difficult --- around 
as hard as the questions in International Harvester, L. 
Cohen Grocery, and Johnson, cases in which the legal 
standards were too hard to realistically apply, to the 
point that they did not allow for real notice to potential 
violators and the underlying statutes were struck down 
by the Supreme Court as unconstitutionally vague.

And more pointedly: a standard that turned on a 
“forecast” as to how others might be “influenced” by one’s 
conduct was stuck down as vague by the Supreme Court 
in Herndon.

63.  See Grayned, 408 U.S. at 109, 92 S.Ct. 2294 (“[W]here a 
vague statute abuts upon sensitive areas of basic First Amendment 
freedoms, it operates to inhibit the exercise of those freedoms. 
Uncertain meanings inevitably lead citizens to steer far wider of 
the unlawful zone than if the boundaries of the forbidden areas were 
clearly marked.”) (cleaned up).
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But that is what Section 1227 asks of the Petitioner 
here.

F.	 The First Amendment

A final point.

When it comes to First Amendment-protected speech, 
the Supreme Court has repeatedly said that vagueness 
doctrine is especially demanding.64

The Secretary’s determination here falls into First 
Amendment category.

64.  See Fox Television Stations, 567 U.S. at 253-54, 132 S.Ct. 
2307; Reno v. Am. C.L. Union, 521 U.S. 844, 871-72, 117 S.Ct. 2329, 
138 L.Ed.2d 874 (1997); Marks v. United States, 430 U.S. 188, 196, 
97 S.Ct. 990, 51 L.Ed.2d 260 (1977); Buckley v. Valeo, 424 U.S. 1, 41, 
96 S.Ct. 612, 46 L.Ed.2d 659 (1976); Parker v. Levy, 417 U.S. 733, 
756, 94 S.Ct. 2547, 41 L.Ed.2d 439 (1974); Goguen, 415 U.S. at 573, 
94 S.Ct. 1242; Grayned, 408 U.S. at 109, 92 S.Ct. 2294; Ashton v. 
Kentucky, 384 U.S. 195, 200, 86 S.Ct. 1407, 16 L.Ed.2d 469 (1966); 
Baggett, 377 U.S. at 372-73 & n.10, 84 S.Ct. 1316; Cramp, 368 U.S. at 
287-88, 82 S.Ct. 275; Smith v. California, 361 U.S. 147, 151, 80 S.Ct. 
215, 4 L.Ed.2d 205 (1959); Cantwell v. Connecticut, 310 U.S. 296, 308, 
60 S.Ct. 900, 84 L.Ed. 1213 (1940); see also Ashcroft v. Free Speech 
Coal., 535 U.S. 234, 258, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002); 
Interstate Cir., Inc. v. City of Dall., 390 U.S. 676, 684-90, 88 S.Ct. 
1298, 20 L.Ed.2d 225 (1968); Cox v. Louisiana, 379 U.S. 536, 551-52, 
85 S.Ct. 453, 13 L.Ed.2d 471 (1965); Edwards v. South Carolina, 372 
U.S. 229, 237, 83 S.Ct. 680, 9 L.Ed.2d 697 (1963); Winters, 333 U.S. 
at 509-10, 68 S.Ct. 665; Stromberg v. California, 283 U.S. 359, 369, 
51 S.Ct. 532, 75 L.Ed. 1117 (1931).
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The Secretary’s determination suggests it was based 
on the Petitioner’s “lawful” “beliefs, statements, or 
associations.” Determination at 1.

And “beliefs,” “statements,” and “associations” are 
generally protected by the First Amendment. See, e.g., 
Elfbrandt v. Russell, 384 U.S. 11, 18, 86 S.Ct. 1238, 16 
L.Ed.2d 321 (1966); Kingsley Int’l Pictures Corp. v. 
Regents of Univ. of State of N.Y., 360 U.S. 684, 688, 79 
S.Ct. 1362, 3 L.Ed.2d 1512 (1959).65

* * *

When the First Amendment is implicated, as here, 
vagueness doctrine becomes especially unforgiving.

To see the point, look first to Buckley v. Valeo, 424 
U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976).

There, the Supreme Court considered a vagueness 
challenge to a campaign-finance statute.

The challenged provision read: “No person may 
make any expenditure ... relative to a clearly identified 

65.  Sometimes, though, they are not. Think, for example, of 
“fighting” words or “true threats.” See Counterman v. Colorado, 600 
U.S. 66, 72, 143 S.Ct. 2106, 216 L.Ed.2d 775 (2023); Chaplinsky v. New 
Hampshire, 315 U.S. 568, 572, 62 S.Ct. 766, 86 L.Ed. 1031 (1942). But 
those carveouts are not in play. The Secretary has proceeded on the 
basis that the Petitioner’s “beliefs, statements, or associations” were 
“otherwise lawful” --- lawful, that is, but for their being a predicate 
for a Section 1227 removal.
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candidate during a calendar year which, when added to 
all other expenditures made by such person during the 
year advocating the election or defeat of such candidate, 
exceeds $1,000.” Id. at 193, 96 S.Ct. 612.

This is much more specific and sharply drawn than 
Section 1227’s “compromise[s] a compelling ... foreign 
policy interest.”

And on first glance, it looks like it easily clears the 
vagueness bar.

After all, the statute’s words limit the giving of one 
person (“no person”) towards another (“a clearly identified 
candidate”) during a clearly defined time (“a calendar 
year”) to a fixed amount of money (“$1,000”). On top of 
that, the act included its own definitions for “expenditure,” 
“clearly identified,” and “candidate.” See id. at 41, 96 S.Ct. 
612.

But there was a problem, the Supreme Court said.

One statutory term, “relative to,” was left undefined. 
See id. at 41, 96 S.Ct. 612. And that suggested possible 
vagueness. See id.

To salvage the statute, the Court looked to context 
and legislative history. Context permitted (and maybe 
required) “ ‘relative to’ a candidate to be read to mean 
‘advocating the election or defeat of’ a candidate.” Id. at 
42, 96 S.Ct. 612. And this definition also found support in 
the Senate Report, House Report, Conference Report, 
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and the opinion of the court of appeals. See id. at 42 n.49, 
96 S.Ct. 612.

But even that did not close the door on the vagueness 
problem. See id. at 42, 96 S.Ct. 612. It just opened the 
way to new questions. What did it mean to advocate “the 
election or defeat of” a candidate? The line between such 
advocacy, which the statute limited, and “discussion of 
issues or candidates,” which it did not, was too hazy, the 
Court said. See id. at 42-43, 96 S.Ct. 612.

“Such a distinction offers no security for free 
discussion.” Id. at 43, 96 S.Ct. 612 (cleaned up). “In these 
conditions it blankets with uncertainty whatever may 
be said. It compels the speaker to hedge and trim.” Id. 
(cleaned up).

So the Supreme Court further narrowed the statute.

As newly construed, the provision would extend “only 
to expenditures for communications that in express terms 
advocate the election or defeat of a clearly identified 
candidate for federal office.” Id. at 44, 96 S.Ct. 612.

And the Court listed specific phrases ---- “express 
words of advocacy of election or defeat, such as ‘vote for,’ 
‘elect,’ ‘support,’ ‘cast your ballot for,’ ‘Smith for Congress,’ 
‘vote against,’ ‘defeat,’ ‘reject’ “ --- to show exactly where 
the line was. Id. at 44 n.52, 96 S.Ct. 612.

Only with that extraordinary amount of specificity 
now baked in did the Court hold that the provision could 
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survive a vagueness challenge under the heightened 
First Amendment standard afforded to political speech. 
See id. at 44, 96 S.Ct. 612; see also id. at 41, 96 S.Ct. 612 
(noting that the Buckley Court was wrestling with an area 
“permeated by First Amendment interests”).

And there can be no doubt that the statute in Buckley, 
which barely squeaked by, was much less vague than 
Section 1227.

* * *

Buckley is not alone.

Look to a final case, United States v. Loy, 237 F.3d 
251 (3d Cir. 2001).

The defendant there, convicted for possessing child 
pornography, challenged a supervised-release condition 
as vague. The condition barred him “from possessing all 
forms of pornography, including legal adult pornography.” 
Id. at 261. (cleaned up).66

Was this too vague? Yes, the Third Circuit held.

The court was not writing on a completely blank 
slate in defining “pornography.” The Supreme Court had 
at least pointed to a definition of the word, though that 
was dicta of the most glancing kind. See id. at 263 (citing 

66.  The court of appeals noted that pornography receives First 
Amendment protection. See id. at 261-63.
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Miller v. California, 413 U.S. 15, 19 n.2, 93 S.Ct. 2607, 37 
L.Ed.2d 419 (1973)).

That definition and others in dictionaries left room 
for debate. See id. at 263-64. And even with their help, 
the Third Circuit could not say whether pornography 
encompassed only visual materials or included pure 
text and sound recordings, or whether it would sweep in 
medical textbooks and classic novels. See id. at 264, 266.

And while a federal statute defined a related term, 
“child pornography,” that definition did not fit with the 
release condition. See id. at 263 n.4 (citing 18 U.S.C. 
§ 2256). The court declined to adopt it (though it noted 
that the district court might borrow from it on remand). 
See id. at 267.

The court also declined to salvage the condition by 
reading it to include a mental-state requirement. Mens 
rea “cannot eliminate vagueness if it is satisfied by an 
‘intent’ to do something that is in itself ambiguous,” the 
court said. Id. at 265 (cleaned up).

The no-pornography condition went too far, and the 
First Amendment was part of why. “[W]ith no guidepost 
for [the defendant], the pornography prohibition as 
currently written violates due process by failing to provide 
[the defendant] with adequate notice of what he may and 
may not do, chilling his First Amendment rights.” Id. at 
267. The court of appeals vacated the condition. See id. 
at 270.
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* * *

The Supreme Court has repeatedly held that when it 
comes to First Amendment vagueness, the kind at issue 
here, the bar is raised to its highest level. See Part III.

But the Court does not seem to have set down a 
doctrinal test that reflects the special rigor demanded in 
this area.

No matter, though.

Buckley and Loy make clear what it means.

Think of the Supreme Court in Buckley, which upheld 
the campaign-finance statute, but only after working at 
length to pin it down.

And think of the Third Circuit in Loy, which looked to 
dictionaries, another statute, and a mens rea requirement 
--- but still struck down the supervised-release condition 
as vague.

As the Court has shown, the Secretary’s determination 
has many vagueness-as-applied strikes against it.

Section 1227 is vaguer than other statutes that have 
been struck down. See Part V.C.

Section 1227 has been applied here in a surprising way 
--- one that lessens the notice that an “ordinary person” 
receives and leaves enforcement fully “standardless.”
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The Secretary has not determined that the Petitioner’s 
conduct has impacted U.S. relations with another country. 
But that is what Section 1227 requires. See Part V.B.

And the statute’s legislative and enforcement history 
do not foreshadow the Secretary’s determination. See 
Part V.D.

Moreover, Section 1227, as applied here, requires hard 
thinking to even know whether it is being triggered. See 
Part V.E.

Take all of those headwinds, and add to them the First 
Amendment’s.

The result is that the Petitioner is likely to succeed on 
the merits of his claim that Section 1227 is unconstitutionally 
vague as applied to him through the Secretary of State’s 
determination.

G.	 Another Approach

The premise of the analysis set out above in Part V.B 
to Part V.F is that (a) dictionaries say that “foreign policy” 
concerns state-to-state relations, see Part V.A.3, and (b) 
vagueness doctrine instructs that statutes like Section 
1227 must be interpreted in light of such dictionary 
definitions. See id.

All of this is sound.

But nonetheless, consider now an alternative approach 
to the vagueness question that appears to implicitly drive 
part of the Respondents’ argument.
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Namely, what if Section 1227’s “foreign policy” has 
a broader meaning? What if it means not just America’s 
relations with other countries, as the dictionaries say, but 
also encompasses a wider concern --- the United States’ 
relations with the external world as a whole?67

If that were the shape of the umbrella, fighting the 
social and religious scourge of global anti-Semitism could 
well fit under it.

And if so, it would be beside the point that the 
Secretary has not determined that the Petitioner’s conduct 
impacts U.S. relations with any country or countries, 
because foreign policy could be taken as including things 
(like fighting global anti-Semitism) separate from any 
impact on relations with particular countries.

67.  The United States has a foreign policy interest in other 
countries. But it may also have a general interest, wholly separate 
from its relation to any countries, in securing access from abroad 
to certain minerals. See Exec. Order 14,241, 90 Fed. Reg. 13673 
(Mar. 20, 2025); Exec. Order 14,017, 86 Fed. Reg. 11849 (Feb. 24, 
2021). Or in limiting global emissions of certain chemicals. See Exec. 
Order 14,008, 86 Fed. Reg. 7619 (Jan. 27, 2021); Montreal Protocol 
on Substances that Deplete the Ozone Layer, Preamble, Sept. 16, 
1987, S. Treaty Doc. 100-10. Or in curbing piracy on the high seas. 
See U.S. Counter Piracy & Maritime Security Action Plan, U.S. 
Dep’t of State, Bureau of Pol.-Mil. Affs. (June 2, 2014). An occasional 
dictionary maps out this understanding, of “foreign policy” as 
concerned with “[t]he political and security policies adopted by a 
state in relation to the outside world.” Foreign Policy, sense 1, A 
Dictionary of Diplomacy 107 (2d ed. 2003).
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On this broader understanding --- call it an “external 
affairs” understanding --- is Section 1227 still vague as 
applied in this case?

The Court’s conclusion: yes.

* * *

To see why, begin by noting that an external affairs 
reading of “foreign policy” scrambles the picture --- but 
only to a point.

It does not alter the fact that Section 1227 is vaguer 
than a number of statutes that the Supreme Court has 
struck down. See Part V.C. It does not undo the legislative- 
and enforcement-history points.68 See Part V.D. And it 
does not cast doubt on the parts of the analysis that turn 
on the difficulty of knowing whether one has violated 
the law, see Part V.E, or on the relevance of the First 
Amendment. See Part V.F.

68.  The Court has looked to legislative history here only as to 
notice. See Part V.D.1(a). But if there are competing understandings 
of “foreign policy,” each pulling hard in a different direction, then 
Section 1227 is ambiguous. If so, the Court can consult the statute’s 
legislative history not just as to notice but also as to the delineation 
of government powers. See Delaware, 598 U.S. at 138-39, 143 S.Ct. 
696; McDaniel v. Sanchez, 452 U.S. 130, 146-47, 101 S.Ct. 2224, 
68 L.Ed.2d 724 (1981); Dir., Off. of Workers’ Comp. Programs v. 
Sun Ship, Inc., 150 F.3d 288, 291 (3d Cir. 1998); cf. Pringle v. Ct. 
of Common Pleas, 778 F.2d 998, 1003 n.5 (3d Cir. 1985). And the 
legislative history generally supports the narrower, “other countries” 
reading of foreign policy. See Part V.D.
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* * *

This said, the external affairs understanding of 
foreign policy would seem to improve notice.

Because, on that interpretation, the statute’s words 
(“foreign policy”) would now better fit the Secretary’s 
determination.69

69.  Notice seems improved. But maybe not really. After all, 
the Secretary’s effort to remove the Petitioner can be squeezed into 
the words of Section 1227 only by ignoring the leading dictionary 
definitions of “foreign policy.” But why should an ordinary person be 
expected to whistle past those? Maybe, it might be said, this issue 
can be addressed by treating the “other countries” understanding 
as the primary dictionary definition of foreign policy --- and the 
broader “external affairs” understanding as a kind of secondary 
dictionary definition. But there is little warrant for doing this in 
the dictionaries themselves. And in any event, that renames the 
problem. It does not solve it. See Lanzetta, 306 U.S. at 454, 59 S.Ct. 
618 (holding law unconstitutionally vague because, in part, dictionary 
definitions were “numerous and varied”); see also, e.g., United States 
v. Sharp, 27 F. Cas. 1041, 1043 (C.C.D. Pa. 1815) (noting that Justice 
Washington, riding circuit, declined to recommend a guilty verdict 
to the jury because when it came to the key term, revolt, “[i]f we 
resort to definitions given by philologists, they are so multifarious, 
and so different, that I cannot avoid feeling a natural repugnance, 
to selecting from this mass of definitions, one, which may fix a 
crime upon these men”); McJunkins v. State, 10 Ind. 140, 144-45 
(1858) (determining that a law is “vague” after consulting multiple 
dictionaries and finding different definitions for the same term); cf. 
Lifchez v. Hartigan, 735 F. Supp. 1361, 1365 (N.D. Ill. 1990) (“wildly 
different definitions” of a key term “offer[ ] little help to persons 
of common intelligence who want to know what the state forbids”).
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And moreover, using the broader external affairs 
understanding would mean that the Secretary is operating 
within a legislated standard.

After all, “foreign policy,” on the external affairs 
understanding, can apply to efforts to take on a social 
or religious issue, like combatting global anti-Semitism.

* * *

But all of this is on first glance only.

Look harder at what it would mean to read “foreign 
policy” broadly, and Section 1227 only becomes vaguer, 
supplying on balance both less notice and fewer curbs on 
enforcement discretion.

This Part explains the point.

* * *

Here is a list of some things that have been described 
as American “foreign policy interests” that do not seem 
to be linked to the United States’ relations with any 
particular country:

(1) ensuring the global economic competitiveness 
of American companies, (2) ensuring resiliency 
in global supply chains, (3) defending democracy 
around the world, (4) regulating unmanned-
aerial-systems exports, (5) containing the 
spread of “radical Islam,” (6) ensuring American 
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armed forces maintain a technological edge over 
potential foes, (7) promoting gender equality, (8) 
preventing the violation of United States export 
laws, (9) promoting human rights globally, (10) 
promoting certain international broadcasting, 
(11) preserving the trade of ethically sourced 
diamonds, (12) promoting trade, (13) combatting 
terrorism, (14) increasing transparency in 
governance, (15) maintaining the aerospace 
industry’s competitiveness globally, (16) 
achieving a Comprehensive Test Ban, (17) 
furthering economic growth, (18) promoting 
human rights in the Western Hemisphere, (19) 
supporting free markets, (20) enlarging the 
number of democracies, (21) pursuing world 
freedom, (22) improving international relations, 
(23) building a more peaceful world, (24) 
promoting science and technology in America’s 
relations with other nations, (25) preventing 
nuclear proliferation, (26) fostering world 
economic stability, (27) increasing individuals’ 
capacity to meet their basic human needs, (28) 
adequately funding foreign aid, (29) ensuring 
equitable economic intercourse among nations, 
(30) reducing direct military involvement 
abroad, (31) fostering good will towards the 
United States, (32) reducing unnecessary 
barriers to trade, and (33) assisting the 
economic growth of less-developed countries.70

70.  The source for (1) is Exec. Order 14,209, 90 Fed. Reg. 9587 
(Feb. 10, 2025). For (2), President Joseph Biden, National Security 
Memorandum on United States Conventional Arms Transfer Policy 
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(Feb. 23, 2023). For (3), President Joseph Biden, Memorandum on 
Deferred Enforced Departure for Certain Hong Kong Residents 
(Aug. 5, 2021). For (4), Kayleigh McEnany, Statement by the Press 
Secretary on Unmanned Aerial Systems Exports (July 24, 2020). For 
(5), President Donald Trump, Remarks on Foreign Policy (Apr. 27, 
2016). For (6), Presidential Policy Directive 27, Directive on United 
States Conventional Arms Transfer Policy (President Obama) 
(Jan. 15, 2014). For (7), President Barack Obama, Memorandum on 
Coordination of Policies and Programs to Promote Gender Equality 
and Empower Women and Girls Globally (Jan. 30, 2013). For (8), 
Exec. Order 13,558, 75 Fed. Reg. 69573 (Nov. 9, 2010). For (9), Robert 
Gibbs, Press Sec., Press Briefing (Aug. 18, 2009). For (10), President 
George W. Bush, Statement of Administration Policy: H.R. 2764 
(June 19, 2007). For (11), President George W. Bush, Statement on 
Signing the Clean Diamond Trade Act (Apr. 25, 2003). For (12), Ari 
Fleischer, Press Sec., Press Briefing (Oct. 10, 2001). For (13), Letter 
from President George W. Bush to Vice President Dick Cheney and 
J. Dennis Hastert, Speaker of the House of Representatives (Aug. 17, 
2001). For (14), President George W. Bush, Statement on the Global 
Forum on Fighting Corruption and Safeguarding Integrity II (May 
28, 2001). For (15), Mike McCurry, Press Sec., Press Briefing (July 
3, 1997). For (16), Mike McCurry, Press Sec., Press Briefing (Sept. 
9, 1996). For (17), Letter from President Bill Clinton to Thomas S. 
Foley, Speaker of the House of Representatives, Claiborne Pell, 
Chairman of the S. Comm. on Foreign Rels., and John Glenn, 
Chairman of the S. Comm. on Gov’t Affs. (Mar. 20, 1996). For (18), 
Dee Dee Myers, Press Sec., Press Briefing (Sept. 8, 1994). For (19), 
President Bill Clinton, News Conference with President Boris Yeltsin 
of Russia (July 10, 1994). For (20), Dee Dee Myers, Press Sec., Press 
Briefing (Oct. 20, 1993). For (21), President Ronald Reagan, Address 
to the Nation on the Soviet-United States Summit Meeting (Dec. 10, 
1987). For (22), President Ronald Reagan, Message to the Congress 
Transmitting the Annual Report on International Activities in 
Science and Technology (June 17, 1987). For (23), President Ronald 
Reagan, Remarks to Participants in the National YMCA Youth 
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* * *

Note four things about this list.

* * *

First, it could run on and on. Added pages could easily 
have been laid down.

What notice is provided if “foreign policy interest” can 
mean relations with other countries --- plus the 33 things 
noted above, plus the many multiples of the 33 that might 
have been put down here? Not very much.

Governors’ Conference (June 21, 1984). For (24), President Ronald 
Reagan, Message to the Congress Transmitting the Annual 
Report on U.S. International Activities in Science and Technology 
(July 11, 1983). For (25), President Ronald Reagan, Statement on 
United States Nuclear Nonproliferation Policy (July 16, 1981). For 
(26), President Jimmy Carter, State of the Union Address (Jan. 
19, 1979). For (27), President Jimmy Carter, International Health 
Program Statement Announcing a Program to Strengthen U.S. 
Participation (May 2, 1978). For (28), President Richard Nixon, 
Special Message to the Congress Proposing Reform of the Foreign 
Assistance Program (Apr. 21, 1971). For (29), President Richard 
Nixon, Second Annual Report to the Congress on United States 
Foreign Policy (Feb. 25, 1971). For (30), President Richard Nixon, 
Special Message to the Congress Proposing Supplemental Foreign 
Assistance Appropriations (Nov. 18, 1970). For (31), President Lyndon 
B. Johnson, Statement by the President Upon Signing Bill Extending 
the Agricultural Trade and Assistance Act (Oct. 8, 1964). For (32), 
President Dwight Eisenhower, Memorandum of Disapproval of Bill 
Concerning the Marking of Imported Articles and Containers (Sept. 
7, 1960). For (33), President Dwight Eisenhower, Annual Budget 
Message to the Congress (Jan. 18, 1960).
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What sort of limits on enforcement discretion does 
this list imply? Only light ones.

If “foreign policy” means what the dictionaries 
say --- U.S. relations with other countries --- then the 
denominator is big. But it is knowable. The United States 
recognizes 197 countries. See Independent States in the 
World, U.S. Department of State (Mar. 12, 2025), https://
perma.cc/9JMZ-UBAE (accessed on May 28, 2025). Not 
196 or 198, and not 296 or 298.

But how many extra “foreign policy interests” get 
added in when the external affairs interpretation is 
put on the table? The number is very large --- and that 
diminishes both notice and the possibility of genuine limits 
on enforcement discretion.71

* * *

Second, there is no one-stop shop, no single place to 
see all of America’s foreign policy interests put down on 
paper.

Look through the sources cited in footnote 70.

71.  The breadth of a statute plainly affects an as-applied 
vagueness challenge. See Holder, 561 U.S. at 21, 130 S.Ct. 2705 
(holding, in as-applied case, that the statute was not impermissibly 
vague in light of a statutory definition that narrowed the key 
provision). This is common sense. For a given ordinary person, the 
signal he is seeking (I want to do X, is that allowed?) can get buried 
in what is to him noise (everything else the too-broad statute might 
cover).
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They are all over the map, from executive orders to 
speeches to statements during press briefings. See, e.g., 
Exec. Order 14,209, 90 Fed. Reg. 9587 (Feb. 10, 2025) (an 
executive order); President Jimmy Carter, State of the 
Union Address (Jan. 19, 1979) (speech); Dee Dee Myers, 
Press Sec., Press Briefing (Sept. 8, 1994) (press briefing).

An external affairs understanding generates not only 
a large number of “foreign policy interests,” but also a 
number that is unknowable as a practical matter.72

Where would an “ordinary person” look to get the 
answer to what counts as a foreign policy interest?

America, for example, has an announced interest 
in promoting trade in ethically sourced diamonds. See 
President George W. Bush, Statement on Signing the 
Clean Diamond Trade Act (Apr. 25, 2003).

Is that still an interest? How to know? What about 
trade in gold or cobalt? Can someone be removed from the 
United States for compromising our interest in lithium 
imports? Who to ask? Where to check? See Johnson, 576 
U.S. at 597, 135 S.Ct. 2551 (“We are convinced that the 
indeterminacy of the wide-ranging inquiry required ... 
denies fair notice to defendants[.]”); Morales, 527 U.S. at 
56, 119 S.Ct. 1849 (a law may be unconstitutionally vague 
if it “fail[s] to provide the kind of notice that will enable 

72.  Also: the United States presumably has secret foreign policy 
interests. What to do about those? See Massieu, 915 F. Supp. at 700 
(alluding to this issue).
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ordinary people to understand what conduct it prohibits”); 
Giaccio, 382 U.S. at 402, 86 S.Ct. 518 (“a law fails to meet 
the requirements of the Due Process Clause if it ... leaves 
the public uncertain as to the conduct it prohibits”).

* * *

Third, plugging in the adjective “compelling” does not 
meaningfully clear things up.

Of the interests set out above, around a third are 
characterized in the underlying foreign-policy documents 
as being especially important.

And on the Petitioner’s challenge to Section 1227 as it 
is being applied to him, there is an additional issue.

As the Respondents argue, see Opposition Brief at 
23-25, the Secretary of State deserves deference in terms 
of American foreign policy interests and their hierarchy.

But here it may not ultimately be crystal clear that 
the Secretary determined that the Petitioner’s conduct 
has affected a “compelling foreign policy interest.”

At the end of the analysis portion of his determination, 
the Secretary said that the Petitioner’s conduct impacted 
a “significant foreign policy objective,” Determination at 
2, not a “compelling” one.

And “significant” implies a bar set lower than 
“compelling.” Compare Significant, adj., sense 1, New 
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Oxford American Dictionary (2024) (“sufficiently great 
or important to be worthy of attention; noteworthy”), 
and Significant, adj., sense 3.a, Merriam-Webster’s 
Unabridged Dictionary (2025) (“having or likely to have 
influence or effect: deserving to be considered”), with 
Compelling, adj., New Oxford American Dictionary 
(2024) (“not able to be resisted; overwhelming), and 
Compelling, adj., sense 1, Merriam-Webster’s Unabridged 
Dictionary (2025) (“forcing, impelling, driving”).

* * *

Fourth, many of the interests listed out above are both 
enormously broad and fuzzy at their edges.

If foreign policy means relations with Canada or South 
Korea, that is concrete. On a relations-with-countries 
understanding, “foreign policy” is broad and highly 
flexible. It can, for example, be used to remove terrorists 
from the United States. See Part V.D (providing examples 
of this).

But on that understanding, Section 1227 nonetheless 
has an outer-edge limit, and a crisp, objective one at that 
--- the need for a link to America’s relations with other 
countries.

What if “foreign policy” under Section 1227 is taken 
to include interests in fostering world economic stability 
or in creating good will towards the United States, to take 
two examples from the list above? How to know where 
these begin and end? See City of Akron, 462 U.S. at 451, 
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103 S.Ct. 2481 (finding law unconstitutional when a word 
was “impermissibly vague as a definition”).

And this is no abstract concern.

What “foreign policy interest” was the Secretary 
invoking here?

Maybe the answer is “combat[ting] anti-Semitism 
around the world.” Determination at 2.

But one possible reading of the Secretary ’s 
determination is that “the foreign policy of the United 
States champions ... American citizens” --- and that is the 
“foreign policy objective” in play. Id.

But if that is so: what are the limits on this sort of 
interest? On this understanding, what would not be a 
basis for a Section 1227 removal? See City of Mesquite v. 
Aladdin’s Castle, Inc., 455 U.S. 283, 290 n.12, 102 S.Ct. 
1070, 71 L.Ed.2d 152 (1982) (“[V]ague laws do not limit 
the exercise of discretion by law enforcement officials; 
thus they engender the possibility of arbitrary and 
discriminatory enforcement.”); Grayned, 408 U.S. at 108-
09, 92 S.Ct. 2294 (“[a] vague law impermissibly delegates 
basic policy matters” and in doing so opens the way to 
enforcement on “an ad hoc and subjective basis, with 
the attendant dangers of arbitrary and discriminatory 
application”).

* * *
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To sum up:

If “foreign policy interests” are understood as based 
on U.S. relations with other countries, the term drops a 
solid anchor, though a large one. The statutory words point 
to something concrete that exists out in the real world --- 
the 197 countries recognized by the United States.

But if “foreign policy interests” reach more broadly, 
to cover U.S. relations with other countries, and also the 
full range of America’s external affairs --- then the term 
loses much of its real-world mooring. It becomes hard to 
even begin to pin down.

When it comes to making foreign policy, great 
flexibility may be more virtue than vice.

But when it comes to the notice to ordinary people that 
the Constitution requires, there is a deep difficulty with 
a statute that, on the “external affairs” interpretation, 
hangs its hat on a term whose meaning can move around 
all but freely.73

And there is a similar difficulty for the goal of cabining 
government enforcement discretion. See, e.g., Nat’l Ass’n 
for Advancement of Colored People v. Button, 371 U.S. 
415, 466, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963) (Harlan, J., 

73.  See, e.g., Beckles, 580 U.S. at 266, 137 S.Ct. 886 (focusing 
on the need for “legally fixed standards”); accord The Federalist 
No. 62 (James Madison) (discussing the difficulties associated with 
“a mutable policy,” with laws that are not “fixed” and can “undergo 
... incessant changes”).
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dissenting) (“Laws that have failed to meet [the vagueness] 
standard are, almost without exception, those which turn 
on language calling for the exercise of subjective judgment, 
unaided by objective norms.”); Coates, 402 U.S. at 616, 91 
S.Ct. 1686 (noting that an ordinance against “annoying” 
conduct “contains an obvious invitation to discriminatory 
enforcement”); see also Papachristou, 405 U.S. at 170, 92 
S.Ct. 839 (“Where ... there are no standards governing 
the exercise of the discretion granted by the ordinance, 
the scheme permits and encourages an arbitrary and 
discriminatory enforcement of the law.”); Daniels v. 
Allen, 344 U.S. 443, 496, 73 S.Ct. 437, 97 L.Ed. 469 
(1953) (“Discretion without a criterion for its exercise is 
authorization of arbitrariness.”), overruled by Townsend 
v. Sain, 372 U.S. 293, 83 S.Ct. 745, 9 L.Ed.2d 770 (1963).74

74.  And note here the main flaw in the Respondents’ argument 
that the Petitioner’s challenge to the Secretary’s determination 
raises a non-justiciable “political question.” See Opposition Brief at 
23-25. Courts cannot usurp the Secretary’s role by purporting to 
determine how the Nation should conduct its foreign policy. See id. at 
25. Of course not. But the Court here has asked only whether Section 
1227, as applied through the Secretary’s determination, provides 
enough notice and properly cabins government authority. These 
are questions only about whether the Constitution’s due process 
guarantee has been satisfied. Not, for example, about the Secretary’s 
underlying judgment as to the Petitioner. (Indeed, the Court has 
taken the Secretary of State’s determination entirely as a given. 
See footnote 28. It has not at this stage questioned it; questioning 
the determination might well raise different sorts of issues.) There 
is no political question bar here. See, e.g., Shachtman v. Dulles, 225 
F.2d 938, 944 (D.C. Cir. 1955) (holding that challenge to Secretary 
of State’s determination to deny passport in “the best interests of 
the United States” was “within the scope of the due process clause”).
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Bottom line: the Court concludes that the Petitioner 
is likely to succeed on the merits of his Section 1227 
vagueness argument --- under the dictionary definition of 
“foreign policy,” and also on the broader, external affairs 
reading discussed in this section.75

H.	 Conclusion

The Secretary of State determined that the 
Petitioner engaged in anti-Semitic conduct that helped 
to create a hostile environment for Jewish students. See 
Determination at 2. And there is at least some suggestion 
in the determination that this may have opened the door 
to the threat of violence. See id.

If this is accurate, it offends some of our deepest 
values.

One of our country’s proudest claims has been 
that ancient prejudices have had a smaller footprint in 
America.76 And one necessary thread of that fabric is 

75.  Indeed, on the external affairs understanding this is, if 
anything, an easier case. For example, on the dictionary definition 
of foreign policy, Section 1227 is already vaguer than other statutes 
the Supreme Court has struck down on vagueness grounds. See Part 
V.C. But the external affairs reading of Section 1227 would make 
the statute even vaguer.

76.  See, e.g., Of the Study of the Law in the United States (1790-
91) in 1 Collected Works of James Wilson 433-35 & n.(b) (Kermit 
L. Hall & Mark David Hall eds., 2007) (a lecture on law by Justice 
James Wilson, with President Washington present, at which Justice 
Wilson said that it was Lord Baltimore who was “truly the father of 
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this: Jews, like others, will not be targeted or hounded, 
“harass[ed],” id., as they take part in public life.

But the Petitioner, in response to the Secretary of 
State’s determination, is emphatic: the Secretary has 
it wrong. See Petition ¶¶ 22-28. He says that he is not a 
bigot, see id. ¶ 25, and claims that he is being persecuted 
from the highest level of our government for nothing more 
than speaking out on behalf of a cause he cherishes. See 
id. ¶¶ 29-33.

But this case, at least for now, is not about choosing 
between competing accounts of what happened at 
Columbia between 2023 and 2025. Or about whether the 
Petitioner’s First Amendment rights are being violated.77

Rather, the issue now before the Court has been this: 
does the Constitution allow the Secretary of State to use 
Section 1227, as applied through the determination, to try 
to remove the Petitioner from the United States?

The Court’s answer: likely not.

his country,” because “before the doctrine of toleration was published 
in Europe, the practice of it was established in America,” by a “law 
in favour of religious freedom [that] was passed in Maryland, as 
early as the year one thousand six hundred and forty nine” --- the 
Maryland Toleration Act (Sept. 21, 1649) that had been championed 
by Lord Baltimore).

77.  Because the Court holds the Secretary’s determination is 
likely unconstitutionally vague, the First Amendment issue does not 
need to be reached.
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Our law asks about an “ordinary person.” Would he 
know that Section 1227 could be used against him based 
on his speech inside the United States, however odious 
it might allegedly have been --- speech that has not been 
affirmatively determined by the Secretary to have an 
impact on U.S. relations with other countries?

The Court’s answer is no.

And our law asks about government power. Would the 
loose interpretation of Section 1227 that the Secretary’s 
determination rests on open the door to arbitrary 
enforcement?

The decided cases are mainly about close-to-the-
ground officials --- police officers, prosecutors, judges. See, 
e.g., Davis, 588 U.S. at 451, 139 S.Ct. 2319; Kolender, 461 
U.S. at 358, 103 S.Ct. 1855. Our law needs to be steady. 
And to be steady, it cannot be written so broadly that it 
can mean different things to each different police officer 
or prosecutor who has a hand in enforcing it.

Here, there is only one possible enforcer of the law.

This is because when it comes to cases like this one, 
where the underlying conduct is “otherwise lawful” 
speech, Congress has entrusted the Section 1227 removal 
power to one person --- the Secretary of State. Under the 
statute, he must exercise his power personally, and here 
he has. The Secretary of State’s determination deserves, 
and gets, the highest respect.
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But arbitrary enforcement is not just a danger when 
many people enforce the law. It can also be a danger when 
one person is given the job,78 if his determination veers 
too far away from the standard set down by Congress. 
Here, the Secretary’s did.79

* * *

Vagueness doctrine has sometimes been criticized.

“It is not likely,” Justice Holmes said, “that a criminal 
will carefully consider the text of the law before he 
murders or steals.” McBoyle, 283 U.S. at 27, 51 S.Ct. 340.

That may very well be true.

78.  See Bantam Books, 372 U.S. at 71, 83 S.Ct. 631; Mahler, 264 
U.S. at 40, 44 S.Ct. 283; cf. Aptheker, 378 U.S. at 501-02, 84 S.Ct. 1659.

79.  Void-for-vagueness doctrine is analogous in some ways 
to the non-delegation doctrine. In a non-delegation case, Justice 
Gorsuch has said this:

The Constitution promises that only the people’s elected 
representatives may adopt new federal laws restricting 
liberty. Yet the statute before us ... endow[s] the nation’s 
chief prosecutor [the Attorney General] with the power 
to write his own criminal code .... Yes, those affected 
are some of the least popular among us. But if a single 
executive branch official can write laws restricting the 
liberty of this group of persons, what does that mean 
for the next?

Gundy v. United States, 588 U.S. 128, 149, 139 S.Ct. 2116, 204 
L.Ed.2d 522 (2019) (Gorsuch, J., dissenting).
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But it is also true that “[t]he general outlines of the 
law --- or its lack of sufficiently definite shape, and hence 
its brooding, overreaching threat --- tend to be noticed by 
those who may be specially affected[.]” Alexander Bickel, 
The Least  Dangerous Branch: The Supreme Court at the 
Bar of Politics 150-51 (1962).

Who will be “specially affected” here?

The Petitioner, to be sure.

And behind him a range of foreign nationals, of whom 
there are large numbers living ordinary lives in our 
country, who might feel the “threat” of Section 1227 being 
used without a “sufficiently definite shape.” Id.

But to see the full, end-of-the-line answer to the 
question of who might be “affected,” look more broadly.

The Supreme Court has repeatedly held that the 
vagueness law that applies in removal cases like this one 
is to be the same vagueness law that applies in criminal 
cases. See Dimaya, 584 U.S. at 156-57, 138 S.Ct. 1204; 
Jordan, 341 U.S. at 229-31, 71 S.Ct. 703.

And there is every reason to think the street runs 
two ways.

If Section 1227 can apply, here, to the Petitioner, then 
other, similar statutes can also one day be made to apply.

Not just in the removal context, as to foreign nationals. 
But also in the criminal context, as to everyone.
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This point was alluded to in 1996, the first and 
only time before today that a federal court has written 
substantively on Section 1227.

Imagine, for a moment, how quickly our constitutional 
hackles would rise if a local police chief were granted the 
power to arrest any person whose mere presence would 
cause potentially serious adverse consequences for the 
public peace.... If the hypothetical police chief statute 
would be void for vagueness (as it obviously would), then 
so, too, must be [Section 1227].

Massieu, 915 F. Supp. at 701 n.19.

* * *

The Court holds: the Petitioner is likely to succeed 
on the merits of his claim that Section 1227, as applied to 
him here through the Secretary of State’s determination, 
is vague in violation of the Due Process Clause of the 
Constitution.80

VI.	Failure to Disclose

Recall that in addition to the Secretary of State’s 
determination, federal officials have sought to remove 
the Petitioner from the United States on another ground. 
See Part I.A.

80.  The citation to Massieu should not be misunderstood. The 
Court does not suggest any view as to whether Section 1227 is facially 
vague. That question has not been posed here. See footnote 19.
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The Petitioner obtained his permanent residence, it 
is alleged, “by fraud or by willfully misrepresenting a 
material fact.” Additional Charges of Inadmissibility at 
1 (ECF 90-1) (citing 8 U.S.C. § 1182(a)(6)(C)(i)).81

Per the Respondents, these alleged failures to disclose 
add up to “an independent basis to justify removal.” 
Opposition Brief at 30.

Last month, the Court noted that the Petitioner had 
not lodged any “challenge to the second charge.” Khalil, 
780 F.Supp.3d at 488 n.7. “[T]here is no reference to [such 
a claim] in the habeas petition.” Id.

After that, the Petitioner amended his habeas petition 
to include two paragraphs on the failure-to-disclose 
charge, and these new paragraphs allude to the First 
Amendment. See Redline Petition Comparison ¶¶ 88-89 
(May 1, 2025) (ECF 223-2).82

81.  In particular, federal officials contend that when the 
Petitioner applied for lawful permanent residence in 2024, he did not 
disclose that he was “a member” of the United Nations Relief and 
Works Agency for Palestinian Refugees (“UNRWA”), that he worked 
at the British Embassy in Beirut, or that he was in a group called 
Columbia University Apartheid Divest. See Additional Charges of 
Inadmissibility at 1.

82.  Does this Court have jurisdiction over a First Amendment-
related challenge to the failure-to-disclose charge? Plainly yes, if 
Section 1252(b)(9) of Title 8 does not apply to pre-final-order-of-
removal cases like this. See Khalil, 780 F.Supp.3d at 502-08. If it 
does, the questions are closer than those the Court resolved in its 
prior Opinion. That is because an immigration court may be able 
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But even so, the amended portions of the Petition are 
unclear.

They say that the 2025 efforts to remove the Petitioner 
from the United States for his alleged 2024 failure to 
disclose are “evidence of the government’s unlawful 
Policy of targeting for detention and removal noncitizens 
who engage in protected expressive activity in support 
of Palestinian rights or critical of Israel.” Petition ¶ 89 
(emphasis added).

Do they also imply a claim that if the alleged “Policy” 
is struck down on First Amendment grounds (as the 

to deploy its expertise to resolve the failure-to-disclose charge. 
Cf. id. at 525-30. For example, an immigration court could indicate 
whether immigration law indeed required certain disclosures, and 
it could resolve any possible factual disputes as to why forms may 
not have been filled out in a certain way. Cf. id. at 526-27. And if an 
immigration court holds that the Petitioner did not have to disclose 
the allegedly omitted information, that could fully dispose of the 
underlying ground for removal, without any need for a federal court 
to reach a potentially complex First Amendment question. Cf. Elgin 
v. Dep’t of Treasury, 567 U.S. 1, 23, 132 S.Ct. 2126, 183 L.Ed.2d 
1 (2012). All this weighs against this Court’s jurisdiction, but not 
heavily enough. This is because the Petitioner seems to suggest the 
failure-to-disclose charge (as part of an allegedly retaliatory policy) 
violates the First Amendment. First Amendment claims call for 
speed, and they raise issues an immigration court cannot remedy. 
See Khalil, 780 F.Supp.3d at 516-21. (As to the vagueness claim 
discussed in prior parts of this Opinion and Order, there is plainly 
jurisdiction. There is no final order of removal. Immigration courts 
cannot remedy constitutional challenges of the sort claimed. There 
is no fact-finding to be done for now. Immigration-law expertise 
has no place. And the vagueness challenge as to the Secretary’s 
determination is tightly bound up with First Amendment issues.)
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Petitioner seeks, see id. at 28), then the Respondents must 
be enjoined from pursuing the failure-to-disclose grounds 
for removal?

Maybe, maybe not.

But assume for present purposes the answer is yes.

The Court’s prior opinion emphasized that the 
Petitioner’s legal briefs did not do meaningful work as to a 
challenge to the failure-to-disclose claim. See Khalil, 780 
F.Supp.3d at 488 n.7 (“Nor does the legal brief purport to 
seek relief from the Court based on the second [failure-
to-disclose] charge.”).

But this has not changed.

The Petitioner’s legal briefs still make no substantial 
argument as to the failure-to-disclose claim --- even as 
lengthy supplemental briefs have been filed.

To prevail on a First Amendment-retaliation claim, 
the Petitioner would presumably need to show that the 
effort to remove him based on his alleged failure to 
disclose was caused by his First Amendment-protected 
activity. See Nieves v. Bartlett, 587 U.S. 391, 398, 139 S.Ct. 
1715, 204 L.Ed.2d 1 (2019).

But the burden is his, see Mt. Healthy City Sch. Dist. 
Bd. of Educ. v. Doyle, 429 U.S. 274, 287, 97 S.Ct. 568, 50 
L.Ed.2d 471 (1977), and he has made no real effort to 
carry it. He has not developed any arguments in his legal 
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briefs or cited anything83 from a large body of potentially 
relevant case law.84

Recall that to obtain a preliminary injunction, a party 
must show that he is likely to succeed on the merits of 
his claim. See Lackey v. Stinnie, 604 U.S. 192, 145 S. 
Ct. 659, 667, 221 L.Ed.2d 63 (2025); Starbucks Corp. v. 
McKinney, 602 U.S. 339, 345, 144 S.Ct. 1570, 219 L.Ed.2d 
99 (2024); Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 
7, 20, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008); Munaf v. 
Geren, 553 U.S. 674, 690, 128 S.Ct. 2207, 171 L.Ed.2d 1 
(2008); Veterans Guardian VA Claim Consulting LLC v. 
Platkin, 133 F.4th 213, 218 (3d Cir. 2025); Ayers v. Phila. 
Hous. Auth., 908 F.2d 1184, 1195 & n.23 (3d Cir. 1990); 
In re Arthur Treacher’s Franchisee Litig., 689 F.2d 1137, 
1143 (3d Cir. 1982); see also 42 Am. Jur. 2d Injunctions 
§ 18 (2025).

The Petitioner has not meaningfully tried to do so.

83.  On, for example, the inferences that can and cannot be 
drawn as to causation from temporal proximity. See Watson v. 
Rozum, 834 F.3d 417, 424 (3d Cir. 2016).

84.  And presumably because the Petitioner says nothing 
substantial, there is hardly anything in response from the 
Respondents, beyond noting the Petitioner allegedly did not disclose 
on his lawful-permanent-resident application that he was a “member” 
of UNRWA, even as his LinkedIn account allegedly says he was 
employed there. See Respondents’ Supplemental Brief at 9 n.3. (This 
might mean to suggest that a kind of inevitable-discovery rule is 
implicated --- applicable to a First Amendment-retaliation claim, 
as it might be to, say, a Fourth Amendment claim.)
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And there is another problem, too.

The Third Circuit has held that a “preliminary 
injunction may not be based on facts not presented at a 
hearing, or not presented through affidavits, deposition 
testimony, or other documents, about the particular 
situations of the moving parties.” Adams v. Freedom 
Forge Corp., 204 F.3d 475, 487 (3d Cir. 2000) (cleaned up); 
see Bradley v. Pitt. Bd. of Educ., 910 F.2d 1172, 1178 (3d 
Cir. 1990); see also Baker v. Fishman, 2018 WL 6727536, 
at *5 (D.N.J. Dec. 21, 2018), aff’d sub nom. Baker v. Ahsan, 
785 F. App’x 904 (3d Cir. 2019); Herley Indus., Inc. v. R 
Cubed Eng’g, LLC, 2020 WL 6504588, at *4 (E.D. Pa. Nov. 
5, 2020) (collecting district court cases); Bascom Food 
Prods. Corp. v. Reese Finer Foods, Inc., 715 F. Supp. 616, 
624 n.14 (D.N.J. 1989).

Here, the Petitioner has not put forward relevant 
“affidavits, deposition testimony, or other documents.”

To be sure, a verified85 pleading can sometimes86 close 
the gap. See, e.g., K-2 Ski Co. v. Head Ski Co., 467 F.2d 
1087, 1088 (9th Cir. 1972); see also Bascom Food Prods. 
Corp., 715 F. Supp. at 624 n.14 (D.N.J. 1989); cf. 28 U.S.C. 
§ 2242 (requiring habeas petitions to be verified).

85.  A verified pleading “contains a sworn statement indicating 
its contents are true and may be treated as an affidavit.” Germain 
v. Shearin, 725 F. App’x 225, 226 (4th Cir. 2018).

86.  “Sometimes” because a verified pleading rarely supplies 
the sort of highly detailed and specific information, based on the 
personal knowledge of the affiant, that is especially telling.
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And a declaration filed in this case suggests that the 
Petitioner has “verif[ied]” his pleading. See ECF 50-1.

But the verification was made as to the First Amended 
Petition for habeas relief (ECF 38), not the current one. 
And the First Amended Petition said nothing about the 
failure-to-disclose basis for removal. Indeed, the First 
Amended Petition was filed before the failure-to-disclose 
charge was even made by federal officials.

The Petitioner, in short, has not put evidence in the 
record that relates to the failure-to-disclose charge.

The law is clear: preliminary injunctions cannot 
issue in such circumstances. See Adams, 204 F.3d at 487; 
Bradley, 910 F.2d at 1178.

To sum up: to the extent the Petitioner is moving to 
preliminarily enjoin the failure-to-disclose ground for 
removal, that motion must be denied. He has not carried 
his burden of showing a likelihood of success on the merits.

VII.	 Remedy

As to the merits, the Court has held two things.

First, that the Petitioner is likely to succeed on his 
vagueness challenge related to the Secretary of State’s 
determination. See Part V.

And second, that he is not likely to succeed on his 
challenge as to the efforts to remove him for allegedly 
failing to make certain disclosures on his lawful-
permanent-resident application. See Part VI.
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As to remedy, the Petitioner seeks a preliminary 
injunction, see Motion for Preliminary Injunction at 40, 
and to get one he must show “that he is likely to suffer 
irreparable harm in the absence of preliminary relief.” 
Winter, 555 U.S. at 20, 129 S.Ct. 365.

To do that, a litigant generally needs to put forward 
evidence of “irreparable harm.” See footnote 6.87

As noted, see Part VI, the only relevant evidence 
comes from the Petitioner’s verified First Amended 
Petition.

But the crux of the First Amended Petition’s 
irreparable-injury contention is that the Secretary of 
State’s determination “prevent[s] him from speaking 
now (through detention)[.]” First Amended Petition ¶ 89 
(emphasis added).

But prel iminar i ly enjoining the Secretary ’s 
determination would not seem to end the Petitioner’s 
“detention” to the extent he remains detained on another 

87.  A likely violation of a First Amendment right can excuse 
the need to show irreparable injury. See Del. State Sportsmen’s 
Ass’n, Inc. v. Del. Dep’t of Safety & Homeland Sec., 108 F.4th 194, 
204 (3d Cir. 2024) (citing Roman Cath. Diocese of Brooklyn v. 
Cuomo, 592 U.S. 14, 19, 141 S.Ct. 63, 208 L.Ed.2d 206 (2020) (per 
curiam)); see also K.A. ex rel. Ayers v. Pocono Mountain Sch. Dist., 
710 F.3d 99, 113 (3d Cir. 2013). The Petitioner seems to be invoking 
this presumption. See Motion for Preliminary Injunction at 35. But 
does this exception get traction here? The Court has not resolved the 
Petitioner’s First Amendment claim, but rather his vagueness claim.
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basis, for his alleged 2024 failure to make certain 
disclosures in his lawful-permanent-resident application.

There may be other bases for showing irreparable 
harm --- the Secretary’s determination, for example, 
might add another meaningful layer of free speech 
chill, and there is some flavor of this contention in the 
First Amended Petition. See id. (the determination is an 
“attempt to chill (through past punishment and ongoing 
threat) ... his future speech in the United States”) 
(emphasis added); see also id. ¶ 8 (among other things, 
the Secretary’s determination is “plainly intended ... to 
silence, or at the very least restrict and chill, his speech 
now and in the future”) (emphasis added).

But nothing along these lines, or others, is developed --- 
maybe because the First Amended Petition’s irreparable-
injury sections were filed before federal officials brought 
the failure-to-disclose charge.

At that point in time, it looked like any irreparable 
injury as to the Secretary’s determination was the 
“detention” it caused. But now the detention seems to 
have another, arguably independent cause --- the failure-
to-disclose charge.

The Court will issue an Order shortly to permit the 
Petitioner to quickly address these issues, and for the 
Respondents to respond.88

88.  The Petitioner will be permitted to add affidavits or 
other factual evidence to the record, to explain why they are not 
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VIII.	 Conclusion

The Petitioner is likely to succeed on the merits of 
his claim that Section 1227 is unconstitutional as applied 
to him.

As to that claim, an Order as to next steps will issue 
today.

The Petitioner is not likely to succeed on the merits 
of his claim related to his alleged failure to accurately 
complete his lawful-permanent-resident application.

As to that claim, his preliminary injunction motion 
is denied.

IT IS on this 28th day of May, 2025, so ORDERED.

/s/ Michael E. Farbiarz		   
Michael E. Farbiarz, U.S.D.J.

necessary, see footnote 87, or both. The Respondents have expressed 
dissatisfaction with the fast pace that a large number of the Court’s 
orders in this case have required. See Respondents’ Letter (May 9, 
2025) (ECF 247). But both parties have rightly asked for this case 
to proceed at a quick clip, and the Respondents will be expected 
to promptly respond to any irreparable-injury filing made by 
the Petitioner. (The Court provides this information so that the 
Respondents’ lawyers, who have plainly been working hard, can 
thoughtfully allocate their time in advance.)
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APPENDIX A

THE SECRETARY OF STATE  
WASHINGTON

SENSITIVE BUT UNCLASSIFIED// 
LAW ENFORCEMENT SENSITIVE

MEMORANDUM FOR THE SECRETARY  
OF HOMELAND SECURITY

FROM:  Marco Rubio  /s/                  

SUBJECT: (SBU) Noti f icat ion of Removabi l ity 
Determinations under Section 237(a)(4)(C) of the 
Immigration and Nationality Act (INA)

(SBU) I am writing to inform you that upon notification 
from the Department of Homeland Security's Homeland 
Security Investigations (DHS/ICE/HSI) on March 7, 2025, 
I have determined that [REDACTED] and Mahmoud 
Khalil (DOB: [REDACTED] POB: Algeria), both U.S. 
Lawful Permanent Residents (LPRs), are deportable 
aliens under INA section 237(a)(4)(C). I understand that 
ICE now intends to initiate removal charges against them, 
based on assurances from DHS/ICE/HSI.

(SBU) Under INA section 237(a)(4)(C)(i), an alien is 
deportable from the United States if the Secretary of 
State has reasonable ground to believe that the alien’s 
presence or activities in the United States would have 
potentially serious adverse foreign policy consequences 
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for the United States. Under INA section 237(a)(4)(C)(ii), 
for cases in which the basis for this determination is the 
alien’s past, current, or expected beliefs, statements, or 
associations that are otherwise lawful, the Secretary of 
State must personally determine that the alien’s presence 
or activities would compromise a compelling U.S. foreign 
policy interest.

(SBU) Pursuant to these authorities, I have determined 
that the activities and presence of these aliens in the United 
States would have potentially serious adverse foreign 
policy consequences and would compromise a compelling 
U.S. foreign policy interest. These determinations are 
based on information provided by the DHS/ICE/HSI 
regarding the participation and roles of [REDACTED] 
and Khalil in antisemitic protests and disruptive activities, 
which fosters a hostile environment for Jewish students in 
the United States. My determination for [REDACTED] is 
also based on [REDACTED] citations for unlawful activity 
during these protests. The public actions and continued 
presence of [REDACTED] and Khalil in the United 
States undermine U.S. policy to combat anti-Semitism 
around the world and in the United States, in addition to 
efforts to protect Jewish students from harassment and 
violence in the United States. Consistent with E.O. 14150, 
America First Policy Directive to the Secretary of State, 
the foreign policy of the United States champions core 
American interests and American citizens and condoning 
anti-Semitic conduct and disruptive protests in the United 
States would severely undermine that significant foreign 
policy objective. 
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Attachments

Tab 1 – DHS Letter on [REDACTED]  
Tab 2 – HSI Subject Profile of [REDACTED]  
Tab 3 – DHS Letter on Mahmoud Khalil  
Tab 5 – HSI Subject Profile of Mahmoud Khalil  
Tab 5 – 8 USC 1227(a)(4)(C) 

SENSITIVE BUT UNCLASSIFIED// 
LAW ENFORCEMENT SENSITIVE 

Classified by: Secretary of State Marco Rubio 
E.O. 13526, Reason(s): 1.4 (justification sections) 

Declassify on: Month DD, YYYY
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APPENDIX B

[8337] Federal Register / Vol. 90, No. 18 /  
Wednesday, January 29, 2025 /  

Presidential Documents

Presidential Documents

Executive Order 14150 of January 20, 2025

America First Policy Directive to the Secretary of State

By the authority vested in me as President by the 
Constitution and the laws of the United States of America, 
it is hereby ordered:

Section 1. Purpose. From this day forward, the foreign 
policy of the United States shall champion core American 
interests and always put America and American citizens 
first.

Sec. 2. Policy. As soon as practicable, the Secretary of 
State shall issue guidance bringing the Department of 
State's policies, programs, personnel, and operations 
in line with an America First foreign policy, which puts 
America and its interests first.  

Sec. 3. General Provisions. (a) Nothing in this order shall 
be construed to impair or otherwise affect:

(i)  the authority granted by law to an executive 
department or agency; or
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(ii)  the functions of the Director of the Office of 
Management and Budget relating to budgetary, 
administrative, or legislative proposals.

(b)  This order shall be implemented consistent 
with applicable law and subject to the availability of 
appropriations.

(c)  This order is not intended to, and does not, 
create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person.  

/s/                                              

THE WHITE HOUSE,  
January 20, 2025.

[FR Doc. 2025-01952 
Filed 1-28-25; 8:45 am] 
Billing code 3395-F4-P


	PETITION FOR A WRIT OF CERTIORARI AND APPENDIX — VOLUME I OF II (APPENDICES A-D)
	QUESTIONS PRESENTED
	PARTIES TO THE PROCEEDINGS
	RELATED PROCEEDINGS
	TABLE OF CONTENTS
	TABLE OF APPENDICES
	TABLE OF AUTHORITIES
	PETITION FOR A WRIT OF CERTIORARI
	OPINIONS BELOW
	JURISDICTION
	STATUTORY & CONSTITUTIONAL PROVISIONS INVOLVED
	INTRODUCTION
	STATEMENT OF THE CASE
	A. Petitioner’s Speech and Government Retaliation
	B. Proceedings Below
	C. Decision Below

	REASONS FOR GRANTING THE PETITION
	I. THE THIRD AND FOURTH CIRCUITS ARE IN DIRECT CONFLICT REGARDING THE EFFECT OF §1252(B)(9) ON HABEAS CHALLENGES TO PUNITIVE AND RETALIATORY IMMIGRATION DETENTION
	A. The court below held that §1252(b)(9) strips federal courts of subject matter jurisdiction over such habeas petitions
	B. The Fourth Circuit expressly rejected the Third Circuit’s decision, holding that §1252(b)(9) does not bar habeas review over such “now- or-never” constitutional claims

	II. THE HOLDING BELOW CONFLICTS WITH THIS COURT’S PRECEDENT INTERPRETING §1252(B)(9), THE SUSPENSION CLAUSE, AND THE FIRST AND FIFTH AMENDMENTS
	A. The decision below contravenes this Court’s precedent addressing §1252(b)(9), which requires the availability of meaningful review of detention claims
	B. Denying habeas review for such “now or never” detention claims raises serious questions under the Suspension Clause
	C. The Third Circuit’s reading of §1252(b)(9) conflicts with this Court’s First Amendment precedents requiring timely review of censorship claims
	D. The Fifth Amendment also requires review of Petitioner’s detention claims

	III. THE THIRD CIRCUIT’S CONCLUSION THAT §1252(B)(9) STRIPS HABEAS JURISDICTION OVER CHALLENGES TO THE EXECUTIVE’S OTHER ACTIONS AIMED AT CHILLING SPEECH ALSO CONFLICTS WITH THIS COURT’S PRECEDENTS, THE SUSPENSION CLAUSE, AND THE FIRST AND FIFTH AMENDMENTS
	IV. THE QUESTIONS PRESENTED ARE OF EXTRAORDINARY IMPORTANCE BECAUSE THEY IMPLICATE THE JUDICIARY’S CRITICAL ROLE IN PREVENTING EXECUTIVE ABUSE OF ITS IMMIGRATION-DETENTION POWER TO DEPRIVE INDIVIDUALS OF BASIC CONSTITUTIONAL PROTECTIONS
	V. A HOLD FOR RESOLUTION OF MR. KHALIL’S PFR IN THE FIFTH CIRCUIT IS ALSO WARRANTED AND FOR ULTIMATE RESOLUTION ALONGSIDE SURI

	CONCLUSION

	APPENDIX
	TABLE OF APPENDICES
	APPENDIX A — OPINION OF THE UNITED STATES
COURT OF APPEALS FOR THE THIRD CIRCUIT,
FILED JANUARY 15, 2026
	APPENDIX B — OPINION AND ORDER OF
THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY,
FILED JULY 25, 2025
	APPENDIX C — OPINION AND ORDER OF
THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY,
FILED JUNE 11, 2025
	APPENDIX D — OPINION AND ORDER OF THE
UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW JERSEY, FILED MAY 28, 2025


