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UNITED STATES COURT OF APPEALS Fe£-!Z’

FOR THE SIXTH CIRCUIT IKELLY L. STEPHENS, Clerk

GERALD KINER, )
)

Plaintiff-Appellant, )
) ON APPEAL FROM THE UNITED 

v. ) STATES DISTRICT COURT FOR
) THE WESTERN DISTRICT OF

SHELBY COUNTY, TN GOVERNMENT, et al., ) TENNESSEE
)

Defendants-Appellees. )

ORDER

Before: COLE, THAPAR, and LARSEN, Circuit Judges.

Gerald Kiner, proceeding pro se, appeals the district court’s judgment dismissing his 

complaint for lack of subject-matter jurisdiction. He moves this court to take judicial notice of 

alleged judicial bias, misconduct on the part of defense counsel, and public corruption in Shelby 

County, Tennessee. He also moves to supplement the record on appeal. This case has been 

referred to a panel of the court that, upon examination, unanimously agrees that oral argument is 

not needed. See Fed. R. App. P. 34(a)(2). For the reasons set forth below, we affirm.

At this stage in the proceedings, “we recite the facts as they are alleged in the complaint.” 

Savel v. MetroHealth Sys., 96 F.4th 932, 937 (6th Cir. 2024). Kiner founded Daughters of Zion, 

a Tennessee non-profit corporation that is “qualified to provide services related to racial disparity 

reduction in healthcare.” In July 2024, Shelby County posted a notice to the public on its website, 

inviting vendors to submit letters of interest related to a Centers for Disease Control grant award 

to Shelby County Healthy Start Initiatives. Shelby County ultimately awarded the contract to the 

University of Memphis—“a non-minority entity with a documented history of racial disparities 

and ongoing challenges within the [black] community”—even though Daughters of Zion
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submitted a bid that was 53.23% lower. Kiner cites this contract as evidence of collusive 

bid-rigging, favoritism, and discrimination against minority-led organizations. He also alleges that 

Shelby County also rejected Daughters of Zion’s bid in order to retaliate against Kiner for his prior 

lawsuits against the County.
Kiner sued Shelby County and two of its employees under 42 U.S.C. § 1983, seeking 

damages and injunctive relief for asserted violations of his due process and equal protection rights 

and for the exclusion of minority-led organizations in the County’s award of procurement 

contracts. The defendants moved to dismiss the complaint for lack of subject-matter jurisdiction 

under Federal Rule of Civil Procedure 12(b)(1), arguing that Kiner lacked Article III standing. 

Kiner opposed their motion to dismiss and moved the district court to sanction the defendants 

under Federal Rule of Civil Procedure 11 for filing a purportedly frivolous motion. Over Kiner’s 

objections, the district court adopted the magistrate judge’s report and recommendation, denied 

Kiner’s sanctions motion, granted the defendants’ Rule 12(b)(1) motion, and dismissed the case. 

In so doing, the court concluded that Kiner lacked standing to sue in his personal capacity because 

he failed to allege sufficient facts showing that he suffered any harm to himself that was “separate 

and distinct” from that suffered by Daughters of Zion.

Kiner now appeals the district court’s dismissal of his complaint. Because his opening 

brief does not address the district court’s resolution of his motion for sanctions, he has forfeited 

any challenge to that ruling. See Kuhn v. Washtenaw County, 709 F.3d 612, 624 (6th Cir. 2013) 

(“This court has consistently held that arguments not raised in a party’s opening brief, as well as 

arguments adverted to in only a perfunctory manner, are [forfeited].”); Geboy v. Brigano, 489 F.3d 

752,767 (6th Cir. 2007) (holding that the forfeiture rule applies to pro se litigants).

We review de novo dismissals for lack of subject-matter jurisdiction, including dismissals 

for lack of standing. Phillips v. De Wine, 841 F.3d 405,413 (6th Cir. 2016). Under Rule 12(b)(1), 

defendants can raise either facial or factual challenges to the district court’s subject-matter 

jurisdiction. Ohio Nat'I Life Ins. Co. v. United States, 922 F.2d 320, 325 (6th Cir. 1990). The 

defendants brought both types of challenges before the district court. The district court dismissed 

based on the facial challenge. Because the defendants question the sufficiency of the complaint 

on appeal and do not dispute jurisdictional facts, they present a facial attack on subject-matter
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jurisdiction. See Enriquez-Perdomo v. Newman, 54 F.4th 855,861 (6th Cir. 2022). We therefore 

accept the well-pleaded factual allegations as true and construe the complaint in Kiner’s favor. Id. 

“However, ‘conclusory allegations or legal conclusions masquerading as factual conclusions will 

not suffice to prevent a motion to dismiss.”’ O’Bryan v. Holy See, 556 F.3d 361, 376 (6th Cir. 

2009) (quoting Mezibov v. Allen, 411 F.3d 712, 716 (6th Cir. 2005)).

“Standing stems from the Constitution’s mandate that federal courts may decide only 

‘Cases’ or ‘Controversies,’” Vonderhaar v. Village of Evendale, 906 F.3d 397, 400-01 (6th Cir. 

2018) (citing U.S. Const, art. Ill, § 2, cl. 1), and is a prerequisite to federal jurisdiction, Loren v. 

Blue Cross & Blue Shield of Mich., 505 F.3d 598, 607 (6th Cir. 2007). To establish Article III 

standing at the pleading stage, a plaintiff must allege, among other things, a personal injury. Lujan 

v. Defs. of Wildlife, 504 U.S. 555, 560, 563 (1992). But “a shareholder of a corporation does not 

have a personal or individual right of action for damages based solely on an injury to the 

corporation.” Gaff v. Fed. Deposit Ins. Corp. ,814 F.2d 311,315 (6th Cir. 1987), modified at 933 

F.2d 400 (6th Cir. 1991). Instead, only the corporation, or a shareholder acting derivatively on its 

behalf, can sue to recover damages for a corporate injury. Id. This rule applies even in cases 

where the corporation’s sole shareholder seeks redress. Canderm Pharmacol, Ltd. v. Elder 

Pharms., Inc., 862 F.2d 597, 602-03 (6th Cir. 1988). However, a shareholder may sue in an 

individual capacity if he suffers a “separate and distinct” injury from the corporation. Gaff, 814 

F.2dat315.

Here, Shelby County did not take any direct action against Kiner. Rather, Kiner alleged 

that the County rejected Daughters of Zion’s bid for a government contract, which in turn caused 

him to suffer “significant financial and reputational harm.” Shelby County’s purported conduct 

affected Kiner only indirectly, and he suffered no harm “separate and distinct” from that of 

Daughters of Zion. See id.

Kiner also alleged that Shelby County customarily excludes minority-led organizations 

from a fair and competitive contracting process and that it rejected Daughters of Zion’s bid in 

retaliation for his prior lawsuits against the County. But his complaint contains no factual 

allegations from which an inference of racial animus or retaliation can be drawn. Instead, it asserts 

only that the County awarded the contract to a public university that “has a longstanding,
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unrcsolved credibility issue within the Black community.” These conclusory allegations do not 
show that he suffered a separate and distinct injury from Daughters of Zion. See O 'Bryan, 556 
F.3d at 376. He therefore lacks standing to bring claims against the defendants as an individual. 
And Kiner, as a non-lawyer proceeding pro se, cannot bring any claims on behalf of Daughters of 
Zion. See 28 U.S.C. § 1654 (“In all courts of the United States the parties may plead and conduct 
their own cases personally or by counsel.”); Rowland v. Cal. Men's Colony, Unit 11 Men’s Advisory 
Council, 506 U.S. 194,201-02 (1993) (recognizing that § 1654 does not allow “artificial entities” 
to appear in federal court without licensed counsel).

For these reasons, we AFFIRM the district court’s judgment. We DENY as moot Kiner’s 
motions to take judicial notice and supplement the record.

ENTERED BY ORDER OF THE COURT
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KELLY L. STEPHENS, ClerkUNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT

No. 25-5649

GERALD KINER,

Plaintiff-Appellant,

SHELBY COUNTY, TN GOVERNMENT, et al., 

Defendants-Appellees.

Before: COLE, THAPAR, and LARSEN, Circuit Judges.

JUDGMENT

On Appeal from the United States District Court 
for the Western District of Tennessee at Memphis.

THIS CAUSE was heard on the record from the district court and was submitted on the 
briefs without oral argument.

IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court 
is AFFIRMED.

ENTERED BY ORDER OF THE COURT

App-



Case 2:24-cv-02864-TLP-tmp Document 28 Filed 07/14/25 Page 1 of 15 
PagelD 354

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION

GERALD KINER,

Plaintiff,

SHELBY COUNTY GOVERNMENT )
DR. MICHELLE TAYLOR, in her )
individual and official capacity, and )
JAMES GLOSTER, in his individual and )
official capacity, )

Defendants.

Case No. 2:24-cv-028644-JPM-tmp

REpORT AND RECOMMENDATIONS, DENYING PLAINTIFF’S 
REQUEST FOR SANCTIONS, AND DISMISSING CASE WITH PREJUDICE

Before the Court are two Report and Recommendations (“R&Rs”) of Chief United States 

Magistrate Judge Tu M. Pham, entered on May 30, 2025, and June 17, 2025, respectively. (ECF 

Nos. 23, 27.) Also before the Court are the following filings:

• Motion to Dismiss for Lack of Subject Matter Jurisdiction or, in the Alternative, 

for Summary Judgment, filed by Defendants Shelby County Government, Dr. 

Michelle Taylor,1 and James Gloster (“Gloster”) (collectively, “Defendants” or the 

“County”) on December 30, 2024, (ECF No. 17); and

• Request for Sanctions and Response in Opposition to Defendants’ Motion to 

Dismiss, filed by Plaintiff Gerald Kiner (“Plaintiff’ or “Kiner”), on December 30, 

2024, (ECF No. 18).

Xein Dr MiChe’le Tay'°r the DireCt°r °f Shelby C°Unty Health Department.
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The Magistrate Judge recommended the Court deny Plaintiffs motion for sanctions as 

procedurally improper and substantively insufficient. (See ECF No. 27 at PagelD 352.) The 

Parties did not file any objections.

The Magistrate Judge also recommended the Court grant Defendant’s Motion to Dismiss 

and dismiss Plaintiffs case for lack of individual standing. (See ECF No. 23 at PagefD 320.) 

Plaintiff filed a timely objection to which Defendants timely responded. (ECF Nos. 24, 25.)

The Court ADOPTS the R&Rs of the Magistrate Judge, DENIES Plaintiff s Request for 

Sanctions, GRANTS Defendants’ Motion to Dismiss, and DISMISSES WITH PREJUDICE 

Plaintiffs case.

I. BACKGROUND2

A. The CDC Grant Letter of Interest

On July 8, 2024, the County posted notice (the “Notice”) to the public of a single source 

purchase on the County’s website, inviting vendors to submit letters of interest related to a Centers 

for Disease Control grant award to Shelby County Healthy Start Initiatives (“CDC Grant”).3 (ECF 

No. 17-3 at PagelD 180-81.) Vendors were instructed to submit their letter by July 15, 2024, at 

2:30 p.m. to County employee Sherry Money (“Money”) at the email address 

“sherry.money@shelbycountytn.gov.” (Id. at PagelD 183.)4

On July 14,2024, at 9:58 p.m., Kiner emailed Money at the correct email address, inquiring 

about the identity of the single source vendor as set forth in the Notice and expressing his intent to

2 This Section incorporates the Proposed Findings of Fact from the Magistrate Judge’s Report. (ECF No. 23 at PagelD 
303-13.) Receiving no objections thereon, the Court adopts the factual findings absent clear error. See Fed. R. Civ.
P. 72(b) advisory committee notes.
3 “Single source” is a designation the County utilizes in its procurement process. According to the County, “[a] single 
source procurement occurs when a single source is not a sole source but circumstances make it necessary or beneficial 
to purchase from the source without utilizing the open bid process.” (ECF No. 17-5 at PagelD 198.)
4 Money’s job title is Administrative Services Specialist II for the County Purchasing Department. (ECF No. 17-3 at 
PagelD 180.)
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submit a letter of interest. (Id. at PagelD 181,184.) Money replied on July 15,2024, at 8:30 a.m., 

directing Kiner to submit his information request to “publicrecords@shelbycountytn.gov.” (Id, at 

PagelD 184.) At 12:10 p.m., Kiner sent an email to “publicrecords@shelbycountytn.gov,” 

requesting the identity of the single source identified in the Notice. (ECFNo. 17-4 at PagelD 187.) 

Kiner also copied County employee John Marek (“Marek”), who served as an Assistant County 

Attorney at that time and assisted with processing public records requests. (Id. at PagelD 186-87.)

Earlier that morning, at 12:40 a.m., Kiner also had sent an email addressed to 

“sherry.money@shelbycountyn.gov”—omitting the second letter “t” from the County’s email 

domain—and Marek, attaching a letter of interest on behalf of his organization, Daughters of Zion. 

(Id. at PagelD 189-95.)5 Money did not receive any emails from Kiner on July 15, 2024. (ECF 

No. 17-3 at PagelD 181.)

On October 28,2024, the County awarded the contract for the CDC Grant to the University 

of Memphis. (ECFNo. 1 at PagelD 4.)

B. Complaint

On November 8, 2024, Kiner filed his pro se complaint asserting civil rights violations 

under 42 U.S.C. § 1983. (ECF No. 1.) Kiner broadly alleges a pattern of corruption, bid rigging, 

and exclusion of minority-led organizations in the County’s award of procurement contracts. (Id.) 

The gravamen of his Complaint is that the County violated the Equal Protection and Due Process 

Clauses of the Fourteenth Amendment when it awarded the contract for the CDC Grant to the 

University of Memphis rather than his organization, Daughters of Zion. (See, e.g., id. at PagelD 

3-4.)6

5 Marek avers by affidavit that he “disregarded this email since it was addressed to Ms. Money, addressed purchasing 
matters, and did not address a public records request.” (ECF No. 17-4 at PagelD 186.)
6 Kiner also mentions his organization All About You Home Healthcare. (ECF No. 1 at PagelD 3). His Complaint, 
however, focuses on Daughters of Zion. (See ECF No. 1.)
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Kiner alleges that the County’s bidding process harms minority-led organizations such as 

Daughters of Zion. (See, e.g.. id. at PagelD 26.) The majority of the Complaint focuses on the 

alleged exclusion of Daughters of Zion from this specific contract.7 As a result, Kiner alleges that 

“[he] and his organizations have suffered financial harm, reputational damage, and exclusion from 

a fair contracting opportunity.” (Id. at PagelD 31.) Kiner does not allege facts demonstrating how 

he or his organization suffered reputational harm or how he suffered injury independent from 

Daughters of Zion. (Cf. id.)

Kiner seeks “emergency injunctive relief in his favor,” including awarding Kiner money 

damages in the amount of $6 million in compensatory damages and $100 million in punitive 

damages; entering a declaration that the County violated his rights; halting the County’s current 

and pending single and sole source contracts; ordering the County to contract with a third party for 

its procurement; and requiring that all of the County’s single and sole source contracts be subject 

to judicial review for the next five years. (Id. at PagelD 38-39.)8

Kiner attaches over sixty pages of exhibits to his Complaint, including screenshots of 

emails purportedly sent to the County, such as the one with his letter of interest attached; transcripts 

from a hearing regarding the disputed contract and from a County Commissioners’ meeting; and 

two community honors Kiner has received. (ECF No. 1-1.) The screenshot of the email with his 

letter of interest, however, does not show to whom the email was sent or the recipient email 

address. (Id. at PagelD 47.)

7 Kiner also alleges that the County did not award Daughters of Zion the CDC Grant as retaliation for the multiple 
lawsuits Kiner has filed against the County. (E.g., jd. at PagelD 2.)
8 Kiner requests that the Court award twenty-five percent of the punitive damages to him so that he can “establish a 
fund providing grants and contracts to Shelby County minority-owned and female owned [sic] business.” (Id. at 
PagelD 38.)

4
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C. Motion to Dismiss

The County filed their Motion to Dismiss for Lack of Subject Matter Jurisdiction or, in the 

Alternative, for Summary Judgment on December 30, 2024. (ECF No. 17.) The County argues 

that Kiner lacks standing both facially and factually. (ECF No. 17-1 at PagelD 168-73.)

In its facial challenge, the County argues that Kiner is bringing claims on behalf of his 

organization, Daughters of Zion, rather than himself. (Id. at PagelD 168.) Because Kiner is not a 

licensed attorney, the County argues that he may not represent his organizations pro se under 28 

U.S.C. § 1654. (Id.) Furthermore, the County argues that the allegations in the Complaint relate 

exclusively to harms suffered by Daughters of Zion, and that Kiner does not allege any injury 

personal to him. (Id, at PagelD 169-71.) As such, the County argues Kiner lacks standing.

In its factual challenge, the County argues that Kiner lacks constitutional standing because 

he has not suffered an injury in fact. (Id. at PagelD 172-73.) According to the County, Kiner 

“simply did not submit a letter of interest to the Shelby County Purchasing Department on behalf 

of Daughters of Zion.” The County avers Kiner made a typographical error in Money’s email 

address—failing to include the second “t” in the “shelbycountytn.gov” domain—and thus did not 

submit a letter of interest to the necessary recipient. (Id. at PagelD 172.) Because of this, the 

County argues, Daughters of Zion has only suffered “a hypothetical injury.” (Id. at PagelD 173.)

In support of its factual challenge, the County provides the affidavits of three County 

employees: Money, Marek, and Gloster.9 (ECF Nos. 17-3,17-4,17-5.) In summary, the affidavits 

and attached exhibits reveal that Kiner emailed the letter of interest on behalf of Daughters of Zion 

to the misspelled “sherry.money@shelbycountyn.gov.” (See ECF No. 17-4 at PagelD 189; ECF

9 Gloster serves as the Administrator of Purchasing for the County Purchasing Department. (ECFNo. 17-5 at PagelD 
197.)
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No. 17-5 at PagelD 198.) Consequently, the necessary County employee, Money, did not receive 

a letter of interest regarding the CDC Grant from Kiner or the Daughters of Zion by the deadline 

of July 15,2024. (See ECF No. 17-3 at PagelD 181,)’°

Kiner filed his Response in Opposition on December 30, 2024. (ECF No. 18.) Among 

other arguments, Kiner argues that he has standing in his individual capacity to bring this suit. 

(ECFNo. 18 at PagelD 245 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555,560-61 (1992)), 

247-48.) Kiner does not address the County’s statement of undisputed facts or the included 

affidavits and exhibits. Kiner also does not address the County’s argument that he did not properly 

submit a letter of interest on behalf of Daughters of Zion. Kiner also requested sanctions under 

Federal Rule of Civil Procedure 11. (See id. at PagelD 283.)

The County filed its reply on January 7, 2025, arguing that Kiner failed to address its 

substantive arguments. (ECF No. 20.)

On January 8,2025, Kiner filed an unauthorized sur-reply, styled “Plaintiff s Response to 

Defendant’s Reply and Request for Additional Sanctions.” (ECF No. 22.)11 Of note here, Kiner 

argues he submitted a letter of interest “to Shelby County via email on July 15, 2024, at 12:40 

AM,” and that he included that same email with his Complaint. (Id. at PagelD 284.) The attached 

exhibit of the screenshot of that email again does not show the email addresses of the recipients. 

(ECF No. 22-1 at PagelD 295.)

10 Indeed, Defendant Gloster avers that “no employee of the Shelby County Purchasing Department received 
Plaintiffs email with the Letter of Interest on July 15,2024.” (ECFNo. 17-5 at PagelD 198.)
11 In addition to not seeking leave of court as required by Local Rule 7.2(c), Kiner’s sur-reply exceeded the five-page 
limit set out in Local Rule 7.2(e). Though Kiner’s sur-reply was procedurally improper, the Magistrate Judge 
nonetheless considered its arguments relevant to the Motion to Dismiss in the interest of justice. (See ECF No. 23 at 
PagelD 312 n. 15.) The Request for Additional Sanctions, however, is not considered.

6
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D. The R&Rs
The Magistrate Judge entered the R&R on Defendants’ Motion to Dismiss (the “Dismissal 

R&R”) on May 30, 2025. (ECF No. 23.) Plaintiff filed his timely objection, styled “Plaintiff's 

Response in Opposition to Report and Recommendation,” on June 4, 2025. (ECF No. 24.) 

Defendants filed their response to Plaintiffs objection on June 5,2025. (ECF No. 25.)12

The Magistrate Judge entered the R&R on Plaintiff s Request for Sanctions (the Sanctions 

R&R”), included in Plaintiffs Response in Opposition to Defendant’s Motion to Dismiss, (ECF 

No. 18), on June 17,2025. (ECF No. 27.) No objections were filed.

IL LEGAL STANDARD

A. Pro Se Complaints

Pro se complaints are held to less stringent standards than formal pleadings drafted by 

lawyers and are thus liberally construed. Williams, 631 F.3d at 383 (6th Cir. 2011) (citing Martin 

v. Overton, 391 F.3d 710,712 (6th Cir. 2002)). “In assessing the legal sufficiency of a claim, [the 

Court] may look to documents attached as exhibits or incorporated by reference into the 

complaint.” Knapp v. City of Columbus, 93 F. App’x 718, 721 (6th Cir. 2004) (citing Amini y. 

Oberlin Coll., 259 F.3d 493 (6th Cir. 2001)). Even so, pro se litigants must adhere to the Federal 

Rules of Civil Procedure, see Wells v. Brown, 891 F.2d 591, 594 (6th Cir. 1989), and the Court 

cannot create a claim that has not been spelled out in a pleading, see Brown v. Matauszak, 415 F. 

App’x 608,613 (6th Cir. 2011).

12 Defendants imply that Plaintiffs Response in Opposition to Report and Recommendation is not a properly filed 
objection to the Dismissal R&R. (See & at PagelD 330.) In the Response, Plaintiff explicitly objects to [the] 
recommendation [to grant Defendants’ Motion to Dismiss] and asserts” various grounds for his objections. (ECF No. 
24 at PagelD 323.) As pro se litigants’ pleadings should be liberally construed, the Court finds Plaintiffs Response 
in Opposition to Report and Recommendation is in fact a properly filed objection to the Dismissal R&R. See Wilhams 
v. Curtin. 631 F.3d 380,383 (6th Cir. 2011). 7

/bpP*l 3 4
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B. Motion to Dismiss for Lack of Subject Matter Jurisdiction

A Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction may challenge the 

complaint on its face or the existence of jurisdiction in fact. RMlTitanjum Co. v. Westinghouse 

Elec, Corp., 78 F.3d 1125,1134 (6th Cir. 1996). If the challenge is facial, “the court must consider 

the allegations of the complaint as true.” Id. (quoting Mortensen v. First Fed. Sav. and Loan As£n, 

549 F.2d 884, 890-91 (3d Cir. 1977)). Review is limited to the face of the complaint, but the 

Court may consider “pertinent public records without conversion to summary judgment. Doe v. 

Yost, No. 3:20-CV-00010, 2020 WL 7398699, at *6 (S.D. Ohio Dec. 17, 2020), report and 

recommendation adopted, 2021 WL 1185807 (S.D. Ohio Mar. 30, 2021).

If the challenge is factual, the Court evaluates the merits of the jurisdictional claims and 

the plaintiff bears “the burden of proof that jurisdiction does in fact exist.” RMI Titanium, 78 F.3d 

at 1134 (quoting Mortensen. 549 F.2d at 890-91). Under a factual attack, “no presumptive 

truthfulness applies to the allegations.” Gentek Bldg. Prods., Inc, v. Sherwin Williams Co^ 

F.3d 320, 330 (6th Cir. 2007) (citing Ohio Naf 1 Life Ins. Co. v. United Statgs, 922 F.2d 320, 325 

(6th Cir. 1990)). “In its review, the district court has wide discretion to allow affidavits, documents, 

and even a limited evidentiary hearing to resolve jurisdictional facts.”

C. Report and Recommendation

“Within 14 days after being served with a copy of the recommended disposition, a party 

may serve and file specific written objections to the proposed findings and recommendations. ’ 

Fed R. Civ. P. 72(b)(2). “Each objection to the magistrate judge’s recommendation should include 

how the analysis is wrong, why it was wrong, and how de novo review will obtain a different result 

on that particular issue.” Dionne v. U.S. Navy, No 2:24-cv-02027-MSN-cgc, 2024 WL 5245093, 

at *1 (W.D. Dec. 30, 2024) (citing Howard v. Sec’v of Health & Hum. Servs., 932 F.2d 505, 509

8
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(6th Cir. 1991)) (emphasis omitted). The “failure to properly file objections constitutes a waiver 

of appeal.” Howard. 932 F.2d at 508 (citing United States v. Walters, 638 F.2d 947, 950 (6th Cir. 

1981)).

The Court reviews de novo only those portions of the recommendation to which a party 

specifically objects. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3). For the remainder, “the 

[C]ourt need only satisfy itself that there is no clear error on the face of the record in order to 

accept the recommendation.” Fed. R. Civ. P. 72(b) advisory committee’s note to 1983 addition; 

Howard, 932 F.2d at 509 (noting that when a party makes a general objection, “[t]he district court’s 

attention is not focused on any specific issues for review, thereby making the initial reference to 

the magistrate useless”).

III. ANALYSIS

A. Sanctions

Without any objections filed to the Sanctions R&R, the Court reviews it for clear error.

See Fed. R. Civ. P. 72(b) advisory committee’s note to 1983 Addition.

The Magistrate Judge recommended that Plaintiff’s Request for Sanctions, (ECF No. 18), 

fails “for several reasons”:

First, there is no indication that [Kiner] complied with the safe-harbor provision. 
He filed his motion for sanctions and response to the County on the same day that 
the County filed its [Motion to Dismiss], December 30, 2024. (See ECF Nos. 17, 
18.) He did not certify that he served the motion on the County twenty-one days 
prior, and his request is largely based on the arguments within the County’s motion. 
(See ECF .No. 18.) Kiner s failure to comply with the safe-harbor provision thus 
precludes imposing sanctions. See [Penn, LLC v. Prosper Bus. Dev, Corp.]. 773 
F.3d [764,] 767 [(6th Cir. 2014)]. Next, ... Kiner’s motion is procedurally 
improper because it was not made separate from his response to the County’s 
motion as is required by Rule 11. And the conduct that Kiner identifies—the 
arguments the County raises in its [M]otion to [Djismiss—does not warrant 
sanctions because the undersigned has found that the County’s arguments support 
dismissal of Kiner’s complaint. (See [ECF No. 23] at PagelD 314-21.)

9
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(ECF No. 27 at PagelD 351-52.)

The Court finds no clear error with the Magistrate Judge’s recommendation. Accordingly, 

the Court ADOPTS the Sanctions R&R and DENIES Plaintiffs Request for Sanctions.

B. Motion to Dismiss

The Magistrate Judge recommended the Court should dismiss Plaintiff’s case because 

“Kiner does not have individual standing on the face of his complaint.” (ECF No. 23 at PagelD 

317.) While the Dismissal R&R also presents the arguments and evidence in support of 

Defendants’ factual challenge, (see id, at PagelD 314-317), the Magistrate Judge ultimately did 

not resolve the factual challenge because the proposed conclusion on Defendants’ facial challenge 

resolves their Motion to Dismiss. (See id. at PagelD 317 )

*• Objections and Standard of Review

Kiner raises four objections in his Response to the Dismissal R&R. (ECF No. 24.) First, 

Kiner makes a general objection to the recommendation of dismissal as contrary to Supreme Court 

precedent regarding the judiciary’s role in checking unconstitutional governmental actions. (See 

id. at PagelD 323.) Next, Kiner objects to two specific proposed conclusions of law of the 

Magistrate Judge: (i) Kiner’s lack of standing under Article III; and (ii) Kiner’s attempt to bring 

claims on Daughter of Zion’s behalf. (Id. at PagelD 324-25.) While Kiner objects to the 

Magistrate Judge’s construction of his claims, he does not object to or address the proposed 

findings of fact that indicate those claims are insufficiently pleaded. Finally, Kiner objects to the 

Dismissal R&R’s failure to address his substantive constitutional claims, which he claims are 

“adequately alleged” without citing to specific supporting facts or portions of the record. (Id. at 

PagelD 325.)

10
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Defendants contend that the Dismissal R&R “accurately and succinctly construes the facts 

set forth in the Complaint and the Affidavits submitted with Defendants’ Motion and properly 

applies the applicable law as set forth in the proposed conclusions of law.” (ECF No. 25 at PagelD 

330.)'3

Kiner s objections are too general or conclusory to trigger de novo review of the Dismissal 

R&R. See Dionne, 2024 WL 5245093, at *1. First, the general objection to the recommendation 

of dismissal does not focus the Court’s attention on any specific areas of review. See Howard, 

932 F.2d at 509. Moreover, it does not address the Dismissal R&R’s proposed factual findings 

that suggest the County never received Daughters of Zion’s letter of intent due to a typographical 

error on Kiner s part. (See ECF No. 23 at PagelD 316-17.) Plaintiffs description of his 

allegations as “well-pleaded” does not serve as a specific objection to such. (See ECF No. 24 at 

PagelD 324.)

Second, Kiner s assertion that the Dismissal R&R should include a substantive analysis of 

his claims does not address the outcome-determinative conclusion that Kiner lacks standing to 

bring his claims. See Dionne, 2024 WL 5245093, at *1 (a specific objection should include 

“how de novo review will obtain a different result on that particular issue”). Standing is a key 

jurisdictional requirement, and the Court cannot address the substance or merits of Kiner’s claims 

if the Court lacks subject matter jurisdiction over such. See FW/PBS, Inc, v. City of Dallas. 493 

U.S. 215, 230 (1990) (not reaching petitioners’ statutory challenges “because petitioners have 

failed to show they have standing to challenge them”). Additionally, merely characterizing the

13 Defendants focus mostly on the factual challenge analysis, since the facial challenge necessarily is limited to the 
Complaint and public filings. See Fed. R. Civ P. 12(b)(1); (ECF No. 23 at PagelD 317 n.18)

11
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factual allegations as “adequate” or “sufficient to survive dismissal” does not trigger de novo 

review. See Dionne. 2024 WL 5245093, at ♦ 1 J4

Third, Kiner’s objection to the standing analysis largely mirrors his standing analysis in his 

Response in Opposition to Defendants’ Motion. (Compare ECF No. 24 at PagelD 324, with ECF 

No. 18 at PagelD 245.) One addition is the assertion that Defendant “award[edj a noncompetitive 

Single Source contract to an entity despite public opposition and known Title VI concerns. (See 

ECF No. 24 at PagelD 324.) Kiner, however, does not cite to any supporting facts regarding the 

alleged “public opposition and known Title VI concerns.” (Cf. ECF No. 24 at PagelD 324.) Kiner 

also points to “official statements from Shelby County Commissioners ... and admissions from 

... Gloster in official procurement forms.” (See id.) Again, however, Kiner does not highlight 

specific facts therein that contradict the Dismissal R&R or show why Plaintiff would prevail upon 

de novo review. (Cf. id.): see Dionne. 2024 WL 5245093, at *1. Consequently, this objection 

also fails to focus the Court’s attention on any specific areas of review. See Howard. 932 F.2d at 

509. '

Finally, Kiner’s insistence that he brings the claims on his own behalf, not on Daughters 

of Zion’s behalf, is not a sufficiently specific objection to trigger de novo review. This objection 

appears twofold: (i) an insistence that he is in fact bringing his claims in his individual capacity; 

and (ii) an assertion that the Magistrate Judge failed to liberally construe his pro se complaint with 

the flexibility afforded to pro se plaintiffs. (See ECF No. 24 at PagelD 325 (citing Haines v. 

Kerner. 404 U.S. 519 (1972).) First, Kiner’s confirmation that he is pursuing his claims in an 

individual capacity corresponds to his objection regarding his standing to bring this suit and does

14 Ulis objection addresses Defendants’ factual challenge, which the Court need not resolve. See infra Section III.B.ii. 
Per die facts contained in the factual challenge, however, the evidence leans towards Daughter of Zion not being 
considered for the CDC Grant due to Kiner’s typographical and procedural errors.

12
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not raise a sufficiently specific objection to trigger de novo review thereof. See Dionne. 2024 WL 

5245093, at * 1. Second, regarding Kiner’s Haines argument, the Dismissal R&R did not explicitly 

include the standard of review for pro se filings. (Cf. ECF No. 23 at PagelD 313-14.) Reviewing 

the analysis therein, however, the Court finds the Magistrate Judge did construe Kiner’s pleadings 

liberally. Additionally, Haines does not serve as an escape route for complaints that do not state a 

claim. See Kiner v, City of Memphis. No. 2:23-cv-02805-SHL-tmp, 2025 WL 1577830, at *4 

(W.D. Tenn. June 3, 2025). “Though pro se plaintiffs are held to ‘less stringent standards,’ they 

must still plead sufficient facts to state a claim to relief.” Id.; see also Brown. 415 F. App’x at 613.

Accordingly, the Court reviews the Dismissal R&R for clear error.

ii. Clear Error Review

The Magistrate Judge’s recommendation of dismissal relies on the facial challenge 

analysis. (ECF No. 23 at PagelD 317.) Accordingly, the Court confines its clear error review to 

the facial challenge.15

After analyzing Plaintiff’s Complaint and the relevant public records, the Magistrate Judge 

recommended that the Court find that Plaintiff lacks standing because Plaintiff failed to state a 

claim for injury to himself “separate and distinct” from those allegedly sustained by Daughters of 

Zion, a nonprofit corporation. (ECF No. 23 at PagelD 319-20 (quoting Canderm Pharmacal, Ltd. 

v. Elder Pharms.. Inc.. 862 F.2d 597, 603 (6th Cir. 1988)).)

“(A]n action to redress injuries by a corporation cannot be maintained by an owner 
in [their] own name.” Thomas v. Better Bus. Bureau, of Mid-S., 79 F. App’x 748, 
748 (6th Cir. 2003) (citing Canderm Pharmacalfl, 862 F.2d [at] 602-603[]) 
(affirming dismissal of plaintiff’s complaint for lack of jurisdiction where plaintiff 
sought to assert claims for injury to his business as a pro se litigant). The thrust of 
Kiner’s complaint relates to actions he took on behalf of Daughters of Zion, a 
nonprofit corporation, and the alleged injuries suffered by Daughters of Zion

15 Similarly the Court confines its review to the Complaint and public records, excluding the other evidence filed by 
the County.’ See Fed. R. Civ P. 12(b)(1); (ECF No. 23 at PagelD 317 n.l8.)
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because the County chose the University of Memphis for the CDC Grant. Indeed, 
at one point in his complaint he alleges that the County harmed him “through his 
organizations." (ECF No. 1 at PagelD 25.) Despite Kiner’s attempts to cast the lost 
opportunity as the County excluding him from the procurement process and causing 
him financial harm and reputational damage, “those injuries are not ‘separate and 
distinct’ from those suffered by” Daughters of Zion. Club Xtreme. Inc, v. City of 
Wayne, No. 07-15308, 2010 WL 1626415, at *5 (E.D. Mich. Apr. 21, 2010) 
(quoting Canderm Pharmacal, 862 F.2d at 603) (finding that plaintiff did not have 
individual standing for economic injuries resulting from harm to his business of 
which he was the sole shareholder). Apart from Kiner’s conclusory allegations that 
the County is retaliating against him for his filing multiple lawsuits, his complaint 
is otherwise bereft of any indication that the County took actions toward him 
personally or harmed him separate and distinct from Daughters of Zion, and thus 
he has not stated claims on his own behalf. Cf. Cathey v. Citv of Memphis, No. 
2:23-cv-02707-SHL-tmp, 2024 WL 4360607, at *3 (W.D. Tenn. Sept. 30, 2024) 
(finding that plaintiff plausibly alleged claims on his own behalf based on 
defendants’ actions directed towards him and granting plaintiff s motion to amend). 
Even construing Kiner’s allegations as true, he has only alleged injury derived from 
that of Daughters of Zion and not individual harm to himself. Accordingly, on the 
face of his complaint, the undersigned finds that Kiner does not have individual 
standing. [See] Thomas, 79 F. App’x at 748; Club Xtreme, 2010 WL 1626415, at 
*5.

(ECF No. 23 at PagelD 318-20 (emphasis added) (footnotes omitted).) The Magistrate Judge also 

correctly recognized that the Complaint’s allegations of reputation harm are merely conclusory 

statements without any explanation or evidence. Qi at PagelD 319 n.21 (citing, e^., ECF No. I

at PagelD 2.)

The Court finds no clear error with the Magistrate Judge’s analysis. Accordingly, the Court 

ADOPTS the recommendation and finds that Plaintiff fails to state a claim on his own behalf and 

thus lacks individual standing in this matter. Finding the Complaint states claims only on 

Daughters of Zion’s behalf, the Court also finds that Kiner cannot “prosecute claims on behalf of 

Daughters of Zion as a non-attomey.” (See ii at PagelD 320); seeako Rowland v. Cal. Merfs 

Colony 506 U.S. 194, 202 (1993) (federal law “does not allow corporations, partnerships, or 

associations to appear in federal court otherwise than through a licensed attorney”).

14
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IV. CONCLUSION

For the above reasons, the Court ADOPTS the Sanctions R&R and DENIES Plaintiffs 

sanctions request. The Court also ADOPTS the Dismissal R&R, GRANTS Defendants’ Motion 

to Dismiss for Lack of Subject Matter Jurisdiction, and DISMISSES WITH PREJUDICE 

Plaintiffs case for lack of standing.

IT IS SO ORDERED this 14th day of July, 2025.

Is/ Jon P. McCalla_______________
JON P. McCALLA
UNITED STATES DISTRICT JUDGE

15
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION

GERALD KINER,
Plaintiff,

v.
SHELBY COUNTY GOVERNMENT, 
DR. MICHELLE TAYLOR, in her 
individual and official 
capacity, and JAMES GLOSTER, 
in his individual and 
official capacity,

Defendants.

)
)
)
)) No. 24-cv-2864-JPM-trap
)
)
)
)
)
)
)
)
)

REPORT AND RECOMMENDATION

Before the court is defendants Shelby County Government, 

Dr. Michelle Taylor, and James Gloster's (collectively the 

"County") Motion to Dismiss for Lack of Subject Matter 

Jurisdiction or, in the Alternative, for Summary Judgment, filed 

on December 30, 2024.1 (ECF No. 17.) Pro se plaintiff Gerald 

Kiner filed his response in opposition that same day. (ECF No. 

18.) For the reasons below, the undersigned recommends that the 

County's motion to dismiss be granted and that the complaint be 

dismissed.

xPursuant to Administrative Order No. 2013-05, this case has been 
referred to, the United States magistrate judge for management of 
all pretrial matters for determination or report and 
recommendation, as appropriate.
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I. PROPOSED FINDINGS OF FACT
A. Background

On July 8, 2024, the County posted notice (the "Notice") to 

the public of a single source purchase on the County's website, 

inviting vendors to submit letters of interest related to a 

Centers for Disease Control grant award to Shelby County Healthy 

Start Initiatives ("CDC Grant").2 (ECF No. 17-3 at PagelD 180- 

81.) Vendors were instructed to submit their letter by July 15, 

2024, at 2:30 p.m. via email to County employee Sherry Money's 

email address, "sherry.money@shelbycountytn.gov."3 (Id. at PagelD 

183.) On July 14, 2024, at 9:58 p.m., Kiner emailed Money 

inquiring about the identity of the single source vendor as set 

forth in the Notice and expressing his intent to submit a letter 

of interest. (Id. at PagelD 181, 184.) Money replied to that 

email on July 15, 2024, at 8:30 a.m., directing Kiner to submit 

his request to "publicrecords@shelbycountytn.gov." (Id. at 

PagelD 184.) At 12:10 p.m., Kiner sent an email to

"publicrecords@shelbycountytn.gov," requesting the identity of 

2"Single source" is a designation the County utilizes in its 
procurement process. According to the County, "[a] single source 
procurement occurs when a single source is not a sole source but 
circumstances make it necessary or beneficial to purchase from 
the source without utilizing the open bid process." (ECF No. 17- 
5 at PagelD 198. ) 

3Money's job title is Administrative Services Specialist II for 
the County Purchasing Department. (ECF No. 17-3 at PagelD 180.)

2

mailto:publicrecords@shelbycountytn.gov
mailto:publicrecords@shelbycountytn.gov
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the single source identified in the Notice. (ECF No. 17-4 at 

PagelD 187.) Kiner also copied County employee John Marek, who 

served as an Assistant County Attorney at that time and assisted 

with processing public records requests. (Id. at PagelD 186-87.) 

Earlier that morning, at 12:40 a.m., Kiner also had sent an 

email addressed to "sherry.money@shelbycountyn.gov"—omitting the 

letter "T" from the County's email domain—and Marek, attaching a 

letter of interest on behalf of his organization, Daughters of 

Zion.4 (Id. at PagelD 189-95.) Money did not receive any emails 

from Kiner on July 15, 2024. (ECF No. 17-3 at PagelD 181.) On 

October 28, 2024, the County awarded the contract for the CDC 

Grant to the University of Memphis. (ECF No. 1 at PagelD 4.)

B. Complaint
On November 8, 2024, Kiner filed his pro se complaint 

alleging civil rights violations under 42 U.S.C. § 1983. (ECF 

No. 1.) Kiner broadly alleges a pattern of corruption, bid 

rigging, and exclusion of minority-led organizations in the 

County's award of procurement contracts, but the gravamen of his 

complaint is that the County violated the Equal Protection and 

Due Process clauses of the Fourteenth Amendment when it awarded 

the contract for the CDC Grant to the University of Memphis

4Marek avers by affidavit that he "disregarded this email since 
it was addressed to Ms. Money, addressed purchasing matters, and 
did not address a public records request." (ECF No. 17-4 at 
PagelD 186.)

3
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rather than his organization, Daughters of Zion.5 (See, e.g., id. 

at PagelD 3-4.) Kiner alleges that the County's bidding process 

harms minority-led organizations such as Daughters of Zion. 

(See, e.g., id. at PagelD 26.) The majority of Kiner's complaint 

focuses on the alleged exclusion of Daughters of Zion from this 

specific contract.6 As a result, Kiner alleges that "[he] and his 

organizations have suffered financial harm, reputational damage, 

and exclusion from a fair contracting opportunity."7 (Id. at 

PagelD 31.)

Kiner requests that the court award "emergency injunctive 

relief in his favor," including awarding Kiner money damages in 

the amount of $6 million in compensatory damages and $100 

million in punitive damages; entering a declaration that the 

County violated his rights; halting the County's current and 

pending single and sole source contracts; ordering the County to 

contract with a third-party for its procurement; and requiring 

that all of the County's single and sole source contracts be 

5Kiner also mentions his organization All About You Home 
Healthcare, (ECF No. 1 at PagelD 3), but his complaint focuses 
on Daughters of Zion.

6Kiner also alleges that the County did not award Daughters of 
Zion the CDC Grant as retaliation for the multiple lawsuits 
Kiner has filed against the County. (E.g. , ECF No. 1 at PagelD 
2.)

7Kiner does not allege facts demonstrating how he or his 
organization suffered reputational harm or how he suffered 
injury independent from Daughters of Zion.

4
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subject to judicial review for the next five years.8 (Id. at 

PagelD 38-39.) Kiner attaches over sixty pages of exhibits to 

his complaint, including screenshots of emails purportedly sent 

to the County—including one with his letter of interest 

attached; transcripts from a hearing regarding the disputed 

contract and from a County Commissioners' meeting; and two 

community honors Kiner has received. (ECF No. 1-1.)
CaM2:24-cv428MdPM-tr»B Documeoti-l Fifed 11/08/24 PwTofM P«JftO47

10:41 •->

< All inboxes V

Found in Daughters of Zion Sent Mailbox

©From: "gkiner daughtersofzion.org'’... > 
July 15, 2024 at 1240AM f

Letter of Interest- CDC - Grant To 
Eliminate Racial & Ethnic Disparities

Gerald Kiner 
Daughters of Zion 

| 4400 Hickory, Hill. Rd
I Memphis, Tn 38141
I gkiner@daughtersofeion.org
| 901:650-7340

July 14, 2024

Figure 1: ECF No. 1-1 at PagelD 47

As shown above, the screenshot of the email does not show 

to whom the email was sent or their email addresses. (Id. at 

PagelD 47.)

8Kiner requests that the court award twenty-five percent of the 
punitive damages to him so that he can "establish a fund 
providing grants and contracts to Shelby County minority-owned 
and female owned business." (ECF No. 1 at PagelD 38.)

5
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C. Motion to Dismiss
The County filed its motion to dismiss for lack of subject 

matter jurisdiction under Federal Rule of Civil Procedure 

12(b)(1) on December 30, 2024.9 (ECF No. 17.) The County argues 

that Kiner lacks standing both facially and factually. (ECF No. 

17-1 at PagelD 168-73.) In its facial challenge, the County 

argues that Kiner is bringing claims on behalf of his 

organization, Daughters of Zion, rather than himself. (Id. at 

PagelD 168.) Because Kiner is not a licensed attorney, the 

County argues that he may not represent his organizations pro se 

under 28 U.S.C. § 1654. (Id.) Furthermore, the County argues

that the allegations in the complaint relate exclusively to 

harms suffered by Daughters of Zion, and that Kiner does not 

allege any injury personal to him. (Id. at PagelD 169-71.) As 

such, the County argues Kiner lacks standing.

In its factual challenge, the County argues that Kiner 

lacks constitutional standing because he has not suffered an 

injury in fact. (Id. at PagelD 172-73.) According to the County, 

Kiner "simply did not submit a letter of interest to the Shelby 

County Purchasing Department on behalf of Daughters of Zion":

9The County alternatively moves for summary judgment under 
Federal Rule of Civil Procedure 56. (ECF Nos. 17, 17-7.) Because 
the court may consider materials outside the pleadings when 
deciding a factual attack under Rule 12(b)(1), the undersigned 
declines to convert the County's motion to one for summary 
judgment.

6
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Kiner made a typographical error in Money's email domain, 

failing to include a "T" in the "shelbycountytn.gov" domain. 

(Id. at PagelD 172.) Because of this, Daughters of Zion has only 

suffered "a hypothetical injury." (Id. at PagelD 173.)

In support of its factual challenge, the County provides 

the affidavits of three County employees: Money, Marek, and 

defendant James Gloster.10 (ECF Nos. 17-3, 17-4, 17-5.) In her 

affidavit, Money states that she requested that the Notice be 

posted to the County's website and that vendors were instructed 

to submit letters of interest to her email, 

"sherry.money@shelbycountytn.gov." (ECF No. 17-3 at PagelD ISO- 

81. ) She states that she did not receive any emails from Kiner 

on July 15, 2024, and that she did not see a letter from 

Daughters of Zion related to the CDC Grant. (Id. at PagelD 181.) 

The County attaches the Notice and the email exchange between 
Kiner and Money regarding Kiner's request for the single source 

provider's identity. (Id. at PagelD 183-84.)

In Marek's affidavit, he states that, at that time, he was 

employed by the County Attorney's Office and assisted with 

processing public records requests. (ECF No. 17-4 at PagelD 

186.) Marek avers that he received an email from Kiner on July 

15, 2024, requesting the single source provider's identity.

10Gloster serves as the Administrator of Purchasing for the
County Purchasing Department. (ECF No. 17-5 at PagelD 197.)

7
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(Id.) He further explains that Kiner copied him on another email 

at 12:40 a.m. earlier that morning, but he disregarded that 

email because "it was addressed to Ms. Money, addressed 

purchasing matters, and did not address a public records 

request." (Id. at PagelD 186.) The County attaches the two 

emails as exhibits to Marek's affidavit. (Id. at PagelD 187-96.) 

The email from Kiner attempting to submit a letter of interest 

on. behalf of Daughters of Zion shows that Kiner sent the email 

to "sherry.money@shelbycountyn.gov." (Id. at PagelD 189.)

Case224-cv-02854-jPM-ftnp Document 17-4 filed 12OW4 Paoe5c(12 PagelD 189 
Prom: jKcer dmghttnfiftien.nfj on Miairorckao dtusbcmoftlwi-ern <gkiacr@d«ugtaCTjo&Wn«t> 
SerH: Monday. July 15.2024 12:40 AM 
Ta: «hrny uwwygKbolfeycountyn p>v 
CC: johfunusk£thelbycM>aty<n.e&» 
Sabjwi: Lanarof Irxrmi-CDC • OrtniTo Elfenlnete Rtcitl A Tahrnc Ditparioe, 
AtlacktncnUriinigejpcg; Copy of Copy of lattarcf Internt* CDC.Siagte Sourtapdf

Gerald Kiner 
Daughters of Zion 
4400 Hickory Hill Rd 
Memphis. Tn 38141 
gkiner@daughtersofzlon.org 
901-650-7340

July 14. 2024

Sherry Money
Shelby County Government 
160 North Main Street 
Memphis, Tn 38103

Dear Ms. Money,
We are writing to express our Interest in partnering with the Shelby County 
Government io execute the CDC Healthy Start initiatives aimed at 
eliminating racial and ethnic disparities. With our extensive experience and 
expertise, wo are confident in our ability to deliver outstanding results for 
(his crucial program.
As a S1M grantee with the Small Business Administration’s Community 
Navigator Pilot Program, Daughters of Zion has a proven track record In 
addressing disparities within communities through innovative and impactful 
programs. For the SBAand the Tennessee Department of Human Services

Figure 2: ECF No. 17-4 at PagelD 189

In Gloster's affidavit, he states that after Kiner filed 

his complaint, Money confirmed to him that she did not receive 

an email from Kiner submitting a letter of interest. (ECF No. 

17-5 at PagelD 198.) Gloster requested that "[the] County's IT 

department conduct a search for all emails from or to [Kiner] ,
8
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including at his email addresses of 'gkiner@daughtersofzion.org' 

and 'geraldkiner@gmail.com' on July 14 and 15, 2024." (Id. )

Gloster states that the County's IT department located multiple 

emails incorrectly addressed to

"sherry.money@shelbycountyn.gov."11 (Id.) He then "confirmed with 

all employees within the Shelby County Purchasing Department 

that no employee of [the purchasing department] received 

[Kiner's] email with the Letter of Interest on July 15, 2024." 

(Id. ) The County attaches the County's Purchasing Rules and 

Regulations and copies of the emails received by the County from 

Kiner during the relevant period as exhibits. (Id. at PagelD 

200-34.) Those emails are the same as those provided with the 

other affidavits with only minor format differences.

Kiner filed his response in opposition on December 30, 

2024.12 (ECF No. 18.) In support of his constitutional standing, 
Kiner recites the factors outlined in Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-61 (1992), explaining that he has 

suffered an injury in fact because he "alleges tangible

1:LMarek was copied on those emails. (See, e. g. , ECF No. 17-4 at 
PagelD 89.)

12Kiner also requests sanctions under Federal Rule of Civil 
Procedure 11. Because Rule 11 requires that a request for 
sanctions be made by separate motion, see Fed/ R. Civ. P. 
11(c) (2), Kiner's request is procedurally improper. Moreover, 
the undersigned finds no basis to impose sanctions against the 
County or its attorneys.

9
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financial harm, reputational damage, and exclusion from a fair 

contracting opportunity." (ECF No. 18 at PagelD 245.) He also 

takes issue with the County "attempt[ing] to disqualify [him] 

based on his pro se status." (Id. ) He further clarifies that he 

"has brought his claims on his own behalf." (Id. at PagelD 247.) 

He explains that he has suffered financial loss based on his 

"personal financial stake" in his organizations, "[d]amage to 

[his] reputation," and "exclusion from public contracting 

opportunities." (Id. at PagelD 247-48.) According to Kiner, 

"[t]hese allegations distinguish [his] claims from those brought 

solely on behalf of his organizations." (Id. at PagelD 248.)

Kiner also takes issue with the fact that the County did 

not address his substantive allegations. (Id.) Kiner further 

contends that the County has misstated the standard under Rule 

12(b) (l),13 and he contends that summary judgment "is equally

13Citing Bell v. Hood, 327 U.S. 678, 682 (1946), Kiner asserts 
that "the [c]ourt must accept all factual allegations as true 
and construe them in the light most favorable to the plaintiff." 
(ECF No. 18 at PagelD 249.) The County did cite this standard 
for asserting a facial attack under Rule 12(b) (1), writing "the 
Court 'must accept as true all material allegations of the 
complaint, and must construe the complaint in favor of the 
complaining party.'" (ECF No. 17-1 at PagelD 166 (citing Black 
Farmers & Agriculturalists Assoc., Inc, v. Vilsack, No. 2:23-cv- 
2527-SHL-cgc, 2024 WL 102624, at *2 (W.D. Tenn. Jan. 9, 2024).) 
Moreover, Kiner's citation of Bell is not on point. That case 
does not discuss the Federal Rules of Civil Procedure. Instead, 
the Supreme Court found that federal question jurisdiction 
exists to determine whether individuals have an implied cause of 
action to recover money damages under the Fourth and Fifth 
Amendments. Bell, 327 U.S. at 684-85.

10
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misplaced" because "genuine disputes of material fact exist."14 

(Id. at PagelD 249.) Kiner does not address the County's 

argument that he did not properly submit a letter of interest on 

behalf of Daughters of Zion.

The County filed its reply on January .7, 2025, arguing that 

Kiner failed to address its substantive arguments. (ECF No. 20.)

On January 8, 2025, Kiner filed an unauthorized sur-reply,15 

styled "Plaintiff's Response to Defendant's Reply and Request 

for Additional Sanctions."16 (ECF No. 22.) Kiner's sur-reply 

largely mirrors the arguments in his response. But Kiner 

contends that the County misrepresented the facts surrounding 

his submission of a letter of interest. He argues that he 

submitted a letter "to Shelby County via email on July 15, 2024, 

at 12:40 AM," and that he included that same email with his 

complaint. (Id. at PagelD 284.) Kiner attached a screenshot of 

that email as an exhibit, but it again does not show the email

Winer . does not address the County's statement of undisputed 
facts, nor does he address the affidavits and exhibits that the 
County included with its motion.

15In addition to not seeking leave of court as required by Local 
Rule 7.2(c), Kiner's sur-reply exceeds the five-page limit set 
out in Local Rule 7.2(e). Though Kiner's sur-reply was 
procedurally improper, the undersigned will nonetheless consider 
it in the interest of justice.

16As in his response, Kiner similarly requests sanctions under 
Rule 11. Because this request is also procedurally improper, the 
undersigned will not consider it.

11



Case 2:24-cv-02864-TLP-tmp Document 23 Filed 05/30/25 Page 12 of 20 
PagelD 313

addresses of the recipients. (ECF No. 22-1 at PagelD 295.) Kiner 

has not provided any affidavits.
Case 224-cv-02864-JPM4mp Document 22-1 Filed 01/08/25 Pane 5 of 11

PagelD 295

10:41

< All Inboxes A \Z

Found In Daughters of Zion Sent Mailbox

JjBk From: "gkinerdaughtersofzlon.org".>.
Vf July 15, 2024 at 12:40AM

Letter of Interest- COC - Grant To
Eliminate Racial & Ethnic Disparities

Gerald Kiner 
Daughters of Zion 
4400 Hickory Hill Rd 
Memphis, Tn 38141 
gkiner@daughtersofzion.org 
901-650-7340

July 14,2024

Figure 3: ECF No. 22-1 at PagelD 295

II. PROPOSED CONCLUSIONS OF LAW
A. Legal Standard

A Rule 12(b) (1.) motion to dismiss for lack of subject 

matter jurisdiction may challenge the complaint on its face or 
the existence of jurisdiction in fact. RMI Titanium Co. v. 

Westinghouse Elec. Corp., 78 F.3d 1125, 1134 (6th Cir. 1996). If

the challenge is facial, "the court must consider the

allegations of the complaint as true. " Id. (quoting Mortensen v.

First Fed. Sav . and Loan Ass'n, 549 F. 2d 884, 890-91 (3d Cir.

12
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1977)). Review is limited to the face of the complaint, but the 

court may consider "pertinent public records without conversion 

to summary judgment." Doe v. Yost, No. 3:20-CV-00010, 2020 WL 

7398699, at *6 (S.D. Ohio Dec. 17, 2020), report and 

recommendation adopted, 2021 WL 1185807 (S.D. Ohio Mar. 30, 

2021).

If the challenge is based on the existence of jurisdiction 

in fact, the court will evaluate the merits of the 

jurisdictional claims and the plaintiff bears "the burden of 

proof that jurisdiction does in fact exist." RMI Titanium, 78 

F.3d at 1134 (quoting Mortensen, 549 F.2d at 890-91) . Under a 

factual attack, "no presumptive truthfulness applies to the 

allegations." Gentek Bldg. Prods., Inc, v. Sherwin-Williams Co., 

491 F.3d 320, 330 (6th Cir. 2007) (citing Ohio Nat' 1 Life Ins. 

Co. v. United States, 922 F.2d 320, 325 (6th Cir. 1990) ) . "In 

its review, the district court has wide discretion to allow 

affidavits, documents, and even a limited evidentiary hearing to 

resolve jurisdictional facts." Id. (citing Ohio Nat'1, 922 F.2d 

at 325) .

B. Factual Challenge
In its factual attack, the County argues that Kiner does 

not have constitutional standing because he failed to submit a 

letter of interest for the CDC Grant, and thus did not suffer an 

injury in fact.

13
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Constitutional standing is a fundamental requirement to 

bring suit in federal court: "without standing, a federal court 

cannot exercise jurisdiction because there is no case or 

controversy." Mitchell v. BMI Fed. Credit Union, 374 F. Supp. 3d 

664, 668 (S.D. Ohio 2019) (citing Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560 (1992) and U.S. Const, art. Ill, § 

2). "Plaintiffs bear the burden of establishing standing." 

Soehnlen v, Fleet Owners Ins. Fund, 844 F.3d 576, 581 (6th Cir. 

2016) (citing Lujan, 504 U.S. at 561). To establish standing, 

a plaintiff must show: "(1) [they have] suffered an 
'injury-in-fact' that is (a) concrete and 
particularized and (b) actual or imminent, not 
conjectural or hypothetical; (2) the injury is fairly 
traceable to the challenged action of the defendant; 
and (3) it is likely, as opposed to merely 
speculative, that the injury will be redressed by a 
favorable decision."

Id. (quoting Loren v. Blue Cross & Blue Shield of Mich., 505 

F.3d 598, 606-07 (6th Cir. 2007)).

The County argues that Kiner has not suffered an injury in 

fact because he did not submit a letter of interest for the CDC

Grant. In support, it has submitted multiple affidavits and 

exhibits showing that Kiner did not properly submit a letter of 

interest, and that no one in the County Purchasing Department 

received an email from Kiner on July 15, 2024. (ECF Nos. 17-3, 

17-4, 17-5.) Kiner contends that his complaint clearly alleges 

he submitted a letter on July 15, (ECF Nos. 1 at PagelD 4; 22 at

14
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PagelD 284), providing a screenshot of an email purporting to 

send the letter, but which does not show the recipients, (ECF 

Nos. 1-1 at PagelD 47; 22-1 at PagelD 295).

The County's evidence indicates that vendors were required 

to submit a letter of interest for the CDC Grant to 

"sherry.money@shelbycountytn.gov" by July 15, 2024, at 2:30 p.m. 

(ECF No. 17-3 at PagelD 181, 183.) The County has provided sworn 

affidavits stating that no one in the County Purchasing 

Department—including the required recipient Money—received an 

email from Kiner with a letter of interest by the July 15 

deadline. (ECF Nos. 17-3 at PagelD 181; 17-5 at PagelD 198.) The 

County has also provided emails received by Marek—whose job 

responsibilities do not include procurement—showing that Kiner 

misspelled Money's email address, omitting the letter "T" in the 

"shelbycountytn.gov" domain and sending the letter instead to 

"sherry.money@shelbycountyn.gov." (ECF Nos. 17-4 at PagelD 189, 

196; 17-5 at PagelD 207, 214-15.) The emails Kiner provides do 

not show any recipients. (ECF Nos. 1-1 at PagelD 47; 22-1 at 

PagelD 295.) Kiner also has not argued that, despite his failure 

to follow the submission instructions in the Notice, his sending 

an email to Marek attaching the letter of interest was still 

sufficient.17 Although the County has presented evidence to show

17Although neither party has cited it, in one case the Sixth
Circuit found that an organizational plaintiff had
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that Kiner did not submit a bid on behalf of Daughters of Zion, 

the undersigned need not resolve the factual challenge because, 

as addressed below, Kiner does not have individual standing on 

the face of his complaint.

C. Facial Challenge
In addition to its factual attack on Kiner's lack of 

standing, the County makes a facial challenge.18 The County 

argues that Kiner improperly "merg[es] himself with his 

organizations regarding the alleged injuries caused by [the 

County's] alleged improper actions," (ECF No. 17-1 at PagelD 

169), attempting to bring claims on his own behalf for injuries 

to Daughters of Zion. The County argues that Kiner, as a non­

attorney, does not have standing to represent Daughters of

constitutional standing to bring a Fourteenth Amendment 
challenge to municipal bidding procedures where it did not 
submit a bid. See Club Italia Soccer & Sports Org., Inc, v. 
Charter Twp. of Shelby, 470 F.3d 286, 294-95 (6th Cir. 2006), 
overruled on other grounds as recognized by Davis v. Prison 
Health Servs., 679 F.3d 433, 442 n.3 (6th Cir. 2012). There, the 
plaintiff specifically alleged that the defendant municipality's 
procedures prevented it from submitting a bid. Id. Kiner's case 
is factually different, however, because it appears Kiner was 
unaware he did not submit a letter of interest. And though he 
alleges the seven-day day period for the Notice is unfair, (ECF 
No. 1 at PagelD 12), he does not argue that the bid period 
prevented him from submitting a competitive bid, and instead 
argues that Daughters of Zion's proposal was more competitive 
than the University of Memphis's. (E.g., id. at PagelD 4.)

18Because a facial attack under Rule 12(b)(1) is confined to the 
complaint and public records, the undersigned does not consider 
other evidence filed by the County under this argument.

16
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Zion's interests in court under 28 U.S.C. § 1654.19 (Id. at 

PagelD 168.) In support, the County provides Daughters of Zion's 

public filing information from the Tennessee Secretary of State, 

showing that Daughters of Zion is a domestic nonprofit 

corporation.20 (ECF No. 17-2.) Kiner argues that the County has 

mischaracterized his claims, and that he has suffered personal 

financial loss, reputational harm, and exclusion from public 

contracting opportunities. (ECF No. 18 at PagelD 247-48.)

"[A]n action to redress injuries by a corporation cannot be 
maintained by an owner in [their] own name." Thomas v. Better 

Bus. Bureau, of Mid-S., 79 F. App' x 748, 748 (6th Cir. 2003) 

(citing Canderm Pharmacal, Ltd, v. Elder Pharms., Inc., 862 F.2d 

597, 602-03 (6th Cir. 1988)) (affirming dismissal of plaintiff's 

complaint for lack of jurisdiction where the plaintiff sought to 

assert claims for injury to his business as a pro se litigant) .

While the County argues that Kiner lacks standing to appear pro 
se on behalf of Daughters of Zion, one district court in the 
Sixth Circuit—analyzing similar factual circumstances where an 
individual plaintiff brought a § 1983 claim for injury to his 
limited liability company—found that this statutory question is 
"analytically distinct from the question of standing." Van 
Lokeren v. City of Grosse Point Park, No. 13-14291, 2014 WL 
988965, at *7 (E.D. Mich. Mar. 13, 2014). The court there still 
found that plaintiff did not have individual standing because he 
lacked a cognizable property interest distinct from that of his 
LLC sufficient to demonstrate an injury in fact, and it granted 
defendants' Rule 12(b)(1) motion to dismiss. Id. at *1, *6.

20The court may consider this public record without converting 
the County's motion to one for summary judgment. Doe, 2020 WL 
7398699, at *6.
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The thrust of Kiner's complaint relates to actions he took on 

behalf of Daughters of Zion, a nonprofit corporation, and the 

alleged injuries suffered by Daughters of Zion because the 

County chose the University of Memphis for the CDC Grant. 

Indeed, at one point in his complaint he alleges that the County 

harmed him "through his organizations." (ECF No. 1 at PagelD 

25.) Despite Kiner's attempts to cast the lost opportunity as 

the County excluding him from the procurement process and 

causing him financial harm and reputational damage, "those 

injuries are not 'separate and distinct' from those suffered by" 

Daughters of Zion.21 Club Xtreme, Inc, v. City of Wayne, No. 07- 

15308, 2010 WL 1626415, at *5 (E.D. Mich. Apr. 21, 2010)

(quoting Canderm Pharmacal, 862 F.2d at 603) (finding that 

plaintiff did not have individual standing for economic injuries 

resulting from harm to his business of which he was the sole 

shareholder). Apart from Kiner's conclusory allegations that the 

County is retaliating against him for his filing multiple 

lawsuits, his complaint is otherwise bereft of any indication 

that the County took actions toward him personally or harmed him 

separate and distinct from Daughters of Zion, and thus he has 

not stated claims on his own behalf. Cf. Cathey v. City of

21Moreover, Kiner's allegations of reputational harm are limited 
to conclusory statements, without explaining how he or Daughters 
of Zion suffered reputational harm. (See, e. g., ECF No. 1 at 
PagelD 2. )
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Memphis, No. 2:23-cv-02707-SHL-tmp, 2024 WL 4360607, at *3 (W.D. 

Tenn. Sept. 30, 2024) (finding that plaintiff plausibly alleged 

claims on his own behalf based on defendants' actions directed 

towards him and granting plaintiff's motion to amend). Even 

construing Kiner's allegations as true, he has only alleged 

injury derived from that of Daughters of Zion and not individual 

harm to himself. Accordingly, on the face of his complaint, the 

undersigned finds that Kiner does not have individual standing. 

Thomas, 79 F. App'x at 748; Club Xtreme, 2010 WL 1626415, at *5.

Furthermore, though Kiner disavows any intent on bringing 

claims on behalf of his organization, (see ECF No. 18 at PagelD 

247), it is worth noting that Kiner would not be allowed to 

prosecute claims on behalf of Daughters of Zion as a non­

attorney. "[T]he Supreme Court . . . recognizes that federal 

law, specifically 28 U.S.C. § 1654, 'does not allow 

corporations, partnerships, or associations to appear in federal 

court otherwise than through a licensed attorney.'" Van Lokeren, 

2014 WL 988965, at *7 (quoting Rowland v. Cal. Men's Colony, 506 

U.S. 194, 202 (1993)) (footnote omitted). Thus, distinct from 

the standing issue, Kiner "lacks statutory authority to initiate 

this action in [an] effort to vindicate the rights of" Daughters 

of Zion. Id. at *6-*7 (finding that plaintiff lacked individual 

standing to bring claims for injuries suffered by his limited 

liability company, and finding independent of standing that
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plaintiff could not initiate a pro se action on his company's 

behalf). 

III. RECOMMENDATION
For the above reasons, the undersigned recommends that the 

County's motion to dismiss be granted and that Kiner's complaint 

be dismissed.

Respectfully submitted,

s/Tu M. Pham________________________
TU M. PHAM
Chief United States Magistrate Judge

May 30, 2025________________________
Date

NOTICE
WITHIN FOURTEEN (14) DAYS AFTER BEING SERVED WITH A COPY OF THIS 
REPORT AND RECOMMENDED DISPOSITION, ANY PARTY MAY SERVE AND FILE 
SPECIFIC WRITTEN OBJECTIONS TO THE PROPOSED FINDINGS AND 
RECOMMENDATIONS. ANY PARTY MAY RESPOND TO ANOTHER PARTY'S 
OBJECTIONS WITHIN FOURTEEN (14) DAYS AFTER BEING SERVED WITH A 
COPY. 28 U.S.C. § 636(b)(1); FED. R. CIV. P. 72(b)(2); L.R. 
72.1(g)(2). FAILURE TO FILE OBJECTIONS WITHIN FOURTEEN (14) DAYS 
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