IN THE

SUPREME COURT OF THE UNITED STATES

7 E/Gey (/7746724 PETITIONER
(Yoﬁr Name)

V8.

(X P 700L . £.C. RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

E/Pétitioner has previously been granted leave to proceed in forma pawperis in
the following court(s):

U2 /s pes
LS Forms Coetimy

[]Petitioner has mnot previously been granted leave to proceed in forma
pawperis in any other court.

E}/Pe/titioner’s affidavit or declaration in support of this motion is attached hereto.

(] Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

[1The appointment was made under the following provision of law:

or

[Ja copy of the order of appointment is appended.




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

e ~
1, JEER, G?M‘W@m the petitioner in the above-entitled case. In support of

my motion to procéd n forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during Amount expected
the past 12 months next month
You Spouse You Spouse
Employment gjz}@ $ $ Qe 4,12 $ $
Self-employment $ $ $ $
Income from real property $ % $ $ $
(such as rental income)
Interest and dividends $ $ $ $
Gifts $ $ $ $
Alimony $ $ $ $
Child Support $ $ $ $
Retirement (such as social $ $ $ $
security, pensions,
annuities, insurance)
Disability (such as social $ $ $ $
security, insurance payments)
Unemployment payments $ $ $ $
Public-assistance $ $ $ $
(such as welfare)
Other (specify): $_ WV $ $ $

144
Total monthly income: §$ 2700 $ $ $




2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.) S€e (0.4 '+ af NeExt aas,

Employer Address Dates of Gross monthly pay
Employment
@ 1//?7/’/00 [Fecdck Llrperise il $
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3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross mo % pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
$
$
$

Ay
4. How much cash do you and—ﬁne{a—weme have? § ﬁ

Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Type of account (e.g., checking or savings) = Amount you have Amount your spouse has
Iy

$
|72 % $

5. List the assets, and their values, which you owngr—yem‘—sfpﬁé—@wns: Do not list clothing

and ordinary household furnishings.

[l Home [] Other real estate

Value @, Value é

] Motor Vehicle #1 @/ (] Motor Vehicle #2
Year, make & model Year, make & model ﬁ
Value Value

(] Other assets g
Description

/

Value




s Z coN'T
L ot /6“:/4/4/3 A sometome oA

(4)
w2l Zo7S

\17\ é#/?ylr 5 e ,c” Z?y%'c‘cﬁ‘o,u Secvices

Zuz et (fate /e

Gtz 223
& € Fn, 44

L T — & z/2Y.

() /%yf/e)ﬁ 62&%(@4&5», L <
J%JZ/VQ'// adlelree=ss oM 9
/‘dd/‘\'/ //)/D/a/l

= 5
T77e aisore /7 Ao FFoe o %
e JEECS S CA7ox).



6. State every person, business, or organization OWIng you or your spouse money, and the

amount owed.

Person owing you or
your spouse money

Amount owed to you

Amount owed to your spouse

il $ $
% ; $
$_ E— $

=1

. State the persons who rely on you or your spouse for support.
instead of names (e.g. “J.S.” instead of “John Smith”),

Name

70

Relationship

For minor children, list initials

Age

-

8. Estimate the average monthly expenses of you and your family. Show separately the amounts

paid by your spouse. Adjust any payments that are made weekly, bi

weekly, quarterly, or
74/?7 = dgy
& A 2=

annually to show the monthly rate.
by Ao T CoN AT Pute P P09 s S

You

Rent or home-mortgage payment
(include lot rented for mobile home) S

Are real estate taxes included? [JYes []No /V /
Is property insurance included? [JYes [JNo ¥/t

Utilities (electricity, heating fuel,

/70y S CLO 7 A ¥

JEEDIRA M
Your spouse

s BEB”

water, sewer, and telephone) . $ Z OO%
Home maintenance (repairs and upkeep) /}/ ,4 s $ %
Food $ = $ 5 (23] -
Clothing $ $ é
Laundry and dry-cleaning & $ &)

Medical and dental expenses




Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, ete.

You

Your spouse

s /00

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s
Life

Health

Motor Vehicle

Other:

$

$ . 0
$ $

$ s O
$ s &
$ g O
3 s

Taxes (not deducted from wages or included in mortgage payments)

(specify):

Installment payments
Motor Vehicle
Credit card(s)
Department store(s)

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession
or farm (attach detailed statement)

’

Other (specify):

Total monthly expenses:

$ s

$ s O

5 s

5 s

5 s 2

s s ZO0%
$ O

s S

s. J00% s /955

¥ /Oe‘%ﬁ&’vé(k

SHATTE.




9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

[ Yes B’{o If yes, describe on an attached sheet,

10. Have you paid - or will you be paying - an attorney any money for services in connection
with this case, including the completion of this form? [JYes ] No

If yes, how much? /?4/7/?%/6\'61\17’ [SeE PNEy o SO IV Lo

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or

a typist) any money for services in connection with this case, including the completion of this
form?

O Yes D/ﬁo

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

m/ K 0077 rmate /0&75 Cll €RpErs g s f(0ﬂ?§z,25v‘7?,
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on: / Z / Zé/ Zé/ ,20_
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QUESTIONS PRESENTED

Did the Fifth Circuit’s denial of appellant’s motion for reconsideration of
dismissal of the appeal for failure to file record excerpts on October 6, 2025, effectively allow
eight impermissible departures from the accepted and usual course of judicial proceedings by the
Clerk, the District Court, and the Court of Appeals itself? That is, should the Fifth Circuit have
exercised its inherent authority and addressed these allegations?

On October 6, 2025 the entire panel denied appellant’s motion for reconsideration. App
la (1) On September 29, 2025 the court granted appellant’s motion for clarification. App la (2)
On September 26, 2025 a single judge (a member of the panel) denied appellant’s motion for
reconsideration. App la (3) On September 18, 2025 the court denied appellant’s motion to
reinstate the case. App la (4) The appeal was dismissed as of September 16, 2025 for want of
prosecution as “appellant failed to timely file Appellant’s record excerpts.” (App 2a)

The departures occurred in the below order:

I. By the Pro Se Unit of the EDLA Clerk of Court when it

a. allegedly intentionally “disappeared” (failed to file) a signed, timely,
two-page complaint stamped “Tendered for filing August 11, 2023" and,

b, on August 22, fraudulently filed an untimely, “signed” substitute
complaint causing the case to be dismissed?

2.* By District Court Judge Africk (in motion practice after the first dismissal), nine
months before an evidentiary proceeding, when he stated his belief on an
ultimate issue - why the above complaint was not filed - that it “was never
accepted for filing.” (App 92a)

3.*  When on remand (after supplementation of the record with photograph) the Fifth
Circuit itself predeterminantly instructed the district court:

_i-



...[I]n the interest of justice and to vindicate any adverse reflection
on the district court clerk’s office, we VACATE...and REMAND...
to determine whether [plaintiff] tendered his complaint to the

district court on August 11, 2023, and if so, whether he should

be permitted to proceed with his suit. (Emph. added.)(App 87a)

4. When the Judge at Conference allegedly admitted he had had an ex parte
conversation with the Clerk and coupled it with barring all discovery, but later
allowing limited document production, though not depositions of the Clerk’s
personnel.

5.%  When at Conference the Judge added his own issue to the remand: Whether
Wilson had committed an ethical violation viz a viz the Clerk in attempting to file
the complaint.(App 81a)

6.*  When the Judge at the hearing twice anticipated Clerk testimony that -

a. the complaint was not signed (and therefore not accepted for
filing)(App.113a:18-114a:7), and

b. it was stamped “tendered” by mistake. (App 118:13-18)
These fundamental departures - eight in all - are individually and collectively such severe
departures from the accepted and usual course of proceedings as to call for the exercise of the

Fifth Circuit’s inherent power, and failing that, this Court’s inherent, supervisory power.

-ii-
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PROCEEDINGS BELOW'

US Fifth Circuit Court of Appeal

Nos. 24-30334, 24-30421

Terry Catherine v MDK 706, L.L.C.

October 6, 2025 (Order denying Motion for Reconsideration of dismissal for want
of prosecution)

District Court EDLA

No0.23-03986

Lance J Africk, Judge

Catherine v MDK 706, L.L.C.

May 5, 2025 (Judgment and Reasons for dismissal from Evidentiary Hearing)

US Fifth Circuit Court of Appeal

Nos. 24-30334, 24-30421

Terry Catherine v MDK 706, L.L.C.

January 27, 2025 (Remand after supplementing record with photograph of tendered
complaint)

District Court EDLA

No, 23-03986

Lance J Africk, Judge

Catherine v MDK 706, L.L.C.

July 1,2024 (denial of motion to amend record)

District Court EDLA

No, 23-03986

Lance J Africk, Judge

Catherine v MDK 706, L.L.C.

May 16, 2024 (Denial of motion for reconsideration)

District Court EDLA

No0.23-03986

Lance J Africk, Judge

Catherine v MDK 706, L.L.C.

April 16, 2024 (Dismissal for want of timely record complaint)

The basis for jurisdiction in the District Court was 28 USC 1343(3).

! As of this and the original writing, there are no F3d citations available in the

attorney’s legal research database, vLexFastcase, provided by the Louisiana State Bar
Association. -vi-



JURISDICTION

The statement of jurisdiction is directed explicitly and only to the order of October 6,
2025 by which the entire panel denied appellant’s motion for reconsideration. (App la(1) The
District Court dismissed the complaint May 5, 2025. Petitioner refers the Court to Rule 13.3;
Memorandum, January 2023 #13; Young v Harper, 520 U.S, 143 (1997); Patterson v US,
15 U.S. 221 (1817); Am Jur 2d sec. 344..

The jurisdiction of this Court is invoked under 28 U.S.C. 1254(1).

STATEMENT OF THE CASE

Proceedings prior to panel denial of reconsideration

On September 29, 2025 the court granted appellant’s motion for clarification. (App 1a(2)
On September 26, 2025 a single judge (a member of the panel) denied appellant’s motion for
reconsideration. (App 1a(3) On September 18, 2025 the court denied appellant’s motion to
reinstate the case. (App la(4) The appeal was dismissed as of September 16, 2025 for want of
prosecution as “appellant failed to timely file Appellant’s record excerpts.” (App 2a)

Fact Summary

The undersigned (Wilson) an attorney attempted to file a timely two-page, pro se
employment discrimination complaint for Terry Catherine, signed by Catherine. Wilson was
trying to retire so did not want to be of record. (App 144a:22-App 145a:1) The basis for
jurisdiction of this complaint was 28 USC sec 1343(a)(4). He tried this on three occasions
beginning once alone late on August 10, 2023 with a Black female clerk (Ms Simlin) (App
146a:19-25; App 147a:13-24) and twice on August 11, 2023 - once alone in the early afternoon,
primarily with the Pro Se Unit Manager (Brad Newell)(ROA.148a-150a:25), and to a lesser
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extent with a white female clerk. Later, accompanied by plaintiff, he tried again in the mid to
late afternoon exclusively with the same white female clerk. (App..149a:17-20) The other Pro se
clerk, Ms Johnson, also a Black female, was absent on August 11, 2023 from 2:30-5:00.
(App.158a:10-17) The complaint was stamped tendered by the white female clerk and
photographed by plaintiff with his iphone, but never filed. Instead, it was purportedly returned
unfiled (and not in the record) because it was purportedly still not signed.

A complaint dated August 22 was filed in the record. It was untimely and dismissed. The
Pro Se unit claimed plaintiff filed it; he denied filing it. In motion practice after the first
dismissal, the District Judge opined the complaint was “never accepted for filing” Plaintiff’s
appeal was granted with instructions to “vindicate” the clerk and determine if plaintiff were
“permitted to proceed.” At Conference the judge set an evidentiary hearing, admitted an ex parte
conference with the Clerk, and added an issue whether Wilson had committed an ethics violation
viz a viz the Clerk; the violation was not particularized.

At the hearing, the judge changed the ethics issue to one of candor - still without
particularization - and twice anticipated Clerk testimony. He found Wilson lacked candor toward
the Clerk and his client.

Wilson testified the complaint was signed by plaintiff beginning with the first attempt -
that is, signed on all three attempts.(App.147a:13-24) (Plaintiff testified it was not signed until
August 11.) Newell testified the complaint was not signed on all three occasions and that he told
Wilson this such that it could not be filed. (App.38a:5-139a:19) The Clerk testified this is what
Newell told her.( App.119a:18-120a:8) The judge ruled the complaint had been returned to
Wilson because it was not signed such that plaintiff was not permitted to proceed.
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The deadline for filing was August 13, 2023. (Appa 103a at 105a) The judge also found it
was plaintiff who filed the August 22 complaint and dismissed it as untimely.

Wilson testified he advised the clerk he was not plaintiff’s attorney and was filing the
complaint as a friend. (App.121a:7-10) He advised plaintiff he would not sign the complaint as
plaintiff’s attorney, i.e., would not be his official attorney, but would otherwise be fully
responsible. (App.115a:14-23) The court found Wilson lacked candor with the court and his
client.

As to the issue whether a Black or white female clerk was involved the judge shut down
all related discovery and made no finding.

Detailed statement

Allegation that Pro se Unit, under Brad Newell, intentionally “disappeared” a
signed complaint timely stamped “tendered” on August 11

Wilson testified that on August 10, 2023 Ms Simlin refused to file the complaint because
he had arrived too late, near closing. This was the only reason given for not filing the complaint.
(App.146a:19-25, App.147a:13-24). He agreed to come back. (App.147a:13-763:13)

As to the next day, Wilson alleges Newell rejected the early afternoon filing because a
number of complaints had been filed in Lake Charles by attorneys in connection with a hurricane
without the plaintiffs’ permission. Further, that Newell accordingly advised he would not allow
Wilson to file a pro se complaint without the plaintiff’s presence. (App.148a:23-764:4) Also
present during this event was an unidentified white female clerk who appeared again on the third
and last attempt to file the complaint. (App.149a:17-20) After the foregoing discussion on this
second attempt, Wilson advised he would come back. He alleges he and plaintiff returned mid to

late afternoon. (App.149a:11-13) -3-



Plaintiff alleges the clerk to whom the complaint was handed mid to late afternoon on
August 11 was the same white female who was present earlier that day. (App.149a:17-20)
Newell testified that Ms Johnson, one of the Black clerks, did not assist Wilson on August 11;
the clerk who purportedly assisted him was Ms Simlin, a Black female - she was the primary
person who assisted him. (App.126a:1-9, App.126a:24-127a:6;App..127a:16-23; App.128a:1-9)
Newell testified that both Black clerks were present at their work stations on August 11.
(App.129a:22-130a:3) However, one Black clerk (Ms Johnson), purportedly on duty during the
two afternoon filing attempts, was absent from 2:30-5:00. (App.158a:9-17)

At the hearing the Clerk produced only two Black female clerks and, despite Ms
Johnson’s absence, claimed no white clerk had or could have had anything to do with the filing.
(App.129a:15-App.130a:3; App.158a:10-161a:17) At Conference the Judge had barred all
written and deposition discovery (App.143a:16-23 -Wilson asserting lack of discovery and the
judge not denying). He barred all discovery related to the white clerk by plaintiff during
(App.142a:3-11) and after the hearing. (App. 48a at 52a) The production of a Black female clerk
(Ms Simlin) instead of the expected white female was a complete surprise.(App.124a:9-125a:2)
(Wilson later remembered her. App.148a:21-22) As a consequence of the judge’s denying all
relevant discovery, the name of the white female clerk remains unknown.

In mid to late afternoon of August 11 (the last filing attempt) when Wilson handed the
white female clerk a first signed original she stated she would “still not file it,” so Wilson
replied, “Just stamp it tendered.” She did so. He asked her for a copy which she declined to
make, so he asked if his client could shoot a copy with his cell phone. She advised that was
against regulations, so he asked if they (plaintiff and Wilson) could take the papers someplace to
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make copies. Permission was granted, but once outside plaintiff and Wilson realized they could
not walk to the copy facility and return before closing. So, plaintiff used his cell phone to
photograph both pages of the complaint - the stamped first page and the second, signed
page.(App.149a:15-151a:25 referring to Court Ex. 1. App.168a)

When they returned to the white clerk she accepted the signed, stamped complaint and
asked if Wilson had another copy. Wilson did and handed a second signed unmarked and never
stamped copy to her. (App.152a:20-154a:1) Wilson and plaintiff left with no papers, having left
them all with the white female clerk. (App.156a:19-25) The Clerk’s Office contended all papers
were returned. (App.140a:23-141a:3.)

On August 21, 2023 Wilson called the clerk to follow up. Newell replied he could not
advise Wilson about the status of the complaint because Wilson did not represent plaintiff.
(App.155a:19-22) Newell’s narratives recite that plaintiff called him on August 21, 2023 and
then filed a complaint identical to the one at issue on August 22, 2023. (D-1 and D-2) After some
confusion, plaintiff denied filing the complaint (App. 162a:8-9)(and may question his purported
call). (A “litigation hold” letter for the related telephone records has been sent to the Clerk and
Judge.)

A motion to dismiss was granted because the only complaint in the record was that of
August 22; the tendered August 11 complaint had disappeared and was not in the record.
(App.94a at 96a) Wilson, thinking the tendered complaint was in the record and not confirming
its presence, had referred to it in his opposition, but had not attached the iphone photograph to
the opposition.

According to the Clerk, the relevant “usual and accepted” practice is to file a signed
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complaint. (App.117a:1-17) (The complaint should also have the filing fee or an IFP application.
The judge made a finding only on the issue of a signed complaint, finding only it was not
signed.)(App. 34a) Thus, plaintiff contends the clerk’s failure to file a signed complaint is a
departure calling for this Court’s supervision.

Allegation that Pro se Unit of Clerk’s Office fraudulently filed untimely substitute
complaint purportedly signed by plaintiff

Continuing the above later August events, plaintiff testified he did not file the August 22
complaint and alleges that someone in the Pro Se Unit instead fraudulently filed an untimely
substitute complaint. The late complaint did not “cure” the disappearance of the original timely
“tendered” complaint and the matter was correctly dismissed on the record. Plaintiff alleges the
substitute complaint of August 22 consisted of the unmarked first page of the extra complaint
given the white female clerk at her request on August 11 (App.151a:20-769:1) and the signature
page of the original August 11 complaint which had been stamped “tendered” by this clerk on
August 11.

The above evidence of the fraudulent signature did not emerge until after the hearing.
Wilson obtained an expert report opining that the signature page of the August 22 complaint
exactly matched that of the August 11 tendered complaint. That is, the purported August 22
signature page had been recycled from the August 11 complaint and was, in fact, the same
signature page. For the expert’s report, including his photographic signature comparisons of the
August 11 and 22 complaints, please see the Appendix 58a et seq.

The Clerk testified that if someone held a complaint for 11 days and then put the wrong
date on it, even accidentally and she learned of it, she would terminate that employee and notify
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the judge. (App.121aa:16-122a:7) Accordingly, a clerk’s filing the complaint would be a
departure from the “usual and accepted” practice. By implication, a clerk’s filing a fraudulent
complaint 11 days later that was untimely and caused the case to be dismissed would be a
departure calling for this Court’s supervision.

Judge’s of-rccord prejudgment before discovery, nine months before hearing

When defendant moved to dismiss the matter as untimely, plaintiff, now represented by
Wilson, opposed, claiming all the court had to was look in the record for the “tendered”
complaint. However, he had not inspected the record; did not realize it was not there; and never
attached the photograph to his opposition. (App.102a, para. A.1) The case was dismissed. (App.
103a) Wilson moved to supplement the record with the cell phone photograph (found post-
denial and without meta-data). In denying the motion the court opined it “believes the
complaint...plaintiff seeks to supplement the record with was never accepted for filing.” (Ital.
added.) It did not at that time explain why it was not accepted. (App.88a at 92a)

The judge’s expressing an opinion on the merits before any discovery and nine months
before taking the first evidence at the hearing is a departure from the “usual and accepted”
practice. The judge “...shall not investigate facts in a matter independently... “ Rule 2.9
( C). Id. The judge departed from this practice by forming a fact-based belief that the complaint
was never accepted for filing. The departure calls for supervision, especially when coupled with
a discovery bar which meant the judge knew the clerk’s facts but not the plaintiff.

The Fifth Circuit’s of-record pre-determinant remand instructions

The Court of Appeal granted a motion to supplement the record with the photograph (not
time stamped) and remanded with these instructions:
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...[I]n the interest of justice and to vindicate any adverse reflection
on the district court clerk’s office, we VACATE...and REMAND...
to determine whether [plaintiff] tendered his complaint to the

district court on August 11, 2023, and if so, whether he should

be permitted to proceed with his suit. (Emph. added.)

Signed: Davis, Smith, and Higginson (App. 85a at 87a)

A motion to clarify the “vindication” and “permission” instructions was denied by the
Fifth Circuit. (Morion and Order at Orders, etc # 8) The judge also denied a similar motion.
(App. 74a) A supplemental memorandum advised vindication, permission, and Wilson’s ethical
issue were still not understood. (App. 107a).

Such instructions depart from the “usual and accepted” practice because they impair the
independence of the District Court Judge. “A judge shall uphold and promote the independence,
integrity, and impartiality of the judiciary... ABA Model Code Canon 1. “A judge shall act all
times in a manner that promotes public confidence in the independence of the judiciary...” ABA
Code, Rule 1.2.

Canon 2 states “A judge shall perform the duties of judicial office impartially,,,” Rule 2.4
(B) states” A judge shall not permit...interests...to influence the judge’s...judgment.”

The panel’s “vindication” instruction does not uphold the “independence, integrity, and
impartiality” of its proceeding, nor of the District Judge who might feel compelled to follow it by

finding in favor of the Clerk, and is such a “departure” as to call for this Court’s supervision.

The Fifth Circuit’s non-particularized “permission” instructions

The panel also remanded with instructions for the District Judge to determine if plaintiff
proved tender “whether he should be permitted to proceed with his suit.” (the “permission”
issue) The “permission” instruction gave no hint that it was raising a factual issue. Because the
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tender issue was proved by the bare photograph, “permission” appeared to a legal issue - filing is
retroactive to the tender date. Martin v Demma, 831F2d 69. 71 (5" Cir 1987). This issue was
never expressly stated at the hearing, but the purported lack of plaintiff’s signature on the
complaint emerged as the fact underlying the “permission” instruction - permission to proceed
(file) was denied purportedly because there was no signature. It is suggested this instruction is if
not a departure, then is so vague and prejudicial the Court should “factor it in” while considering
whether to exercise its supervisory power.

Allegation of Judge’s ex parte conversation with Clerk

A Status Conference was held February 5, 2025. (App. 79a) Petitioner alleges the judge
admitted he had discussed the matter with the Clerk. He did not disclose the substance of the
conversation(s), the date, nor the fact she had clerked for him some 13 or more years earlier.

This conversation can be inferred from the judge’s prejudgment (above); his addition of an ethics
inquiry into Wilson’s interaction with the Clerk (when there had been no complaint by the clerk);
and his twice anticipating the Clerk’s testimony at the hearing. (As to these matters, please see
below.)

The inference also arises from a Preliminary Memorandum in which Wilson stated he had
no objection to the judge’s “again discussing the matter with the clerk’s office...in the hope it
might avoid further briefing.”(Emph. added.) The judge did not correct, nor otherwise respond
to, this reference to a previous ex parte conversation between the Clerk and him.(App. 82a at84a)

At the hearing another investigation by the judge emerged when he advised the Marshall
had no surveillance film. (App. 116a)) (This investigation also tends to corroborate the judge’s ex

parte conversation.)



The “usual and accepted” practice does not permit ex parte discussion with a witness if
for no other reason than such a discussion suggests at the minimum the appearance of
impropriety. “A judge shall not initiate...ex parte communications...outside the presence of the
parties or their lawyers concerning a pending or impending matter....” A two-part exception
follows, the second part of which requires the judge to “promptly notify all...parties of the
substance of the ex parte communication and gives the parties an opportunity to respond.”

There is nothing in the record bringing that communication within the exception. Rule
2.9 (A), ABA Model Code of Judicial Conduct (2011).

Further, the judge “...shall not investigate facts in a matter independently... “ Rule 2.9
( C). Id. The judge twice departed from this practice in contacting the Clerk and the Marshall.
These departures calls for this Court’s supervision. (Admittedly, there were not adverse results
from the judge’s contact with the Marshall; it corroborates the judge’s contact with the Clerk.)

The ABA Model Code’s test for appearance of impropriety is “whether the conduct
would create in reasonable minds a perception that the judge’s ability to carry out judicial
responsibilities with integrity, impartiality and competence is impaired.” Id., Comment (5) on
Rule 1.2.

At Conference, the judge barred all discovery without explanation (App.143a:16-17) , but
later on the eve of the hearing, ordered document production of the Clerk’s rules, related
documents, and the identity of the pertinent clerks (but not their racial identities). (App. 105a)
Depositions were still barred.

Production yielded a first narrative of events (D)(also referred to as D-1)(App. 163a)
prepared by Brad Newell on August 19, 2024 in anticipation of a request by the Fifth Circuit.
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(App.170a at # 7). A second, differing narrative, D-2, was produced at the hearing. (App. 165a)
The first made no mention of the tender event. The second, “cleaned up” from the first, did.
Neither mentioned the complaint was not signed. The difference between the two and the
circumstances of their creation are addressed at App.131a:22-134a:16.

A secondary, tho’ major, departure is the judge’s barring all discovery without
explanation. This is a departure from the “usual and accepted” practice. See, Wiwa v. Royal
Dutch Petroleum Co., 392 F.3d 812 (5th Cir. 2004), 818 and n. 25 for list of illustrative cases.
However, while it is unlikely such a departure alone calls for this Court’s supervision, it should
be considered as severely aggravating the Court’s ex parte communication with the Clerk when
its substance was not reported and the judge had “inside” information. Accordingly, the judge’s
ex parte communication with the Clerk, all circumstances considered, should merit this Court’s
supervision.

Judge adds “ethics” (termed “candor” at hearing) issue

Significantly for this issue, after the Conference on February 5, 2025 and with no

discussion at the Conference, the judge added an issue outside the remand order: Wilson’s ethical

obligation to the clerk when attempting to file a pro se complaint on behalf of a third party he did
not represent (the “ethics” issue). (App. 79a) The Clerk had never raised this issue with Wilson
or filed a complaint. The issue necessarily arose from the judge’s discussion with the Clerk
and/or a review of the Clerk’s narrative, D-1, prepared August 19, 2024. There was never a
factual particularization of this issue; it was changed to one of “lack of candor” - equally vague -
at the hearing. (App.112a:9-24) It emerged in the judge’s questioning of Wilson. Wilson was
found “guilty” on all counts. (App. 5a at 30a-31a)
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Alleging a non-particularized ethics violation by Wilson, based on an ex parte
conversation, the allegation of which gives no notice of the offense, is a violation of Rule 2.9
( C), id, and a departure calling for this Court’s supervision.

The judge’s departures, so far (and as additionally shown below) all stemming from his
ex parte communication with the Clerk, call for the exercise of this Court’s supervisory power.

Judge’s of-record anticipation at hearing of testimony complaint not signed.

At trial, 16 pages before any evidence the complaint was not signed (therefore not
accepted for filing; plaintiff not permitted to proceed) is in the transcript, the Judge accurately
predicted there would be testimony it was not signed. This exchange was the first time the
“signing” issue was alluded to.

The judge asked why the photograph of the complaint did not include a copy of the
signature page of the complaint. When Wilson asked what the court meant by “signature page”
the Judge replied:

...I believe that there’s going to be testimony that it was
not signed by the plaintiff. The signature page was not
signed by the plaintiff, okay.
Immediately following this, the judge stated:
So my question is —but regardless of whether it was
signed or not, that’s a question of fact that I’ll have to
address .... (App..113a:18-114a:7)
Sixteen (16) pages later, the first evidence the complaint was allegedly not signed

occurred when the Clerk testified to that effect:

I was told the tendered complaint was returned and
we do not have a copy of it.

Q. Who told you that?
A. Mr Newell told me that. -12-



Q. And what was the basis for his telling you that?
A. Because...the document wasn 't signed and it should not
have been accepted for filing. (Emph. added.) (App.119a:18-120a:10)
Both this predication of testimony and the following apparently stem from the judge’s ex

parte communication with the Clerk and such departures call for this Court’s supervision.

Judge’s of-record anticipation at hearing of testimony complaint stamped
“tendered” by mistake

The court’s knowledge of another underlying fact - complaint stamped by mistake - again
emerged in questioning of the Clerk. Wilson asked if the complaint were stamped tendered,
could we assume it were signed and, then, when she disagreed, why a clerk would stamp
something “tendered” if it weren’t signed. The court cut the questioning off with another
accurate prediction of clerk testimony that the tender stamp was a mistake:

...We’re going to find that out when these other witnesses testify...
Maybe it was a mistake. (App.118a:10-18)

This prediction occurred 28 pages before the first mention of “mistake.” That occurred
when Newell introduced a surprise exhibit D-2 - a “cleaned up” version of his first narrative of
events that had been produced as part of the limited pre-hearing discovery. (D-1) (App.131a:22-
136a:6)

Both these facts appeared in the court’s ultimate conclusion:

Wilson, without plaintiff present, presented an unsigned,
pro se complaint on behalf of plaintiff. The clerk’s office
mistakenly stamped the August 11 complaint as tendered
for filing before returning it to Mr Wilson as deficient.
(Emph. added.) (App.5at 34a)
The Clerk’s office later claimed it mistakenly stamped the complaint and mistakenly gave

it back. (App.104a:23-728:3) According to Wilson, “no papers were returned to us whatsoever.”
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(App.156a:19-25) The Clerk’s website states that non-conforming pro se pleadings “will be
returned to you with a notation showing you where they do not conform.” (App.172a.) There is

no mention in Newell’s two narratives - not even in the “cleaned up”second - of a notation.?

* There are several glaring problems with the testimony of Brad Newell, the Manager of
the Pro Se Unit. None of these were even alluded to in the Judge’s opinion which gave only one-
sided reasons for its credibility determination. (App. 4a at 34a) Though not here made an issue, it is a
departure from the “usual and accepted.” U.S. v. Kelly, 539 F.3d 172, 181 (3rd Cir. 2008)(abuse of
discretion to give one-sided assessment.) It might be a factor in determining whether to exercise the
Court’s supervisory power.

Starting with whether the complaint was signed. Newell and other clerks testified
Wilson tried to file the complaint three times and was told three times it would not be filed
because it was not signed. (App.139a:1-20) It is implausible that Wilson, a 50+-year practitioner,
would repeat the same mistake three times and, despite having two days left in the limitation
period, not cure the mistake and return to file it timely. Contrary to the Clerk’s website, no clerk
made a “notation” of any deficiency with pleadings on any of his three failed attempts.

Second, both Newell’s narratives, his original (D-1) and his “cleaned up” version (D-2),
recite that on Wilson’s second try August 11 Newell called plaintiff “several” times without
answer, but that the Unit later received a call from plaintiff. In that call the only topic discussed
as whether Wilson had authority to file for plaintiff. If the complaint were truly rejected because
Catherine did not sign it, why bother to call even once? Why several times? And when Catherine
called, why not at least mention that problem to him?

Third, neither of Newell’s narratives - not even the one he “cleaned up” for trial -
mentioned the complaint was not signed.

Fourth, Newell’s first narrative, D-1 (the one produced by the Clerk) had another
omission - it did not mention one word about the tender matter. Only his second narrative (D-2,
p. 1) said anything about it all.

Finally, there is the bizarre issue of the race of the clerk who processed the tendered
complaint. Both plaintiff and Wilson testified she was white; the Clerk’s office testified she was
Black and it was highly unlikely a white clerk had participated. Newell testified that both Black
clerks were present at their work stations on August 11. (App..129a:22-716:3) However, one
Black clerk, Johnson. purportedly on duty during the two afternoon filing attempts was absent
from 2:30-5:00. ( App.158a:10-17)

Since then Ms Johnson she has been replaced by a white female clerk. (See Website for
EDLA at Directory/Clerk’s Office/Pro Se Writ Unit.) She is a potential witness. Discovery
related to the white female clerk during and after the hearing was denied. If permitted, request
for her work records and deposition will be sought, and, if needed, of select co-workers. -14-



The judge’s twice anticipating the Clerk’s Office testimony tends to confirm his ex parte
conversation with her and at the minimum gives the appearance of improperly obtained
information in violation of Rule 2.9( C). Such a departure calls for this Court’s supervision.

REASONS FOR GRANTING THE WRIT

There are two reasons for granting the writ. First, the “fairness, integrity and public
respect of the proceedings” at three levels are at stake. Second, it is factually practical to do so.

Introduction

This case is unavoidably fact-intensive, but it is not “fact bound.” It claims eight severe
departures at three levels, beginning with the Clerk’s allegedly intentionally failing to file a
signed, timely complaint stamped “ tendered”, then allegedly fraudulently filing an untimely
substitute complaint; and continuing through “of- record” departures by the appellate panel (1);
judge (3)(pre-hearing); and again by the judge (2)(at hearing).

Relief is not prevented by the equitable bar of failing to timely file record excerpts. The
supervisory power is distinct from equity. To the extent that such failure is a consideration, it is
“dissipated” by the “isolated, one-time” and “rare” nature of this complaint. See,

v US,

539 U.S. 69, n.12 (2003)(exercise of supervisory power despite failure of “contemporaneous
objection” to illegally constituted panel). Here, the public interest in the “fairness, integrity
and public respect of the proceedings™ at three levels is paramount. /d., at 80.

Three levels of severe departure are alleged - Clerk, Judge, and appellate panel

The petition presents procedural departures far from the “accepted and usual” - an alleged

two by the Pro Se Unit managed by Brad Newell; one of -record by a panel of the Fifth Circuit;
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and five of -record by the Judge of the District Court, likely all stemming from his alleged
admitted and insufficiently reported ex parte discussion with the Clerk. Eight total.

Although the alleged departures by the Clerk were tried and lost and remain unproven
(and undiscovered), that loss occurred in a proceeding: pre-judged by the District Court (which
barred depositions); pre-determined by a “vindicating” panel of the Fifth Circuit which also
issued non-particularized, misleading “permission” instructions and thus tried with no notice of
the “permission” issue (not filed because not signed); tried with no notice of the “ethics/candor”
issue; and before a judge who was twice able to predict Clerk testimony.

On a final note, the asserted ex parte conversation between the judge and the Clerk
derailed this matter before it left the station. Nine months before the hearing, the court had
prejudged the permission issue and opined the complaint was “never accepted for filing”. At
Conference he added an ethics/candor issue totally without any foundation in law and without
adequate notice. At the hearing he twice predicted Clerk testimony - most significantly that the
complaint was not signed. His opinion, added issue, and ability to predict the Clerk’s testimony
could only have come from the ex parte conversation with the Clerk.

With his backdoor information, the judge ambushed both plaintiff and Wilson with the
“no signature/no permission” issue and Wilson with the ethics/candor issue. The judge knew in
advance what was coming - his first of two “anticipations” (‘“going to be testimony...not
signed...”) shows he already knew the Clerk’s contention was that the complaint was not signed.
He must have known this would be the reason the Clerk had not filed the complaint, i.e., no
signature, no permission to proceed, no filing. The departure of an ex parte communication with
the Clerk, coupled with the deposition bar, and manifested multiple times, is the single most

serious departure calling for the exercise of this Court’s inherent supervisory power. -16-



The panel’s two instructions are a close second. If the judge’s opinion “never accepted for
filing” (query its source) had not already decided the matter, the panel’s remand instruction to
“vindicate” the Clerk’s Office did.

The panel’s second instruction to determine if plaintiff had “permission to proceed” -
whether vaguely framed carelessly or intentionally - gave absolutely no notice of the signature
issue and played right into its continuing concealment from plaintiff, despite motions for
clarification.

The Clerk herself appears to have been blinded sided by the head of the Pro se Unit who
seems to have made two serious mistakes, but in the view of this practitioner, they are not
terminable offenses. Despite having allegedly initiated matters, he seems the least culpable.

As to Wilson and the ethics/candor issue, the judge obviously had some facts with which
to construct two equally vague statements of the issue. However, neither statement managed to
give any fact notice of the interaction between Wilson and the clerk (Newell) that allegedly
aused concern. That obfuscation also persisted despite multiple requests for clarification.

The departures at all three levels are severe and call into question the integrity of the
judicial process. Accordingly, the Court should grant the writ.

It is practical to grant the writ

The two alleged Clerk’s departures can be proved

Proof of the alleged departures by the Pro Se Unit - its intentional failure to file a timely
“tendered”, signed complaint followed by its fraudulent substitution of an untimely complaint -
was foreclosed before hearing - depositions were barred. Discovery was cut off during and after
the evidentiary hearing by denying discovery directed at the identity of the white female clerk and
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pos-heating by excluding forensic evidence of the date and time (meta-data) of the iphone
photograph and expert opinion on the fraudulent signature. (The meta-data photograph was only
found post-hearing and was not available for trial; plaintiff did not “decline” to introduce it.)

There are three connected issues beginning with whether the complaint was signed by
plaintiff when presented to the Pro Se Unit as claimed late on August 11, 2023. Resolving that
issue tends to resolve all the issues - if it were signed, there was no reason to return it and the
clerk, having possession of it, failed to file it; having possession of the August 11 signature page,
it was the clerk who substituted it as the August 22 signature page and filed the substitute
complaint.

Plaintiff has now produced time-stamped iphone photographs of the signed complaint
which corroborate that contention. (Orders, etc # 5) The photos show, subject to expert
verification, the complaint was present at the courthouse with Wilson holding it and plaintiff
photographing it, on August 11, 2023 in the late afternoon as claimed by plaintiff and Wilson.

The next issue, if not disposed of by the first, is whether the complaint was kept by a
clerk or returned to Wilson. If it be proved the complaint were signed when presented, that proof
corroborates there was no reason to return it and that it was indeed kept by the clerk. However, if
that proof fails, it is not dispositive. There are other means to prove the clerk kept the complaint.

There is as of yet no forensic evidence on this issue. If none develops, the issue can be
resolved by identifying the white female clerk with whom the complaint was left (and any
observers) and her (their) truthful deposition(s) or, if not, then by a credibility call. Absent the
white clerk’s evidence, the weight of other evidence should be with plaintiff. (See note 2.)

The next issue, if not resolved by the signature issue, is whether the signed second page
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of the original complaint was recycled as the signature page of the August 22 complaint. The
plaintiff’s expert has opined unequivocally that the August 11 signature page was used for the
August 22 complaint. (The judge denied plaintiff’s post-hearing motion to re-open to admit the
expert report so defendant has not submitted one.)

Clearly someone recycled the August 11 signature page. But the last issue, who recycled
it, most proximately hinges on the issue who at the end of the tendering event had the original
complaint? As previously suggested, if it be proved the complaint were signed when presented
late on the afternoon of August 11, there was no reason to return it and it was the clerk who
recycled it. Obviously, deposing the white female clerk might resolve the issue.

Proof of the underlving issue

Proof of the job discrimination case is facilitated by the existence of at least a prima facie
case. The case arose out of an employment dispute between a black employee (plaintiff) and a
white employee with the alleged greater culpability resting on the white employee. Yet only the
black employee was fired. Proof beyond that depends on examination of the intricacies of
managing a bar on Bourbon St in New Orleans which will have to be left to discovery and trial.

Summary

In view of the judge’s premature, dispositive finding and the panel’s “vindication”
instruction, the “disappearance” issue was over before the hearing. The Judge was predisposed
toward the Clerk, against plaintiff; his predisposition was certainly - at the least - fortified by the
panel’s earlier instruction. His total deposition bar coupled with the panel’s opaque instructions
about “permission” precluded any chance of: (1) even knowing the Clerk’s contention the reason
for not “accepting the complaint for filing” was that it was not signed and (2) avoiding ambush at
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trial on the signature, permission, and ethics (candor) issues. The unavoidable conclusion is that
the Judge and the three-judge panel “circled the wagons” and “railroaded” this matter before,
during, and after the hearing to a favorable conclusion for the Clerk, “vindicating” that Office.
CONCLUSION
This Court should exercise its inherent supervisory authority and grant the petition.

Petitioner requests it be with instructions to recuse Judge Africk and the three members of the
panel, Davis, Smith, and Higginson, from any future proceedings.

Respectfully submitted.

/s/ J Courtney Wilson

J. Courtney Wilson

Attorney for petitioner

3517 Johnson St # 1741

Metairie, La., 70001
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Case: 25-30341  Document: 102-1 Page: 1  Date Filed: 10/06/2025

1>

Anited States Court of Appeals
for the JFifth Circuit

FILED
October 6, 2025
NO'. 25-30341 Ly|e W. Cayce
Clerk
TERRY CATHERINE,
Plaintiff— Appellant,
VErsus

MDK 706, L.L.C.,

Defendant— Appellee.

Appeal from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

UNPUBLISHED ORDER

Before STEWART, WILLETT, and WiLSON, Crrcust Judges.

PER CURIAM:

A member of this panel previously DENIED Appellant’s motion for
reconsideration of the clerk order denying Appellant’s motion to reopen the
case. The panel has considered Appellant’s motion for reconsideration.

IT IS ORDERED that the motion is DENIED.
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AUnited States Court of Appeals

for the Fritth Civcuit e Sy
: b f b FILED
September 29, 2025

No. 25-30341 Lyle W. Cayce
Clerk

TERRY CATHERINE,

Plaintiff—Appellant,
VErsus

MDK 706, L.L.C.,
Defendant— Appellee.

Appeal from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

ORDER:

IT IS ORDERED that Appellant’s motion for clarification of the
court’s September 26, 2025 order is GRANTED. Counsel must fully
comply with all filing requirements. This is not an exceptional or complicated

case that warrants departure from the usual requirements.

COn B wWllett—

DoN R. WILLETT
United States Circuit Judge
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Anited States Court of Appeals

for the FFith Civeuit oo
FILED
September 26, 2025

No. 25-30341 Lyle W. Cayce
Clerk

TERRY CATHERINE,

Plaintiff—Appellant,
Versus

MDK 706, L.L.C.,
Defendant— Appellee.

Appeal from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

ORDER:

On September 18, 2025, the cleck DENIED Appellant’s motion to
reinstate the case and file record excerpts in excess pages. Upon
consideration of Appellant’s motion for reconsideration, IT IS
ORDERED that the motion is DENIED.

COon B wWllett—

DoN R. WILLETT
United States Circust Judge
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M Gmalj Courtney Wilson <cwilson@courtlaw.net>

25-30341 Catherine v. MDK 706 "Clerk Order denying reopen case" (2:23-CV-

3986)

1 message

cmecf_caseprocessing@cab5.uscourts.gov Thu, Sep 18, 2025 at
<cmecf_caseprocessing@cab.uscourts.gov> 11:27 AM

To: cwilson@courtlaw.net

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic
copy of all documents filed electronically, if receipt is required by law or directed by the filer. PACER
access fees apply to all other users. To avoid later charges, download a copy of each document
during this first viewing.

PLEASE DO NOT REPLY TO THIS EMAIL AS IT ORIGINATES FROM AN UNATTENDED EMAIL
ADDRESS.

United States Court of Appeals for the Fifth Circuit
Notice of Docket Activity

The following transaction was entered on 09/18/2025 at 11:18:51 AM Central Daylight Time and filed
on 09/18/2025

Case Name: Catherine v. MDK 706
Case Number: 25-30341

Document(s): Document(s)

Docket Text:

CLERK ORDER denying Motion to reopen case filed by Appellant Mr. Terry Catherine. [67]; denying
Motion to file record excerpts in excess pages. filed by Appellant Mr. Terry Catherine. The deficiency
was not corrected. There is no certificate of compliance. [67] [25-30341] (RA)

Notice will be electronically mailed to:

Mr. Robert J. Ellis, Jr., Attorney: bob@bivlaw.com, sonya@biviaw.com, eileen@bivlaw.com,

jodi@bivlaw.com
Ms. Carol L. Michel, Clerk of Court: appeals@laed.uscourts.gov
Mr. John Courtney Wilson: cwilson@courtlaw.net

The following document(s) are associated with this transaction:

Document Description: MOT-2 Letter

Original Filename: /opt/ACECF/live/forms/RebeccaBock_2530341_10679820_MotionNotice-MOT-
2_381.pdf

Electronic Document Stamp:
[STAMP acecfStamp ID=1105048708 [Date=09/1R/20251 [FilaNiimhar=1NA&7Q820.01



Case: 25-30341  Document: 62-1 Page: 1 Date Filed: 09/16/2025

Za
WEnited States Court of Appeals

fﬂ r th :ﬁ‘['ftb qtir[ul't United Sla':l;st‘cgz;r:,g!l\ppeals
FILED
September 16, 2025
No. 25-30341 Lyle W. Cayce
Clerk

TERRY CATHERINE,

Plaintiff— Appellant,
versus

MDK 706, L.L.C.,
Defendant— Appellee.

Appeal from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

CLERK’S OFFICE:
Under 5TH CIR. R.42.3, the appeal is dismissed as of September 16,
2025, for want of prosecution. The appellant failed to timely file Appellant’s

record excerpts.

LYLE W. CAYCE
Clerk of the United States Court
of Appeals for the Fifth Circuit

Rebecca Andry, Deputy Clerk

ENTERED AT THE DIRECTION OF THE COURT
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CATHERINE CIVIL ACTION
v | No. 23-3986
Judge: Africk
MDK 7066, LLC (HUGE ASS BEERS) Magistrate: Eva ] Dossier
NOTICE OF APPEAL

PLEASE TAKE NOTICE that plaintiff appeals from the judgment filed May 5,
2025 RD 121 in the captioned matter. The appeal is taken to the United States Court of

Appeals for the Fifth Circuit

Respectfully submitted

J Courtney Wilson 13561

/s! ¥ Courtney Wilson

Johnson St #1741

Metairie, La 70001

(T) 504/842-0585

e/m gwilson@courtlaw.net
Certification

1 certify that ] have this date filed the above via ECF which automatically
serves opposing counsel.
62125

-

{5/ ] Courtney Wilson

28-30341.621
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS No, 23-3956
HUGE ASS BEERS SECTIONI
JUDGMENT

On this date, the Court izsued an order and reasons finding that plaintiff did
not file his complaint in this marter untii August 22, 2023. The Court therefore
concluded that plaintiffs claim was time barred pursuant to the Court’s previous
order! and reasons granting defendant’s motion® to dismisz plaintiff's federal claim
pursuant to Federal Rule of Civil Procedure 12(b)6}. The Court likewise declined to
exercise supplemental jurisdiction over piaintiffs state-law claim in acoofdance with
the court’s previous order and reasons. Accordingly,

IT IS ORDERED that plaintffs federal claim iz DISMISSED WITH
PREJUDICE.

IT IS FURTHER ORDERED that plaintiff's state law claim is DISMISSED
WITHOUT PREJUDICE.

New Orleans. Louisiana, May 5, 2025.

Sbelbh

\/ NCE M. AFRICK
UNITED $TATES DISTRICT JUDGE

1R. Doc. No. 38.
ZR. Doc. No. 26.

35-1034).604
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION
VERSTUS No. 23-3986
HUGE ASS BEERS SECTION 1

ORDER AND REASONS

The guestion before thiz Court is whether plaintiff Terry Catherine {“plaintiff”)
timely filed his Title VII complaint within 90 days of receiving hiz right-to-sue
Jetter—or by August 13, 2023. The Court previously dismissed plaintiff'z complaint
a5 untimely.! concluding that it was filed on August 22, 2023, as reflected by the
original complaint filed in the record.? Plaintiff appealed® from the same and
introduced evidence in support of his allegation that his complaint was timely filed
on August 11, 2023. This evidence was not presented to this Court when it 1ssued its
order and reasons. In a motion to supplement the record on appeal, plaindff stated
that he had never filed a complaint on August 22 % Instead, he argued that the clerk’s
office had taken a second original copy presented on August 11 and marked it as filed
on Auguat 22.3

“[Mn the interest of justice and to vindicate any adverse reflection on the

district court clerk's office” the U.S. Fifth Circuit Court of Appeals vacated and

Rt L L P il e e AN 8

1R. Doc. \T 38
28¢¢ R.Doc. No. 1.
5R. Doc. No. 4&.

¢R. Doc. No. 70, at 2.
5Id.
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o O

remanded this Court’s judement & The Fifth Circuit instructed the Court to “conduct
further proceedings to determine whether Catherine tendered his complaint to the
district court on August 11, 2023, and if so, whether he should be permitted to proceed
with his suit. " “If the answer to this guestion is ves,” then the Court is instructed to
“consider the merits of the action ™®

On April 2, 2023, this Court held an evidentiary hearing as directed by the
Fifth Circuit.? At the hearing, restimony from plaintiff and his counzel John Courtney
Wilson (“Mr. Wilson™ directly conflicted with testimony from the employvees in the
clerk's office, making it clear that “someone 13 either grossly wrong or grossly lying. ™10
The Court concludes that this someone is plaintiff and Mr. Wilson. Accordingly.
plaintiff's complaint was untimely filed and must be dizmissed.

| BACKGROUND
a. The Initial Lawsuit and Appeal

This matter arises from allezed workplace discrimination. Plaintiff allegez in
his amended complaint that he was terminated and that his termination was racially
motivated in violation of Title VII and Louilsiana anti-discrimination laws. !

Plaintiffs amended complaint states that he received a right-to-sue letter from the

&€ R. Doc. No. 75, at 3.

TId.

5 Id.

8 R. Doc. No. 93.

10 Sge Tr. Evid. Hr'g, at 120,
11 R. Doc. No. 25, €% 4-11.

1
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e

EEOC on or about May 15, 2023.12 His initial complaint in this matter, as reflected
in the record, is dated August 22, 2023.15

Defendant h{bK 706, L1LC (“defendant”) filed a motion}¢ to dismiss, argmng
that plaintiff's Title VII claim was time barred because plaintiff failed to initiate this
Iawsuit within 90 days of receiving his right-to-sue letter. In itz motion, défendant.
stated that the EEOC charge file confirmed that plaintiff received his right to sue
letter via email on May 13, 2023.15 The Court agreed, concluding that plaintiff had
until August 13, 2023 to file his Title VII complaint and that plaintiff's complaint
filed on August 22, 2023 was therefore time barred.16 The Court dismissed plaintiff's
Title VII claim with prejudice and dismissed his state-law claim without prejudice,
declining to exercise supplemental jurisdiction over the remaining state-law claim 1
Thereafter, the Court entered judgment.1®

Plaintiff then filed a motionl® for reconsideration, arguing that his complaint
was timely filed and that the clerk’s office was responsible for the delay in entering
the complaint into the record. 2® Plaintiff insisted that his complaint had actually been

filed on August 11, 2023.2 but he provided rhe Court with no evidence or specific

121d. € 2.

13 R. Doc. No. 1.

14 R. Doc. No. 29.

1s R. Doc. No. 28-1, at 3.
18 R. Doc. No. 38, at 5-6.
1" Id. at 6-7.

18 R, Doc. No. 39.

13 R. Doc. No. 41.

PV R. Doc. No. 41-1, at 2..
ZtId.

2536341573
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Ea

references to the record demonstrating that the complaint was timeiy tendered. The
Court concluded thar, while there was some evidence that plaintiff had signed and
dated the complaiht on August 10, 2023—as shown on the civil cover sheets>—there
was no evidence that the complaint had been tendered to the Clerk’s Office until
August 22, 2023.33

Plaintiff then filed a notice of appeal 2 Shortly after, plaintiff filed a motion?
to amend or correct the record and attached a photo of the first page of his complaint
with a stamp indicating that the complaint was tendered for fiing on August 11,
2023.% No photo of the signature page was included. The Court denied the motion to
supplement the record, concluding that the Court had never received a copy of that
complaint before rendering its judgment and that zupplementing the record
accordingly was inappropriate pursuant to Federal Rule of Appellate Procedure
10{_e).~’ Plaintiff then filed another similar motions to amend or correct the record
pursuant to Federal Rule of Appellate Procedure 10(e) and Federal Rule of Civil
Procedure 60(a), which the Court denied ¢

Noting that plaintiff “provided no evidence that the clerk’s Aungust 29 date of

filing wasz incorrect” nor any “other information or argument to support his

22R. Doc. No. 1-1.

25 R. Doc. No. 47, at &—6.
2¢ R. Doc. No. 48.

% R. Doc. No. 50.

26 R, Dac. No. 30-2.

27 R. Doc. No. 36, at 4-6.
6 R. Doc. No. 63.

22 R. Doc. No. 66.

2530341874
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9a

contention” that his complaint was filed on time before the Court issued its judgment,
the Fifth Circuit vacated this Court’s judgment and remanded the marter to this
Court.3® The Fifth Circuit instructed that, “in the intereat of justice and to vindicate
any adverse reflection on the district court clerk’s office,” the Court should “conduct
further proceedings to determine whether Catherine tendered his complaint to the
district court on August 11, 2023, and if s0, whether he should be permitted to proceed
with his suit.”31
b. Pre-Hearing Proceedings

The Court the_reby reolpenedsz this case and scheduled an evidentiary hearing
on April 2, 2025 to determine whether plaintiff timely filed his complaint in this
matter. 3 The Court ordered the parties to submit memoranda ahead of the hearing.3¢

Before the parties submitted their pre-hearing memoranda, the clerk’s office
provided the parties with a narrative prepared on August 19, 2024 by Brad Newell
(“Mr. Newell™), as supervisor of the pro se unit, in anticipation of a potential request
for information by the Fifth Circuit.3® The clerk’s office narrative stated that Mr.
Wilson came into the pro s unit minutes before closing on August 10, 2023, at which

time it was too late in the day for the clerk to process the complaint 3 Additionally,

30 R. Doc. No. 75-1, at 2-3.

St Id. at 3.

82 R. Doc. No. 72.

3% Sse R. Doc. No. 80.

3¢ R. Doc. No. 73.

3 R. Doc. No. 97-6, at 2 (clerk’s responses to requests for testimony & records).
36 R. Doc. No. 97-4,at 1.

25-30341.578
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Joa
the narrative states that Mr. Wilson did not have a motion to proceed ia forma
pauperis and was not prepared to pay the filing fee 5°
When asked in what capacity Mr. Wilson was filing the complaint, Mr. Wilson
stated that he was droppmg the complaint off for a friend.®s Mr. Newell advised that
it was too late to procesa the complaint in person and that plaintiff should be the one
to submit his complaint, as he was proceeding pro se.’® However, Mr. Newell
explained that plaintiff could file hiz complaint in per;on at a later date, by mail, or
by email. ¥ He advised that if the complaint was emailed before midnight, the filing
date would be the date it was sent, despite being sent after hours.4! Mr. Wilzon then
allegedly identified himself as an attorney at which point Mr. Newell advised him
that attorneys are required to file electronically.®
The clerk’s narrative reflects that AMr. Wilson returned to the pro se unit the
next day on August 11 at 1:30 p.m., again attempting to file the complaint on behalf
of plaintiﬁ.‘j The narrative states fhat Ar. Wilson did not inirially identify himself

as an attorney.** The assisting clerk began processing the complaint, aasuming that

5 1d.
S8 Id.
5 Jd.
0 Id.
<1 ]d.
< Id.
$1d
@ Id.

3530341576
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a
Mr. Wilson was plaintiff, including stamping the complaint.*3 The clerk then noticed
deficiencies with the filing and brought the isaue to Mr. Newell 4

Mr. Newell stated that he recognized Mr. Wilson from the pre'dous day and
asked Mr. Wilson why plaintiff was not there to file the complaint on his own behalf +
Mr. Wilson allegedly told Mr. Newell that plaintiff was busy.% The narrative states
that Mr. Newell then attempted to call plaintiff, but plaintiff did not answer.*8 Mr.
Newell reminded Mr. Wilson that he must file electronically if he was acting as
plaintiffs attorney and reminded Mr. Wilson of alternative means that plaintiff could
use to file his complaint on his own behalf &

The same day at 2:56 p.m., the clerk’s narrative states that a person identifying
himself as plaintiff called the pro se unit.® Mr. Newell informed him that someone
was attempting to file & case on his behalf and plaintff told Mr. Newell that Mr.
Wilson was filing the case for him as his attorney.52 At 3:20 p.m., Mr. Wilson allegedly
returned to the pro se unit, again attempting to file the complaint .53 Based on Mr.
Newell's discussion with plaintiff, Mr. Newell informed Mr. Wilson that he would

have to file the complaint electronically if he was acting as plaintiff's attorney.5

% Id.

6 14,

£ Id.

% Jd.

©71d

30 Id.

51 1d.

52 Id, at 1-2.
557d.at 2.
8 Id_

2530341 577
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On August 21, 2023, the clerk’s office narrative states that Mr. Wilson called
the pro se unit to ask why no one had called him about plaintiffs complaint.® The
pro se clerk advised Mr. Wilson that, becauze he was not representing plaintiff, no
one would be conracting him about the complaint # He was again advised that if he
intended to file the complaint as plaintiffs attorney. he would have to do so
electronically.5” Otherwise, the expectation was that plaintiff would file his complaint
to the pro se unit on his own behalf & That same day, plaintiff called the pro se unit
to ask about his complaint.?® When asked, he stated that Mr. Wilson was not really
hiz attorney but was acting “more like an assistant attorney.”® The clerk’s narrative
contends that plaintiff did not appear to understand what it means to proceed pro
se.51 Mr. Newell thereby explained to plaintiff what it meant to act a2 & pro se party,
how to file a pro se complaint, and explained that Mr. Wilson should refrain from
contacting the pro se unit if he was acting as plaintiffs attorney.®* On August 22,
2023, the clerk's office narrarive states that plaintiff came to the pro se unit in person
and without Mr. Wilson to file his complaint.#

In plainriffs pre-hearing memorandum submitted on March 10, 2023, plainuff

putlined a very different series of events. Plaintiff maintained that Mr. Wilson had

& Jd.
56 Id.
5 Id.
88 Id.
D id
&0 Id.
61 Id.
62 1d.
65 Id.
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attempted to file the complaint at the pro se desk without plaintiff on August 10,
2023.6¢ A y‘mmg' female clerk and her male supervisor told Mr. Wilson that a third
parfy could not file a pro se complaint on behalf of a pro se plaintiff and declined to
accept the*complaint.ﬁé Plaintiff states that he came back thg next day on August 11,
2023 with Mr. Wilson and two original complaints.56 The memorandum contends that
the female clerk at the desk refused to accept the complaint but that he could not
remember why.5° Upon refusal, plaintiff states that Mr. Wilson requested that she
stamp the complaint as tendered, which she did.®® Then, plaintiff immediately
photographed the complaint at the pro se window.? According to the memorandum,
the pro se clerk “nearly simultaneously” asked for another copy of the complamt, and
plaintiff gave her the other original complaint.*® Plaintiff states that this zecond copy
appears to be the complaint that was filed on August 22, 2023," thereby suggesting
that the clerk had held onto the second copy of his complaint for 11 days before filing
it into the record.

Two days later, on March 12, 2023, plaintiff filed an amended memorandum
based on a review of his photograph of the August 11 complaint and a visit to the

courthouse that plaintiff made on March 11, 2025.7 In this memorandum, plaintiff

6¢ R. Doc. No. 84, at 2.
66 Il

68 Jd.

§° Id. at 2-3.

86 Jd. at 3.

62 Id.

0 Id.

"1 Id.

“2R. Doc. No 88, ar 1.
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withdrew his statement about photographing his stamped August 11 complaint at
the pro se window. Inatead, plaintiff stated that the pro se clerk had told him that
there waz a policy againzt taking photographs in the clerk's office and that she had
alzo refused to make a copy of the complaint for him.™® Plaintiff then states that he
requested to take the complaint elsewhere to make a copy, which the pro se clerk
agreed to allow him to do.™ Once outside, plaintiff states that he took a photo of the
complaint and that the bricks at the courthouse can be seen in the background.™
Plaintiff and Mr. Wilson then allegedly went back to the pro se desk, returned the
stamped complaint to the clerk, and gave the clerk a second original copy of the
complaint that she requested.'®

Defendant filed a memorandum arguing that the evidence would show that the
complaint was not filed until August 22, 2023.77 Piaintiff then filed a reply.*® In this
reply, plaintiff without explanation withdrew his suggestion that the Auguar 22
complaint filed in the record was the second copy of the complaint that he allegedly

gave 1o the pro se clerk on August 11.°3

& Jd. atr 3.

T Id.

EJd.

& ]1d.

" R. Doc. No. 80,
‘8 R. Doc. No. 91.
2 ld ar 2.
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c. The Evidentiary Hearing

@
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O
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The Court held the evidentiary hearing on April 2, 20255 The witnmesses
presented the following testimony and evidence.

L Plaintiff's Testimony

Plaintiff took the stand first, testifying that he met with Mr. Wilson outside
the courthouze on August 11 and that they proceeded to the pro se umit to file
paperwork for this case.®! Plaintiff restified that he signed the complaint and all
paperwork on August 11 when he was with Mr. Wilson. and he stated that he did not
sign any paperwork before then. ® Plaintiff maintained that the cover sheet dated
August 10, 2023 was signed on August 11, that the date was not In his handwriting.
and that the date was not on the paper when he signed it 8 Plaintiff presented his
perzonal appointment book, which contained an entry stating “EEOC lawsuit
paperwork is filed August 11, 2023 . . (Done!}."5¢ Plaintiff stated that this entry was
a reminder to meet My, Wilson art the courthouse 58

After meeting Mr. Wilson outside the courthouse, plaintiff testified that they
proceeded 1o the pro se desk and informed the clerk that they were there to file a
iawsuit 3¢ Plaintiff could not remember the name of the clerk bur testified that she

was a “Caucasian lady” between the ages of 20 and 50 with glasses and light brown

80 R. Doc. No. 93.

81 Tr. Evid. Hr'g, ar 11.
82 Id. at 22-23, 40.

B Id. at 173-74.

8¢ R. Doc. No. 97-2.

8 Tr. Exid. Hr'g, at 12.
8 Jd_ at 13.

18-30241 881
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hair 57 Plaintiff stated that he was successful in getting the complaint stamped by
the pro se clerk but that the clerk would not make a copy for him and would not let
him take a photo of the complaint inside the court building 3 Plaintiff and Mr. Wilson
therefore went outside and took a photo of the stamped complaint outside the
courthouse

After taking a photo of the complaint, plaintiff testified that he and Mr. Wilson
walked back into the pro s unit to give the papers to the clerk, at which point they
were standing together in the clerk’s office ¥ The clerk asked for more paperwork,
which Mr. Wilson gave to her ¥ Plaintiff testified that Mr. Wilson asked the clerk if
that was everything, and the clerk said “fine™®? He and Mr. Wilson then left
together.3 Plaintiff denied ever having come into the courthouse to file his complant
on August 22, 2023 #

Plaintiff testified that he remembered receiving a call from the clerk’s office
around the time of filing his complaint regarding Mr Wilson. % He tesufied that he
told the clerk that Mr. Wilson was his attorney 3¢ However, plammtiff could not

remember exactly when he received this call®

587 Id. at 22.

8 Jd_ at 14

% Id. at 12.

9 Jd. at 17, 25-26.
91 Id. at 18-16.
2 1d.

% Id.

%2 Jd. at 41.

9% Jd. at 31.

% Jd.

87 Id.
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During plaintiffs testimony, Mr. Wilson showed plaintiff a photo of the
stamped August 11 complaint, which was introduced into evidence.® For the first
time, plaintiffs counzel included a photo of the alleged signarure page of the August
11 complaint.?5 However, plaintiff testified that no metadata was available for these
photos because the phone on which they were taken is now broken. ' He also teatified
that he does not have a backup of any of this data on the cloud ™

It Mr. Wilson's Testimony

Mr. Wilson testified that the first time he attempted to file plaintiff's complaint
was on August 10 and that he had arrived late and without plainuff 12 He stated
that this was the only issue with the filing and teatified that plaintiff must have been
mistaken and signed the complaint and the civil cover sheet on August 10, as M.
Wilson denied that the cover sheet was backdated. %5 Mr. Wilson restified that noone
at the clerk’s office advised him that attorneys could not file complaints on behalf of
pro se litigants at thart time 1*

The next day, on August 11, Mr. Wilson teatified that he returned to the pro se
unit alone around midday.1® At that time, Mr. Wilson srated that Mr. Newell

“vigorously” explained to him that the clerk’s office would not allow an attorney to

B R. Doc. No. 87-11. at 1.
8% See1d. at 2.

100 Ty, Evid. Hr'g, at 34.
101 Jq.

102 74 at 130-31.

103 Id.

102 T4 at 131.

105 Id at 132.
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file a complaint on behalf of a pro se litigant unless the plaintiff waz also present. 108
Mr Wilson said that he left after that conversation and that nothing had been
stamped at that point 197 Afterwards, he stated that he likely called plaintiff and told
him to come down to the courthouse because he could not file the complaint without
him 108

When plaintiff arrived, Mr. Wilson testified that they went together to the pro
se unit and spoke to a white female clerk with light brown hair. 1% He stated that he
gave the clerk two signed originals of the complaint.?10 Mr. Wilson testified that the
clerk, without explanation, declined to accept the complaint. 1}l He then asked her to
stamp it “tendered” anyway.li? The clerk allegedly s‘t#m‘ped one complaint and did
not stamp the other, and Mr. Wilson figured that that they would be “good to go. 7113
He stated that, “because of the vigor with which Mr. Newell had addressed [him]
earlier,” he had a gut feeling that he should take a photo of the complaint. 1t Mr.
Wilaon testified thar the female clerk told him that he could not take a photo of the

complaint in the pro se office and declined to make him a copy ! Conzequently, Mr.

106 Id. at 132-33.
107 Id. at 134.

108 g,

108 Iq.

10 Id. at 136-37.
1 Jd. at 134-35.
12 Id. at 135.

1S Id. at 135-37.
14 Jd. at 135.

115 Id.

14
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Wilson stated that he and plaintiff took the complaint outside and that plaintiff took
a photo of the complaint with his phone. 116

Thereafter. Mr. Wilson stated that he and plaintiff took thé complaint back
inside.117 He testified that he left the stamped complaint with the clerk’s office and
that no one told him whether the pleading was being accepted or rejected 318 But he
stated that no one told him that the pleadings were lacking mn any way.118
Nonetheless, he tesdfied that he did not pay a filing fee and that he could not recall
whether plaintiff submitted an application to proceed in forma pauperis.1®

Mr. Wilson testified that on or about August 20, he called the clerk’s office to
check on the complaint and became aware that the complaint was not in the record,
though he could not recall why he thought there might be an issue with the

complaint. 12! He said that his understanding was that plaintiff had cured any 1ssues

by filing a complaint on August 22.122 When asked why Mr. Wilson did not raise the

izssue about the correct filing date with the Court until after a motion to dismiss was
filed, he testified that he believed that the complaint in the record would have a stamp

on the back showing that it had been tendered on August 11.1%

116 Id.

117 Id. at 136.

usé fd. at 140.

1 7d. at 140-41.
120 7d. at 140.

121 Jd. at 141-43.
122 Id at 142-43.
123 I1d. at 144.
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During Mr. Wilson's testimony, he was asked about his attorney-client
relationship with plaintiff. Mr. Wilson stated that he had been trying to retire and
that he did not want to be plaintiffs attorney.1*¢ However, he stated that plaintiff
was unable to find another attorney and that he felt an obligation toward plaintiff a=
a former client.138 \r. Wilson therefore testified that he told plaintiff that he would
not be his official attorney and would not sign any pleadings.??¢ Mr. Wilson could not
remember when he began speaking to plaintiff about this matter, but he stated that
it was at least 90 days before filing the complaint and probably sometime before
that 127 Mr. Wilaon could not remember whether he was on record with the EEOC as
plaintiffs attorney, but he confirmed that he drafted the complaint. 18

iti.  The Clerk’s Office Testimony

Four witnesses from the clerk’s office testified at the evidentiary hearing: Clerk
of Court Carol Michel (“Ms. Michel™), supervisor of the pro se unit Mr. Newell, former
pro se clerk Sandra Simlin (Ms. Simlin), and former pro se clerk .-!riaﬁna Johnson
(“Ms. Johnson™).23* Ma. Simlin and Ms. Johnson are Black women with giasses and
do not match the deacription given by plaintiff or Mr. Wilson about the white woman.
with licht brown hair between the ages of 20 and 50 who allegedly helped them on

August 11, 2023.

¢ Id. at 128.

135 Id. at 128-29, 151,
135 Id. at 128-29.

1277 Id. at 199.

198 Id. at 129-30.
129 Seg R. Doc. No. 93.

16
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The Court confirmed that Mr. Newell Ms. Simlin, and Ms. Johnson were the
only individuals who worked in the pre se unit on the dates in question.!3? Indeed,
Mr. Newell testified that it was not possible that & woman matching that description
was working at the pro se unit on August 11, 2023.13! Ms. Simlin and Ms. Johnson
likewise testified that no one other than Ms. Simlin, Mr. Newell, or Ms. Johnzon ever
worked at the pro se desk on the dates in question.132 Ms. Michel confirmed that,
according to human resources records, Ms. Johnson was on sick leave all day on
August 10, 2023 and after 2:30 p.m. on August 11, 2023.15 Whea a clerk is absent,

Ms. Michel also testified that they ordinarily do not have substitute employees, 134
Mr. Newell and Ms. Simlin testified consiastently with the clerk's office
narrative submitted to the parties prior to the hearing. Mr. Newell said that when
Mr. Wilson first came to the pro se unit on August 10, 2023, he found the interaction
odd because Mr. Wilson came at & p.m., did not provide any information, and
presented a complaint that was unsigned and without an in forma pauperis
application or a filing fee 135 According to his testimony, Mr. Newell attempted to help
Mr. Wilson remedy those deficiencies, but only then did Mr. Wilson state that he

could not because he was not the plaintiff 1%

12 Tr. Evid Hr'g, at 116-17.
131 Id. at 76—77, 84.

152 Id. at 107, 123.

185 Id. at 155.

15¢ Id. at 156-07.

135 Id. at 36.

135 Id.

[
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Ms. Simlin likewise testified that Mr. Wilson came to the pro se desk to file the
complaint on August 10, 2023 but that he arrived seven or eight minutes before
closing without enough time to proceas the complaint. 13" Mz Simhin testified that Mr.
Wilson was asked to come back the next day and that she did n‘ot examine any of Mr.
Wilson's documents on that date 158

Regarding Mr. Wilson’s visit on August 11, Ms. Simlin testified that Mr. Wilson
was alone and again attempted to file & complaint 139 She stated that she took Mr.
Wilson's documents and discovered that something was wrong with them 140 Ms.
Simlin testified that something was not signed and that he did not have an
application to proceed in forma pauperis.}4! Mr. Wilson gave her two copies of the
complaint, one of which she gave to Mr. Newell.1#* Ms. Simlin testified that she
whited out the stamped one because Mr. Wilzon did not have all of the documents
and that she gave the deficient documents back to Mr. Wilson 143

Mr. Newell testified that he was in his office when Ms. Simlin brought it to his
attention that Mr. Wilzon waa attempting to file a complaint and that the complaint
was deficient.1¥* Mr. Newell testified thart, to the best of his recollection, Ms. Simlin

told him that the complaint was still not signed, there was no In forma pauperts

157 Id. at 100.

18 14,

159 Id. at 109.

10 14 at 100.

1 Id at 109.

12 14 at 107.

143 Id_ at 100, 107-08.
4 Id_at 78, 83.

18
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application. and there was no filing fee.145 Mr. Newell testified that he examined the
complaint to confirm this %€

After this interaction, Mr. Newell testified that he had a telephone |
converzation with plaintiff on August 11 to ask him about whether he was filing a pro
se complaint and to inform him how he could cure the deficiencies with the filings. ¢
Mr. Newell stated that plamtlﬂ:' was unaware that he was proceeding pro se or what
a pro se plaintiff was 2% Plaintiff allegedly informed Mr. Newell that Mr. Wilson was
his attorney and that Mr. Wilson would be filing the complaint. 14 After Mr. Wilsﬂon
came back for the second time on August 11, Mr. Newell testified that he told Mr.
Wilson about what plaintiff said about Mr. Wilson being his attorney.1 Mr. Wilson
told Mr. Newell that plaintiff waz confused. 16! At that point, Mr. Newell testified that
he informed Mr. Wilson about the deficiencies with the complaint, including that it
was unsigned, and let him know thart plaintiff could fite the completed documents in
person, through the mail, or through email 192

On both occasions when Mr. Wilson visited the pro se unit on August 11, Mr.
Newell's restimony was clear that plaintiff was not prezent with Mr. Wilson and that

the complaint was deficient.’3® However, he testified that plaintiff came alone and

145 Jd, at 83.

146 Id. at 87.

1 Id. at 102.

145 Id_ at 103.

9 4,

180 Id. at 104.

161 Jq.

182 Jd.

183 Id. at 84, 95-06.
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filed a complete complaint with an in forma pauperis application on August 22,
2023 154

When asked why the August 11 complaint was stamped as tendered for filing,
Mr. Newell atated that it must have been stamped erroneously and that it was
rerurned to Mr. Wilzon as deficient. '8 Mz Simlin testified that the procedure 1is to
white out the date on the stamp if someone in the pro se unit stamps a complaint that
the plaintiff iz not going to file that day 185 When asked why the photo of the August
11 complaint was not whited out, she stated that it was possible thaf she had only
whited out one of the copies that was given to her because zhe gave the other copy to
Ar. Newell to reference when he spoke to Mr. Wilson at the window 15

Regarding plaintiffs photosraph of the August 11 complaint, Mr. Simhn
denied ever advising Mr. Wilson or anyone else that thr:-;;' could not photograph the
complaint in the clerk’s office 135 Additionally, if the complaint was accepted by the
clerk with evervthing in order, Mr. Newell testified thar Mr. Wilson would not have
heen allowed to leave with the complaint to photograph it 152

Ms. Simlin conrested piainriffs allegations further and denied taking one of
the copies given to her on August 11 and filing it inte the record on August 22.15¢ She

stated that the pro se unit requires all documents to be docketed into the record no

it Id. at 105.

185 o, at 94-G0.
185 Id. ar 103

&7 Jd. ar 108-09.
188 Id. at 110.

183 Id. at §6-97.
182 Id. at 113,
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later than 48 hours after being accepted for filing. 16! After 48 hours, she would be
required to notify her supervisor why she had not processed that document. 162 Ms,
Simlin stated that the pro se unit iz not allowed to hold documents, which is why
deficient documents are returned. 163

In addition to the factual circumsatances of plaintiff's filing, the Court and the
parties inquired into applicable clerk’s office policies. As the Clerk of Court, Ms.
Michel testified that the clerk’s office rules are that pro se litigants can file documents
at the pro se counter, through the mail, or through e-mail electronic filing 3¢ The
clerk’s office has since added an electronic data submizsion system for filing pro se
documents, but zhe stated that this did not exist when plaintiff filed his complaint. 168
Attorneys, on the other hand, must file their pleadings through CA/ECF, the Court’s
electronic filing system. 168

Pursuant to policies of the clerk’s office, Ms. Michel stated that clerks are
?ermitted to refuse to file a complaint that is marked “tendered” and given to the '
clerk if. for example, the complaint is not signed because the clerk’s office cannot
know that it i3 actually the complaint of the filer unless it is signed. 17 She also stated

that complaints that are filed in person without a filing fee or application to proceed

161 jd_ at 113-14.
182 Ig. at 114

163 14,

165 Id_ at 69.
165 Id .

165 .

167 Id. at 57.

21
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in forma pauperis are not accepted.!% However, Mz, Michel testified that if a pro se
complaint is signed and presented for filing by the pro se plaintiff along with either a
filing fee or a signed in forma pauperis application, then the complaint should be
filed 168

Ms. Michel atared that, if the complaint was not signed, it probably should not

have been stamped.!’® But she could not say that the clerk would not stamp a-

complaint before verifving that it was signed. 1’ However, if a complaint is stamped
and accepted for filing, Mz. Michel stated that the clerk’s office would not allow a
litizant to leave with the complaint. 1™

Ms. Michel further testified that there would be no reason that a clerk would
hold onto a complaint for 11 days before filing it into the record or put the wrong date
on the complaint .15 She explained that, if this were to ever happen, she would have
to terminate the individual and notify the judge about whar had occurred. ' When
presented with the clerk’s record log for the pro se unit, Ms. Michel testified thatifa
complaint was filed properly and accepted by the clerk’s office, 1t would appear m that
log. 1’5 However. plaintiffs complaint does not appear in the log for either August 10

or 11, 2023.1°%

188 Id. at 164.

169 Id. at 59-60.

170 Jd. at 60.

11 7d.

172 Id. at 70.

173 Id. at 66.

1“4 Id. at 67,

175 Id. at 69.

175 R Doc. No. 87-9 (pro se log entries for ED. La. Case No. 23-3936}.
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O. LAW AND ANALYSIS

Pursuant o Federal Rule of Civil Procedure 3(di(2). “[a] paper not filed
electronically iz filed by delivering it . . . to the clerk” The Fifth Circuit has held that
& complaint 1s filed when the complaint is received rather than when the complaint
is actually filed into the record. See Hernandez v. Aldridge, 802 F.2d 386, 388 (5th
Cir. 1990). Tﬁe Court first makes factual findings regarding the circumstances of
plaintiff's attempt to file his complaint, as ordered by the Fifth Circuit. The Court
then applie; these facts to the law to determine whether those facts establish that
plaintiff's complaint was filed on August 11, 2023 within the meaning of Rule 5.

a. The Court’s Factual Findings

The Court begins this section by acknowledging the unusual posture of this
case. “The ninety-day filing requirement is not a jurisdictional prerequisite, but more
gkin to a statute of imitationa.” Harris v. Boyd Tuntca, Inc., 628 F.3d 237, 239 (5th
Cir. 2010). When there are factual disputes concerning whether a complaint is timely
filed. those factual disputes are ordinarily submitted to a jury. See, e.g., Afargolias v.
Deason, 464 F.3d 547, 535 (5th Cir. 2006) (stating that the question of whether claims
were time barred was “a question for the jury” because there were factual disputes
regarding when the plaintiff knew or should have known about the wrongful act and
resulting mjury). The Court will ordinarily not dismiss a matter as time barred on a
12(b)(6) motion unless “it i3 evident from the plaintiff=z pleadings that the action 15
barred ahd the pleadings fail to raise some basiz for tolling or the like ™ See Jones u.

Alcoa, Inc., 339 F.3d 359. 366 (o5th Cir. 2003).
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When the Court initially dismissed thiz matter. it was evident from the
pleadings that the matter was time barred There were no facts alleged in plaintiff's
complaint indicating that the complaint was timely filed or that there was a basis for
tolling. Nor was there evidence supporting such a position. Furthermore, the Court
was not required to accept plaintiffs bare legal conclusion in his response to
defendant’s motion to dismisa that he rimely filed his complaint 1™ See Asheroft v
Igbal, 556 U.S. 662, 679 (2009) (“While legal conclusions can provide the framework
of a complaint, they must be supi:orted by factual allezations.™).

The Fifth Circuit. however, has ordered thiz Court “to determine whether
[plaintiff] tendered his compiaint to the district court on August 11, 2023, and if so,
whether he should be permitted to proceed with hiz suit.”1"® Only if the answer to
this questidn is ves should the Court consider the merits. " By treating the timeliness
of the complaint as a prerequisite to considering the merits, the Fifth Circuit asks
this Court to make a factual finding that it ordinarily would not be permitted to make.

Proceeding accordingly, the Court concludes by a preponderance of the
evidence that the complaint that Mr. Wilson attempred o file on August 11, 2023 was
rejected by the clerk’s office because it was unsigned, plaintiff waz not present, and
the complaint was submitted by a party who was neither the pro s2 plaintiff nor

plaintiffs lawyer Plaintiffs complaint was not accepted by the clerk’s office untl

177 See R. Doc. No. 33, at 1.
178 R. Doc. Ko. 73-1, at 3.
179 Id.
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August 22, 2023 when he peraonally presented a signed complaint with an application
to proceed in forma pauperis.

Because plamtlff and the clerk's office present inconsistent narratives of the
relevant events, the Court must make a credibility determination. Considermg the
totality of the record, the Court determines that the witnesses from the clerk’s office
testified credibly. Plaintiff and his attorney, however, have consistently displayed a

| lack of candor with this Conrt that undermines plaintiffs arguments, Furthermore,
plaintiff and his counsel have consistently changed their factual allegations
throughout the proceedings, casting significant doubt as to their credibility. Lastly,
plaintiffs version of events strikes the Court as particularly implausible and
internally inconaistent.

Plaintiff was less than forthright with the Court during the evidentiary
hearing. When asked whether he had ever filed any other lawsuit before the Court,
plaintiff testified that he had not.130 The Court then referenced a 2019 case az well
as another 2016 case, 15! both of which were filed by a Terry Catherine in thas Court. 38
Plaintiff confirmed that these cases were his. 183 {While plaintiff contended that he had

misunderstood and did not undersrand the Court to be asking abour cases before

180 Tr. Exvid. Hr'g, at 45—47.

181 See Catherine 1. Razzoo’s Bar and Patio, E.D. La. Case No. 19-13221; Catherine v.
‘Walk-Ons Bistreaux and Bar, ED. La. Case No. 16-11165.

162 Tr. Evid. Hr'g, at 47. The Court now notes that plaintiff appears to have had
another 2017 case before another section of this Court. See Catherine v. SureTemps,
LLC.ED. La. Case No. 17-7561.

183 Tr. Evid. Hr'z, at 47.
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other judges, the Court also noted to plaintiff that his 2016 case had been before the
undersigned judge. 15¢

Furthermore, when plaintif was asked whether Mr. Wilson had ever
represented plainaff in other lawsuits before the Court, plaintiff testified that he had.
not, 185 Yet, as the Court pointed out, Mr. Wilson was listed on the docket sheet as
representing plaintiff in his 2019 case before another section of this Court.1% That
case was dismissed for failure to state a claim 1% Plainniff maj.ntained_ that he had
decided not to go forward with his 2019 lawsuit and had not hired an attorney for the
case in which Mr. Wilson was listed as his attorney.1# Yet. not only had the case not
been voluntartly dismiszed. but plaintiff filed a motzon¥ for reconsideration of the
Court’s motion to dismiss, which the Court denied 190

Mr. Wilson likewise has displayed a consistent lack of candor with thas Court.
Mr. Wilson attempted to act as plaintiffs attorney while insisting to the Court that
he was nothing more than & personal friend. Mr. Wilson confirmed to the Court that
he was the one who drafted the complaint 19! Indeed, Mr. Wilson had acted as
plaintiff's counsel on other occasions before this Court, a fact whichk supports the

existence of an attorney-client relationship here. Yet Mr. Wilson declined to correct

162 Id. at 47, 21.

185 Id. at 45.

188 Id. at 48—49. See Catherine v. Razzoo's Bar and Patio, E.D. La. Case No. 19-13221.
187 £ D. La. Case No. 16-13221, R. Doc. No. 8.

188 Tr. Evid. Hr'g, at 47-48. ]

B ED. La. Caze No. 15-13221, R. Doc. No. 10.

190 E.1). La. Case No. 19-13221, R. Doc. No. 20.

191 Tr. Evid Hr'g, at 29.

26
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the record when plaintiff testified that he had not had other cazes before this Court
and that Mr. Wilson had not previously represented him in litigation.

Afr. Wilson'z credibility 15 likewise undermin:d by evidence tending to show
that he has diaplayed a lack of candor with his client. Plaintiff appeared to believe at
all relevant times that he was representad by an attorney in this hrigatnon. Plaintiff
testified that Mr. Wilson was acting as his attorney on August 11, 2023 when they
allegedly went to the courthouse. ¥2 And he believed that “at that moment™ Mr.
Wilson was going to sign the paperwork to represent plaintiff in connection with his
case.¥® Plaintiff testified that he believed Mr. Wilson to be fully responsible for his
case.l9¢ Indeed. he testified that. at the tzme he was filing hiz complaint, he had not
even read the contents of the complaint and that he signed the complaint and all
paperwork on August 11 before filing.!® Plamtiffz appointment book further
demonstrates that plaintiff helieved that he had formed an attorney-chient
relationship at least as early as April 2023.1% Perplexingly, plaintiff testified that
AMr. Wilson had told him that he “was helping [plaintiff] az [his] attorney bur not as
[his] official attomey 7197

In addition to a lack of candor, plaintiff's credibility has been undermined by

the fact that his version of events has chianged numerous times throughout the

122 Id. at 20-21.

185 1d. at 20.

122 Id . at 24.

155 Id. at 22-23.

1% R. Doc. No. 87-2.

157 Tr. Evid. Hr'g, at 46.
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proceedings. Most notably, in his brief before the Fifth Circuit and in his pre-hearing
memorandum before this Court, plaintiff maintained thar neither he nor his counsel
filed a complaint on Angust 22, insisting that this complaint must have been the
second original complaint given to the clerk on August 11.1% Plaintiff withdrew that
asserrion in hiz pre-hearing reply brief!%® which Alr. Wilson confirmed upon
questioning at the hearing 2% He stated that he believed it to be true at the time but
that he later found it to be incorrect.®! However, after being questioned about hia
allegation and subsequent withdrawal of that allegation, Mr. Wilson informed the
Court that he wanted to “withdraw [hia] withdrawal "2

This theory changed vet again when plaintiff submitted his first motion® to
reopen the evidentiary hearing. In that motion, plaintiff attached a report from a
document expert.® which presumably concluded that the phorograph of plaintiffs
alleged August 11 signature page wag identical to the signature page on the August
22 complaint filed in the record. Plaintiff thereby argued that the clerk must have
taken the signature page from his stamped complaint submitted on August 11 and

combined it with the first page of the second original that he gave to the clerk 2%

18 R. Doc. No. 70, at 2 (motion to supplement the record before the Fifth Circuit); R.
Doc. No. 84, at 3 {plauntiff's pre-hearing memorandum).

13 R. Doc. No. 91, at 2.

200 Tr. Evid. Hr'g, at 159-60.

201 7d. at 160.

202 Id. at 166.

28 R. Doc. No. 99.

20¢ Seg R. Doc. No. 102 (manual artachment).

205 R. Doc. No. §9.

28
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Lastly, and in addition to the fluid nature of plaintiff's theory, plaintiffs
narrative of events is inconsistent and relies on improbable facts and assumptions.
Plaintiffs narrative fails to explain why the clerk’s office would stamp a complaint
that it had already refused to accept, why the cierk’s office allegedly accepted the
complaint after he photographed the complaint, or why it would allow him to leave
with a complaint that was stamped and accepted for filing in order to take a photo.
The Court finds it particularly improbable that the clerk's office would hold onto a
complaint for 11 -s before filing it into the record and deliberately mark the
complaint with the wrong filing date.

Even more far-ferched is plaintiffs theory that the clerk mixed the pages from
the two original complaints that he submitted on August 11 to create the August 22
complaint. While the Court declined to-consider plainriffz expert report because it
was not submitted until after the evidentiary hearing, the Court does not believe that
this expert report supports plaintiffs position. Indeed, the Court finds it more
probable that plaintiff would photograph the August 22 complaint’s signature page
to make it appear that the August 11 complaint was signed in a last-ditch effort to
save his lawsuit. This is particularly so because Mr. Wilson testified that he
submirted two aigned originals to the clerk #® If true, the clerk would have no
incentive to mix the pages of the various copies.a
o Tr Erid Brg at 157
20° In his second motion to reopen the evidentiary hearing, plaintff submitted alleged
metadata for the photoz of the August 11 complaint purporting to show that the

photos were taken on August 11, 2023. R. Doc. No. 116-2. Plaintiff had previously
testified that there was no metadara for these photoz. Tr. Evid. Hr'g, at 34. The Court

29
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Mr. Wilson at one point not only suggested that the clerk’s office had m.isplaced
plaintiffs complaint, but he also suggested that the EEQOC had misplaced certain
documents filed with them 98 And despite no evidence that anyone other than Ms.
Simlin or Mr. Newell assisted Mr. Wilson or plainriff, Mr. Wilson has insiated that
neither he nor his client had ever seen Ms. Simlin before.X® Instead, he has continued
a bazeless fishing expedition attempting to find the “expected white clerk” between
the ages of 20 and 50. 210 |

The_ Court therefore concludes that the employees of the clerk’s office presented
more credible testimony. The Court finda by a preponderance of the evidence that Mr.
Wilson, without plaintiff present, presented an unsigned, pro se complaint on behalf
of plaintif. The clerk’s office mistakenly stamped the August 11 complaint as
tendered fpr filing before returning it to Mr. Wilson as deficient. Plaintiff personally
presented hiz signed complaint on August 29. 2023 along with an application to

proceed in forma pauperis.

likewise declined to consider that evidence as untirnely and minimally probative. R.

Doc. No. 119. The Court notes that iPhones altow users to manually adjust a photo s

timestamp and other metadata, a5 demonstrated by the “adjust” button that is

present in the photos of the metadata. See iPhone User Guide, See Photo and Video

Information on iPhone, Apple, https:/support.apple. com'guldelzphone(see-phom and-

video-information-iphOedbScl8ffios (last visited May 3, 2025}, ¢f. R. Doc. No. 116-2

(photos of metadata attached to plaintiffs second motion to reopen the evidentiary

hearing).

308 Tr. Evid. Hr'g, at 149.

09 Id. at 14.

210 Seg R. Doc. No. 99-1, at 45 (plaintiff's first motion to reopen the evidentiary

hearing, requesting T&A and payroll records along with photographs of every woman
" present in the pro se unit in order to find “the expected white clerk™).

a

i
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b. Rule 5 Filing Requirements

The Court next considers whether the clerk’s office was permitted to reject
plaintiffa complaint, which was presented to it on August 11, 2023.

Federat Rule of Civil Procedure 5(d¥3)A) provides that “[a] person
represented by an attormey must file electronically, unless nonelectronic filing ia
allowed by the court for good cause or is allowed or required by local rule”
Unrepresented persons, however, are not required to file electronically unless there
is a court order or local rule with reasonable exceptions. Fed. R. Civ. P. {d}{3XB)n).
Rule 11(a) also provides that “[e]very pleading, written motion, and other paper must
be signed by at least one attorney of record in the attorney’s name—or by a party
personally if the party iz unrepresented” Notwithstanding these requirements, Rule
5(d)(4) provides that “Ttthe clerk must not refuse to file a paper solely because it 1s
not in the form prescribed by these rules or by a local rule or practice.”

Describing the interaction berween the Rule 11 zignature requirement and the
Rule 5 prohibition against refusing to file papers based cn errors of form, the Fifth
Circuit in Gonzales v. Wyatt addressed a situation in which a non-attorney prisoner
filed an unsigned complaint on behalf of another prizoner. 157 F.3d 1016, 1018 (oth
Cir. 1998). There, the original unsigned complaint was sent by mail and received on
January 19. Id. The plaintiff did not file a zigned complaint untl March, after the
expiration of the period of limitationa. Id. at 1018-16.

“The purpose of requiring fin Rule lla] unrepresented parties to sign their

pleadings . . .. was to make certain that those named as parties in an action in which

31
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there was no lawver acrually had assented to the filing of the action on their
behalf” Id. at 1021 fquoting 5A Wright & Miller, Federal Practice and Procedure:
Civil 24 § 1334 at 54-55). Additionally, the court noted that “where the document is
tendered and signed’by a nonlawyer on behalf of another, then there comes into play
the underlying principle itzelf, namely that in federal court a party can represent
himself or be represented by an attorney, but cannot be represented by a nonlawyer.”
1d.; see also 28 U.5.C. § 1645 (“In all courts of the United States the parties may plead
and conduct their own cases personally or by counsel . . . 7).

In concluding that the complaint was not filed until March, the Fifth Circuit
noted that, had the plaintiff personally sent or delivered an unsigned complaint, there
would be an argument that the complaint should be considered filed for limitations
purposes on January LQ. Id. at 1090. But because the clerk received an unsigned
complaint that was not personally mailed or delivered, the clerk did not receive a
complaint by the plaintiff until March. Id. at 1022.

The same principles apply here. Plaintiffs compiaint waz unsigned. Because
Mr. Wilson insisted that he was acting not as a lawyer but as a friend of plainfiff, the
clerk’s office was not required to accept the compiaint for filing where it could not
conclude that the complaint was submitted by fhe stated pro se plaintiff. The clerk’s
office did not receive a complaint filed by ;he plaintiff until August 22, 2023 when
plaintiff appeared personally with a signed complaint. Accordingly, plaintiff did not-

file his complaint within the meaning of Rule 5 unril August 22, 2023.

]
12
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1. CONCLUSION

Having found that plaintiff did not file his complaint until August 22, 2023,
the Court concludes that plaintiffs Title VII claim is time barred and must be
dismissed as outlined in the Court's previous order and reazons dismissing plaintiff's
claims on this basis.2!! The Court likewise declines to exercise supplemental
jurisdiction over plaintiff's state-law claim for the reasons outlined in its previcus
order and reasons dismissing this caze. 3l Accordingly,

IT IS ORDERED that plaintiffs federal Title VI claim is DISMISSED
WITH PREJﬁDICE, Plaintiffs state-law claim is DISMISSED WITHOUT
PREJUDICE.

New Orleans, Louisiana, May 5, 2025

/f’" o

CE M. AFRICK
UNITED S TES DISTRICT JUDGE

211 See R. Doc. Ne. 38.
12 See 1d.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS No. 23-39586

HUGE ASS BEERS SECTIONI
ORDER

On April 2. 2023, this Court held an evidentiary hearing to determine whether
plaintiff Terry Catherine (“plaintiff”) timely filed his complaint in this matrer. ! Now
before the Court is plaintiff s second motion? to reopen thiz Court's previously held
evidentiary hearing as well as a motion® for expedited consideration of the motzon to
Yeopen.

In plaintiffs first motion® to reopen the evidentary hearing, plamntiff sought
to offer additional evidence to the Court. Namely, plaintuff sought to introduce an
expert report comparing the signature on the August 22, 2023 complaint with the
signature that allegedly appeared on the complaint that was marked “tendered for
filing” on August 11, 2023.7 Plaintff stated that the expert report shows thart these
two signarures are idenrical, and he put forward his theory that the pro se clerk used
the first page of hiz second copy of the complaint and combined that page- with the

signature page of the copy marked “tendered for filing ™% Plaintiff previously alleged

1 See B. Doc. No. 93.

2 R. Doc. Ne. 116,

3R Doc. No. 117,

*R. Doc. No. 98,

& Id.

fR. Doc. No. 991, at 1-3.

2820241 544
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that he submitted two copies of his rwo-page complaint on Auguar 11 and that he did
not 2ubmit a complsint on August 22.°

Plaintiff's first motion to reopen also aought additional evidence from the Court
to he introduced regarding the identity of the pro se clerks that assisted him. At the
evidentiary hearing, plaintiff tesriﬁed that the pro se clerk who assisted him on
August 11 was a white woman with brown hair and glasses between 20 and 30 years
old. Sandra Simlin (Ms=. Simlin) and Arianna Johnson (Ms. Johnson), the only women
who worked at the pro se desk at the fime in guestion, each testified at the hearing. .
Both Ms. Simlin and Msz. Johnson are Black women, and plaintiffs counsel denied
that either of these women was the pro se clerk that assisted him and his client on
August 11.8 The Court confirmed that no other women worked in the pro se unit at
that time. Furthermore, several members of the clerk’s office testified that no one
other than Ms. Simlin, Ms. Johnson. or their supervisor Mr. Newell ever served in at
the pro se desk at the time in question.

Plaintiffs firat motion to reopen sought “T&A and payroll records for all
females present in the pro se unit on August 10 and 11, 202375 He aiso stated that

photographs of the women present in the pro se unit wouid be helpful to eh'n;inate

* See R. Doc. No. 74, at 2-3.

5 The Clerk of Court confirmed that AMs. Johnson was on sick leave for the dates in
question.

9 R. Doc. No. 98-1, at ¢.

[

28-30141.567
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“anyone obviously not the clerk in question.”10 Plaintiff suggested that the requested
information was necessary to identify “the expected white cierk.” !

Weighing the interests in reopening the hearing for additional evidence
against the prejudice that it would cause the defendant and the interests in timely
resolution of this matter, the Court denied plaintiff's first motion to reopen.1? The
Court concluded that plaintiff had the opportunity to present this evidence at the
evidentiary hearing but declined to do so.1% The Court also concluded that the report
of the forensic document examiner was minimallv probative because piaintiff had
testified that there was no metadata for the photographs, and the Court therefore
had a limited ability to independently authenticate the photographs.14

Regarding the requested evidence about the pro se clerks, the Court concluded
that plaintiff's search for the “expected white clerk™ amounted to a fishing expedition
with no basis in fact.1¥ The Court therefore concluded that the interests in reopening
the evidentary hearing did not outwéigh the prejudice that it would cause to the
defendant and the interests in timely resolving this martter.

Plaintiff now moves!® s second time for the Court to reopen its evidentiary

hearing. In his motion, plaintiff includes scveenshots of what appear to be metadata

10 Jd.

1} See id. at 4-2.
12 R. Doc. No. 104.
1z Jd. at 3—4.

14 Jd. at 4-9.

18 7d. at D.

16 R. Doc. No. 116.

(3}

[Z¥]
ff)
o

0341.568
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of the photos of the stamped August 11 complaint and its signature page.l The
metadata purports to show that the photos were taken on August 11, 2023.18

“Both the decision whether to reopen the record and the demial of an
evidentiary hearing are . . . subject to review for abuse of discretion.™ Bogan v. AlTD
Consumer Group, Inc.. 839 F. App'x 332, 834 (5th Cir. 2020) (unpublished); see also
Broun v. Oil States Skagit Smatco, 664 F.34 71, 80 (5th Cir. 2011} (“We review the
district court's denial of an evidentiary hearing for abuse of discrerion.”). The Court
dechinez to exercise that discretion here.

- The Court again determines that the interests of justice weigh against
reopening the evidentiary hearing: Nothing prevented plaintiff from introducing this
metadata at the earlier evidentiary hearing. Yet, plaintiff did not seek to introduce
evidence of metadata at any point in the proceedings. When plaintiff was asked about
potential metadata, he testified that none was available because his phone was
broken and because he did not have a backup on the cloud.

Additionally, the Court concludes that the evidence remains mimimally
probative in itz current form. The Court noteé that iPhones allow users to manually
adjust a photo’s timestamp and other metadata, as demonstrated by the “adjust”™
burton that is present in the photoz of the metadata. See iPhone User Guide, See
Photo and \Videc Information on iPhone, Apple, hitps:i/zupport.apple.com’

guide/iphone/see-photo-and-videc-information-iphOedb8c18f (last visited May 3.

1" R. Doc. No. 116-2.
18 Id.

2530341 569
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2025). To determine whether this evidence has significant probative value, plaintiff
would likely need to present expert testimony regarding the metadata. Defendant
would likely need to procure their own experts to contest this evidence. This battle of
the experts would cause significant prejudice to defemdant and further delay
resolution of this matver.

Plaintiff was provided ample opportunity to present this evidence at the
evidentiary hearing. He declined to do 30. Recognizing ex post racto that there may be
weaknesses in his case, plaintiff has presented a cazcade of motions asking this Court
to excuse his neglect and allow him additional bites at the apple. This Court will not
exercise itz discretion to sppease zuck behavior. Plaintiff s Whack-a-Mole motion
practice must come to an end.

Accordingly,

IT IS ORDERED that the motion for expedited conzideration is GRANTED.

iT IS FURTHER ORDERED thar the motion to reopen the evidentiary
hearing 1s DENIED.

New Orleans. Louiziana, May 5, 2020,

A

NCE M. AFRICK
UNITED STATES DISTRICT JUDGE
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EASTERN DISTRICT OF LOUISIANA
UNITED STATES DISTRICT COURT

CATHERINE CIVIL ACTION
v No. 23-3986
Judge: Africk
MDK 706, LLC (HUGE ASS BEERS) Magistrate: Eva J Dossicr

MEMORANDUM

At the hearing, plaintiff testified he had lost the phone with which the
photographs of the two-page August 11 complaint were taken. He has now found that
phone and printed the attached metadata photographs. These data confirm the
testimony of plaintiff as to what date and time the photographs werc taken. They do
not make the photos more authentic. Plaintiff testified they werc taken near to closing
time which he thought was 4 o’clock. The time stamp shows they were taken at 4:34,
close to the actual closing time of 5 o'clock.

Howevcr, cven though the metadata arc red herrings, admission of the metadata
photographs is sought to complete the record of evidence on hand and, foilowing the
court’s analysis, buttress the excluded cxpert report. They are somewhat irrelevant to
the issue of tender. They do not prove what happened to the August |1 complaint
after the photos after were taken. Was it retumed to Mr Wilson alone (Clerk’s
position) or kept by the Clerk (tendered) (plaintiff/Mr Wilson's position)? Correctly
finding that thc complaint was kept by the Clerk and not returnied to Mr Wilson - that
is, teadered - should be made without the photos or expert report. They and the

August 22 complaint are irrelcvant to determining who had possession of the August
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11 complaint afler the photos were taken. The metadata and expert report have to do
with the intcgrity of the August 22 complaint, not tender. it is not nccessary to prove
anything with respect to the August 22 filing.

Granting this motion will not cause dclay or prejudice because the expert report
has already been excluded and the metadata have nothing to do with proving
possession onc way or the other. They show what is alrcady shown by the August 1]
tender stamp and raw photos - plaintiff and Mr Wilson were at the courthouse together
on August 11. Newell's narrative admits at least Mr Wilson was there and achieved a
tender stamp.

Concluding that the August || complaint was retumed to Mr Wilson amounts
to a finding that after threc back-to-back attempts to filca limciy complaint on two
successive days he abandoned any effort to file a timely complaint - walking away
with the tendered complaint, never to timely return. And with mistakenly stamped and
returned documents from the clerk which the clerk never sought to recover. And that
Mr Wilson madc a meaninglcss call on August 21 to follow up a complaint he had not
filed, but kept. That is not a probable or logical scenario. It is morc logical - more

probablc - that the Clerk kept the August 11 complamt.
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The court should grant the motion in order to complcete the record.

1 Courtney Wilson 13561
/s/ } Courtncy Wilson
Respectfully submitted,
3517 Johnson St #1741
Mctairie, La 70001

(T) 504/842-0585

c/m cwilson{@courtiaw.nct
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS No. 23-3986

HUGE ASS BEERS SECTION I
ORDER

On April 2, 2025, this Court held an evidentiary hearing in this matter to
determine whether plaintiff Terry Catherine (“plaintiff’) timely filed his complaint in
this matter.! Now before the Court is plaintiffs motion2? to reopen this Court’s
previously held evidentiary hearing as well as a motion3 to hold an expedited hearing
on the motion to reopen. On April 16, 2025, the Court and the parties held a telephone
conference to discuss the motions.

Plaintiff's motion to reopen seeks to offer additional evidence to the Court.
First, plaintiff seeks to introduce an expert report comparing the signature on the
August 22, 2023 complaint with the signature that allegedly appeared on the
complaint that was marked “tendered for filing” on August 11, 2023.¢ Plaintiff states
that this expert report shows that these two signatures arc identical.5 Plaintiff opines
that the respective signature pages must be the same page and that “the August 11

signature page was substituted for the August 22 signature page.”S

1 See R. Doc. No. 93.

2 R. Doc. No. 99.

3 R. Doc. No. 100.

4 R. Doc. No. 99.

5 R. Doc. No. 99-1, at 2.
6 Id. at 3.
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Plaintiff previously alleged that he submitted two. copies of his two-page
complaint on August 11 and that he did not submit a complaint on August 22.7 He
thereby suggested that the clerk had held onto the second copy of his complaint for
11 days before filing it into the record on August 22, 2023.8 In his motion to reopen,
plaintiff now suggests that the clerk used the first page of his second copy of the
complaint and combined that page with the signature page of the copy marked
“tendered for filing.”? Plaintiff states that the expert report is highly probative and
supportive of his previous argument that the complaint filed on August 22 was given
to the Court on August 11.1°

Secondly, plaintiff requests additional evidence from the Court to be
introduced regarding the identity of the pro se clerks that assisted him, including
“T&A and payroll records for all females present in the pro se unit on August 10 and
11, 2023.”11 Plaintiff also states that photographs of the women present in the pro se
unit on those days “may be helpful in eliminating anyone obviously not the clerk in
question.”12

At the evidentiary hearing, plaintiff testified that the pro se clerk who assisted

him on August 11 was a white woman with brown hair and glasses between 20 and

7 See R. Doc. No. 74, at 2-3. .
8 See id.; R. Doc. No. 84, at 3; R. Doc. No. 88, at 3. While plaintiff withdrew this

assertion in a reply brief submitted before the evidentiary hearing, see R. Doc. No.
91, at 2, he withdrew his withdrawal of that allegation during the hearing.

9 See R. Doc. No. 99-1, at 3.

0 [d. at 1, 3.

11 Id. at 4.

12 Id.
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50 years old. Sandra Simlin (Ms. Simlin) and Arianna Johnson (Ms. Johnson), the
only women who worked at the pro se desk at the time in question, each testified at
the hearing. Both Ms. Simlin and Ms. Johnson are Black women, and plaintiff’s
counsel denied that either of these women was the pro se clerk that assisted him and
his client on August 11. Plaintiff now suggests that the requested information is
necessary to identify “the expected white clerk.”!?

Plaintiff’s motion states that its request will not cause undue prejudice to
defendant.14 However, counsel for defendant advised during the telephone conference
discussing this motion that reopening the evidentiary hearing would prejudice his
client. Counsel for defendant advised that defendant would need to pay the costs of
an additional hearing, potentially hire its own signature expert, depose plaintiff’s

expert, and conduct additional discovery.

“Both the decision whether to reopen the record and the denial of an
evidentiary hearing are . . . subject to review for abuse of discretion.” Bogan v. MTD
Consumer Group, Inc., 839 F. App’x 832, 834 (5th Cir. 2020) (unpublished); see also
Brown v. Oil States Skagit Smatco, 664 F.3d 71, 80 (5th Cir. 2011) (“We review the
district court’s denial of an evidentiary hearing for abuse of discretion.”). The Court

declines to exercise that discretion here.

With respect to the expert report of the forensic document examiner, the Court

concludes that the interests of allowing this additional evidence into the record does

13 See id. at 4-5.
1 Jd. at 1.
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not outweigh the prejudice to defendant and the interests in bringing this matter to
a timely resolution. The expert report states that the two signature pages were
submitted for examination on April 11, 2025. The report is dated April 13, 2025.
Plaintiff therefore had adequate time to engage a forensic document examiner before
the evidentiary hearing and elected not to do so. The Court will not reopen the
evidentiary hearing in this matter when the proposed evidence could have been
presented at the original hearing. In so concluding, the Court notes that if it were to
reopen the hearing on this basis, the Court may be required to allow defendant to
hire its own expert and further delay resolution of this matter.

Furthermore, the Court is unconvinced that the expert report is of substantial
probative value. The Court first became aware of the August 11 complaint that was
stamped “tendered for filing” when plaintiff filed a motion to supplement the record
on appeal to the Fifth Circuit.!% In that motion, plaintiff attached a photo of the first
page of a complaint that included the stamp “tendered for filing” and the date August
11, 2023.16 No signature page was included in that motion. The alleged signature
page of the August 11 complaint was not presented to the Court until the date of the
evidentiary hearing.1? At the hearing, plaintiff testified that the metadata for these
photos was unavailable—limiting the Court’s ability to independently authenticate
the photos. Thus, even assuming that the photo perfectly matches the signature page

for the August 22 complaint, this does not assist the Court in determining whether

15 See R. Doc. No. 70.
16 Id. at 3.
17 See R. Doc. No. 97-11, at 2.
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that signature page was filed with the August 11 complaint. The report’s evidentiary
value is therefore limited and does not outweigh the prejudice to defendant and the
delay that would be caused by reopening this hearing.

Plaintiff's argument regarding the identity of the individuals who worked at
the pro se desk is less availing still. Brad Newell, who supervises the pro se desk,
testified that there was no woman on staff matching plaintiff's description who could
have served at the pro se window at the time in question and that Ms. Simlin and Ms.
Johnson were the only women who ever worked at the pro se desk at that time. Ms.
Simlin and Ms. Johnson likewise each testified that they were the only women who
worked at the front desk of the pro se unit during the time in question. Plaintiff’s
suggestion that Connie Kelly may have been the employee at the pro se desk81s pure
conjecture. Carol Michel, the Clerk of Court, testified at the hearing that Ms. Kelly
was retired at that time and that she has not returned to service since her retirement.
Plaintiff's search for the “expected white clerk” amounts to a fishing expedition with
no basis in fact. The Court will not reopen its evidentiary hearing on that basis.
Accordingly,

IT IS ORDERED that the motion for an expedited hearing is GRANTED.
The Court conducted this expedited hearing by telephone conference on April 16,
2025.

IT IS FURTHER ORDERED that the motion to reopen the evidentiary

hearing is DENIED.

18 See R. Doc. No. 99-1, at 4.
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IT IS FURTHER ORDERED that the Court’s previously set deadlines for
post-hearing briefs on April 23, 2025 remain in place. Counsel are reminded that said

briefs must include specific citations to the record.

New Orleans, Louisiana, April 16, 2025.

N

NCE M. AFRICK
UNITED $TATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CATHERINE CIVIL ACTION

v No. 23-3986

MDK 706, LLC (HUGE ASS BEERS) Section |
MEMORANDUM

There is no rulc that covers this motion to reopen for additional cvidence.
Specifically, it is not broughi under Rules 59(c) or 60(b). Thus, the court’s discretion
is not as strictly bound.

However, there are several factors the court should consider when the motion is
made, the nature of the additional evidencc, and the prejudice in granting or denying
the motion. The test is whether the new cvidence is sufficiently probative to offset the
procedural disruption caused by reopening. Garcia v Woman 's Hosp.of Texas, 97F3d
10. 814 (5* Cir 1996)}(motion made afier trial).

The nature of the evidence (both requested as to the clerk and expert report
produced as to the identity of signatures) is stated in the motion. The additional
evidence will not will not cause unduc delay and will not causc injustice or unduc
prejudice to defendant; and is relevant, admissible. Conversely, denial of the motion,
particularly as to the expert’s report, will prejudice plaintiff by cxcluding extremely
probative evidence that addresses three critical issue. (Sec below.) It is technically
adequate, helpful to the fact finder; and not cumulative.

A last factor, the parnty's diligence in producing the cvidence but being

t
r
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reasonably and genuinely surprised by the need for the additional evidence, is parntly

adverse 10 mover. As above, mover suggests the court’s discretion is not as tightly

constrained as it would be under Rules 5%(e) and 60(b). Maver addresses this issue in

thc next section.

The Angust 22 complaint. Mover has attempted to address the issuc of the
purported August 22, 2023 filing as candidly as possible. He first (correctly)
understood that plaintiff had not filed this complaint and (half correctly) alleged that it
consisted of the entirety of the second original complaint handed to the clerk at her
request on August 11. Mover reasoned that the first page of the August 11 complaint
could not have been used as the first page of the August 22 complaint becausc that
pagc had a “Yendered™ stamp on it and assumed the signature page of the August 22
complaint was likewise from the sccond complaint

Mover then misanderstood his client and withdrew these assertions, but then
double checkeﬂ maticrs with him in the course of the hearing and re-asseried his
contention that the August 22 complaint as filed was the second complaint.

Now, however the matter has taken another tum. After the heaning,
comparison of the signatures of the August 22 complaint and the August 11
complaint suggested they were identical. Accordiﬁgly, on April 11 mover submitted
the photographs of the August | | complaint (both pages - including the signaturc
page- from which Court Exhibit | was constructed) and the 8/22 signature to an cxpert

{James Green) who opines they arc identical. -2-

7530341481
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That is, the signaturc page of the August 11 complaint was copied and used as
the signature page for the August 22 complaint. The identify i1s shown both by
overlaying the August 22 red signature on the August 1| blue signature and by offset
comparison. That the August 22 signature is not an oniginal but a copy is also shown
by expert analysis. It should therefore be concluded that the pages themselves are the
same - the August 11 signaturc page was substituted for the August 22 signature page.
That is likewise shown by other analyses in the report.

This evidence shows several things: (1) The clerk had in its custody the August
11 tendered complaint on August 22 because its signature page was used as the
signature page for the August 22 complaint - mover’s assumption that the whaole of the
second complaint (both pages, particularly the signature page) had been used was
incorrect. Only the first page, but not the second (signature) page, was used. Plainaff
and Mr Wilson, in fact, tendered the August 11 complaint to the clerk and left it in the
clerk’s possession; contrary to the clerk’s assertion in -2, it was not returned to their
possession. (2) Plaintiff and Mr Wilson indeed gave the clerk a second complaint, the
first page of which was uscd as the first page of the August 22 complaint. (3) Plaintiff
did not sign the August 22 , was not in the courthouse on that date, and did not filca
complaint on that date.

Finally, it might be noted that in neither of the clerk’s narrative reporting Mr
Wilson's call on August 21 about the status of the complaint is there any mcntion that

2
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the August |} complaint had not becn processed. The inference is that it was still in

the clerk’s possession when it was uscd the next day to file the 8/22 complaint.

in summary, although plaintiff’s counscl was corrected by his clicnt at the
hcarihg to change position (3, above), that change in position has been fully supported
by the cxpert’s report.

The identity of the processing derk. Mr Wilson likewisc hired third-party
assistance to locate and talk to Connic Kelly, the only white pro sc clerk identified at
the hearing. On April 9 she advised that she “did not think she was in the courthouse
in 2023." Both black clerks were climinated as the processing clerk. First, neither
plaintiff nor Mr Wilson can be plausibly argued to have mistaken either of the two
black clerks for a whitc woman. Second, Ms Johnson’s T&A records showed she was
absent August 10 and from 2-5 pm on August 11. Finally, Ms Simlin testified she had
never seen the complaint as “tendered” August 11.

Accordingly, plaintiff narrows his (denied) request for the clerk’s production to
T&A and payroll records for all females present in the pro sc unit on. August 10 and
11, 2023. Photographs of same may be helpful in climinating anyone obviously not the
clerk in question, but might not be uscful for identifying the clerk hersclf because of
the limited attention paid 10 her by plaintiff and counsel and the passage of time.

Plaintiff suggests this request satisfies all the considerations above, particularly
in view of the obvious surprise of plaintiff’s oouns;:l at the clerk’s production of two

4
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black clerks instead of the expected white clerk and in view of the expert’s opimon.

Morcover, conspicuously neither of the clerk’s namratives identifics any clerk by name

such that she remains to be identified.

Respectiully submutted,

J Courtney Wilson 13561
/s/ ] Courtney Wilson
Respectfully submitted,
3517 Johnson St #1741
Metairie, La 70001

(T} 504/842-0585

o/m cwilsonf@courtlaw.net
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James A. Green FORENSIC DOCUMENT EXAMINER !
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April 13, 2025 CAROL L. MICHF!
QUERY

Mr. J. Courtney Wilson "
Attorney at Law Ellea) BV AACHA

169 Beverly Drive i
Metairie, LA 70001 o :j9-2'S

Re: Catherine v Huge Ass Beers
No. 23-2986 EDLA

On April 11, 2025, the following two documents were submitted for examination, via
email, from your office:

Uncontested document:

Exhibit 1: Complaint for Wrongful Termination, not dated. Tendered For Filing - date
stamped on August 11, 2023. (Machine copy.)

Document in question:

Exhibit 2: Complaint for Wrongful Termination, not dated. Tendered For Filing - date
stamped on August 22, 2023. (Machine copy.)

On April 13, 2025, the following known signature specimens of Mr. Catherine were
received:

Known signature specimens of Terry Catherine:

K-1: Declaration Under Penalty of Perjury, dated 9/30/22. (Machine copy.)

K-2: Civil Cover Sheet, dated 8/10/23. (Machine copy.)

K-3: Contract for Civil Representation in Civil Rights Employment Matter, dated 12/7/23.
(Machine copy.)

K-4: Application to Proceed in District Court Without Prepaying Fees or Costs, dated
7/7/24. (Machine copy.)

Page 1 0f 9
25-0110
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K-5: Bail B)ond Apprenticeship Program Registration Form, dated 1/13/25. (Machine
copy.

Assighment

The letters were submitted due to your concern regarding the purported signature of Mr.
Catherine on Exhibit 2 (the August 22, 2023 Complaint.) Itis Mr. Catherine’s contention
he had not signed that document on that date.

A basic tenet of document examination is a person cannot sign their name precisely the
same way twice. The combination of motor skills and cognitive influence both affect
signature productions. A case of precise alignment of signatures has not been identified
in the field of examination. All writers have natural variation in their writing, some to a
greater degree than others.

A discussion related to the identification or elimination of a writer, and consideration of
natural variation, was expressed well in a reference book relied upon in the field,
“Scientific Examination of Questioned Documents”.

«“This natural variation plays an important role in an identification. No
two specimens of even a minimally complicated signature should be
identical. How much signatures vary from one another depends on the
individual writer and the conditions under which each is written.”"!

Another confirmation by a founding father in the field, Albert S. Osborn, was stated in
his book:

“J{ is true that genuine writing by the same writer does vary and in an
examination of questioned writing this phase of the subject should always
receive careful consideration. The arm, hand, and fingers do not constitute
an absolute accuracy reproducing machine, like an engraving plate or a
printing process, and certain natural divergences are inevitable. .2

Additionally, two Canadian authorities on handwriting, stated,

«_..mutability occurs and can be observed in any two or more examples ofa
person’s writings, whether or not they are made on the same date, at the same
time, in the same place. The reason for this mutability is simply that humans
are not machines, and consequently, the executions of every writer vary 10
some extent from one occasion to the next.”?

1 Ordway Hilton, Scientific Examination of Questioned Documents, ond edition, Edited by Kelly and
Lindblom, Taylor & Francis Group, Boca Raton, FL, 2006, pg. 79.
2 Albert S. Osborn, Questioned Documents, 2™ edition, Nelson-Hall Co., Chicago, IL, 1929, pg.205.
3 Roy A. Huber and A. M. Headrick, Handwriting Identification: Facts and Fundamentals, CRC Press,
Boca Raton, FL, 1999, pg. 132.
Page 2 of 9
25-0110
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4. Researchers further investigated the contention a writer cannot sign their name
exactly alike and isolated four reasons why a person cannot do so. The research
team consisted of two medical practitioners and one Forensic Document Examiner.
The results of their research was published in the International Journal of Innovative
Science, Engineering & Technology in 2021.4

The four reasons identified by the researchers that prevent precise, reproducible
signatures were summarized in the following section:

“The authors present a detailed explanation based on the latest research in
biomedical sciences, identifying four reasons: 1) The “strokes” of each
signature last 1/10 of a second, while the visual reaction time in humans
requires at least 2/10 of a second, so the “strokes” cannot be corrected by
visual feedback. 2) Each time a signature is written, different motor units of
the corresponding muscles are quasi-randomly activated, resulting in
slightly different movements and thus a non-identical signature.

3) “Inwriting a signature, muscles of the forearm and the rest of the upper
limb are used, which are less controllable from the motor cortex than the
intrinsic muscles of the hand. 4) It is implied electromyogram studies and
kinesiology that a unique sequence of muscle movements is required to
produce a specific signature or handwriting, so if a person tries to repeat
the same movement, the two actions will never be identical. In addition to
the above, people usually sign “by heart” without seeing a model of their
signature, using their “muscular memory”, thus producing non-identical
signatures.”

5. In the present case, the signatures of Mr. Catherine from Exhibit 1 and Exhibit 2
aligned precisely. The signature of his from Exhibit 1 is shown below. The .
intersecting text was carefully removed to allow the reader to focus on the signature.

Exhibit 1
8/11/23

® Pavlos Kipouras, Christos Kosmidis, and Dimitrios E. Skarpalezos, Why Two Genuine Signatures are
Never Identical in Practice: Evidence and Scientific Explanation, International Journal of Innovative
Science, Engineering & Technology, Vol. 8 Issue 4, April 2021.

Page 3 of 9
25-0110
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5. (cont.) The signature of Mr. Catherine from Exhibit 2 is shown below.

Exhibit 2
8/22/23

The following image has Exhibit 2 (in red) overlaid onto Exhibit 1 (in blue.)
Remnants of the blue background, as shown in the signature on the bottom of page

three, are also shown in the signatures below.

The same two Exhibit signatures overlaid, but slightly offset:

Exhibit 1: Blue
Exhibit 2: Red

Page 4 of 9
25-0110



&Fa

6. The precise alignment of both signatures is very apparent. As further evidence
illustrating their exceptional alignment, overlaid images of the text surrounding both
signatures are provided below. Of significance, the points at which both signatures
intersected with the printed text provides additional confirmation of the precise
signature placement within the signature block.

Exhibit 1: Blue

- . e
1721 hganla St Exhibit 2: Red

7. Natural variation was discussed previously. To illustrate the natural variation specific
to Mr. Catherine’s signatures, | asked for additional signature specimens of his. You
provided documents having five of his signatures.

There were no signatures among the samples approaching the overlapping precision
that existed in the two exhibit signatures of Mr. Catherine that are the focus of this
report. Features in the signatures that vary in his signatures, as well as all writers,
include the length and direction of approach and termination strokes, proportion of
bowls, height relationships, letter slant, connecting strokes, and so forth.

(The remainder of this page was intentionally left blank.)

Page 5 of 9
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7. (cont.)

Known signature specimens of Mr. Catherine:

v

K-1: 9/30/22

K-2: 8/10/23

K-3: 12/7/23

K-4. 7/7/24

K-5: 1/13/25

Page 6 of 9
25-0110
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8. The evidence the signature on Exhibit 2 was of a copy of Exhibit 1, was based on
four features. First, Exhibit 1 had the signature written in blue ink. The photograph
appeared to be an original document, signed with a pen in blue ink. (An examination
of that original would be necessary to confirm it was signed with a writing instrument.)
The signature on Exhibit 2 was black, common to documents photocopied in the
default black and white mode.

The second feature was the reduced resolution quality of the signature and text on
Exhibit 2 compared to Exhibit 1. The reduced resolution is a product of subsequent
generations of copies made from an original document.

Exhibit 1:
1721 Egania St
New Orleans, La 70117
(T) 504/715-8303
tely ik N @ Yoo Com
Exhibit 2:

Rﬁt»pcq.,q'ull s submpdited,

v Cathern
1721 Egania St
New Orleans, La 70117

(T) 504/715-8303 S
EerRRy SR NN N @ Yoo COM

Page 7 of 9
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8. (cont.) The third feature was a printing error common to both documents. The

absence of ink/toner was noted in the “E,” in Terry, in the case caption on page one
of both Exhibits.

Exhibit 1 Exhibit 2

TRRY CATHERING | | T5RRY CATHERINE

HUGE ASS BEERS HUGHK ASS BEERS

The fourth feature were typos noted in both Exhibit 1 and Exhibit 2 and shown below.
They would not be expected in both documents if they were typed separately. The first

typo shown, is the absence of the period following the abbreviation "“Mr” (in paragraph 5
on page one.)

Exhibit 1 Exhibit 2

Mr-Catherine| MrCatherine

Additionally, the numeral “8” on page one of both Exhibits, lacked a period. Other
numerals preceding the paragraphs had the period, as appropriate.

Exhibit 1 Exhibit 2

i 7.

2 10

Page B of S
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Conclusion:

The compelling evidence on the two exhibits examined supports the conclusion the
signature of Mr. Catherine originated from Exhibit 1, with that page reproduced as
Exhibit 2.

If the signature of Mr. Catherine on Exhibit 2 was truly genuine, the purported original of
Exhibit 2 would quickly confirm it was signed with a writing instrument. However, the
evidence is overwhelming the signature in question on Exhibit 2 was the result of a
common reproduction process, i.e., photocopied.

The documents submitted for the examination will be retained in the case file for testimony
and/or any follow-up examination(s) requested.

Attached to this report are the following exhibits:

Exhibit A: Documents submitted

Exhibit B: CV

Exhibit C: Testimony given in the past four years.
Exhibit D: Compensation

Sincerely,

o g

James A. Gree

Page 9 of 9
25-0110
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS No. 23-3986

HUGE ASS BEERS SECTION I
ORDER

Before the Court is plaintiff's motion! to continue the evidentiary hearing
scheduled for March 31, 2025, and for clarification as to the scope of that hearing as
well as a motion? to expedite consideration of the former motion. On February 5, 2025,
the Court ordered the parties to provide the Court with memoranda outlining their
version of the facts along with citation to the applicable local rules.® The parties were
also ordered to timely brief the ethical obligations of an attorney attempting to file a
complaint on behalf of an individual whom the attorney is not enrolled to represent.*
Consequently, the Court has already advised the parties of the scope of the hearing
and so further clarification is unnecessary. Upon consideration of the motions,

IT IS ORDERED that the motion for expedited hearing is GRANTED.

1 R. Doc. No. 78.

2R. Doc. No. 79.

3 R. Doc. No. 73. The deadline for plaintiff to submit such memorandum is March
10, 2025. The deadline for defendant to file a response memorandum to plaintiff's
memorandum is March 17, 2025.

¢ Id.
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IT IS FURTHER ORDERED that the motion for a continuance and
clarification is DENIED. All deadlines will remain as set forth in the Court’s previous
order.?

New Orleans, Louisiana, March 10, 2025.

N

LANCE M. AFRICK
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN BDISTRICT OF LOUISIANA

CATHERINE ‘ CIVIL ACTION
v No. 23-3986

MDK 706, LLC (HUGE ASS BEFRS) Section |

BLAINTIFF'S MOTION 10 CONTINUE ALL DATES AND FOR
CLARIFICATION

Plaintiff moves the above for the reasons in the attached.

Respectfully submitted,

J Courtney Wilson 13561
/s/ J Courtney Wilson
3517 Johnson St #1741
Metairie, La 70001

(T) 504/842-0585

e/m cwilson@courtlaw net

Certification

I certify that | have this datc filed the above via ECF which automatically
serves opposing counsgl,

377025
fs/ ) Courtney Wilson

1534341423
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CATHERINE CIVIL ACTION
v Nu. 23-3986
MODK 1706, 1.LC (HUGE ASS BEERS) Section |

Defendant objects to this motion.
Introduction:

The scope of this hearing and the nature of the issues are vague and unclear.

Plaintff filed a motion with the Fifth Circuit for clarification of its remand order,
but it was denied.
'The issues under the remand order seem to be:

). To vindicate any adverse reflection on the clerk’s office;
2. To determine if Catherine tendered his complaint on August I,

2023; and
3. Ifso, then to determine if he should be permitted to proceed with his
suit.
The district court has ordered an evidentiary hearing March 31 and added
its own inquiry as to the ethical obligations of an attorney - Mr Wilson -

attempting to file a complaint obo a party the attomey does not represent. No

explanation has been stated for this addition,

2530241424
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According to defendant’s papers the “singular issue® is “fi/ing.” (Emph,
added.) [RD 111, p. 3] Plaintiff agrees there is only one issue - not filing, but
tender.

In view of the vagueness of both the scope of this hearing and the issues as
now stated (particularly the issue of the undersigned's ethical obligation) , the
undersigned respectfully requests a continuance of the briefing deadline of March
10 in order for the court to clarify the scope of the hearing and the nature of the
issues, and for him to then determine if he needs counsel, and accurately brief the
issues.

Consequently, 2 related extension of the hearing date of March 31 is also
sought in order for the court {o rule on this motion 1o clarify, and, hopefully,
provide such; in the light of the order on this motion, for Mr Wilson to determine

if he needs counsel; and to permil accurate briefing of the issues identified and

clarified by this court.

The scope is vague in that. first, it is not plaintiff’s desire to vindicate (or
implicate) the Clerk's office with respect to the claimed non-appearance of the
purportedly tendered complaint. The question why the complaint is not in the

record is irrelevant to whether it was tendered - either it was tendered or it was

2.

[ ]

810341 423
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not. And. secondly, plaintiff does not care why it is not in the record - an inquiry
which would vindicate or implicate the clerk. Either way, that inquiry is irrelevant
to the tender issue. The court is respectfully requested to strike this as an issue or

conduct a separate proceeding.

The next issue - determination if, proving tender, he should be permitted to
proceed - suggests there is some procedural inquiry proximately related 10 the
tender issue. While later procedural issues might arise, what that proximate issue
might be is beyond the understanding of plaintiff’s counsel. Accordingly, he seeks
clarification from this court in order to properly brief and present the issue as it

may be clarified. Alternatively, to strike it from the scope of the hearing.

Finally, requiring the undersigned to brief the ethical obligation of
plaintiff’s attorney suggests the possibility of a disciplinary sanction. If that be on
the horizon, the undersigned requests particularized notice and a continuance in
order to obtain counsel.{ |} Moreover, it does not scem related to the remand issue
of tender and the respectfully requests it be the subject, if necessary, of a separate
proceeding, If this issue be retained then, particularly in view of the court’s
reminder at the last conference counsel might wish to retain counsel, continuance

is sought. .3-

25-30341 326
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®nited States Court of Appeals

fov the FFifth Cireuit
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FILED
No. 24-30334 February 20, 2025
CONSOLIDATED WITH Lyle W. Ceyce
No. 24-30421 Clerk

TERRY CATHERINE,

Plaintiff— Appeilant,
Persus

MDK 706, L.L.C.,

Defendant— Appeliee.

R

Appeals from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

UNPUBLISHED ORDER

Before Davis, SMITH, and HiGGINsoN, Cireus! Judges.
PER CURIAM:
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IT IS ORDERED that the motion of Appellant for clarification of
the opinion issued January 27, 2025, is DENIED.

25-30341.617
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MDK 706,L.L.C.
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MOTION FOR CLARIFICATION

Points of the remand opinion as to which clarification is requested

The stated purposes of this remand are:
1 To vindicate any adverse reflection on the clerk’s office;
2. To determine if Catherine tendered his complaint on August 11, 2023; and
3. If so, then to determine if he should be permitted to proceed with his suit.
(The district court has ordered an evidentiary hearing March 31 and added

its own inquiry as to the ethical obligations of an attorney - Mr Wilson -

attempting to file a complaint obo a party the attorney does not represent.)

Points as to which clarification is sought

L. Vindication of adverse reflection on the clerk’s office

Vindication is defined as the clearing of a person, here, an office, of suspicion,
criticism, blame or doubt. (Black's Law Dictionary, 7" Ed) Plaintiff objects to
vindication as a purpose of this hearing because it assumes that the clerk will be cleared
of any error. It may be that the clerk will not be vindicated, but instead found to have
engaged in some irregularity - implicated. The “vindication” language does not seem to
permit a contrary finding and tends to bias the hearing.

Moreover, and perhaps more importantly, plaintiff’s attorney suggests the clerk’s
conduct related to the absence of the August 11 complaint from the record, while
interesting, is irrelevant to determining whether plaintiff tendered his complaint August
11. That is, unless there is some unstated aspect of the clerk’s conduct that,

notwithstanding a finding Catherine tendered his complaint on August 11, bars him from
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proceeding with this suit. (As to that issue please see # 2.)
Accordingly, for these two reasons it respectfully requested that the opinion be

clarified and amended by deleting the vindication language.

2. If plaintiff tendered his complaint on August 11, should he be
permitted to proceed?

It is unclear whether this issue is connected to the tender issue, and, if so, whether
it (1) should be determined at the scheduled evidentiary hearing and, most importantly, if
so, on what basis, or (2) whether this language refers to motions to dismiss that might be
filed in due course.

Clarification of the ‘permission” issue is essential. The trial court has ordered a
memorandum from each party “outlining their version of the facts...” The order does not
require briefing the “permission” issue. Accordingly, at this juncture, plaintiff construes
the order to mean that the “permission” issue is not related to the tender issue and is not
an issue for the hearing. He respectfully requests clarification or amendment of the
opinion with respect to the permission issue.

Respectfully submitted,
J Courtney Wilson ~ Lal3561
/s/] Courtney Wilson

3517 Johnson #1741
Metairie, LLa 70001

Certificate of compliance
I certify that this motion contains 431 words.

Certificate of service
I certify that I have this date filed the above via ECF which automatically serves

opposing counsel.
2/10/25 /s/] Courtney Wilson
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION
VERSUS No. 23-3986
HUGE ASS BEERS SECTION 1

On this date, the Court held a status conference in chambers with counsel for
both parties. The Court discussed holding an evidentiary hearing pursuant to the

Fifth Circuit’s directive.!

After the conference, this Court was notified by the Clerk of Court, who was
contacted by the Office of General Counsel of the Administrative Office of the U.S.
Court, about an applicable judicial policy. Section 830 of chapter 8, volume 20 of the
Guide to Judiciary Policy sets forth the requirements for requesting testimony or

records from judicial employees. It provides:

(a) The request for testimony or production of records must set forth, or
must be accompanied by an affidavit setting forth, a written statement
by the party seeking the testimony or production of records, or by
counsel for the party, containing:

e an explanation of the nature of the testimony or records sought,

e the relevance of the testimony or records sought to the legal
proceedings, and

e the reasons why the testimony or records sought, or the
information contained therein, are not readily available from
other sources or by other means.

1 Fifth Cir. Case No. 24-30334, R. Doc. Nos. 102-103.
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(1) This explanation must contain sufficient information for the
determining officer designated in § 840(b) to determine whether
or not federal judicial personnel should be allowed to testify or the
records should be produced.

(2) Where the request does not contain an explanation sufficient
for this purpose, the determining officer may deny the request or
may ask the requester to provide additional information.

(b) The request for testimony or production of records, including the
written statement required by § 830(a), must be provided to the federal
judicial personnel from whom testimony or production of records is
sought at least fifteen (15) working days in advance of the time by which
the testimony or production of records is to be required. Failure to meet
this requirement will provide a sufficient basis for denial of the request.

(c) The determining officer designated in § 840(b) has the authority to
waive the requirements of this section (i.e., § 830) in the event of an
emergency under conditions which the requester could not reasonably
have anticipated and which demonstrate a good faith attempt to comply
with the requirements of these regulations. In no circumstance,
however, is a requester entitled to consideration of an oral or untimely
request. To the contrary, whether to permit such an exceptional
procedure is a decision within the sole discretion of the determining

officer.

The Clerk of Court has informed the Court that the names of the two employees
who are witnesses to the subject incident are Brad Newell and Sandra Simlin, the
latter of whom has since retired.

IT IS ORDERED that an evidentiary hearing is scheduled for March 31,
2025, at 9:00 a.m. The Court advised plaintiff’s counsel, Mr. Wilson, that he will be
placed under oath and be subject to questioning. M. Wilson may be represented by
counsel if he so chooses. In light of the ex parte suggestions directed to the Court by

Mr. Wilson after the conference, the Court makes clear that counsel are responsible

for securing any additional testimony or documents.
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IT IS FURTHER ORDERED that plaintiff must attend the hearing.

IT IS FURTHER ORDERED that counsel for both parties shall submit
to the Court memoranda outlining their version of the facts along with citation to the
applicable local rules as well as to the ethical obligations of an attorney attempting
to file a complaint on behalf of an individual whom the attorney is not enrolled to
represent. The deadline for plaintiff to submit such memorandum is March 10, 2025.
The deadline for defendant to file a response memorandum to plaintiff's
memorandum is March 17, 2025.

IT IS FURTHER ORDERED that the parties submit requests for the
testimony of Brad Newell and Sandra Simlin in accordance with § 830 of chapter 8,
volume 20 of the Guide to Judiciary Policy in a timely fashion.

New Orleans, Louisiana, February 5, 2025.

N

NCE M. AFRICK
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CATHERINE CIVIL ACTION
v No. 23-3986
MDK 706, LLC (HHUGE ASS BEERS) ‘ Section |

PLAINTIFF'S PRELIMINARY MEMORANDUM PER ORDER OF FEBRUARY 5, 2023
IRD 73]

There are three purposces ol this memorandum.
1. The fimst is to advisc the court that plaintilT has filed & petition for pancl
rchearing.

The district court’s judgment (correct on the facts before it) was vacated and

remanded

...in the inlerest of justice and to vindicate any advense reflection

on the district court clerk’s office ...1o conduct further proceedings to
determine whether Cathenine tendered his complaint to the district
court on August 11,2023, and if so whether he should be puermiited to
proceed with his suit. If the answer to this question is yos, then the
district count should consider the merits of the action.

Thus, the purposes of vacation and remand order arc:

1. To vindicate any adverse reflection on the clerk’s office;

2. Todetermine if Cathenne tendered his complaint on August 11, 2023

3. ifso, then to determine if he should be permitted to proceed with his
suit

The district court has added its own inquiry as W the cthical obligations of

an allorney attempting Lo file a complaint obo a party the attorney docs nol

28-30:1341.406
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Plaintifl has this date filed a petition for pancl rehearing on order to delete
issuc # 1 and clarily issuc #3.

2. The second is 1o advise that he does not plan (o subpoena cither of the two
clecks named in the court’s order, nor the clerk hemsel!, nor any documents such as
noles, cmails, memoranda, video or audio records or related rules, regulations, or
mternal operating procedures unless indicated by any ruling on the petition. They
arc nol necessary 10 a determination whether Catherine tendered his complaint on
August 11. Plainti{T will call only his attoncey and himscil with the deviee on
which the tendered complaint was pholographed.

3. Thirdly, the issuc of the cthical obligations of an attvmncy altempting to file
a complaint obo a party the attormey does not represent is outside the scope of the
remand. Morvover, if this bricfing is required as a predicate to a disciplinary
hearing the undersigned requests particulanized notice.

By way ol prcliminary briching, as the f&cls will show, Mr Wilson attempted
to fike Catherine’s complaint only once - August 10, acceded o the clerk’s adwvice
it could not be filed, and returned the next day, August 11, with Mr Catherine and
the complaint. It was offered 1o the clerk who stamped it tendered and it was
photographed by the plaintifl. Simultancously, the clerk asked if we had another

copy of the complaint which we did. It was a signed original which was given lo

$341.407

[
th
ot
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the clerk. This appears to be the complaint marked as filed August 22.

in the absence of any published rules forbidding a third-party filing (nronc
were cited by the clerk who referred only to the recent third-party filing problem
m Lake Charles), the only cthical obligation is to respect to clerk as the attormey
would respect the judge. That was done.

The undersigned has no objection 10 the court’s again discussing the matter

with the clerk’s office with respect w the above representations in the hope it

might avoid further bnicling.
Respectfully submitted,
J Courtncy Wilson  Lal3561
/s/) Courtney Wilson
3517 Johnson #1741
Mectaine, La 70001
Certificate of service

1 centify that 1 have this date filed the above via ECF which automatically serves OppOSINE
counsei.

/925 /] Courtney Wilson

25-30341.408
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United States Court of Appeals
for the Ffifth Civcuit

United States Court of Appeals

No. 24-30334 Fifth Circuit
CONSOLIDATED WITH FILED
No. 24-30421 January 27, 2025
Summary Calendar Lyle W. Cayce
Clerk

TERRY CATHERINE,
Plaintiff —Appellant,
Versus
MDK 706, L.L.C.,

Defendant—Appellee.

Appeals from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:23-CV-3986

Before DAvis, SMITH, and HIGGINSON, Circust Judges.
PER CURIAM:®

This workplace-discrimination/retaliation suit under Title VII was
filed on August 22, 2023 according to the district court’s docket—over
ninety days after Plaintiff-Appellant Terry Catherine received a right-to-sue
letter from the Equal Employment Opportunity Commission. Defendant-

* This opinion is not designated for publication. See 5TH CIR. R. 47.5.

25-30341.411
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No. 24-30334
c/w No. 24-30421
Appellee MDK 706, L.L.C. (MDK) moved to dismiss the suit as untimely.
Catherine responded his complaint was filed on time “as shown by the
‘Tendered’ stamp on the complaint.” However, he provided no evidence
that the clerk’s August 22 date of filing was incorrect; nor did he provide
other information or argument to support his contention. On April 16, 2024,
the district court granted MDK’s motion and dismissed the case.

On April 23, 2024, Catherine filed a Rule 59 motion arguing he had
tendered his complaint to the district court clerk for filing on August 11,
2023.! While Catherine added more to the contention that his complaint was
timely filed (e.g., law and argument that he tendered the complaint to the
clerk of court on August 11), he again produced no evidence to support the
allegation and nothing was found in the court file supporting Catherine’s
claim. The district court denied the motion, noting the absence of evidence
that would impeach the clerk of court’s August 22, 2023 filing date.

On June 26, 2024, Catherine moved the district court to correct or
supplement the record under appellate Rules 10(€)(1) and (e)(2).? For the
first time, Catherine attached a photograph of the first page of his complaint
bearing a clerk’s stamp of “Tendered for Filing” on August 11, 2023. By this
time, Catherine had filed an appeal of the district court’s dismissal. Because
the case was on appeal, the district court denied the motion.

On July 31, 2024, the plaintiff again filed a similar motion in the
district court under appellate Rule 10 and civil Rule 60(a).3 The district court
denied that motion the same day. '

'Fep. R. C1v. P. 59.
2FeD. R. APP. P.10(e)(1)-(€)(2).
3FED. R. App. P.10; FED. R. C1v. P.60.

25-30341.412
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No. 24-30334
¢/w No. 24-30421

On August 15, 2024, Catherine moved this Court to supplement the
record with the photo of the August 11 complaint stamped “Tendered for
Filing,” which we granted the next day.

On appeal, Catherine points out that the stamped page of the August
11 complaint cannot be found in the district court record, and excuses
counsel’s failure in timely presenting the photograph to the district court
with his belief that the August 11 “Tendered” stamp would be found on the
back side of the complaint in the record. Mindful that Catherine’s counsel
has been less than diligent, in the interest of justice and to vindicate any
adverse reflection on the district court clerk’s office, we VACATE the
district court’s judgment and REMAND this case to the district court to
conduct further proceedings to determine whether Catherine tendered his
complaint to the district court on August 11, 2023, and if so, whether he
should be permitted to proceed with his suit. If the answer to this question is
yes, then the district court should consider the merits of the action.
VACATED and REMANDED.

25-30341.413
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSTS No. 23-3956

HUGE ASS BEERS SECTION I
ORDER & REASONS

Before the Court is a motion! to amend or correct the record filed by plaintiff
Terry Catherine (“plaintiff’). Plaintiff also requests oral argument.? For the reasons
set forth below, the Court denies the motion to amend or correct the record and
cancels the previously set oral argument.

L BACKGROUND

This matter arises from alieged workplace discrimination. Plaintiff's amended
complaint alleges that plamntiff “is an African-American male formerly emploved by
MDK 706, LLC [‘defendant™] dba Huge Ass Beers, as front dooyman . . 7% Plaintaff
claims that, on July 7. 2022, he was threatensed by another securuty guard, who
plaintiff refers to as “Brandon”* The manager asked the men to “rake it outside.”®
Plaintiff alleges that Brandon appeared outside with brass knuckles, and plaintiff

asaerts that he then pulled out his night stick ® Plaintff also claims that, while 1t 13

1 R. Doc. No. 20.

2 R. Doc. No. 22

5R. Doc. No. 25, % 3.
«Id. ¥ 5.

5 1d.

51d. 7 6.

G4k 364

nt
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alleged that he pulled out a gun, piaintiff never removed his gun from his backpack.”
Plaintiff's amended complaint states that no fight ensued.® Plaintiff alleges that
Angel. a white supervisor, informed plaintiff and Brandon that they were fired.®
Plaintiffs amended complaint states that when pilaintiff returned to his former
workplace to pick up his final paychéck_. he learned that Brandonr was 3till working
there 10

On August 22, 2023, plaintiff filed this action pursuant to Title VII of the Civil
Rights Act of 1991 and Loulsiana antidizscrimination laws.!! Plaintff argued that his
termination was racially motivated and constituted an ilegal dizcriminatory
discharge.l® Plaintiff s amended complaint noted that he obtained a right to sue letter
from the Equal Employment Opportunity Commission {the “EEOC™) on or about May
13, 2023.15

Defendant subseguently filed a motion to dismiss pursuant to Rule 12(b)6),
arguing that plaintff's claims were time barred. 14 Plaintiff opposed the motion.!® and
defendant filed a reply. 1€ On April 16, 2024, the Court granted defendant’s motion to

dismiss, explaining that the statutory period for plaintiffs claim expired on August

Y Id. 19 -8

8 Id.

SId. % 7.

10jd %9,

uJd €€ 10-11.

12 Id.

15]d. € 2.

14 See generally R. Doc. No. 20-1.
15 R. Doc. No. 33.

18 R Doc. No. 37.

(L%

0341.367

.
-

o
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13, 2023 and plaantiff did nort file his complaint until Avgust 22, 2023, as made clear
by the “tendered” stamp on the complaint in the record 17

On April 25, 2024, plaintff filed a motion for reconsideration, arguing that
plaintiff filed his complaint on August 11, 2023 .18 On May 16, 2024, the Court denied
the motion for reconaideration, explaining that piaintiff did not provide any evidence
or specific references to the record demonstrating that the complaint was timely
tendered and therefore reconsideration was not appropriate.l® On May 21, 2024,
plaintiff filed a notice of appeal with respect to this Court’'s judgment and the order
denying the maotion for reconsideration =

On June 26, 2024, plaintiff filed a motion to amend or correct the record
pursuant to Federal Appellate Rule 10(z).7! Attached to plaintiff's motion is a picture
of the complaint with a stamp indicating that the complaint was tendered for filing
on August 11, 2023.% Plainuff argues that the picture of the complaint should be filed
into the record and forwarded to the Court of Appeals. ==

II. LAWAND ANALYSIS
Federal Rule of Appellate Procedure 10(e) provides:
(1) If any difference arises about whether the record rruly discloses what

occurred in the district court, the difference must be submitted to and
settled by that court and the record conformed accordingly.

17 R. Doc. No. 38.
18 R. Doc. No. 41.
12R. Doc. No. 47.

20 R. Doc. No. 48,

21 B Doc. No. 20.

ZR. Doc. No. 20-2.

22 R. Doc. No. 20, at 1.

28-30241.343
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i2) If anything material to elther party is omitted from or misstated in

the record by error or accident, the omission or mizstatement may be

corrected and a supplemental record may be certified and forwarded:

{A) on stipulation of the partes;

{B) by the district court before or after the record has been
forwarded: or

(C) by the court of sppeals.

(3) All other questions as to the form and content of the record must be

presented to the court of appeals.

In D'nited States v. Page, 661 F.2d 1080, 1082 (3th Cir. 1381), the U.S. Fifth
Circuit Court of Appeals explained that “[w]hat in fact went on below may be settled
and placed of record pursuant to Rule 10(e) and whatever proceedings are Necessary
to that end are permissible.” However, Rule 10(g) “does not empower a district court
to modify parties stipulations or make new findings of fact after docketing of the
appeal in the court of appeals”™ Uniied States L. Smith, 493 F.2d 606, 907 (5th Cir.
1974). The purpose of Rule 1C(e) is to permit “the district court to conform the record
to what happened, not to whart did not.” Id.

Piaintiff suggests thar the photographs of the complaint attached to his motion
to amend the record can be added to the record pursuant to Federal Rule of Appellate
Procedure 10(e¥(1) and 10{e)(2} because plaintiff mistakenly believed that the
photographed complaint was already in the record. 2%

“The purpose of Rule 10(e) is to enzure thar the record on appeal accurately
reflects the proceedings in the trial court (thereby allowing [the appeliate court] to

review the decision that the trial court made in light of the information that was

actually before it). not to enable the losing party 1o add new material to the record in

2¢ R. Doc. No. 20, at 1; R. Doc. No. 3C-1. at 1.
4
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order to collaterally atrack the trial court's judgment” United States v. Eltzalde-
Adame, 262 F.3d 637, 641 (7th Cir. 2001). The Court never received a copy of the
complaint with which plaintiff seeks to supplement the record. Accordingly, this
document was not before the Court, and the Court’s decision was not made after
considering the document. Therefore, supplementation i3 not appropriate pursuant
to Rule 10(e). See United States 1. Muhammad, 46 F 4th 531, 535 n.3 (7th Cir. 2022)
("Rule 10(5) was not a proper vehicle to update the record on appeal with information
that was never in the district court record to begin with."); Adams v. Helland, 330
F.3d 398 (6th Cir. 2003 (*“[Tjhe purpose of amendment under [Rule 10(e}] is to ensure
that the appellate record accurately reflects the record before the District Court, not
to provide this Court with new evidence not before the District Court, even if the new
evidence is substantial.”); Shooting Star Ranch, LLC v. United States, 230 F.3d 1176,
177 n.2 (10th Cir. 2000) (‘Rule 10(e) allows a party to supplement the record on
appeal but does not grant a license to build a new record. . . This [appellate] court will
not consider evidence not presented before the district court.”).

While the Court believes that there is no error in the record and that the
complaint that plaintiff seeks to supplement the record with was never accepted for
ﬁling, the caselaw iz clear that “[n}ew proceedings of a substantive nature, designed
to supply what might have been done but was not, are beyond the reach of the rule.”
Page. 661 F.2d at 1082. Therefore, the Court will not make findings with respecttoa.

document that was not presented to this Court when it issued its judgment.

2536341070
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1. CONCLUSION
Accordingly,
IT IS ORDERED that the motion to amend or correct the record is DENIED.
ITISFURTHER ORDERED that the previously scheduled oral argument is
CANCELLED.

New Orleans, Louisiana, July 1, 2024.

UNITED STATES DISTRICT JUDGE

td

36341271
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS \ No. 23-3986

- HUGE ASS BEERS SECTIONI
ORDER & REASONS

Before the Court is a motion! by defendant MDK 706, LLC “defendant™ to
dismiss plaintff Terry Catherine’z (“plaintiff’y amended complaint pursuant to
Federal Rule of Civil Procedure 12(b)6). Plaintiff opposes the motion.? Defendant
filed a reply.® For the reasons set forth below, the Court grants the motion to dismiss
pursuant to Rule 12(bi(6).

L BACKGROUND

This matter arises from alleged workplace discrimination. Plainrtiff's amended
complaint alleges that plaintiff “is an African-American male formerly employed by
MDK 706, LLC dba Huge Ass Beers, as front doorman . . "¢ Plaintiff clazms that, on
July 7, 2022, he was threatened by another security gusard, who plaintiff refers to as
“Brandon.” 5 The manager asked the men to “take it outside.”® Plaintiff alleges that

Brandon appeared outside with brass xnuckles. and plaintiff asserts that he then

1 R. Doc. No. 29.

2R. Doc. No. 33.

3 R. Doc. No. 35-2.
¢R. Doc. No. 23, 9 3.
57d. € 3.

s]d.

]

[
e

/™

0341.298
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pulled our his night stick 7 Plaintiff also claims that, while it is alleged that he pulled

pa
k=]
(ah)

out a gun, plaintiff never removed his gun from hiz backpack . Plaintiff's amended
complaint states that no fight ensusd ® Plaintff alleges that Angel, a white
.—:uperr."isor:r informed plaintiff and Brandon that they were fired.}® Plaintiffs
amended complaint statez that when plaintiff returned tw his former workplace to
pick up his final paycheck, he learned that Brandon was still working there. !

On August 22, 2023, plaintiff filed this action pursuant to Title VII of the Civil
Rights Act of 1981 and Louisiana state antidiscriminstion laws 1% Plaintiff argues
that hiz termination was racially motivated and constituted an illegal dizscyiminatory
discharge.!® Plaintiff s amended complaint notes that he obtainad & right to sue letter
from the Equal Employment Opportunity Commizsion (the “EEOC™) on or about May
15, 2023.%=

Defendant subsequently filed the present motion to dismiss pursuant to Rule
12(b)(6), arguing that plaintiff's claims ave time barred 1® More specifically,
defendant argues that plaintiff's Title VII claim 1z time barred because plaintiff failed
to commence his action within 90 dayvs of receiving his richt to sue letter from the

EEOC and because he failed to file his FEOC action within 300 days of the alleged

"1d. % 6.

SId. 5% -8

2 Id.

fd. *® 7.

g €8

13 1d. €% 10-11.

13 Id.

21 © 2.

12 See generally R. Doc. No. 29-1.

25206341 299



Case 2:23-cv-03986-LMA-EJD Document38  Filed 04/16¢24 Page 391 8

Géa

unlawful employment action. 1% Defendant also argues that plaintiffs state law claims
are Atime barred because plaintiff did not file his complaint within the one-year
prescriptive peried and there is no basis for equirable rolling.*

In response to defendant’s argument that the complaint was not filed within
00 days of receiving the right to zue letter, whick was received by plaintiff on May 15,
2023, plaintiff stares that he “fimely filed his complaint as shown by the “Tendered”
stamp on the complaint “13 The stamp on the complaint shows that the complaint was
filed in this U.S. District Court on August 22, 202319

Next, with respect to defendant’s argument that the EEQC charge was not
timely filed, plaintiff arpues that he timely initiated his EEOC charge when he filed
a “Declaration under Penalty of Perjury” on September 30, 2022.2° Plaintiff argues
that the formal signed charge relates back to the sworn declaration such that the
charge wasz timely 3! In its reply, defendant argues that plaintiffs declararion did not
appear in the EEOC file and therefore is not a part of the charge on which plaintiff is
currently suing.“:

In response to defendant’s argument regarding the state law claims, plaintiff
argues that the prescriptive period had not run because it was suspended from

September 19, 2022 until May 13, 2023 while the EEQOC conducted its administrative

16 7d. at 3.

1" Id. ar 4-5.

18R. Doc. No. 33, at 1.
12 R. Doc. No. 1.

20 R. Doc. No. 33, at 1.
i Id.

42 R. Doc. No. 35-2; at 2.

SN}

6341.300
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review of plaintiffs claim *® As mentioned, defendant’s repiy disputes that the
declaration initiated the charge on which thiz lawsuit is based.
II. STANDARD OF LAW

Rule 1%(b)8) allows for diamissal of a complaint for “failure to state a claim
upon which relief can be zranted” “To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to stare 3 claim to relief thart iz
plausible on its face.” dsheroft v. Igbal, 356 U.5. 662, 678 (2008 {citation and internal
quotationz omitted). A claim is facially plausible “when the plainuff pleads factual
content thar allows the court to draw the reasonable inference that the defendant 1s
liable for the misconduet allezed” Id. “The plausibility standard iz not akin to a
probability requirement, but it azks for more than a sheer possibility that a defendant
has acted unlawfully * Culbertson v. Lykos. 790 F.3d 608, 616 (5th Cir 2013) (citation
and internal quotations onutted).

“ITlhe face of the complaint must contain enough factual matter to raise a
reasonable expectation that discovery will reveal evidence of each element of the
plaintiffs’ claim ” Hi-Tech Elec., Inc  T&B Constr. & Elec. Servs., Inc., No. 13-3034,
2017 WL 615414, at *2 (E.D. La. Feb. 13, 2017) (Vance, J.} {citing Lormand v. US
Unwired, Inc., 563 F.3d 228, 25557 5th Cir. 2009}, A \ complaint 15 insufficient 1fit
containa “only labels and conclusions, or a formulaic recitation of the elements of &
cause of action” Whitley v. Hanna, 726 F.3d 631, 638 {3th Cir. ¢013) tcitation and

internal quotations omirted}. The complaint "must provide the defendant with faiwr

28 Id. at 1-2.
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notice of what the plaintiffs claim 15 and the grounds upon which it restz” Dure
Pharms., Inc. v. Broudo. 544 1J.8. 336, 346 (2003) iinternal guotrations omitted).

In considering a motion to dismiss, a court views the complaint “in the hight
most favorable to [the] plaintiff, accepting as true all well-pleaded factual allegations
and drawing all reazonable inferences in fthe] plamnff's favor.™ Lovick v. Ritemoney
Ltd. 378 F.3d 433, 437 (3th Cir. 2004). A court must limir its review to “the complaint,
any documents attached to the complaint, and any documents attached to the motion
to dismiss that are central to the claim and referenced by the complaint.™ Lone Star
Fund 1V (U.S.), L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (oth Cir. 2010) {citing
Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 498-99 (5th Cir. 2000%.

I, ANALYSIS

“Title VII claims must be filed within 90 days of a plaintiff's receipt of the notice

of right to zue or the acrion will be dismissed” Stokes v. Dolgencorp, Ine 367F App'x

545, 548 (5th Cir. 2010) (citing 42 U.5.C. § 2000e-5(fit1) and Taylor v. Books A

'LD

AMillion, Inc., 266 F.3d 376. 379 (5th Cir. 20021). “The SC—day statutory period iz
strictly construed.” Id. “Courts within this Circuit have repearedly dismissed cases in
which the plaintiff did not file a complaint until after the ninety-day limitation period
had expired” Taylor, 206 F.3d at 379.

As mentioned, plaintiffs complaint states that plainff received a right to sue

letter on or about May 15, 2023.7% In its motion, defendant states that the EEOC

charge file confirms that plaintiff received his right  sue letter via email on May 12,

2#R. Doc. No. 1,9 2

PE-A(341.302
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2023.%5 Accordinegly, plaintiff had 90 days,. until August 13, 2023, o file his complaint.
Despite plaintiffz contention that the “tendersd” stamp on the complaint shows it
was fimely filed,?® the “tendered” stamp shows the complaint was submitted for iling
on August 22, 2023.77 Because plaintiff did not file his c-dmplaint until August 22,
2023 and the statutory period is strictly construed, the Court will dismiss plaintiff's

Title VII claim as untimely.

Plaintiffs amended complaint alleges that this Court has federal guestion

g

jurisdiction because of plaintiffs Title VII claim.®® However, as deacribed above,
plaintiff's only federal claim muat be dizmissed as the complaint was not umely filed
and therefore plaintiffs only remaining claim is brought pursuant to Lousiana state
anti-discrimination law.

28 USC. § 1367¢(c) provides that district courts may decline to exercise
supplemental jurisdiction over a claimif (1) the claim raises a novel or complex 133ue
of [s]tate law, (2) the claim substantially predominates over the claim or claims over
which the district court has original jurizdiction, (3) the district court has dismissed
all claims over which it has original jurizdiction, or (4) in exceptional clrcumatances,
there are other compelling reasonsz for declining jurisdictzon.” “The Supreme Court
has given further guidance, inatructing federal courts to conzider and weigh the

values of judicial economy, convenience, fairmess, and comity n order to decide

28 R. Doc. No. ?
26 R. Doc. No.
7 R. Doc. No.
28 R. Doc. No.

-1, 8t 3.
.atl.

o w

Fd b Cad R

nE

i
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whether to exercise supplemental jurisdiction over pendent state law claims.”
Schiorff v. Digital Eng'g & Imaging, Inc.. No. CV 16-11016, 2016 WL 6276832, at *2
(E.D. La Oct. 27, 2016) (Vance, J.} {citing Carnegie-Mellon Univ. v. Cohill, 484 U S.
343, 350 (1988)).

Because there are no remaining claims over which this Court has original
jurisdiction, this case iz still in the preliminary stages, and the partiez have not
presented any factors justifying the exercise of supplemental jurisdiction, the Court
will decline to exercise its supplemental jurisdiction % |

IV. CONCLUSION

Accordingly,

1T IS ORDERED that the motion to dismiss is GRANTED. Plainuff's federal
Title VII claim is DISMISSED WITH PREJUDICE. Plaintiff's state law claim 1s

DISMISSED WITHOUT PREJUDICE.

2 Defendant also argues that plaintiff failed to file his EEOC action within the 300-
day limitationz period. Defendant argues that this period espired on May 3. 2023

because the charge was aot signed until May 6. 2023 and not filed until 3ay 8. 2023.
R. Doc. No. 29-1, at 3. In response. plaintiff argues that he did timely initiate his

EEOC charge by filing a declaration under penalty of perjury on September 30, 2022.

R. Doc. No. 33, at 1. Defendant disputes that this signed declaration was a part of the

EEOC charge thar plainuff's present action concerns. R. Doc. No. 35-2, at 2. This
factual dispute pertains to whether the state law claims are prescribed because the

prescription period is suspended during the pendency of EEQOC review. See La. Stat.

Ann_ § 23:303(D). Because the Court declines to exercise supplemental juriadiction

over the state claims, it is not necessary for the Court to address this dispute.

"~

i~
g
ot

0341 304
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New Orleans. Louisiana, April 16, 2024

A

‘-ﬂANc 1. AFRICK
UNITED STAT DISTRICT JUDGE

e

JR-30241.382
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UNITED STATLS DISTRICT COURT
FASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION NO.23-03986
v

JUDGE:  Afnck
MDK 706 LLC Magistrate: North

PLAINTIFF'S OPPOSITION TO MOTION TO DISMISS

A.  The Federal Claim

1.  PlaintifT timely filed his action.

Plaintill timely filed his complaint as shown by the “Tendered™ stamp on
the complaint.

2. Plaintiff timely filed his EEQOC charge

PlaintiT timely initiated his EEOC charge with a Declaration under Penalty
of Perjury September 30, 2022, (Ex 1. including the fux [ilmg receipl.) The formal
signed charge, the basis of this part of the motion to dismiss, relates back to the
swom Declaration such that the charge was imely. Federal Express Corp. v.
Holowecki, 522 US 389, 128 S Ct 1147 (2008); Hamilton v. Promise Healtheare,
23-30190 (5th Cir. Oct 12, 2023); see, EEOC: ADLEA Interpretations and
Substantive Regulations, 29 USCA sces. 1626.6, 1626.8(a).

B. ‘The State Law Claim

According to the above date of Scptember 20, 2022, the prescriplive peniod

28-20241.225
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION

VERSUS No. 23-3936

HUGE ASS BEERS SECTIONI
ORDER & REASONS

Before the Court is a motion® by defendant MDK 706, LLC (“defendant™ to
dismiss plaingff Terry Catherine’s (“plaintiff’t amended complaint pursuant to
Federal Rule of Civil Procedure 12(bi8). Plaintiff opposes the motion.” Defendant
filed a reply © For the reasons set forth below, the Court grants the motion to dismiss
pursuant to Rule 12(by6).

I.  BACKGROUND

This matter arises from allesed workplace discrimination. Plaintiffs amended
complaint alleges that plaintiff “is an African-American male formerly empioyed by
MDEK 706. LLC dba Huge Ass Beers, as front doorman . . .7# Plaintiff claims that, on
July 7. 2022, he was threatened by another security guard, who plaintiff refers to as
“Brandon” 7 The manager asked the men to “rake ir outside "¢ Plaintiff alleges that

Brandon appeared outside with brass knuckles, and plaintiff asserts that he then

1R. Doc. No. 28.

2 R. Doc. No. 33.
5R. Doc. No. 35-2.
tR. Doc. No. 25, %3
iId. 9 5.

5 Id.

J3-1341.299



Case 2:23-cv-03080-LMA-EJD  Documen: 38 Fied 04/16/24 Page 3of 8

J/O%a

unlawful employment action. i€ Defendant also argues that plaintiffs state law claims
are time barred because plainnff did not file hiz coraplamt within the one-year
prescriprive period and there 1z no basis for equitable rollmg b

_In responze to defendant’s argument that the complaint was not filed within
90 days of receiving the right to sue letter, whick was received by plamtff on May 13,
2023, plaintiff states that he “timely filed his complaint as shown by the “Tendered”
stamp on the complaint " 1% The stamp on the complaint shows that the complaint was
filed in this U.S. District Court on August 22, 2023.1%

Next, with respect to defendant’s argument that the EEOC charge was not
timely filed, plaintiff argues that he timelr initiated hiz EEOC charge when he filed
a “Declaration under Penalty of Perjury” on September 30, 2022.%° Plaintiff argues
that the formal signed charge relates back to the sworn declaration such that the
charge was timely 1 In its reply, defendant argues that plaintiff's declaration did not
appear in the EEOC file and therefore is not a part of the charge on which plamtiff 1s
currently suing .

In responze to defendant's argument regarding the state law claims, plainuff
argues that the prescriptive period had not run because it was suspended from

September 19, 2022 until May 15, 2023 while the EEOC conducted its administrative

16 Id. art 3.

17 Id. at 4-3.

1R Doc. No. 33, at 1.
1#R. Daoc. No. 1.

20 R. Doc. No. 33, at 1.
i Id.

22 R. Doc. No. 35-2 ar 2.

[ ]

10241304
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2023.35 Accordingly, plaintiff had 90 days, until August 13, 2023, to file his complaint.
Despite plaintiffs contention that the “tendered” stamp on the complaint shows it
was timely filed. 2¢ the “tendered” atamp showsa the complaint was submirtted for filing
on August 22, 202327 Because plaintiff did not file his complaint unul August 22,
2023 and the statutory period is strictly construed, the Court will dismiss plaintiffs
Title VII claim a3 untimely.

Plaintifffs amended comp}.aiﬁt alleges that this Court has federal question
jurisdiction because of plaintiffs Title VII claim.*3 However, as described above,
plaintiff's only federal claim must be dizmissed as the complaint was not timely filed
and therefore plaintiffs only remaining claim iz brought pursuant to Louisiana state
anti-dizcrimination law.

98 U.S.C. § 1367(c) provides that disurict courts may decline to exercise
supplemental jurisdiction over a claim if “i1) the claim raises a novel or complex iszue
of [s]rate law, (2) the claim substantially predominates over the claim or claims over
which the district court has original jurizdiction, ¢3) the district court has dismissed
all claims over which it has original jurisdiction, or {4) in exceptional circumstances,
there are other compelling reasons for declining jurisdicrion.” “The Supreme Court
has given further guidance, instructing federal courts to consider and weigh the

values of judicial economy, convenience, fairness, and comity in order to decide

2% R. Doc. No. 29-1, at 3. -
28 R. Doc. No. 33, at 1.
2 R. Doc. No. 1.
% R. Doc. No. 25, 1.
6

o

Cost

o

[

41303

t
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MINUTE ENTRY

AFRICK, J.
March 5, 2025
J5-10 00:05

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA
TERRY CATHERINE CIVIL ACTION
VERSUS No. 23-3986
HUGE ASS BEERS SECTIONI

On this date. the Court held a telephone conference with counsel for both
parties regarding defendant’s ex parte request! for the production of testimony and
records. The Clerk of Court also participated in the conference and identified which
records are rezponsive. Pursuant to the discussion at the conference,

IT IS ORDERED that defendant’s request is GRANTED as set forth herein.
Brad Newell and Sandra Simlin will testify at the hearing scheduled for March 31,
2025. The Clerk of Court shall provide defendant with the requested records that ave
responsive. Defendant shall then provide such records to plaintiff

New Orleans, Louisiana, March 3, 2025.

e

E M. AFRICK
UNITED ST ES DISTRICT JUDGE

1R. Doc. No. 76.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CATHERINE CIVIL ACTION
v No. 23-3986
MDK 706, LLC (1HUGE ASS BEERS) Section |

PLAINTIFF'S SUPPLEMENTAL AND AMENDED MEMORANDUM IN
RESPONSE TO ORDER [|RD 73]

Plaintif{T"s attorney liles this supplemental and amended response based on
a review of the photographed complaint and visit to the courthouse with plaintifT
on March 11, 2025.

Procedure four the hearing

Mr Wilson will call the Chicl Clerk, probably as his first witness, and
thereafier call himscll and then the plaintifl. PlainGIT will make available the
phone with which he ok the picture of the tendered complaint and the photo
itself. Mr Wilson beticves this evidence will satisfy his burden of proof that the
complaint was tendered. Plaintifl will object to the introduction of the Clerk’s
produced documents as irrelevant. Mr Wilson will have counscl. He advises
counscl will be Dane Ciolino who in turn has advised he will be in deposition
March 31 such that Mr Wilson will move ft‘;r a conlinuance.

The issue of vindication of the Clerk

Mr Wilson does not understand the remand allusion 1o vindication of the
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clerk and beheves that why the clerk stamped the complaint as tendered., but did
not file 11, is irelevant o the ssue of whether it was, in fact, tendered. Further,
because the clerk™s discovery has not been made or produced to plaintifT and Mr
Wilson has no other facts, he cannot briel the vindication 1ssuc.

The issue whether upon proof of tender, may plaintiff therealier
proceed

Another vague sceondary issuc scems 1o be whether, proving tender,
plainti [T may thereafter proceed. Motions to clanfy this aspect of the remand have
been denied. Not understanding what this issuc might be, plamntiT also cannot
address 11

Facts to be adduced by plaintiff: Plaintiff will show that his attomey '
attempted to file the complamt with a younger [emalce clerk on August 10, the day
before it was photographed. When she dechined, he requested to speak to someonc
with more authority. An older male clerk explained that in view of the recent
incident with attomeys filing unauthorized claims for hurricane damage plaintiiTs,
the clerk would not sceept a third party filing for a pro per plaimtfl. Mr Wilson
asked il they “could call upstairs {10 the chambers of some judge or magistrate].
Someone might vouch for me.”™ The elerk declined. No other explanation was

oflered. Mr Wilson advised he would retumn the next day with his client

b3
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He retumed the next day, August 11, with Mr Catherine and two onginal
complaints. One was oflered to a clerk he remembers as fairly young female
(possibly, but not definitely, the same woman ol the day belore) who refused to
ﬁ-lc it (the sttorney cannot rernember the reason of refusal). Upon that event, the
undersigned requested she stamp it tendered and she did so. Mr Wilson then told
Mr Catherine 1o make a camera copy with his phone, bul the clerk, citing the rule
againsi photographs, declined. We asked if she could make a copy, but that
request was also refused. We then asked if we could take the complaint elsewhere
to make a copy. She agreed.

Once outside, Mr Wilson and Mr Catherine realized that it was oo lake to
go 1o the Hyatt which has copy facilities. Therefore, Mr Catherine ook a
photograph of the tendered complaint at the finst beneh on the courthouse
sidewalk. Itis those bricks which show in the background of the photograph. Mr
Wilson and Mr Catherine then went back into the courthouse and gave the
tendered complaint to the clerk. Nearly simultancously, the clerk asked if we had
another copy of the complaint which we did. A sccond signed original was given
(o the clerk. This appears 1o be the complaint marked as liled August 22,

Plainti [T belicves there is no countervailing evidenee that the complaint was

not tendered.

FA-10241 458
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The ethical obligation of an atiorney filing a complaint obe a third
party

The district court has added its own inguiry as to the cthical obligations of
an allorncy allempling to {ile ¢ complaint obo u party the attorney does not
represent. Preliminarily, this issue seems outside the scope of the remand and
sugpestive of a disciplinary proceeding. |1 this bricfing 1s required as & predicate
(o a disciplinary hearing the undersigned requests particulanzed notice.

Mr Wilson has twice been to the Supreme Court law library, but has been
unable 1o find any authorily on the subject even with the assistance of a librarian
on both vccasions, However, the general rule (of which Mr Wilson was aware al
the time of tender) of the cthical obligation of an attomey with respeet w the clerk
is to respect 1o clerk as the attorney would respect the judge. That was done.

Respectfully submtted,

] Courtney Wilson  Lal3561
is/} Courtney Wilson

3517 Johnson #1741

Mectairie, La 70001
Cerfificate of service

s

I certify that | have this date fled the above via ECEF which automatically
seryves opposing counsel.

3/12/25 /s/) Courtney Wilson

1830241 459



C. Relevant transcript pages from evidentiary hearing.(with annotations
of most pertinent pages and important “departure” pages marked with *)

Page
1. 634:9-24
2. 674:24-675:5
3. 684:18-19
4, 691:15-18
5. 692:22-693:8
6. 749

7. 787

Remarks
*Ethics issue now a candor issue...............

*Judge’s anticipation of testimony
complaint not signed......................

*Judge’s statement there is no

Marshall’s video.......cccovveveeeireveennn.

*Judge’s anticipation of testimony

the tender stamp was a mistake......

Newell told Clerk the complaint was

not SIgNed......cccoeveverrervirinrinnirisneniens

Denial of motion at hearing for

information related to white clerk...

Absence of Clerk Johnson.........cccceevveveenrennn.
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UNITED STATES LISTRICT COURT
ELSTERN DISTIRICT CF LCUIS
S P R R R R R R R R EE R R EEE RS E R R EE RS R * >
TERRY CATHERINE

Docket No. 23-CV-329E&
Q’:H-i’_\"‘ n-mn

V. Iiew O:leans, Louisiana
Wednesday, april 2, 2225

EUGE LS8 BEERS, ET R

1**&:*&*:&&*&!*&'?&‘*_‘rrtaQ-O*sietv*rrz*:ittir*ff*ifrv**rﬁ*#lzi*tri‘*t***’z**
TRANSCRIET OF EVIDENTIARY HEARING PROCEEDINGS
AEARD BEFQRE TEE HONOBLELE LANCE M. AFRICK
UNITED STATES LDISTAICT JUDGE

L WS S

FOR THE FLEINTIFF: J. COURTNEY WILSOK, ESQ.
3517 Johnaon St., #1741
Merairie, L& 70001
FOR THE MCWENT
COURTHEY WILSOMN: DANE 5. CIQLINO, ES5C.
12 Farmham Fl.
Merairie, LE T0005-40C8
FOR THE DEFENDANT: GRIFTIN & BIVALZICQUE
BY: RQEE“T . ELLIS, JR., ES5Q.
AT ESQ.

AT0R I. BIVALACQUZ
Sty Duite 261

L

Officigl Coury Reportex: Xaren A. Ibes, CCR, RPR, CRR, RMR
500 Foydraa Street, B-273
¥aw Drisans, Louisiana 7T0:30
{E04) 5E83-T778

d#d py mechanical stenography, TY&nsCIipt

25-13341.632
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I3:3E:3z 1 MR, BIVALLCOUA: Thark you, Judge.

Cs:3€:02 2 THE CCURT: Sc we=lconme.

csi3firz 3 : Mk, ELLIS: Cne otner thing Just for the record. Huge
tp:zerze 4 nsa Beerg ia & trademark, it's not -- DK 72€, LiT :z= the actual

£3:07:23 D scmpany. L xnow it's in the plesdings, I've filed & coxrective
3176 6 | pleading ICr thaty put the trzdemark keeps coming up and the

ttormeme 7 rrademarx is not pavrc of this l:itigatzen. I just want Tt make Jure
£s:07:iz € <ha%'s ciegar for the record. Thank ycu, Bir.

33:37c2z 9 THE COURT: &ll rightc. Thank you. Prior to this hearing

ss:ameze 100 ~he Ccurt crdered the parties to 3ubmiT memcrandum putlinzng their

s3:37s17 11 view of the facta, aicng with ClTET10nR3 0 any applicable local

i

0

cs:omais 12 rulez and any ethical igazicns cf an asttorney int ending to file

F o
&t

sz.0%:22 13 a complaint on behalf cf zn -nd:vidual whem the attorney i3 not

;0725 14 | enrollied To repressent.
1307026 15 While thne Court hes inguired regarding ethical

ss:nme2e 16 obl:zgaticons, I would like IO emphagize this x5 not a digciplznary

cs:zvenn 17 hearing} rather, the Court considers tiae etnical cbliigetzons of an
£2:9%:28 18 attorney cnly inscfar as the noras exbcod-ed in the ethical rules
13:37:38 19 and formal -ocal rulses on the Clsrk of Court's custemary

£5:07:42 20 interact-on3 with parties and thair counsel.

ssiz7naz 21 For instance, the (ourt deers tag 320pe of an atTorney'a

t5:37:42 23 be relevant in asseszing the factual i3sues presented in this

ce:07-ez 24 evidentiary nRearing.
s5:07:23 25 %11 right. Let's proceed.

25-30341.634
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THE WITKRESS:
because she was =zittain

THE CQURT:
ahead, Mr. Wilsos
BY MR. WIL3IDON:
c.
compiaint. j
4. That is your hends

MR. WILSOM:

Dleasze.

COURT:

WILS0M:

THE COURT:
MR. WILSON:
THE CQURT:

When you took
testimony, outside

you didn't take a

photograph of that?

MR. WILSCHN:

Can you identify who

/S 2a.

ZbcuT how tal

- T
X couldn's

g in tThe
Fair enough.

17

teil how tall the lady was

chigllr.

~

Thank you. Go

PEDIRECT TXAMINATION

photographs of somebody's hands at

to

&
in the photo

Thank you.

Indulge me
Sure.

Thanx you.
I just have a
cgraph of thi

the signature page of the conplaint:?

Ycur Honor,

iust &

13 complaintg,

Cn both pages there are
Zop and the bottom of the
hends those ars?

hs, Mr. Wilscn.

Indeige me 3ust & moment,

monent.

couple of gquesticns for you.

according to your

eral coirthouse, can you tell me why

-- why the rhozograph did not inciude a copy of

Way youn didn't take a

would respectfuily ask for

What do you mean by "the signature page?®
¥ 3 o

FE_AMA4T 674
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THE COURT: Where his 3signature is on the complaint. The

complaint ha=z a lins

Hh

or his signaturs, right, and I believe that
there's going to be testimeny that it was not signed by the
plainziff. The signature Page was not signed by the plaintiff,
okay.

S0 my guesation is -- but regardless of whethexr it was
signed or not, that's & guestion of fact tha= I'11 have to address.
My question is, why didn't you take a picture of the page of the
complaint that has a lins for WOur signature?

MR. WILSON» Your Honor, I object te the guestion. I
believe the Court does not underscand Exhibirt £. Would the Court
please ook at Exhibir &7

THE CQURI: Sure,

MR. WIL30H: Znd lecok at the second DEJR, plsase.

IHE COURT: OQh, I see., S0 that's part of the -- hoid on
one second, please.

MR. WILSCN: 2131 right. Thank you, your Heonor.

THE COURT: &1l right. St I have a rhotograph, I mean,
there's teatimcny as tc when it wes taken of this complaint, and it
has -- you gave me a very -- not & very goed copy, I den’t know if
you have & better copy or no:.

MR. WILSCH: Yes, 3ir, I think = dc have the criginal
pheotographs. May I explain che degradation? e had to transfer
between phgnes and go to 2 copy shop and it degrades with each

copy. But I do have the original.

FELANALT &75
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THE WITNESS: I have caseg that I have filed through the
EEOC, yes, sir, :in the past.

THE COURT: In thia court?

THE WIIRESS: No, nact in this court.

THE COURT: Yot =n this ccurr. Ckay. What else? 6o up
to the podium, piease. Ckay. Go ahead.

FURTHER EXAMINLTION

BY MR. WILSON:
C. Mr. Catherine, i3 it pc3s:kle that ycu 2igned the dacument the
judge 3nowed yoﬁ and ycur lawsuit the day before ycu end I went to
the ccurthouse, 18 :t possible that you signed thcse dccuments the
day befcxe?
L. I den't remember. Only thing I remember is August ilth, 2023.
Q. 4il right. Cxay. Did I ever explain tc you that I was helping
ycu as your attorney but nct as ycur gfficial attorney?
A. Yes.

"THE COURT: &s your attcrney kut not &s your cfficial
attorney? I den't even xncw what that meana.

MR. WILSOM: 21l right. Well, then let me rephrase that.
BY MK. WILSON:
Q. L[id I ever tell you that I waz helping you but I wasn't to go
on the plead:irngs for yeu ané be youxr cfficial attorney?
A. Yes, you did.

Mk. WILSON: Than¥ you. Ycur #Honsr --

THE COURT: Hcld on one zecond. ZLre you Terry Catherine,

T~

s.

fos

0241.677
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Héa

tz:zizqy 1 is thet agreertblia:
:c:32:4¢ 2 | A. Yes, sir. Unh-auh, yea, =zir.

i0:2z:38 3 G. Cxay. If ycu dc nct understand the Juesticn, please ask me o
it:z:32 4 repeat it and I will ke glac tc dc 30.

12::2: 9 | A. Yes, sir.

1iz:%¢ 6 | €. And 1f you need s breask, rlease let u2 know.

1::22:90 7 | A. Yes, sgir.

102z 8 Q. Wss there at any time wvideo or audic in the building cf

ss:3::2 9 | plainztiff cr ¥r. Wilson, me, on August 11, 2023, at about 3:20 in
1e:13:25 10 the afrernccon?

sc:12:2 11 | A, We donm't, te my imowledge, have any audic cor video reccrdings
12:12:16 12 that happened in the lckby of the clerk's cffice where the pro se
20:23:22 13 and .ntake areas are. : Cannotr 2opeak to what the Marshal's office
1t:33:26 14 | might have, but I don't -- -n the lobky where -- in the hallways
2¢:22:32 15 and the iobby that the clerk's cffice centrzls, I have never been

1c:13::¢ 16 | aware cf any sudic or vides recordings in the lokky srea. But

1o:3z:4z 17 again, - can't 3pesk tc what the Mexrszhal has --

11:13:42 18 THE COURT: - can represent tc you that the Marshal
10:32:46 19 serv-ce does not have any vadeo or audic of Zugust 1ith, 2223.
1c:32:% 20 Mk. WILSCK: Thanx yzu.

zee2::¢ 21 BY MR, WILSON:

22:23:34 22 C. nara the exhibz<s 3till n front of ths witnes2?
2c:23:00 23 | A, No, there's nothing in front 2f me. .

ir:i4:4% 24 C. I would i1:ke to show you Exhikit T, end ask you zf you can

1c:14:48 25 | identify that, piease?

o

[V}

0341.634

fod
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HE COURT: Mz, Ccuxt Exhikit Z.

»
L)

»
»
.

.
"
[
-~

BY Mk. WILSCH:

(2]
[ )
e
&
"
[0

1t:22:27 3 C. S0, now That we've estaklished :t's =igned. Is there aay
it:zz:2 4 autnority for the cierk ncot to file a complaint stamped “"Tendered
12:22:26 3 for Filing”™ oy the clerk and recsived by the clerx?

12:23:26 © THE CCURT: Well, that's a prcklematic guestion because
it:zzeze 7 she doesn't in~ow whether 1t was 2igned at the time i1t was presented
1:22:31 & +2 the clerk. Only the clerk can testify- to that and, of ccurse,
1t:22:38 9 your client and ycurself. She doesn't kncw the answer to that.
12:22:38 10 BY MR. WILSON:

1::3:33 11 | Q. Let's assume that it was signed at cthe time 1T was tendered.
1c:22:0¢ 12 | A. Well, aga:n, I don't -- I've never geen the document and I
11:22:45 13 don't know what document waa actually presented at the clierk's
10:22.3: 14 | office on Zugust lith, I don't know, and I don't have & copy of it.
1t:33:88 15 But -f there wasz 2 signed complaint and it had -- it had
1c:22:38 16 | the zignature of the plaintiff aleng with a filing fee or an IFP
1c:23:26 17 application that wa3 signed, then it should have been f:iied.

gleso correct that with respect Tl 8 Rro

1c:23:18 20 T4 810 1T 20 you know that the person whe 2 filing the ccmpialint
/J
1c:a3:22 21 .8 the 3ame peracrn bafcre themw; 13 that correct?

THE WITNESS: Correct. The pre ge piaintiff ia =zupposed

(8]
o
[(™]
"
| 2]
(\8]
[ 3}

0:22:22 23 o be there =2 s8.gn it. In normal circumstances, yes.
1c:23:28 24 BY MR. WILSOK:

ic:23:28 25 | Q. Prs se piaintiff doesn't have tc sign it in your presence, does

25-30141.690
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They don't have o =2ign Lt
Qt

5 -
ot

unlezs nad @ =3ignacture, wsuld 3he?

&. I cannct an3wer that Juestici.
C. But the reguiar procedure wcuid be

unci: it had & 3.gnature &N4d NoT Stamp

-

4. If the complaint wa2an't aigned, 1T

bepen stamped.

ind if it wers stamped

2. 211 righs.
<hat it was =igned,
A. Ho, I can't sgree with that.

C. Why would a clerk stamp something

gigned?

THE COURT: We're going

witneseses -— thera'sz nc

,
tTaes

We're going tc find that cut when

=hare

She wasn't sre, she dcesn'T know.

would 3he know That?
can I ask her

ME. WILSONM:

THE COURT: sk her that.

BY MR. WILSON:

)

(T
Fil-ng"

aA. The

N ZUr pregence.

and the clerk wouidn't nave put <he "Tendered"™ gtamp an iT

I don't agree with That.

1y~

= fand that cut when these other

rgue with her,

Isn’'c it the reguiar procedure o naril
only if zhe ccomplzint 13 3igrned?

~ierik should have leowed through zll of the documents and

-c refuse the ccomplaint
2T ?

probably ghcuild not have

"Tendered, " we can assume

Tendered™ if 1T weren't

with the clierk.
other witneszes zestify.

- wag a misctaxe. How

regaier preocedure is?

stamped "Tendered for

I~d
f’l
Cps

o

0341.691
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13:20:2¢ 14
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made sure they were all signed before they stamped "Tendered for
Filing," that's ccrrect.
G. By any chance have you ever gzeen the original complaint that is
represented by the photogrephs In Exhikit A7
2. I have never seen it, nc.
C. Have you ever heard anytning abcut that Tendered ccmplaint?
4. I am nct sure what your guestion is, have I heard about it?
Q. Yes.
I have read the

A. Like what would I have heard sbcut Zt? 1 mean,

decumenta. Are you =2sking me to tell you what other people told me
abecut 1t?
Q. Yes, ma'em. What happened to it after the piaintiff and I
ieft, where did it go, who nandled x%?
4. Well, I have to tell you that I aw not gure me teiling you what
other people who are getting ready to testify would tell you, you
xncw, whether that's really supposed tc be a guestiion I am supposed
0 answer.

But, yes, I have ta.xed zc my staff, cf ccurse, about
what happened in this particular situvation, That i3 why I had
Mr. Newell prepare this document. This is basically what he has
told me occurred.
A1) right. At any point during the preparaticn of thav
did you a3ee the criginal tendered compiaint?

Z. I was teid the ctendered complaint wes returned and we dc not

have a copy of ic.

A

? -

[

%341.692
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C. Who told yzu thart?
A. Mr. Heweil told me that.
C. &nd what was the baszs for hie telling you that?
Z. Because it wasn't -- the document wasn'tc signed end it should
nct have been accepted for filing. And he alsc tcld me he told <he
person whe was -- who presented i1t, which I think he said was you,
that he explained that >T needed tc be returned Tc you and signed
by Mr. Catherine if it was a rrc se document.

Ee alsc gaid if you were going Lo represent.
Mr. Catherine, zhat it should be filed through CM/ECF, through our
electronic filing system, according oo cur administrative rules for
atterney discipline -- I mean, for attcrney filing.
Q. Did he tell you on what day he returned the tendered compiaint
zo me for aignature? Did he tell you that happened on the 10th or
zhe 11th?
4. EHe teld me, “ust exactly what is in here, that on the 10th you
came closze to five o'clock, it wasn't signed, he expiained to you
<hat M¥r. {atherine had te 3:gn iz, he returned it to ycu, and then
he explained that you came the next day.

THE COURT: Ms. Michei, I have a guesticn for you.

THE WITNESS: Yes. Yes, Judge.

(28]

URT: I am lcoxing at & Fifth Circuit brief that

Q)

HE C
wz3 filed by Mr. Wilson on September 20th, 2024. I want tc read
you .one paragrapi.

THE WITHESS: Oksay.

2530241693
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1z:3c:z¢ 1 | friend for Mr. Cathexine.

reaazae 2 | Q. Cay.

1c:30:28 3 THE COURT: 2Znd the time, acccrdang tco your deputy, the

1c:33:15 4 | time Mr. Wilseon wa3 crying to f-le this compiaint, am I ccrrect,

1t.3:z2 5 | that the record deces not refisct that he was representing the

12:30:27 6 | plaintiff as a lawyer; =g that correct?

10:32:35 7 THE WITNESS: That'a correct. 1T appesra to be a pro se

co

complaint and Yr. Newell teld me that Mr, Wilscn sg:d he waz not
12:20:37 9 | filzng this &8s an attorney, he was flling this as a friend eof
1c:3zzar 19 Mr. Catherine.

120002 11| ME. WILSON: OCkay.

12:30:48 12 THE WITNESS: He zalso told me ¥r, Catherine Waes not
:uamaei3 Fresent. |

1.30:45 14 BY MR. WILSON:

1c.3z:5z 15 Q. .And what?

1c.3.32 16 | A. He told me Mr. Catherine was nct present an the 1lth.

1022038 17 G. and did he teil you what congequences, if any, resulted from
ir:a.r2 18 | Mr., Catherine's nct peing pressnt cn the 1ith?

sce3n.ex 19 | A, Ee told me, he said the document needz o ke signed by
.c.;.c5 20 | Mr. Catherine and that he suggeated Mr. Catherine could 31gn ic,
1e:3t2z 21 submitT 1T TART day electronically, could maii it in, or couid come

srax::15 22 | back to the window and file it thet day before five o'clock.

122242 23 THE COURT: Anything elae for the clerk?
1ci22e42 24 MR. WILSCN: Just a =econd.
:z:3m:06 25 | BY MR, WILSOR:

25-36341.696
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| were his attorney, 30 then I think he came -- you came back and

- Mr. Catherine.

- 4. I beiisve that'a true, but - didn't see =he document.

/2 /ao.

C. [id he merntion that anycne rezurned with that document larer
that day befors five c'clizck:?

4. E= =aid Mr, Catherine came on the 22rnd o file it himself.

C. S0 in other wordsz, no cne returned tater befeore five c’clock?

A. I think he =a:d thatr ycu came later that day also.

4
‘l'

Q. Cxay. ng dxid he tell you why I Came?

4. Hhe sa:xd he had callec Mr. Catherine =rnd Mr. Catherine said you

attempted to file it, and he said it needed to pe 3sicned by

2. Iz needed tc be szigned by Mr. Catherine.

d we needed the IFP applicaticon cr the filing fee.

gd

A.
C. So the documenT -- the lawsuit was, agéin, ungsigned the last
time I came in; is that correct? \
THE COURI: Is there any reason that the clerk's office,
if 2z had a properly tenderecd, I'11 use that werd, complaint on
Auguszt 1lth, ia there any reascn that the clerk's cffice would wait
11 gays later toc gc eheacd and file that document into the record
without &nybody e€lae iniTigting anything?
THE WITMNESS: None whatsoever. There is nc reason. e
take —-- we file hundreds, thousands of documents each year.
There's no reascn to hold on to i document for i1 days and put the
wrong date on 1T, purpcdely or even accldentaily.

THE CCURT: Cf course you realize that could ke cricical

25-30241.697
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22:33:22 1 with respect to whether scmething wag tomely oY not, coyxrect?

10:33:38 2 THE WITKESS: A&beclutely. Abscluzely.
10:33:40 3 THE COURT: &s a matzer of fsct, if anybeody in the

12:33:4¢ o clerx's office ever did :that and you found out about it, what would

12:32:48 3 youx response bez
12:23:435 6 IRE WITRESS: I wculd nave o taxe acticn to terminate

-3
)

the person and notify the judge, the Ccur: that that had happened.
10:33:80 O BY MR. WILSOM:

12:37:33 9 Q. I wecnder if you could recar your tescimony. It ssems there
1c:3¢:02 10 have been multiple times when I showed up with an unesigned
::3¢:te 11 | cempiaint. Do you recall how many times yeu've testified that I
10:34:11 12 showed up with an unsigned complaint?

15:34:24 13 | AL My, Hilson, I did not see yeu &t 21l =n che 11lth cr the 10th.
1:34::8 14 I only neard sbout what happened from ccher pecple.

1:3::27 15 ¢. Raghz.

1c:3:21 18 A. 30 the other pecpie in my cifice who kncw what happened who
12:34:26 17 wers there are availarle tc testify, they're sitting curtside. :

12:24:33 13 cen only teil you what was toid,

27:34:3z 19 S2 I don't know how I can recsr my te3timony kecause I
i2:::2¢ 20 | really didn't -- I was not present for ary of thess svencs.
nniedr 21 €. Fair encugh. 3But I understend tihart you were ccnsistently tolid

12:34:08 22 “hat every time I showed up, it wes with an uns.gned complaint; is

12:38:48 24 A. My understanding 18 you came with an uns:igned cemplaint --

10:38:84 23 2. Each and every time?

tt
i
',a

-1(1342.698
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THE COURT:

abcut that particul
twice and that the ¢
be signed. And that
properly cn the 1ith

MR, WILSCN:
THE COURT:

MR, ELLZ3:

the witnes=.

13

M3,

gcing to represent Lo

ar point.

/23 a

When you say “each and every time, " are you

talking abcut Rugust 12th cr 2ugust 11, right?

ME. WILSCN: No. August 10th, Zugust 11, each and every
Time I shcwed up --

THE COURT: Theee two days, that's what we're focused on,
right?

MR. WILSOY: Tnat's right, unsigned czcmplzint each and
every time.

THE WITKNESS: I'm scrry, go ehead, finish your question.

THE COURT: Gc ahead.

THE WITNESS: I cannot 3ay i cross-examined the empioyees

I did say -- he did say that you came

rmplaint was nct in preper order and needed tTco

he =zuggested ways that you cculd file iz

sc that it would be filed or the i1lth.

oxay. No further guestions.
Thank you. Any guestions?

Just & Ccouple, Judge. May - approach? 7This

It'a tab 4.
CRCSS-EXAMINATICN
on kehalf of MDK 786.

Michel. - &m Bob Ellis

A, Gocd morning.
g. &nd I'm going to be very brief with you. Thar binder, I am

you, 1= everything that your office produced

*,
,ﬁ

G341.699
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Neicher

Neicher

o =2ay

Pleasge raiaze

85 changce

(WHEREUEON, SENDRE SIMLIK, WAS SHORN IN AND TESTIFIED

FOLLCHS ]

THZ

state your name and srell it for the record, ka please sreak

s

directly inte

THE

IHE

Amer-can female with eyeglasses.

MR.

I nor
THE
MR,

I nox

MR,

-
THE
g

Theat under cath ard your client has already testified to who

he believed he waaz addreszing at the clerk's office.

MR.

THE

ME

al™ .

ycuar right hand.

tc 2ay that. O0f course —-

WILEON: I zan't -- your Honor —-

COURT: ARIL righ=. That's admitted.

LREFTTY CLERX: Come up <To the 3tand, please, ma'zm.

xS

el

CEFUTY CLiERK: Thenk you. Pleaae be seazed. FPlease
the migrophone.,
WITWESS: Sandra, 8-aA-EK-L-R-%&, Simiin, S5-I-M-L-I-N.
COCRT: And fcr the rescord, the witne=zs is an African
WILSOMN: I have nc guestions £or this wotness.

the plaint_ff rave ever 3=en this woman befcre.,
COERT: I'm =crry?
WILSCH: I gzay I have no gquesticng for this witneszs.
the plaint:ff hes ever seen thzs woman before.

COURT: Well, you know, when ycu teatify ycu'll have

COURT: [When you teatiiy you'll have an oppoxsunity

WILSOM: I nhave no zuestions for the witness.

CIURT: Why d1d you cell the witrness then?

WILSON: Beczuze I thought I was calling a Caucasian
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THE CJURT: &nd sh

3
-l

ANy Jueaticns by t©
MR, ELLIE: HNc, yc
THE CCOURT: L1l ri
l2t"2 call your re

Vr

WILSOH: ¥r. N

CARCL MICHEL:

She ca
pcint.

THE LEPTTY CLERK:
(HHEREUECN,

FOLLCHS |

THE DEPUTY CLERK:
atate and spell your name fo
THE WITXESS: Z2rsd
LI=
BY MR. WILSCE:
G. Gocd morning, M¥r. Newell
“he Courc, please?
A, I am the szuperviacr of =
manager for Judge Suzis Morg
C. HWe're here This nMornong
and dc you reccognize me as

BRLD NEWELL,

/E5a

witness with light brown ha.y, glzsses, between 20 and 50.

e dcoes not have light brown hair
he defernse?

ur Bonor.

ghe, You can sTepr down.

thenk ycou.
Xt wWitness.
ewail.
Hay Mz, Simlin 3tay _n the courtroom

n rema.n . the courtroom &t this

Pieage raise ycur right hand.

WZS SWCRX IN RNT TESTIFIED AS

Thank ycu. Please ke seazed Piease
¥ the rececrd.
Yewell, B-FE-i-D N-E-W-E-L-L

. Would you staze your position for

ne pro ze ynit and I am 8.3c the ca3e
an.

80CUT & po3sibliy te ed ccmplains,

l
H

ecne you deelt with in that
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isv:zs 1 | &, Ms, Bimlin was the previcus witn2ss That wss just on the stand.
i:8%:z2 2 Yocu're proasuinsing hEr nawme INCoCYrectliy.

:ciemezz 3 | Q. Ch. 5c There are only Two pro 3e clerka?s

it:51:3¢ 4 | &, Therxe'™s twe prc se clerks.

13:57:36 3 G. Cne iz Ms., Bhaomlion who “ust lefts

i¢:57:32 6 | A, Simlin, Sandrs Szmlin,

13:87:38 7 G. Simlim.

-

Whe 3just testified. 2And ari Jcochnscn, wiho 4didn't 233iBT you an

o
4
»

1r:83.48 9 the 1lth.

12:5%:47 10 TH T&T: I am Joing cTo place rnto the record, alcthough

M
[
(]
[ e

10:87.55 11 the record e clear, the ccmpiaint that wes filed in the record cn

(@]

et 12 | Auguat 22nd, 2023, And also has the plaintiff’z signature on it

ti:85:01 13 dated fagust 13th, 2223, that's the civil cover sheer. I am geing

-~
(]
w
)]
"
"
[y
rs
ot
]
o)
=
ot
(K
(&)
[
'
ct
o
[}
]
1
£
>
”
%

a3

g ]
(@]
3

c:zs:27 18 G. CLroes that complaint filecé cn the ZZnd have "Tendered
1c.88:22 17 Filing"™ on 1t?

1c:%8:24 18 | A, It does.

12:%8:2¢ 19 C. And you've never seen an criginal paper complaint with the
i0:82:35 20 | stamped “Tendsred for Faling™ cn it, corrsct?

t:sz:zz 2l | A, I have not zeen 2 "Terndered for Filing™ for the Rugust ilth.
11:88:40 22 ¢. Dxrecting your attention to Exhibit T, what I'm going to cal:
12:88:42 23 ~he clerk's narrazivs --

1t:88:48 24 THE COURT: Excuse me, Z'm 3orry. Do you know who the

1o:se:07 25 | clerik was that Initially had this interacticn, &t least with

25-3034).712
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THE CCOURT: U[id ycou see the unsigned complaintT, the

'.-\

21:94:45

1:24:81 2 ccmplaint thet you say was unsigned on August lizh, did you

11:24:82 3 specifically see the complaint?

1:o4:88 4 THE WITNESS: To the besat cof my recollection, I locked at
1:34:3° 3 | the compilaint and there was 3tiil nc sigrature and cthere was still
1i:omza 6 | ne IFF and there was 3tiii no f-1ling fee. It was exactly the gamne

u:s:ce 7 | as the previous day when Mr. Wilson had come in.

:1o0s:ce 2 | BY MR. WILSON:

sz 9 | Q. Is Ari Johnson on duty today rpresent in <hia building?
ween 10 | A, I den't know.

zii0t:28 11 | Q. Would she crdinarily be here today?

si:08:41 12 Z. She ig emplcyed in tahs clerk's office. I wcuid hope she would
i:a8:42 13 | be here today.

1::98:4¢ 14 C. Ckay. But maybe we cen make a phone call and find out, right?

11:20:45 15 | A, I am nct her superviaor.

LBS )

") thought she wcriked in your unit?
11:05:2¢ 17 | A. She has aince mcved on.
Q. Ckay. Where is she, rlease?
1::38::3 19 | A, She is now In cur case adminigTration unliT.
1:06:22 20 | @, Ok%ay. ©But that's in this building?
iie:cz 21 | A, It's in this building.
1i:98:03 22 C. HMr. News>:, with respect to Exhibiz L, is i1t fair tc say that
11:2€:42 23 the word "Tendered™ s not mentioned zay place in this document?
11:06:q8 24 | A. Exhibit D beirng my notes?

11:26:8 23 C. Yes.

25-20341.718
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17:85:47 1 THZ COURT: Lo you know now whether Ma, -- ig 1t Simiin
ir:89:81 2 whc Zust lefr the courtroom?
12:89:82 3 THE WITKESS: Simlin is her Zast nane.
ic:88:58 4 THZ COURT: [c you k¥ncw whether she was at ail znvelved
12:%3:3€ 3 with respect to The 1s3ues -nvolvong glleged fii:ng of the
1:33:22 @ compraint on Zugust llth, do yhu know 1if she was tThe person
13:32:02 7 involived with that?
itz 8 THE WITMESS: She waz the primaery perscna who assisted
1i:20:06 9 Mr. Wilscn.
11:32:87 10 THE COURT: So we nesd to hesr from you. Qkey, iet's
1:5za08 11 prcceeed.
=z:o0:02 12 | BY MR. WILSON:
z1:a7:05 13 | €. LCxd she tell you she zcrually processed thia compliainc?
11:50021 14 A. She came to me during the proceaaing of the compiaint and ncted

z1:3%:08 13 that things were mizszing and breusghrt it To my a-tention, which then

z2:32:2% 16 | breought me o the Ifront window.

ot

1i:32:38 17 THE COURT: What did she 3ay wa3 mis=zing?
wi:0%:z2 18 THE WITNESS: T the beat of my recclliection, the

1u:3z:22 19 complaint wae not 3-gned, there was nc ZFr, and there was no fiiing

ml

sniazizr 20 fee.

21:a2:27 21 BY MR, WILSCN:

11:22:37 22 C. &nd what date wa3 thiz?

12237028 23 | B, This was Augu=t llth.

11:23:22 24 G. Did you ever sse her in my presence?

12:30:2¢ 25 A. HNo.

2520241714
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(1]
oo

:iiazeze 1 | Q. Daid you ever zee her in the presence of HMr, Catherine?

3]
H
l.:"
)

1l:3%:42
11:07:42 3 2. Dxzd you ges any cierys at the front window 1n my preaence?
1:22:¢6 ¢ | B, When I arrived at the windcow, there was no one at the window
11:33:48 3 | but youa.

iz;3::33 6 | G. LCid you ==2e zny clieri in the presence of ¥Yr. Catherine?

si:af:® 7 | A. Mr., Catherine waz nct pressnt.
21:30:33 & | €. And that's on August 1lth in the mid-zfternccn?

:zemezy 3 | AL August llth.

11:3:.28 10 - THE COURT: Sc when you ceéme to the window on August
1z::::03 11 | 1ith, you didn't see anypody else there, cther than clerx cffice
:1:52:12 12 | personnel, you cdidn't 3ee anybcdy else there cther than Mr. Wilson:N
1152036 13 i3 that ycur teszimcony?

1::31::2 14 THEL WITKNESS: Correccs.

11:7:028 135 BY MR. WILSON: ‘
:2:0:22 16 | €. Fave you -- 13 tThe2re anyonRe -- To your knowledge has &

;22 17 | previously described Caucasian lady, even though she is not

ziiai:ze 182 fermally pert of yeour 3taff, ever fillied in at cthe front window?

zi:az:ac 19 &. Eas a Caucasian lady ssrved o cover cur window 3T 3ome point,

ii:n:4x 21 | G, Thet's a yes:z

4z soma point in the exiatence of the pro 3e unit, 3 Caucasian

g

. . LB -
11220238 La 3

E 1

|‘

z1:3z:8z 23 WIoRman nas 3at in vl "0 Se unit.

)

€ F

(B
' ot
&)
e
)
[
N
[£3}
]

12:3::02 24 | €. Wes that theoreticelly possible on Augusc

1z:20:27 23 i, No.

2830341718
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"

bEE- 10 T G. HWhy not?
i:ses 2 | R, Because poth &ri Jcohnson and Sandra Simlin were present at

i1:zz:62 3 Thexrr work staticns.

. In other words, Ma, Shimiin was seated at the front desk?

)
>
w
LX)
“
L]
a

-
v

[X]

[

(4]

w

[d}]
0

. A4gzin, M3, Siriin --

11:32::2 B . Ms. Simlin, okay. She waz s=ated at the front desk?
2z:3z::¢ 7 | A. Eer desk is not at the front, ¥s. Jonnscn's desk 13 at the
1i:;32:2 O frenec.

11:32:21 3 Q. So if I interacted with &nybody, it would have been

1n:3z:28 10 Ma, Johnzon, ccrrect?

it:az:ze 11 | A, Ms. Johnson moght havs =ga-d, gecd merning. And then rassed the
11:92:33 12 | work over to Ms. Simiin.

t1:92:33 13 THZ COURT: HWnere does Ms. JSohnsorn work, what secticn cf
11:3z:35 14 the clerk's office, on that day?

11:3%:27 15 THE WITNESS: She worked in the pro se unit on that day.

seirziar 17 BY MR. WILSON:

.3
]
s
Y
)
(4} ]
(@]
]

Did you intexview Ms. Jchnscn when youw coxpiied Exhibiz D2

amiedl

11:32:47 19 A. I didn't interview anycne.

11:0z:m 20 2. LCad yoﬁ gpeak te anybody in compoliing Exhibit o9

1t:3:22 21 A. No.

ii:sze03 22 C. I noticed that 2o0me timela are very precisze and other times are

|-+
(%]

=

y
11:33:07 23 genereliy. Eow s that ycu wsre skie to give precise times Iin

i1:02:18 24 2ome casez and not in cthers?
11:33:26 23 &, I had wriotten down Thne times to rawind myzelf when che incident

2

™

[

141716
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/3/a

PSS TER TR | THEZ Tid ycu gee the unsigned ccmpilainzT, the

[
¥
’e
-

1:28:31 2 compiaint that you =8y was ungigned on August :ith, did you

12:34:82 3 erec:fically see the ccrmpiaint?

;268 4 THE WITNESS: To the keaz of wmy recollection, I iccked at
11:34:37 D the compiaint and there wa3 =2till nc signature and there was stiil

ne ZFF and there wa3a 3till no f£iling fee. It was exactly the same

e
r
.
in
»
0}
(5]
h

7 a3 the previous day when Mr. Wil=zon had ccme in.

[
»e
()
"=
3
L]

,.
L]

"
e
o
ro
td
ot
5
3

WILSON:

1:22:27 3 | ¢, Is ARri Johnson on duty today rresent in this building?

i1:28:33 10 A. den't xnow.

:z0t:3e 11 | €. Hould she crdinarily be hare tcday?

11:08:40 12 | A, She iz empleoyed in tae clerk's cffice. I wcuild hope she would

11:28:45 13 be here Tzday.

11:0%:38 14

K)

Cxay. Dut mayte we can mzke & phone call and find ouc, right?

11:98:65 15 | &. I am nct her supervisor.
11:08:22 186 2. I thought she wcry=d in ycur unitc?

11:33:%¢ 17 | A. She has =ince meved an.

11:08:86 18 €. Cxay. Where is she, rleaee?

11:08:02 19 | B, She is now Ln 2ur case agmini3cTration UnNliT.

ez 20 G. OCkay. DSurt that'= 1n this bullding?

iz:neszz 21 | AL It's in this kuilding.

11:38:02 22 C. Mr. Mewell, with respect tc Exhibit L, ig it fair tc say that
11:38:42 23 <he word "Tendered" s not msntiecned any place Ip this document?
:1:08:32 24 | AL Exhibit D being my notes?

12:96:01 25 C. VYes.

2836341718
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w

/32a
21:98:02 1 L, Fairst page, last paragraph, "Tendered” :in boid.

THE COURT: Do you stand by everything you said in

¥
0
R
(%]
"
"

| lad
w
[ 3]

11:07:63 3 Exhibzt T?

10:97:02 4 THE WITNESS: I do.
21:97:22 3 MR. WILSON: I'm sarry?
11i37:22 6 THE COURT: I agxed him if he stocd by what was stated it

13:37:67 7 Exhibit [ and he says he dces.

i 8 MR, WILSON: &l righ=.

11:37:38 9 BY MR. WILSON:

12:97:22 10 G. You =ay -- wnere is the word tendered mentioned, pleaseé
1:.3718 11 | A. Last paragraph, last line on the firast page. Would you like me
1:97:18 12 tCe read it?

1t:0m:21 13 | THE COURT: Fead it into the record, please.

1122722 14 THE WITKESS: “And was mistakenly returned without

11:37:28 15 removing or amending the stamp marking 1t as 'TENDERED FCR

t1:9%:27 16 | FILING'."

i1:37:37 17 MR. WILSCN: May I apprcach the witness? Would you show

1u:9%:00 18 e ——

11:37:48 19 THE COURT: SpeakX up. You need tc speak up, this is ell
11:27::m 20 on tThe reccrd.

11:57:22 21 THE WITNESS: Lre you con the second page?

11:07:34 22 THE COURT: &3k the question, piezse. You can't have &

11:97:87 23 conversation with the witness, everything is on the record.
11:97:85 24 MR. WILSCN: I undergrand that. May I piease takXe the

21:38:21° 23 exhibit from the witnesa znd look &t it?

-
r‘n
[/

0341719



21i:a:ica 1

(L)

«1:38:12

3=
P
[w]
o
o
(3]
1
[43]

11:38:38 7
11:38:28 O

1:28:42 3
11:32:42 10
1i:32.82 11
ti:za:ep 12
11:25:33 13
21:78:2: 14
11:33:22 15
21:93:24 16
11:09:07 179
1::35:08 18
11:38:08 19
13:93:12 20
12:98:27 21

11:35:18 22

11:08:22 24

21:29:2¢ 25
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THE CQURT: Sure

MR. WILSON: Ycour Henocr, what I heve &3 Exhibit D does

nct match tnis gentleman's document.

THE COURT: Can you explain that?

THE WITNESS: I'm azssuming I prinTted & version that was

not provoded.

THE COURT: Weli -~ okay. So let's iabel cne of them D-1

eand one of them L-2. So the cne that you were prcvided we'il label

D-%, and this cther one we'll label D-2. So tell me what the

differences are between D-1 and [-2? Give 1t to the witness. D-1

is the one that Mr. Wilscn was prcovided. Let's make sure we have

zhat marked correctly.

MR. WILSON: Taat has been marked, your Eonor, as D-1.

COURT: Is zhe that one ycu gave the {curt?

WILSON: Yes, sir.

COURT: Okay. And D-Z will be the other deccument --

what, did ! bring that decument with you?

WITKESS: Yes.

THE COURT: Ckay. We'll mark that O-2. So tell ne.

whaz-is the difference betwesn D-1 and [-2? Is the "Tendered”

ianguage nct in the one ycu received?
MR. WILSCHM: Thaz's
THE CCURT: Ckay. cther difference :in
D-2 zhat ycu're aware of right now?
ME.

WILSCH: I nave nct had a chance to compare then.

2530341720
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12:33:26 1 THE COURT: Ckay. AIl right.
12:39:31 2 Meke & copy for ccunsel for sure, both counsel.
zi:99:2¢ 3 THE COURT: 1Is there zny difference that ycu're aware of
1::39:38 4 | between D-1 and D-2 other than what was just pcinted aut by
t1:99:43 9 | Myr. Wilson?
1::33:48 6 THE WITNESS: The cverall narrative : would say no.
12:33:8¢ 7 THE CCOURT: Can yecu exp:a:n why there 15 a second version
:1:33:48 & | 0f D, why you made a second verzion of D?
11:05:37 9 THE WITKRESS: I may have cleaned up the text kefore

11:3¢:5¢ 10 | providing it tc the clerk.

11:10:cz 11 IHE COURT: D5 you know when D-2 was made?

11:20:36 12 THE WITNESS: Morths ago.

11:30:27 13 THE COURT: I'm scrry?

12:32:28 14 THE WITNESS: It weculd have been made months ago.
3i:12:27 15 THE COURT: Hcw long after D-1 made was [-2 mede?
i1:20:1% 16 THE WITHESS: I'm nct sure.

:22:23 17 | BY MK. WILSON:

z:azezn 18 | Q. Did you comsuit with anyone when you made the change?
w:10:2¢ 19 | A, I provided it te the clerk.

21:10:28 20 | Q. Dad you tell her that there was z difference between D-2 and
11:36:70 21 D-12
x1:37:32 22 | 4. didn't kncw until thia moment.
12:1r:3¢ 23 | @, Did you prepare D-17

1:20:28 24 | A, D-1 was supplied by the cierk's office.

11:10:42 25 Q. Did you prepare .t for the clerk:

[ ]
I‘,\
(2]

0341.721



z1:20:88 1
11:10:48 2
11:37:30 3
12:12:87 4

133 12

110222 13

11:12:12 25
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C. You never prepared D-1 for the clerk?

¢ what we were providing

H
(9]
(]
e ]
4]
[}
f)
t
P
|

i. D-1, which 3 D-4, was afze
in respeonze to defense counselfs motion, that wag then created for
that.
C. You've refsrenced a L[-4, what dees D-4 mean?
A. I believe D-4 i3 your Exnibit D-4.
C. That xust be defense numbered for D-4, oOkay.
THE COURT: let me ask Ms. Michei, who 12 here.
Ms. Michel, ci&n ycu expiain what's going cn with respect tc this
D-i and D-27 Bnd I'il allcw counsel tc recall her and ask any
questiong if you want to dec that after I just hear what she has to
say. Go ahesad.

MS. CAROL MICHEL: So when we received the request -- do
you want tc get by a Mike?

THE CCURT: That's ail raight.

MS. CARCL MICHEL: When we received the request from

-

defense ccunsel, I asked fcr us o gather the informaticn. I
consulted my twe chief deput:ies, and I asked them tc gether the
information. We were notT 3ure that thig narracvive wes — the

narrative that was previded to me was responsive tc one of the
questicns. But out of an abundance of csution, I wanted tc produce
it in case it was respconaive. I didn't incw that there was another
maybe different vers:icn of zt, that's what was prcovided tc me and

that's what we provided. I didn't reszlize cthat there might have




1i::3:18 1
12:15 2
12:322 3

1z::24 4
12:26 9
iz:ze €
12:35  f
it:az:zr €

1:18:15 20
t:ad:zz 21
214026 22
34227 23

1:34:22 24
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been g different veragicn since I didn't preparse it, it was just
given to me and we turned 1t over.

THE COURT: Sc -z's ycur testimeony thet the witness never
provided you with J-2°2

MS. CAROL MICHEL: I don't recall getting anything other
~han that cone that we produced.

THE COURT: OQCkay. Thank ycu. If you want to recall her
iater cn, you're more than welccme to do sc. Either side.

MR, WILSON: Well, I'm a littlie besfuddled, your Ecnor.
i'm surprised I've got the wrong live witness, I think, and I've
LOW gct the wreng c.erk's narrative., I'm still trying to make
gense cf where we are. May I read D-2 for “ust 2 moment before I
proceed?'

THE COURT: Sure.

MR, WILSCN: Thanx you.
BY MR. WILSON:
Q. Mr. Mewell, directing your attentzon te [-2.

THE COURT: Am I correct that you never —- is 1T correct
Or inccrrect -- well, 13 it correct or not that ycu provided -- you
never provided D-2 to the clerk?

THE WITNZSS: D-2 wag provided to the clerk at some
point.

THE CCURT: St you -- your testimony i3 you provided both
versiond tc the clerk?

THE WITKRESS

Carrecrt.

G

S

41.723

e
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Ti:iE:1 1 freat wondow.
11:1f:23 2 Q. S0 2he waz not the perscn thet interacted with me then,
l1:36:22 3 cCrrect?

-
[}
e
by
»
*»>
w
[w]
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o
(21]
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5
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1
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1i:18:42 6 | @rronesusly sramped a2nd chey wers returned To me; 12 that correct?

11:16:%3 7 . I weuld believe :f there was zn existence i an Auguat ilth
it:ag.zr S stamped complaint, 1T was oniy the complaint.

SEPL P | Q. Iz 1t your pogition thet it wes erronsously stamped “"Tendered
11:37:3¢ 10 for Filing;® iz That correct?

i:z7:ce 11 | A, The compiaint?

zzarveze 124 | @. The complaint, yes., IS that corrects

11:17:07 13 4, Correct.

11:37:c8 14 Z. A&nd That it was returred tco me, correst?

112z 15 | A, Correct.

112721 14 Q. With z statement that it w3 being -- that 1t was be:ing

11:27:18 17 rejeczed; is that correct?

::tre 18 | B, Being reminded that we were sTill miseging an criginal signature

¢, and a filing f=e.

[
1
3
ht
P
[
Vo]
Hh
]
[»]
i
ot
jag
1]
0O
0
B
[*J}
}
o
o]
r'
-
ct
i
[Bd]
g |
niy

11:17:26 210 Q. And 811 that had tc ope tendered befere -t could be accepted; is

- .

17:31 22 A. For the document tr be submizted and filed, it would nsed to

)
Ve
]

22:37:3¢ 23 have completed all of those elemernts.

-~

e

:27:26 24 C. Ail rzght. &nd I was tcld that when I wag handed the

")

2:37:a2 25 documents; is that corress
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-

€. Were you rresent when I was hended the doctuments -- the final
Time when I wss handed the documenrs, wWers you present?

A. On August 1ith, the =eccn :Lge you aprearsd?

2. Yes, sir. Seccnd tc the lsst time, you were rpresent?

A. I wag present both times you appeared con August llth.

2. and you were present when I was handed th2 documenzs and tcld
<hat they were geficient and would not be accepted; 1: thet
ccrrect?

A. I interacted with ycu through the maiority of the process.

Q. My gquestior To you again, were you present when I was handed
+he deccuments, told they were deficient; and they were ryaturned and
wouid noT be filed, were you present?

. Yes.

!
ey
fu
[m]
")

Q. And you Told me

THE CCURT: &and beoth times, koth encounters with
Mr. Wilson or that date, ycou never had -- you never 2w a copy of a
signed complaint; is that correct?

THE WITKZSS: To the best of Ty recclliecTion, no.

MR. WILSCM: Juat & mcment, pleaze. I have nc further
Jquesticng, I tender tThe witneszs. I would propo3e that my next
witneszs be thkis K.J. (SIC) woman.

THE COURT:. He'rs going to aear from the 1a3t witness,

whe we gent bzack, we're gcing to hear Zyom her next.

25-30341.726
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13:32 190
15028 11
:19:3x 12
:2a:28 13
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:13:42 15

:25:47 16
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ME. WILESOH:
BY Mk. ELLIS:
c.
DK 706, LLC.

Eello, Mr. Newellman (3IC).

/40a

Ckay.

CROSS-EXRMINATIGN

Z juat have sore brief questicns.

gone over the full gamur.,

¥y name is Bob Eilis,

I represent

You've kind cf

Did ycu interact with ¥r. Wiolscn cn Zuguat 10th; is that

A. Correc:.

C. Z4nd the complilaint

4. Correc:.

€. &and thet one wa3 not

L. Hot stamped.
THE COURT:
with ¥r. Wileon,

THE WITHESS:

THE COURT:
THE WITNESS:
1lth,
Mk. ELLIS:
THE COURT:
BY MR. ELLIS:
C. Cn Zugust 1lth ke
A&, Correct.
2. Ckay. A4nd the

cne wasz

gecond time

was reTurned to him?

stamped?

Sa

Correct.

Is that right?

Thrse, one on augus:t

You beat me o LT,
Thanx you for clezring

appeared twice tc you,

-~
-

iz what

wanv-

there's two instances you're talking about

on August i10th end one was August ilth?

i2%th, twice on August

that up.

ccrrect?

tc f£ocus on, because
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2r:25:0 1 that's the one with the =xhibit where it's been stamped that you
il:20:02 2 gaw today. That was returned to him mistakenly, correct?

11:20:06 3 4. Correct.
ii:20.07 4 Q. Because if It wasz accepted by the clerk, if everything was in

grder, the cierk's cffice would have kept it, correct?

4
e
[

.
.
s
-
(€4}

11:22:23 6 | A. We would have kept :t.

He wounldn't have been aliowed to leave with 1:T?

-
™
o
o
'0
in
~)
2
E ]

:20:1 S | A, Correct.

11:20:24 3 C. And do you know if this compleint waz at scme point filed?
11:20:27 10 A. It was.

::20:27 11 | Q. Do you know the date of that?

ma20:28 12 | AL August 22nd.

11:20:22 13 MR. ELLI8: Just cne second, your Honor, I think y'all

13:20:3¢ 14 covered sverything.

13:20:38 15 THE COURT: [c you know if anybedy from the clerk's
11:20037 16 office, inciuding yourself, held & signed complaint frem August

11:20:32 17 11lth and did net file it until Rugust the 22nd?

12:27:44 18 THE WITNESS: To the beaz cof my reccliection, no.

11:20:02 19 MR. ELLIS: Juat want to clarify cne thing.

11:26:82 20 BY MR. ELLIS:

11:25:00 21 C. There wa=z scne earlier testimony tcday, and I want to make sure
11s20:3 22 the record is perfectly clear.

s1:22:00 23 Ta make sure the clerk's cffice would not do this, stamp
12:3::08 24 a document, give 1t T2 a litigasnt, and then allew them =o leawve and

1:21:67 25 come back and bring it to you for f£iling?

I
\"1
/Y

0341.728
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14:85:47 1 THE DEPUTY CLERK: -- and tazs pe Court Exhibit 42
18:83:80 2 THE COURT: That wculd be Court Exhibit 4.
14:59:32 3 and finally we have pla;nélff's request fcor Testimony and

1d:s5:3¢ 4 records. Pleintiff =zsked for all time and attendance records foxr
14:85:37 9 all zindividual=z, reguiar staff or ctherwise, 'on duty on August 10th

i30:c: 6 | end 1lth, 2223,

m
o}

4 request prhotograpna of ail ciexk emplioyees on
15:37:5¢8 7 duty cn the datez cof Zugust 10th end Zugust 1llth, 2723. &nd I
ie:00:02 8 underatand there zre no greczfic time recordes from the clierk's

i2:35:11 3 | office zhat they have with respect to hours, but regardless, it's

ot
n

ir:30:22 10 | way too broad, I den't find it relevant or preobative of anything,
1e:32:22 11 | and that regquest is den:ed.

it:30:22 12 I will g8y alec that Ariang Johneon, although there is a
s:.zz 13 | Judiciary policy with respect to -- both lawyera are aware of, both
1:a0:22 14 | sides are aware of because the Court mads them aware cf it earlier
i:55:3¢ 15 .in this litigation, that has teo be follcocwed tc have someone like
1::30:42 16 | Ms. Jcohnson zesazify. I called our cierk and I didn't know whether
ir:30:48 17 - we were gcoing teo have to continue thig hearing or noz,; and asked
£:02:45 18 | whether the clerk would agree to have Arxgna Jchngcn testify and
1:30:02 19 | waive any requirexent that -t be approved by Weshington, D.C. and
120122 20 | by the cierk, and the Clerk 2f Court has agresd tTc do that. Sc she

s:an.02 21 ig available fcr testimeny and Quest-oning »hy Mr. Wilscn and the

18:90:06 22 efense, shouid they wish to do =c,
2re3z:cs 23 A11 righz. I think thet's all I have to say ar this

18000211 24 point. Sc iet'z meve on, Would you like To have ¥s3. Johnson

1£:32:17 25 testTiiy?

25-30241.749
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1r:2z:43 1 THE COURT: All right, ZLZet'z have Mz. Johnson, please,
15:33:08 2 MR, WILSCH: Just fcr the reccrd, I do went T2 note my
1s:33:08 3 | objecticn to the (curct's disallicwance of the reguest fcr the
ig:22:13 4 decuments.
e 5 | THE COURT: What did you think -- how did you think it
13:33:15 © f was gcoing to help you to get the time and attendance records of all

18:33:23 7 individuais, whether regulizr staff or ctherwzse, on duty or

is:52:28 3 nmugust 22th and llcth, 25223, when it's yorr position that theres was
isazs 9 | a white female with glasass, with brownish hair, c¢r ilight brown
ir:23:32 140 hair, whatever =T was, On this particular day? What wcuid give you
12:33:32 11 the right to get that informaticn with respect to all cf the

1r:32:36 12 clerk's office emplcoyeess?

15:02:25 13 MR. WILSCN: W@eil, then I would want phoctographs cf
3::33:42 14 | everybedy and then IZ'd pick out -- we'd pick out who the person
13:33:42 15 was. I dcan't want to let them try to pock it cuz. We'd like to
is:32:47 18 have that view. 2nd I chink had we hed prehearing disccvery, we
10335 17 wouldn't ke in thiz precdicament rcw. 3ecause zomebody 15 exther
£:03:8 13 grogsly wreong oy groesly ly:ing, and the best way tc dc =T is, I
1%:33:85 19 think with ail due respect, is the one that was Fuat rejected.
1x:34:08 20 THE COURT: The reguest 13 way overbrozd as far s I'm
103408 21 concerned. and the only people whe worx in the pro ze desk are the
18:34:22 22 three people that I just mentacned, between July 24th certainiy and

1£:28:28 23 the August date, Rugust the ld4th, 2LZ3.

15:34:22 24 Where 13 the witnesa?
15:34:38 25 , MR, WILSCN: Judge, what youa just 3tated is a contention
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THE WITHZS

IR DEPUTY |

(WHEREUPOM,

AS FCLLCHWS:)

Wilscn, J-0-E-N C.

BY MR. CIOLINO:

Q. Mr. W:ilson, would you recount for the

I

0
(14
3

&3
L., &3 wae proughz

Fhen he came t©o xe

epregent the plsaint:

/YYa

T hear ths testimony.

erber when it

Zcgather kut sae doesn't remexker whsn that

You're welCome.

All right., 1Let's proceesd,

cali Courctney Wilscon.

IERK: Plegse raisge your right hand.

7 COURTHZY WILSCKH, WRS ZWCRNM IN AND TESTIFIED

Piease be seated. Please
My neme on the court rolls is Jzhn C.
I s.ogn ny pleagdings J. Courtney HWilson.

CIRECT EX&MINATION

Ccurt how you same To

-

ff My. Cztherine a1n the Big 23s Beers (5IC)

, we had pripcr attorney-client relaticnshir.

nh —hiz rmatIer, fince T'm pushing 29 wizth a

ghort s7tick, I'we besn Trying to rezire, I d:d not want ©c be his

attorney. I exXpiair

ed t©o hom that even theough I wasn't geing to be

1nd
r(‘
(7S]

0341.759
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S FEE TR | pfficzally nis attorney znd wasn't going te 2ign any pleadings, I
181835 2 had an ckbligaticn to him 28 an attorney &s if I had formally signed
1%:15:36 3 i pleading.
:su&ev'4 I 4id not want to have him think that there was, would be

18142 9 any excuse for me to perform with les2s then all of my competence
12243 € | that I could kring. Sc I always tell cl:ientz that when ve don't

1z:18:%¢ 7 | have g gsigned contract that I am just trying to help them cus,

6% F5EFS ST that's the situaticn that I'm chligated <o them just &3 though we
1rg:n 9 Lhad =igned a contracT.

zs:33:22 10 C. &1l right. So the events we're zzlking sbout hexs happened in
it:g:0e 11 | RAugust of 2523, How scon kefore Zugust of 2023 did you starc
17 12 | Talking to Mr. Catherine sbout this matter?

11622 13 Z. I can't zell you. We filed an EECT coxplaint and we filed
it:1523 14 | within 80 days of getting @ right to sue, 3¢ you can weri

12:.26:22 15 | backwarda, at least 90 cay3 and prooaply scmetime befcre thas.

12:26:26 16 THE COGRT: Were you con the record with EEOC a3 being has
1r:28:31 17 ocounsel?
1328032 19 THE WITNESS: I don's know. CSropably, probably hecause

- -

1s:26:28 19 | <hey usuaily den't let -- well, nc, I don't ¥ncw. But I know that
nzm f-ie nis3 complaant by himself, I probably
1s:18:48 21 drafted it irn crder cthat we mxake it 33 complete and accurate as

13::8:33 22| pcasible.

1g:15:32 23 THE COURT: My guestion was, did you formelly represent

1e.35:32 24 him for the EEOC?

15:16:88 25 THE WHITNESS: Did I formally —-

350341, 760
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S POU-F5 L I THE COURT: Yeah, were you zepresanting him as his
18:26:87 2 attorney, wag your 2ignature on the record?

18:26:38 3 THE WITKEZSS: I don't know, your Honor. That's what I'm
18170z 4 Trying to tell you, VI don't xnow.

:37:02 3 THE COURI: Ckay.

1158z 6 BY MR. CIOLINOG:

12:17:02 7 C. So when 1t came time ro draft up the compleint te file zn this
azamigs S court, did you draft it?

1e:17:07 10 Q. 2311 right. How 300n before Zugus:t i1lth did you draft it? &
is:ir:iz 11 | couple of days before?

:ea17:1¢ 12 | A. Reasonably close tc that. You know, I knew we were approaching

zg:17:18 13 the deadline, yes=.

“l
¢t
=
o

1%:17:18 14 Q. 231 right. After you drafted the ccmplaint, typed
:3:.27:22 15 | princed ic out, did you discuss it with Mr. Catherine?
e:27:26 16 | A, I'm sure I d:d. I'm sure I iead it to him to make sure that it
11:37:32 17 was as accurate as I could meke it. I don't know if he saw it. My
1%::27:36 18 gtandard procedurs would have been to at least read it —o him.
1::17:35 19 Q. il right. So when d:d you take that conmplaint in to the
18:37:48 20 clexk's office?

£:17:46 21 Z. I think the first time is ccneistent with Ma, Shimlin's
11:37:33 22 testimony, I recall that now, that I gct there tate and that was
18:17:62 23 ~he only probliem with fIling at that time.

15:37:58 24 ¢. That was August 10th?

1%:37:%6 25 A, Yes.

#341.761
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i 1 | Q. ALl right. Was the corplaint signed by Mr. Catherine?

131

A, Um, he :s3 3aying that he gsigned tThe coxpiaint con the lith, but

et
"
I
w
"
[al
w
o8]

1E:ze:1z 3 the Ccurt earlier referred to a decument that I think was signed on

is:1e:16 4 | August i0th.

13:22:10 3 THE COURT: The civil cover sheert.
za:1E:12 O THE WITNESS: Civil cover she=et. 2nd that was not

iz:18:21 7 | backdated. I assume that if he signed it cn the 10th, he alsznd
1%:18:28 O signed the complaint cn the 10th. I can't imagine thet I would
1%:30:28 9 shew up with an una-gned complaint. Thazt's -- just docesan't make
12.38:3z 10 sense. 5S¢ I'm azsuming it was =zigned notwithstanding Mr., Terry's
1r:28:3¢ 11 | Testimony.

zsae.2e 12 | BY MR. CIQLIKC:

1v:28:2¢ 13 | Q. All right. So if ycu went in tc the clexkx's cffice on
1x:12.01 14 | RBugugt 10th, 2023, with & signed cover sheet and a signed

1%:32:47 13 compiaint, why didn't they take it?

zz:28:45 16 | A, We arrived -- T arrived too late. I came down alone and it waé
reie:ae 17 TOoG late te really do anything. That wae the only reascn that was
1%:1e:%8 18 expiained to me for nct filong, we ware tcoe late tc the clese cof
1t:29:22 19 | business.

15:15:06 20 Q. Al1l right. So you went back -- well, did they say anything
1g:13:22 21 sbouT not taking complaints from lawyers --

2:133:18 22 4. No.

[

o

2:33:11 23 €. ~-- withcur the clients being present?
1::39:12 24 | A, No. That didn't emerge until the nex:t day.

15:19:16 25 THE COGRT: Was the Clerk of Courts clcsed when you say

35-2p341.762
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had been &

— gomewhat of an irryegularitcy

/Y5a
ing Too

it was something abcut being late,; glpse The close cof
business?

THE WITKESS: It was 33 Ms. Shimiin testified, tThat it
Wwa3a ToC cloae to the close of business for them toc process 1t
hefore cleoging. BAnd I agreed with her, it was tof close TC —-

the

xn The

clerk's office cleosed ite doors basicelly, 18 that what ycu're
Baying?

THE WITNEZE3S: Yes., Aand I was early, I had a few more
days before the prescription date, 30 1t waz no preklem, 1'11l come
back.

EY MR. CICLINC:

G. 50 waen d:d you go back?

k. 1@ neXt day

€. 211 right. Did you go back aione did ycu g0 back with

Mr., Catherine?

A, I think the first time I went backx I went bkack alone, and at
that time ==

€. MWait, wait, wait. Way don't you give us an approximate time.
A, Midday, maybe I don't have &n accurate recoilection cf that.
Q. &1l right. &nd what happensd when you went back alcns midday?
&, Mr. Newe:l met me and vigorcusly expilzined that because there

,--—

WiTI

-

m

0}

-
-

3pe

J8-2634).783
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1r:2z:3¢ 1 | plaintiffs Lake Charies hurricane claims, they would nct let an
1%:20:35 2 attorney file the pro per corplaint unlessz the client were alsc

1%:25:47 3 | there. 2Znd s8c I sax:d, okay -- well, I asked him, well, couid you
15:20:35 4 call upscairs to vouch for me and ne decliinec that. I said, okay.
1s.20:93 5 | Well, I'1l come beck tomorrcw. bDBecause I'm stiil early, I'm ahead
w2037 6 | of the prescription date, 3o that's ns problem and I came back
iz 7 | later that dey.

irezz:ty ] €. You said twe things, you szid you'll come back tomcrrow and
iz:2::24 9 | then you just 3aid you went back later that day.

it2n:cz 10 | A, On the 14th I said I'll come kack tcmorrcow becauge I have --

\

1e:2::12 11 | I'm ahead of the prescripzicn date, I'll come kback on the lith.
inzmae 12 | ©. No, I understand, sc we're talking about the llth right now.
:t:22:22 13 | B, Yes, when I spoke te M¥r., Newell.

1s:2::23 14 | . A1l right. et me scop you. Scmetime midday cn the 1llth you
1222026 15 | talked to Mr. Newell and you were standing ar the pro se desk with
iv:22:72 16 | the compiains ready zo file?

:s:2::22 17 | A, Yes.

itaz:22 18 | Q. And that's when he told you you couldn't do it because of this
1t:2::28 19 | Lake Charles rreoplem?

1e:22:25 20 | A, Yes.

1s:2::43 21 | €. So then what did ycu dc on that day, the 1ith?

1%:22:208 22 Z. I then asked, well, can you call upstaira and maybe somébody
1::2::48 23 | upstaxrs wculd vouch for me, mearing call a judge or & magistrate.

11:31:03 24 I'yve keen around herz 30 lcng I've outliwved all of the nther

18:31:86 23 clerks, T didn't know anykzdy in the clerx's cffice, and he

[2¥]
Ly 1}
/9]

0341.764
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decizned to do that., I eaid, ckay. I'Z1l come back.
Q. &1l right. So you left?
4, Correcct.
G, Ckay. At that point had anybody stamped anything cn the
compiaint you were holding in your hand?
A. No.
Q. Cxay. 5o where did you go?
4. MNot =zure where I went, but I prcbebly callied Mr. Ciztherine and

said I need ycu dewn here becsuse I can't file the complaint

without ypu. And he came back and met nme at the courthouse.

Q. All right. So at first you were there all by yourself, no
client, and then ycu went back later that day. What time was itc?
4. Mid zo laze afternoon.

C. Okay. And :zt waa you and Mr. Catherine?

A. Yes,

C. All right. 7Tell us what happened.

A. Well, we went tc the pro se window and, it was the two of us,
ani, again, it wag & Caucasian woman with light brown hair, I can't

remember whether she wcre glasses or not, she was 3eated, don't

really Xnow her name, didn't pay & 1ot of attention T her.

THE CCOURT: She was 8t the windew of this unit?

THE WITNESS: Yes, sir, seated behind the gilass window.

&nd let me ses, She agreed -- she would not filie iz, and

-

I saxd, well,

in that caszs, how akeout just =temping it "Tendered”.

BY MR. CICLINC:

t
"|
o

0341.765



1%:33:37 1
%:32:32 2
18:23:32 3
18:33:3¢ &

-

teazeccx 11
it:24:08 12
tr:24:22 13
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N
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C. ZLet xe stop you. Way would she not file it if you had a signed
c¢omp_aint and a zigned cover shees?
L. 5he didn't explain that I recell. I dea't receall any
exp.an on. 3uz I figured, well, no prcklem. Z Ju=st get her
¢ gzamp it “Tendered, " and I figured we were good to go.

Burt pbecauss of the vigoy with which Mr., Newsll had
addreszsed me eaxier, I theought, 3just had a gut feeling, maybe I
shcuid take a photcgraph. S0 we firet considered a camera
phetograpn and she refused to do that, and I understood zthat. =
=@id, weil, coculd you maxe u2 a oopy? No, can'z de thaz. Can we
~ake the compliaint outside ard go some place to make & copy? And
we went outs-de znd we realized that it wes a long walk T the
Eyatr, and there's no way that we could walk there and back and’gen
T2 the court before it clcaed.

I'm 2 l-ztie cenfused, I den't think the court closed at
four cfcicek, 3o it must have been clicser to five. 4nd I've got &

ted hip, sc I knsw I couldn'st make that roundtrip walk. Sc at that

c

pcint Mr, Terry, Mr. Catherine got nis phcone 2ut and we

photographed it over the dark brick 2tepsz by the firs:t bench on the

Poydras Street 3:ide.

Q. Ail right. YNow, Exhibit & i3 what we've all keen lcoking at,
which iz that photcgraph (IKDICRTING).

L. Yes.

2. You've got :t here.

4. This is <he Courz's Exhikit 1, a clearer copy.
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C. IT'e the sames Court Exhibit 1 and your Exhibit m?

L. Y=s3,

@. Hell, lez's lock &t the Court's Exhibiz 1 since that's a
cleaner ccopy. &0 Con thisz there are -- It's a two-page document;

C. And your twc heaands —- are those your hands on there?

Z. And thet's on bcth pictures, righz?
4, Yes,

€. Your hands at the top and the bettem of the document?

- _ 3 L L s s .

Z. We then ook that comrlaint back ins:de. And I think before
. . _— N g , )

That when tne c.osrik stamped thisz complaint "Tendered,” 3he aszked

(1]
|_.l
Q
o
il
o,
-
(21
'.._l
v
|»l
i
l._l
r
]
I
L
L2
9]
o
ot
e
| )
L o4
'3
H
i
Ln
m
|
ot
10
1%
ot
s
[}
]
1
'-J
m
4
()
i
b
51
[#1]

25.1034).767



~=34T7T4

3]

[4}}

Case 2:23-cv-03986-LMA-EJD  Document 130 Filed 06/09/25

Page 137 of 176

137

/5 3a ]

stampsd "Tendered™ and one was not 3tamped. I

-

phctograph CoOLy.

*

BE WITNZS3S: I'm sorry?

lich --

with plaintiff's sigraturs.

i3 that correct?

THE WITNZZS: TUnstamped, yea2, yes.

with the signature orn it 2n the 1llth, correct,

THE WITKESS: 3hs kept -z, y=s. Two

originals. Two originala.

THE WITKESS: I rzfz -- 3he &ésked me
ccpy, and 3o I had a second original on me and

-

I left ner with one origingl stamped "Tendered

minyTe To give her ny cther ccmplaint, but I 3a:d, well,

THE COURT: Sc it's ycocur teatimony that

THE COURT There was an or.ginal and a

the -- had ar criginal copy of the complaint cr original

THE COURT: I thought you juzt Left one with the

n=aaitazed for a

gigned cory of the complaint cn Zugest the llth?

THE COURT: Twe orig:nals. And ycu're saying that the

THE COURT: Unsctarped but nevertheless kept a copy of

kert that fcr

hergelf or for the clerk'as cffice? I8 that right:?

copies, two

if I had another
I Jgave ner tnsat.

for Filing™ and

the clerk had a

Copy on Augusc

I've got &

THE WITKESS: There were two originais, ycur Henor, bath

clerk kept a sigrned ccpy of the originel ccmpiaint on Zugust 1llth;

ccrpiaint

25-3034).758
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anctner gigned original unstamped. Two originala.
BY Mk. CIOLINC:
Q. AI1 right. ODuring chat sscond visit to the cierk's office on

August ilth, dig you see the superviszor Mr, —— C forgot his name.

&, Hewell,

&. 1 saw him in the backgrcund, bur I don't recall any active --

interactzon with him &t all, In fact, I'm pretty sure because I

(1
ct
[n]

Wwa3 happy nct to hav deal with him agzin.

Q. 5o the one -ime that you dealt with Mr., Newell on the lich, in
fact, your client wa® not with you because it wag the first viait?
A. That's correct.

C. Now, the deputy clerk jusc testif:ied -- and I'm sarry I've
forgetten her name.

&, Johnaon.

¢. Ho -- yeaz, Mz, Johnson.

A. Ariana Johnson.

Q. Yes, Ariana <ohnscon. Ms. Jehnscn 3ays that zhe Laz szeen you
and Mr. Catherine rogether in the cla2rk's cffice before. How many
Zimes have you besen into the clerk's oifice with Mr. Catherine
ghysical;y?

i, 'Cne Time.

¢. When was that?

A. Rugust ilth, wid Tt Iste afre

0
[}

" TY
‘b a

]

T

C. You mever went -- I don't wan< to lead nim. Did ¥ycu ever go

™
f’g
fas

G4).769

(Y]
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1g:32:07 1 Fave ycu ever had any proklems with any members of the
1¥:32.03 2 clexrk's office who testif:ed, any iz=ues with ther where they would

1e:32:12 3 have 3cme reascn o 1ie akouc what you haed o say or deo something
1s:32:13 4 | which was inspprorriate with respect to you a2nd your clientc?

18:22:38 D THE WITKESS: Your Honor, you would have to esk them.
ise:zz € THZ COURT: XNo, I'm ssking if you're aware of any.

18:31:26 7 THE WITNZSS: Your Honor, I woulcd never -mpute tThat to a
1g:30.30 8 clerk. I would never impute that to 2 cisrk. If you're asking s

itenczz 9 what I want %Zc speculate, I am not going te =2reculate. I just —-
i%:31:36 10 ycu've aiways got TO impute good faith o the other person you're
1s:3::00 11 | dealing with,

1r:3:ez 12 BY MR. CICLINKC:

irs22:82 13 ¢. Ail right. BSo when you l2ft on august llth, ysu left the

i3y 14 2tampad in versicn of tha ccoxplaint that the picture cf which 18 in
.m0z 15 | your Exhibit &, the Courc's Exhibat 12

12.21:35 18 A. Yes. |

2zcx 17 Q. And you left with Mr. Catherine, and then when iz the next time
18:32.20 18 you heard something waa a problem in th-iz cass?

1£:32:02 19 A, (SOUND EFFECT.) I called asxing the cleriy what the situaticr

w:22:02 20 | was, 1t was clcse to the -- sround the Zith or 30, and the clerk

-

expilained to me that since I wgan't the attorney, sometaing -- -

-
tn
™)
L)

’
-
[\S]
[

-

1%8:32:38 22 decnt't know, tThey cculdn't -- they worlda't answery -- ch, I know., I
12:32:33 23 asked why hadn't scmebcdy called that nothing had been filed.
15:32:38 24 mnd -~

1$:32:36 23 THE COURT: Why hadn't aomebody calied you to say what?

2530041772
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.

yeu was you theought -t was filed.

THE WITNESS: Let me see. Why would

awias.
BY MR. CICLINC:

compiaint con the 22nd?

I think that's when he went down and filsd the

-

4"
(D

off:ce, clerk's prec window cn the conly daze

starmpad the firsz:c complaint.

by the way, x8 -t fiied, if yzu alrsady Thought

ycu, just cccurred to me maybe you oujht te check the status of
this thing and see what's happen:ing. Zc I callied.

THE COURT: Well, the atatus cf the thing according o

feilow-up and say,

~t was filed-?

I cgll. I don't

Xnew. @ preobably -—- I haven't given that any thought. I don't

«now why I called, but -t 4:d not occur <o me that 3omething was

Q. So then why -2 -t tha:t Mr. Cazher-ne decided to file ancther

A. Because we deterrcned that there was notning in the record, and

other complsint. I

didn't rezlly know that he was going te file it, but he did thar.
G. I8 there anything elya that you want to add:

A. Yes. ¥Uhen we, when Mr. Catherine anc I li=ft the clerk's

that we were down

<here together, mid tc late afterncen Zugust 11th, no papers were
retarned to ug whatsosver. We lz2ft Twe origingl complaints with
this Caucasian female clark, one was stamped “"Tendered for Filing™

and the other waz & clean copy that zhe had esked me for when she
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is.50: 1 THZ COURT: Clkay.
135512 2 M&. CARRCL MICHEL: Z&cccrding to ocur KR recerds,
15515 3 | Ms. Jchnson on August the lith was on 3¢k leave al: day, eight
1:53:20 4 | hours, 2o she wasn't in the office on Rugust the 12th. On Zugust
ix::sz:z2 3 | The 1lth, 3he was -- cur records show he was on sick leave from
1e:85:22 6 | 2:32 £,M. until 5:92 LM,
182032 7 THE COURT: Do y'all want to a3k the clerkx any questions

i1:80:322 O abcur thet?

13:80:3¢ 3 MR. WILSCH: Xt <he pcdium, ycour Henor?
zz:30:3 10 THEZ CQURT: Hell, aure. If you'd i-ke to go te the

1s:50:40 11 | podium, I'm osure Ms. Michal wili ke glad to 2nswer your gQquestionas.
1280048 12 (WHEREUFON, CLACL MICHEL RESUMES THE WITNESS STAND.)

g2z 13 THZ COURT: 3By the way, Zust a2 guestoon, Mr. Wileon. So
:x52:2¢ 14 | Tell me why you needed o maxe a copy of the compiaint if your

12:53:23 15 | Testimony was that you nad two originals cn Zugust the 1lth, why

(@]

tr.82:23¢ 16 | would you need tTo possibly make ancther copy of it?

tr.rz.23 17 ‘ MR. WILSCN: Because I wanted have a copy cf zhe

ct
[}

1s:83.a1 18 | complaint with the "Tenderad” starp on 1t, that was the ccmplaint,
t:s2:42 19 | The copy that I wanted to maxe and that is the copy that we made.
te.52:48 20 THE COURT: Bur yo2u had that, your testimony is ysu had
1e:82:81 21 that, right?

1%:53:01 22 MR. WILESCM: Nc, 2ir; no, 3-r. I =ad two complaints when
13-85:3¢ 23 I went acnd orly Twe. I gave her zcne, she stamped that "Tendered
15:82:%3 24 for Filxzng,” end at that time asked me -f I had zncther one. I

-

12:83:03 25 8zid -- I he=zitated a seccnd kecause I didn't understand why she
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18:854:27 22
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w3 askng that, but I figured, nc problem, we've got a "Tendered”
stamp hers, 2nd I gave her a second =igned criginel. End left with
nctning, except the pheozograph that we tTock outs:ide.

Am I making myself cliear

28]

Zf you're ner -- if I am not,

83k me azain kecsuse I want To make sure you understand chis.

+)

BE CCURT: C(kay. I'll ke thinking s&bout thiat. let's
a8k the clerk any guesticns tThat you have,

FURTHER TXAMINATION
BY MR. WILSON:
G. Al right. Me. Michel, you testified that someone waz absent
2ll day on the 27th and she was aksent from 2:37 te five on the
1lta. Who --
A. Acccrding to the HR recordas. I don't have -—ndependent
xnowledge of thaz, but cthat's what owr HR reccrds show.
. Cxay. Who by name wae aksents
4. Ariana Joknson who testif.ed esrlizer tcday. 2And whesge
phctograph I gave To the judge.

G. &1 rigatT. OCxey. Do you have any -cez of who substiztutea for

4, I den't think anyone substituted fcr her.. I thind The Twd

pecpie who wars weoriing in the unit on August the 20th and August

The 1lth were Brad KNewell and Sandra Simiin. We nermalliy 4o nct

Work -n the unit. It'z2 noT infreguent that

t
(b}

have kacxup pecple
one person in the unit will ke apsent for one resson or ancther,

end we don't generally put ancther perscn in there,

25-20241.787
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1r.84:23 1 : am not JoIng TO 38y thAT never happens, I can's say
1::34:2¢ 2 | that never nappens, tut that's not the general prccedure.

18:54:28 3 <. -f somecne functicned a3 kackup on the 11th from 2:232 to five
1e:34:42 4 | 0'clock, weould you have a reccrd of who zhat kackup terson was?

et -,

inse:4s 3 | A, We don't have a backur perscn, a generzl backur rerson.

iv:se:3e 6 | Q. But if somecne did function as backup cn tha- date guring theese
heours, would ycu have a recoxd of it:

izseezs & | A, We don't have anyone. N>, we would not have -- we weuld nct
:r:s:x 3 | have a reccrd cf where everybody was standing at zny particaiar
1r:38.22 10 | Time con August the Zlth.

1z:e5:22 11} G, Do you have ary documentec way of determining who was con duty
:eas8:22 12 | August 11th 2:3% to five, do you have any document way to determine
in:sg:28 13 | That? Yes or no, pleess.

1:.36:3: 14 | A, You tald me T ccould askx for a.clarification of a gquesticn.
te:5e:38 13 2. Yez, mwa'tamw, 3ure.

1e:58:2¢ 16 | AL So my clarificaticn is, do you mean irn the pro s& unit or do

i3 17 | you mean anywhere in the clerx's soff:ce?
1::58:42 18 | Q. Mo, ma'am, I'm scrry. AT the pro s3e unist.

r:83:4¢ 19 | R, The documented way I would have i2 who was -- whaz HR records I
1e:xe:02 20 | have showing who was on duty and who wasn't.

:se002 21 | €. Ckay. Was Mz, Snimlin on duty on that day?

1t.36:30 22 | A, I have not checked her HR receords, but she tcld me 3he was on
188202 23 duty and she testified that way here.

1x.56:37 24 G. Ms. Johnson testified that a Caucasian iady =rained her befcre

she sssumed dutles in 2322. Were you here for that testimony?

e
"
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M
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ix.86:23 1 | R, Yeg, I was,
IE:EF:4I 2 ¢. Ckxay. I3 thaz accurate:

~

L. Yes, I believe she's telking abcus Connie Xelly. Connie Kelly

-
tn
1)
[0
.
'S
ya
)

1x:58:46 4 Wwa3 3 long-term snployee of the clerk's office. She retired and
SSIY 178 L that's why Ariana wag training with her. She retired prior to

115657 € 2223, I believe. I would nave to check but I belisve 3h= retired

12:87:00 7 before 2023,
iE:87:12 O Q. D[o you know =f she -- weli, forat of all, wculid her retirement

1x:57:0 9 date ke ezs>ly available tc yzou?

zx:5%:23 10 4. Yes, it would.

1r.87:27 11 w“. Lo you know »f she'a sver beer called in &3 backup?

:e:57:2¢ 12 | A, She hes never keen called in sincs her retirement,

1e:35:27 13 | §G.  I'm sorry, never kesen cailed --=

1r:57.22 14 A. 8Ske has naver beern iied in 3aince nher retirement, WHe don't
ir:e7:21 13 have any authority to cail zomekody in. Lfter they've retired,
1e:57:32 1@ | they den't work here znymore.

1s:26 17 | Q. Well, I thought mayke there might be scme informal arrangement,
15342 12 | not that you wouid mandate that ghe come in, but that you could
s5:37:4e 19 request snd zhe wculd agreae.

10:67:00 20 | A, I weulid apprecizte That AT times, but to my kncwiedge, that has
15:57:2 21 never cccurred with 8 retired emplcyes that we have been abie to
11.87:38 22 ger them tc &cme in and help us for free.

25756 23 | Q. If the reccrds 3how that ¥s. Shimiin was &lsc absent on cthe
1

18:52:c0 23 4. I will check thecae »accrds. I don't know that. But I will

l'-l
&

4341.739
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can.

¢. Whe woula

have seen him
THE

I pronocuncing

out?
MS.

—HT

LR X ¥

bip\t

Check those records. If the judge would like me tc check them, X

BY MK. WIL3ON:

%. Brad Newell would probabkly nave would keen the one who — I

brief you filed zn the Fifth CTircuit Court of 2Appezls con
Septemker 2Ith, 2024, page 12, Why did you say in that brief cn
page 12 zZhat "neither plaintff nor his ccunsel tendered any
complaint cn Ruguat 22nd, 2023, thaT waz2 dcone by scmeone else,
when ycur ta2sgtimony —c the contrary -- you Zust testified to the

cenrtrary kefore this

/6/a

-

COURT: Yeah, that would ke gocd.

CEROL MICHEL: I'11 check them.
hawve filled 1in, if anybody?

-- I nave =zeen him stay in the unit by himself.
COURT: Sc the ssue i3 whether Ms. Shimlin was -- anm
that correctly?

WITNZESS: S:imlin, Sandra Simizn.

COURT: Ms. Simi:rn was working on the li<h?

CAR0L MICHEL: Right. I can have cne cf my chief

COURT: Can ycu find that cut? Can you go find that

COURT: By cthe way. Mr, Wileon, I am looking at the

wouxrT?

WILSCN: Nz, I withdrew that in cne of my pieadings

14
vz
fad

0341.790
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THE COURT: 5o y
evidence yet. So let's f:
he 3t1ll ccnazends that hs

MK. ELLIES: Cxay

BY MR.

EILIS:

~

G¢. Lo you ceontesc that th

2923, with your zignature

-

A. Sir, I dé:d not file a

filed my ccmplzaint Auguat

C. Same juesTicn With zhe

filed on Zugust 2Znd.

A. Excuse me, a:rxz
C. There's ancther motich
ccurt cozts angd feez, The

day &ugust 2Zn3, z3232. Zs
thart?

A. S:r, no, I g3 nct. I
here to meet Mr., Wilson on

THE WIINZSS: --
Lnitc.

MR, ELLIZ: TYes,

THE CCOURT: Eczla
docket 2zheet.

28 That

ou're azsuring facts whoch may not be in

-
x3ac

ca&

you 1 23% him again whether now

d-d act file con hugust 22nd, 2023.

>

ere was & Z-oxp-.aznt filed on kuguat 2Zn4d,

cn 1T’
I

cempleint on Auguat 2znd, 2223rd.

moticn for in forma pauper.2 that's

, =%'2 &s8king the Court for & waiver of
re wae ancther m2tion filed con the same
1T your testimcny that you did not fil
oniy foled waen - waz z2ked o come down
Aaugust lIth.
-n the record --

t2 file the paperworyx with tThe pro sst
3i1r. VYes, =2ix.

cn cne =zeccnd. I “ust want tc check the

te’l you In 2ne secznd, I Jusrt have to

13

AL
2

T

0.

LAY

41.803
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On August 10, 2023 (Thursday), a gentleman appeared at the Pro Se Intake window at
4:59 p.m., attempting to “drop off” a complaint for a Mr. Terry Catherine. The Pro Se
Unit Supervisor, Brad Newell, assisted the gentleman. When asked in what capacity the
gentleman was acting, he said he was simply dropping it off as a friend, It was explained
that the office closes at 5:00 p.m. and the Pro Se Unit would not be able to process the
complaint as the gentleman was not prepared to pay the filing fee nor did he have a
motion to proceed in forma pauperis for Mr. Catherine. 1t was further explained that if
Mr. Catherine was moving as a pro se Plaintiff, he should be the person submitting the
complaint and he could do so in person, by mail, or via email. He was also told that if
the document was emailed after hours, the filing date would be reflected as the dav it
was received if it was emailed prior to midnight that day.

\
At that point, the gentleman identified himself as an attornéy but would not provide his
name or identification. It was explained that if he was acting as Mr. Catherine’s
attorney, he would need to file the complaint electronically, as required by Rule 1 of the
Administrative Procedures for Electronic Case Filings and Unique Procedures and
Practices {or Electronic Filings, unless he had an exemption from the Court that would
allow for him to file on paper and bypass filing documents electronically. The attorney
stated that he was not acting as Mr. Catherine’s attorney but was only helping Mr.
Catherine as a friend.

On August 11, 2023 (Friday), at 1:30 p.m., the attorney again appeared at the Pro Se
Intake window and attempted to file the complaint on behalf of Mr. Catherine. The
attorney did not mention the previous days events and a pro se docket clerk began
processing the complaint assuming he was Mr. Catherine. This included stamping the
documents that were provided by Mr. Wilson. When the docket clerk noticed some
deficiencies with the filing, they approached their supervisor who intervened. Mr.
Newell immediately recognized the attorney from the day before and inquired why Mr.
Catherine was not filing this document on his own behalf. The attorney stated that Mr.
Catherine was busv. The supervisor notified the attorney that he would call Mr.
Catherine to confirm that he had given this attorney permission to file the complaint on
his behalf. Several calls were attempted but Mr. Catherine did not answer, and a
voicemail was not available.

At this point, the attorney identified himself as John Wilson and stated that Mr.
Catherine “does not answer his phone.” The documents were returned to Mr. Wilson
and it was further explained that if he was acting as his attorney, he is required to file
them electronically pursuant Rule 1 of the Administrative Procedures for Electronic
Case Iilings and Unique Procedures and Practices for Electronic Filings. It was further
explained that if Mr. Catherine is acting as a pro se party, he could file the documents in
person, by mail or submit them via email.

On the same day at 2:56 p.m., the Pro Se Unit received a phone call from a person
identifying himself as Terry Catherine. Mr. Newell assisted Mr. Catherine and asked if
he was aware that someone was attempting to file a case on his behalt. Mr. Catherine
then informed Mr. Newell that John Courtney Wilson was his attorney and that Mr.

Wilson was filing his case for him. Being that this conflicted with what Mr. Wilson told

EXHIBIT

Plaintiff D

—— EXHIBIFD

41212025
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the Pro Se Unit at the intake window, Mr. Newell asked for clarification from Mr.
Catherine at which point Mr. Catherine repeated that Mr. Wilson was his attorney. Mr.
Catherine said that Mr. Wilson would on the 14" (Monday) to file his complaint.

On the same date at around 3:20 p.m., Mr. Wilson returned to the Pro Se Intake
Window and again attempted to file the complaint. Mr. Newell informed Mr. Wilson
that Mr. Catherine had contacted the Pro Se Unit and indicated that Mr. Wilson was
representing him in this matter. Mr. Newell expressed his concerns about what capacity
Mr. Wilson was acting in and informed Mr. Wilson that Mr. Newell would need to speak
to the Clerk. Carol Michele, before proceeding any further. He asked that he he allowed
lo speak to the Clerk first or that Mr. Newell call a District Judge to “vouch for him.”
The documents were again returned to Mr. Wilson and he was advised that if he was
acting as Mr. Catherine’s attorney, they should be filed electronically pursuant to Fule 1
of the Administrative Procedures for Electronic Case Filings and Unique Procedures and
Practices for Electronic Filings.

On August 21, 2023, at around 11:30 a.n., Mr. Wilson called the Pro Se Unit at which
point Mr. Newell provided assistance. Mr. Wilson inquired as to why no one had called
him about Mr. Catherine’s complaint at which point he was advised he was never told
that someone would be contacting him about Mr. Catherine’s complaint being that he
was not acting as his attorney. Mr. Wilson requested that Mr. Newell cite a rule that
states a 3" party could not file on behalf of a pro se party. Again, Mr. Wilson was
advised that if he was acting as Mr. Catherine’s attorney, he is required to file
documents electronically pursuant to Rule 1 of the Administrative Procedures for
Electronic Case Filings and Unique Procedures and Practices for Electronic Filings,
otherwise the expectation was that Mr. Catherine would be submitting his pro se
complaint to the Pro Se Unit as a pro se party.

On the same day at around 1:00 p.m., Mr. Catherine called the Pro Se Unit to inquire
about his filing. Mr. Newell again assisted Mr. Catherine and again asked Mr. Catherine
if Mr. Wilson was acting as his attorney to which he responded, “not really, more like an
assistant attorney.” Mr. Newell asked if Mr. Catherine understood that he would be
acting as a pro se party and if he understood what that entails. Mr. Catherine did not
seem aware of what it meant to act as a pro se party and Mr. Newell went on to clarify
what pro se parties are responsible for doing, what assistance the Pro Se Unit offers to
the public and how he could submit his complaint to the Court. Mr. Catherine was also
informed that if Mr. Wilson was not his attorney, Mr. Wilson should refrain from
contacting the Pro Se Unit on Mr. Catherine’s behalf. It was also explained that it would
he in Mr. Catherine’s and Mr. Wilson's best interest not to share conversations held
between the two with the Pro Se Unit.

On August 22, 2023, Mr. Catherine filed his complaint with the Pro Se Unit, in person,
and without Mr. Wilson.

25-30341.815
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On August 10, 2023 (Thursday), a gentleman appeared at the Pro Se Intake window at
4:59 p.m., attempting to “drop off” a complaint for a Mr. Terry Catherine. The Pro Se
Unit Supervisor, Brad Newell, assisted the gentleman. When asked in what capacity the
gentleman was acting, he said he was simply dropping it off as a friend. It was explained
that the office closes at 5:00 p.m. and the Pro Se Unit would not be able to process the
complaint as the gentleman was not prepared to pay the filing fee nor did he have a
motion to proceed in forma pauperis for Mr. Catherine. It was further explained that if
Mr. Catherine was moving as a pro se Plaintiff, he should be the person submitting the
complaint and he could do so in person, by mail, or via email. He was also told that if
the document was emailed after hours, the filing date would be reflected as the day it
was received if it was emailed prior to midnight that day.

At that point, the gentleman identified himself as an attorney but would not provide his
name or identification. It was explained that if he was acting as Mr. Catherine’s
attorney, he would need to file the complaint electronically, as required by Rule 1 of the
Administrative Procedures for Electronic Case Filings and Unique Procedures and
Practices for Electronic Filings, unless he had an exemption from the Court that would
allow for him to file on paper and bypass filing documents electronically. The attorney
stated that he was not acting as Mr. Catherine’s attorney but was only helping Mr.
Catherine as a friend.

On August 11, 2023 (Friday), at 1:30 p.m., the attorney again appeared at the Pro Se
Intake window and attempted to file the complaint on behalf of Mr. Catherine. The
attorney did not mention the previous days events and a pro se docket clerk began
processing the complaint assuming he was Mr. Catherine. This included stamping the
documents that were provided by Mr. Wilson. When the docket clerk inquired as to
whether the required filing fee would be paid or an application to proceed in forma
pauperis (IFP) would be submitted, Mr. Wilson stated he would not be able to pay and
could not submit the IFP application. Mr. Wilson stated that he could not submit the
IFP application, which requires th~party’s original signature, because he was not Mr. -
Catherine. Due to this deficiency, the docket clerk approached the. Mr. Newell
recognized the attorney from the day before and inquired why Mr. Catherine was not
filing this document on his own behalf. The attorney stated that Mr. Catherine was
busy. The supervisor notified the attorney that he would call Mr. Catherine to confirm
that he had given this attorney permission to file the complaint on his behalf. Several
calls were attempted but Mr. Catherine did not answer, and a voicemail was not

available.

At this point, the attorney identified himself as John Wilson and stated that Mr.
Catherine “does not answer his phone.” The deficient documents were returned to Mr.
Wilson and it was further explained that if he was acting as Mr. Catherine’s attorney, he
is required to file them electronically pursuant Rule 1 of the Administrative Procedures
for Electronic Case Filings and Unique Procedures and Practices for Electronic Filings.
One document was stamped during processing, before it was apparent that the filing
was deficient, and was mistakenly returned without removing or amending the stamp
marking it as “TENDERED FOR FILING." It was further explained that if Mr. Catherine

EXHIBIT
Plaintiff D-2 b - !

23-3986 "I"
41212026
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is acting as a pro se party. he could file the documents in person, by mail or submit them
via email.

On the same day at 2:56 p.m., the Pro Se Unit received a phone call from a person
identifying himself as Terry Catherine. Mr. Newell assisted Mr. Catherine and asked if
he was aware that someone was attempting to file a case on his behalf. Mr. Catherine
then informed Mr. Newell that John Courtney Wilson was his attorney and that Mr.
Wilson was filing his case for him. Being that this conflicted with what Mr. Wilson told
the Pro Se Unit at the intake window, Mr. Newell asked for clarification from Mr.
Catherine. Mr. Catherine repeated that Mr. Wilson was his attorney. Mr. Catherine said
that Mr. Wilson would return on the 14" (Monday) to file his complaint.

On the same date at around 3:20 p.m., Mr. Wilson returned to the Pro Se Intake
Window and again attempted to file the complaint. Mr. Newell informed Mr. Wilson
that Mr. Catherine had contacted the Pro Se Unit and indicated that Mr. Wilson was
representing him in this matter. Mr. Newell expressed his concerns about what capacity
Mr. Wilson was acting in and informed Mr. Wilson that Mr. Newell would need to speak
to the Clerk, Carol Michel, before proceeding any further. He asked that he be allowed
to speak to the Clerk first or that Mr. Newell call a District Judge to “vouch for him.”
The documents were again returned to Mr. Wilson and he was advised that if he was
acting as Mr. Catherine’s attorney, they should be filed electronically pursuant to Rule 1
of the Administrative Procedures for Electronic Case Filings and Unique Procedures and
Practices for Electronic Filings.

On August 21, 2023, at around 11:30 a.m., Mr. Wilson called the Pro Se Unit and spoke
to Mr. Newell. Mr. Wilson inquired as to why no one had called him about Mr.
Catherine’s complaint. Mr. Newell explained that Mr. Catherine was never told he
would be contacted about the complaint and reminded Mr. Wilson that he had denied
being Mr. Catherine’s attorney. It was still unclear whether Mr. Wilson was acting as
Mr. Catherine’s attorney because although Mr. Wilson had repeatedly stated he was not
acting as Mr. Catherine’s attorney, Mr. Catherine had stated that Mr. Wilson was acting
as his attorney. Mr. Wilson requested that Mr. Newell cite a rule that states a 3™ party
could not file on behalf of a pro se party. Again, Mr. Wilson was advised that if he was
acting as Mr. Catherine’s attorney, he is required to file documents electronically
pursuant to Rule 1 of the Administrative Procedures for Electronic Case Filings and
Unique Procedures and Practices for Electronic Filings, otherwise the expectation was
that Mr. Catherine would be submitting his pro se complaint to the Pro Se Unit as a pro

se party.

On the same day at around 1:00 p.m., Mr. Catherine called the Pro Se Unit to inquire
about his filing. Mr. Newell assisted Mr. Catherine and again asked Mr. Catherine if Mr.
Wilson was acting as his attorney, to which he responded, “not really, more like an
assistant attornev.” Mr. Newell asked if Mr. Catherine understood that he would be
acting as a pro se party and if he understood what that entails. Mr. Catherine did not
seem aware of what it meant to act as a pro se party and Mr. Newell went on to clarify
what pro se parties are responsible for doing, what assistance the Pro Se Unit offers to
the public and how he could submit his complaint to the Court. Mr. Catherine was also

25-30341.817
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informed that if Mr. Wilson was not his attorney, Mr. Wilson should refrain from
contacting the Pro Se Unit on Mr. Catherine’s behalf. Tt was also explained that it would
be in Mr. Catherine’s and Mr. Wilson’s best interest not to share conversations held
between the two with the Pro Se Unit.

On August 22, 2023, Mr. Catherine filed his complaint with the Pro Se Unit, in person,
and without Mr. Wilson.

25-30341.818
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRY CATHERINE CIVIL ACTION NO.
2:23-cv-3986-LMA-EJD
V.

¢ JUDGE: LANCE M. AFRICK
MDK 706, LLC

MAGISTRATE JUDGE:
EVA J. DOSSIER

CLERK’S RESPONSES TO REQUESTS FOR TESTIMONY & RECORDS

Pursuant to the Court’s minute entry (R. Doc. 77) and the Guide to Judicial Policy, Vol.
20, Ch. 8, § 810 et seq.. the Clerk’s Office provides these responscs to the requests for testimony
and records made by MDK 706, LL.C.
1. The testimony of Brad Newell and Sandra Simlin.

The Clerk will makﬁ Mr. Newell available for the evidentiary hearing. Ms. Simlin
retired from the Clerk’s Office and is no longer subject to the Clerk’s control. However,
the Clerk has made Ms. Simlin aware of the request for her testimony, and she has agreed
1o attend the hearing.

2. The procedure and process for accepting pro se complaints.

Please see Exhibit A. (i) pages from the Court’s website that include instructions
for initiating a pro se lawsuit and (ii) the Court’s Local Rules. Local Rule 11.1 provides.
“Documents filed by a party not represented by counsel must be signed by the party. The
unrepresented party’s name, e-mail. post office and street addresses and telephone number
must be typed or clearly printed.”

3. The procedure and process for accepting Forma Pauperis complaints.

Please see FExhibit A, pages from the Court’s website that include instructions for

applying for in forma pauperis status. |

EXHIBIT

Defendant 1

23-3986 "I"
25-30341.819

41212025
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4. The procedure and process for accepting paper complaints or pleadings.
Please sec Exhibit B. the Court’s Administrative Procedures lor Electronic Case
Filings and Unique Procedures and Practices for Electronic Filings, which is also available
on the Court’s websile.
S Any logs that are maintained when accepting paper complaints or pleadings.
Please see Lxhibit C, the entries from the Clerk’s Office Pro Se Unit’s pleading log
and complaint log that are related to this mater.
6. Any destruction logs that arc maintained after accepting paper complaints.
‘The Clerk has no documents responsive to this request.
7. Any knowledge of the complaint filed in this matter; specifically, any recollection of

either Mr. Terry Catherine or Mr. Courtny Wilson’s attempted filing of a pro se
complaint.

Please see the response 1o No. 1 above. In addition, please see Exhibit D, a narrative
prepared by Brad Newell on August 19, 2024, in anticipation of a potential request for
information by the United States Court of Appeal for the Fifth Circuit.

8. Any conversation or instruction provided by Brad Newell and Sandra Simlin to cither
Mr. Terry Catherine or Mr. Courtny Wilson.

Please sce the response to No. | above.
9.  Any copies of the complaint and forma pauperis applications.
The only copics of the complaint and in_forma pauperis application in this matter

maintained by the Clerk are those in the record at R. Docs. | and 2.

New Orleans, Louisiana. this 12th day of March 2025,

/s! Carol L. Michel

Carol .. Michel, Clerk of Court

(%)

25-30341.820
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3110025, 1:29 PM Federal and Local Rules of Civil Procedure | Eastern District of L ouisiana | United States District Court

- Federal and Local Rules of Civil Procedure / 7 Z a

. Compliance with Rules

A. Individuals who appear in court in proper person are required to be familiar with and to follow the Federal Rules of Civil
Procedure and the Local Rules of this Court.

B. Plead'ngs and papers submitted for filing which do not conform to the Federal Rules of Civil Procedure and/or the Local Rules
of this court will be returned to you with a notation showing you where they do not conform.

If resubmitted, pleadings and papers filed that do not conform with these Rules may be stricken by the Court and returned to you.

C. Itis your responsibility to draft and submit such pleadings and papers (in compliance with the Rules) which you feel are
necessary to prosecute your lawsuit in this court. Compliance with filing requirements only allows the Clerk’s Office to accept and
file your pleadings and papers and submit them to the Court for consideration. The merits of your pleadings can only be
determined by the Judge or Magistrate Judge to whom your case is assigned.

Federal Rules of Civil Procedure

Local Rules of Civil Procedure

Clerk 006 ol 64

. laed. s.govipro-seffederal-and-local-rules-civil-procedure
hitps:/Aww.laed.uscourts.gov/p! p 25-30341.826

171



173a

E. Evidence offered post-hearing but barred by Judge

1. Meta-data: See A/S Order of District Court for the Eastern District of

Louisiana, No. 23-3986.(May 5, 2025)(RD 119)(reviewing first motion;

denying motion to reopen for meta-data photographs of tendered complaint

with memorandum and photographs)........cc.evvvereeeeresineecresessesresseseesssssssssesenes 38a

2. Expert report: See A/6 Order of District Court for the Eastern District

of Louisiana, No. 23-3986 (April 16, 2025)(RD 104)(denying motion to

reopen for: (1) expert report* showing that signature of purported August

22 complaint matches signature of August 11complaint with memorandum

and report, and (2) information re white clerk)............cocoorererrnrererinenrererveieressenennes 58a

* The expert report is submitted without attachments such as CV, etc.



F. Other authorities

ABA Model Code of Judicial Conduct

Canon 1 e s nes 174a
RUIE 1.2ttt recssteresesesasenesnsssnssssereneenns 175a
COomMMENE 5.ttt eets e saeve st saeaesaanas 176a

Canon 2 .......................................................................................... 177a
Rule.2.4(B)....cccooriviieiriciirirsnnsessesniinesessssnissssasssnssesnens 178a
Rule 2.9(A)...cvvinvernirienccnnnenanes reeesesbentsseaesatsrssroraeanearens 179a

RUlE 2.9( C).uovriririiiicirieeeeeiseee st cssaesssenens 180a



12/11/25, 7.00 PM Mode! Code of Judicial Conduct: Canon 1

Model Code of Judic/iggl/QConduct:
Canon 1

Share;

Canon |

A judge shall uphold and promote the independence, integrity, and impartiality of the

judiciary, and shall avoid impropriety and the appearance of impropriety.

https://www.americanbar.orglgroups/professional_responsibility/publications/model code of iudicial conductmeic fanan 1/



12111125, 7:01 PM Rule 1.2: Promoting Confidence in the Judiciary

/78 a
Rule 1.2: Promoting Confidence in the

Judiciary

Share:

A judge shall act at all times in a manner that promotes public confidence in the
independence,* integrity,* and impartiality* of the judiciary, and shall avoid impropriety
and the appearance of impropriety.

. I i il 111
https:/l\waw.americanbar.org/groups/professional_responsibility/publications/model code of iudicial conduct/mcic cannon 1/nde1 2nrnmatinacanfido



12111125, 7:21 PM

/ 76@ Comment on Rule 1.2
Comment on Rule 1.2

Share:

[1] Public confidence in the judiciary is eroded by improper conduct and conduct
that creates the appearance of impropriety. This principle applies to both the
professional and personal conduct of a judge.

[2] A judge should expect to be the subject of public scrutiny that might be
viewed as burdensome if applied to other citizens, and must accept the
restrictions imposed by the Code.

[3] Conduct that compromises or appears to compromise the independence,
integrity, and impartiality of a judge undermines public confidence in the
judiciary. Because it is not practicable to list all such conduct, the Rule is

necessarily cast in general terms.

[4] Judges should participate in activities that promote ethical conduct among
judges and lawyers, support professionalism within the judiciary and the legal
profession, and promote access to Justice for all.

[5] Actual improprieties include violations of law, court rules or provisions of
this Code. The test for appearance of impropriety is whether the conduct would
create in reasonable minds a perception that the Judge violated this Code or
engaged in other conduct that reflects adversely on the judge’s honesty,

We are making improvements to our user experience and offering more transparency and control
over cookies. By clicking “Accept All Cookies," you agree to the storing of cookies on your device
to enhance site navigation, analyze site usage, and assist in marketing cfforts. Click on "Customize
Settings" to learn more about individual cookies and choose

hnps:Ilwww.aman'canbar.org/groups/professional_responsibility/publicationslmodel code of iudirial randirtimein ~annan Alecdad Ao



12/11/25, 7:03 PM Model Code of Judicial Conduct

/a
CANON 2 /77
A judge shall perform the duties of judicial office impartially, competently, and diligently.

https:mev.americanbar.orglgroupsiprofessionaI_responsnbainy/publ\catmns/model code of judicial conduct/ 113



12/11/25, 7:05 PM Rule 2.4: External Influences on Judicial Conduct

/ 75
Rule 2.4: External Influences on
Judicial Conduct

Share:

(A) A judge shall not be swayed by public clamor or fear of criticism.

(B) A judge shall not permit family, social, political, financial, or other interests or

relationships to influence the judge’s judicial conduct or Judgment.

(C) A judge shall not convey or permit others to convey the impression that any person or

organization is in a position to influence the judge.

hl!ps‘ffwww.americanbar.org!groups/professional_responsibilitylpublica!lcnslmodel code of iudicial conduct/model cade nf iudicial rondict cannn 10



12/11/25, 7:07 PM Rule 2.9: Ex Parte Communications

) 7Ge
Rule 2.9: Ex Parte Communications

Share;

(A) A judge shall not initiate, permit, or consider ex parte communications, or consider
other communications made to the judge outside the presence of the parties or their

lawyers, concerning a pending* or impending matter,* except as follows:

(1) When circumstances require it, ex parte communication for scheduling, administrative,
or emergency purposes, which does not address substantive matters, is permitted,
provided:

(a) the judge reasonably believes that no party will gain a procedural, substantive, or
tactical advantage as a result of the ex parte communication; and

(b) the judge makes provision promptly to notify all other parties of the substance of the
ex parte communication, and gives the parties an opportunity to respond.

(2) A judge may obtain the written advice of a disinterested expert on the law applicable
to a proceeding before the judge, if the judge gives advance notice to the parties of the
person to be consulted and the subject matter of the advice to be solicited, and affords the

parties a reasonable opportunity to object and respond to the notice and to the advice
received.

(3) A judge may consult with court staff and court officials whose functions are to aid the

judge in carrying out the judge’s adjudicative responsibilities, or with other judges,

https://iwww.americanbar.org/groups/professicnal_responsibility/publications/model_code_of judicial conduct/model code of iudicial conduct canon...

1/2



12/11/25, 7:42 PM Rute 2.9: Ex Parte Communications
parties of the substance of the communication and provide the parties with an /c? Oa
opportunity to respond.

(C) A judge shall not investigate facts in a matter independently, and shall consider only
the evidence presented and any facts that may properly be judicially noticed.

(D) A judge shall make reasonable efforts, including providing appropriate supervision, to
ensure that this Rule is not violated by court staff, court officials, and others subject to the

judge’s direction and control.

Comment | Back to homepage | Next Rule

AR\ American Bar Associaton |
/content/aba-cms-
dotorgIenlgroupslpfofessional_responsibilitylpublications/model_code_ouudiciaLconductlanodel_code_of_judicial_conducl_canon_Z/mle2_9expanecommunicaliom

We are making improvements to our user experience and offering
more transparency and control over cookies. By clicking "Accept All
Cookies,” you agree to the storing of cookies on your device to
enhance site navigation, analyze site usage, and assist in marketing
efforts. Click on “Customize Settings” to learn more about individual
cookies and choose settings by category. Privacy policy

hltps:Ilwww.americanbar.orglgroupslprofessional_responsibilltylpublicaticnslmodel_code_of_)udkcial_conduct/model_code_of_ludicial_conduct_canon... 212
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