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i

QUESTION PRESENTED

The question presented is: Whether the Double 
Jeopardy Clause permits a second trial after jeopardy 
attached, both sides rested, and the trial court entered a 
judgment of acquittal based on constitutional violations 
evaluated in light of the facts established at trial, where 
the court did not separately state that the prosecution’s 
evidence was legally insufficient.
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PARTIES TO THE PROCEEDING

Petitioner Lane Mitchell a/k/a Lane Douglas Mitchell 
was the appellee in the Mississippi Court of Appeals. 
Respondent State of Mississippi was the appellant below.
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RELATED PROCEEDINGS

State of Mississippi v. Lane Mitchell a/k/a Lane 
Douglas Mitchell, No. 2023-KA-00771-COA (Miss. App. 
July 15, 2025) (En Banc) (reversing trial court judgment 
of acquittal and remanding for retrial), reh’g den., Oct. 28, 
2025. Pet. App. A & B. The Supreme Court of Mississippi 
granted certiorari on February 11, 2026, and dismissed 
the writ on its own motion on June 15, 2026. Pet. App. C 
& D.
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OPINIONS BELOW

The Mississippi Court of Appeals’ published en banc 
decision is Mississippi v. Mitchell, No. 2023-KA-00771-
COA (Miss. App. July 15, 2025), and is reproduced at Pet. 
App. A. The Mississippi Court of Appeals’ Order denying 
rehearing, entered October 28, 2025, is reproduced at Pet. 
App. B.  The Mississippi Supreme Court’s Order granting 
certiorari is reproduced at Pet. App. C. The Mississippi 
Supreme Court’s June 15, 2026 en banc Order sua sponte 
dismissing its previously granted writ of certiorari is 
reproduced at Pet. App. D. The Union County Circuit 
Court’s May 23, 2023 Order Granting Defendant’s Motion 
to Dismiss and Judgment of Acquittal is reproduced at 
Pet. App. E.

JURISDICTION

The Mississippi Court of Appeals entered judgment 
on July 15, 2025, and denied rehearing on October 28, 
2025. Pet. App. A & B. The Supreme Court of Mississippi 
granted discretionary certiorari review and, on June 15, 
2026, sua sponte dismissed the previously granted writ of 
certiorari on its own motion. Pet. App. C & D. This Court 
has jurisdiction pursuant to 28 U.S.C. § 1257(a). 

Counsel filed an Application to extend the time to file a 
petition for a writ of certiorari to this Court on September 
3, 2026, which was subsequently granted on September 
10, 2026. The deadline to file this petition was extended 
to October 13, 2026. 
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CONSTITUTIONAL PROVISION INVOLVED

The Fifth Amendment to the United States 
Constitution provides in relevant part: “nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb.” U.S. Const. amend. V.

STATEMENT OF THE CASE

A.	 The first trial ended after all evidence was closed 
and the trial court entered a judgment of acquittal.

Petitioner, Lane Douglas Mitchell, was indicted in 
Union County, Mississippi, for the attempted murder of 
Nathan Russell Rogers. Pet. App. E at 2. In short, the 
complainant Rogers spent the better part of the afternoon 
and evening drinking at the Tallahatchie Gourmet 
restaurant while exhibiting concerning behaviors to 
customers and staff. Id. at 3. Near closing time, Rogers left 
the restaurant saying he would return. Id. After Rogers 
left, concerned employees tried to lock the doors of the 
restaurant behind him believing he might be going to get 
a weapon. Id. However, before the doors could be locked 
behind him, Rogers re-entered the restaurant. Id. After 
cornering a frightened teenaged server in the restaurant 
and being told multiple times by the bartender to leave, an 
enraged Rogers charged aggressively at the bartender, 
Petitioner’s father. Pet. App. A at 3-4. Believing Rogers to 
be armed and seeing him charge at his father, Petitioner 
stabbed Rogers with a paring knife to prevent any harm 
befalling his father, himself, and any other patrons or 
employees at the Tallahatchie Gourmet restaurant. Id. 
at 4.
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The case proceeded to a jury trial lasting four days. 
The jury was sworn, the Prosecution presented its case, 
Petitioner presented his defense, and both sides rested.  
Pet. App. E at 52-55. Rogers, the complainant, did not 
testify at the trial. Pet. App. A at 43. In fact, Rogers 
neither met with investigators pretrial, attended pretrial 
hearings, nor appeared at the trial proceedings despite 
muted assurances he would appear and the defendant’s 
attempts to secure his attendance both before and 
during trial. Id. The prosecution proceeded with trial, 
notwithstanding Rogers’ absence, on the stated belief 
that he would appear to testify. Id. at 9-10. The trial 
court addressed and ruled on numerous efforts to secure 
Rogers’ attendance at trial, including proceedings 
involving Rogers’ conservator. Id. at 6-8, 12. After the 
evidence closed, Petitioner renewed a motion for a directed 
verdict of acquittal and a pending motion based on a 
denial of compulsory process. Id. at 12-13. The trial judge 
concluded that Petitioner’s Fifth, Sixth, and Fourteenth 
Amendment rights had been violated by the active refusal 
and failure of Rogers to appear at trial. Pet. App. A at 13-
14. The trial judge then removed the case from the jury, 
explaining that the ruling was based on his understanding 
of the law applied “to the facts that [he knew had] been 
established now that the case is over.” Id. at 14-15. The  
written order dismissed the charge against the Petitioner 
premised upon the constitutional violations identified by 
the court as supported by the factual record and directed 
entry of a “Judgment of Acquittal.” Pet. App. E at 64.

This procedural posture matters. The trial’s outcome 
was not premised on the pretrial dismissal of an indictment 
on a matter of law. The trial’s outcome was not premised 
on a mistrial following a hung jury. The trial’s outcome 
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did not result from a defendant’s election to terminate a 
prosecution before the evidence was received by the trier 
of fact on a ground wholly collateral to guilt. Instead, the 
prosecution received every opportunity to present its 
evidence to the jury, the defense presented its evidence, 
and the trial judge removed the case from the jury prior 
to deliberations and terminated the prosecution with a 
judgment of acquittal based upon the application of facts 
developed during the trial to the law.

B.	 A sharply divided Mississippi Court of Appeals 
sanctions a second trial.

The State appealed. Sitting en banc, the Mississippi 
Court of Appeals reversed and remanded for a new trial. 
Pet. App. A at 33. The majority reasoned that the trial 
court’s labeling its ruling as an acquittal, could not and 
did not control the double jeopardy issue, and treated the 
trial court’s ruling as a dismissal based on an asserted 
compulsory-process violation rather than an acquittal 
resolving factual guilt or innocence. Id. Four judges 
dissented from the majority’s disposition of the case. Id. at 
34-44. In her dissent, Chief Judge Barnes emphasized that 
jeopardy had attached, the motion was resolved only after 
all evidence was presented, and the trial judge expressly 
applied law to the facts established at trial. Id. at 36.

Rehearing was subsequently denied, with four judges 
voting to grant it. Pet. App. B. The Mississippi Supreme 
Court granted certiorari review but later dismissed the 
writ on its own motion, stating that further review was 
unnecessary. Pet. App. C & D. Petitioner now faces a 
second trial, scheduled for March 22, 2027, on the same 
charge of attempted murder.
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REASONS FOR GRANTING THE PETITION

I.	 THE DECISION BELOW CONFLICTS WITH 
THIS COURT’S ACQUITTAL-FINALITY CASES.

A.	 Federal law, not a state court’s characterization, 
determines whether an acquittal occurred.

The starting point in assessing the double jeopardy 
bar in this case is United States v. Martin Linen Supply 
Co., 430 U.S. 564, 571 (1977). “What constitutes an 
‘acquittal’ is not to be controlled by the form of the judge’s 
action.” Martin Linen Supply Co. 430 U.S. at 571. The 
proper inquiry requires a determination whether or 
not the ruling, “whatever its label,” actually resolved 
criminal liability in the defendant’s favor. Id. This Court 
has repeatedly adhered to this substance-over-label rule. 
See Evans v. Michigan, 568 U.S. 313, 318–22 (2013); Smith 
v. Massachusetts, 543 U.S. 462, 467–73 (2005); Sanabria 
v. United States, 437 U.S. 54, 64–69 (1978); Smalis v. 
Pennsylvania, 476 U.S. 140, 144–46 (1986).

McElrath v. Georgia, 601 U.S. 87, 94–96 (2024) 
confirms the federal character of the inquiry. State 
law may inform what the trial court’s ruling did, but it 
cannot redefine away an event that the Double Jeopardy 
Clause recognizes as an acquittal. McElrath, 601 U.S. at 
94-96. Consequently, the Mississippi Court of Appeals’ 
decision below cannot be upheld simply by recasting the 
trial court’s judgment as a procedural dismissal, under 
Mississippi law.
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B.	 An acquittal remains final even when the trial 
court’s legal reasoning may be mistaken.

In Fong Foo v. United States, 369 U.S. 141, 143 (1962) 
(per curiam) the Court held that a directed acquittal 
barred retrial even though the ruling rested on an 
“egregiously erroneous foundation.” Sanabria, 437 U.S. at 
68–69, held that an erroneous evidentiary ruling leading 
to acquittal did not permit a subsequent prosecution. 
Evans reaffirmed that retrial is barred even when the trial 
judge misunderstood what the prosecution had to prove. 
568 U.S. at 318–20. This rule is intentionally unforgiving 
of judicial error, in the context of an accused’s right to be 
free from twice being placed in jeopardy of life or limb.

This rule controls the central question of this case. 
The Mississippi Court of Appeals found the trial judge 
erred in finding a compulsory process violation and held 
dismissal was not an appropriate remedy.  Pet. App. E 
at 32-33. However, the constitutionally relevant question 
is not whether the first judge chose the correct remedy. 
It is whether, after jeopardy attached, the court entered 
an acquittal that terminated Petitioner’s exposure to 
conviction in that proceeding. If so, the trial court’s alleged 
legal error cannot countenance a subsequent prosecution 
based on this Court’s controlling interpretation of the 
Constitutional provision. 

C.	 Scott does not convert this completed-trial 
acquittal into a procedural dismissal.

United States v. Scott, 437 U.S. 82, 96–100 (1978), 
permits a retrial when the defendant obtains termination 
of their prosecution on a ground unrelated to factual 
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guilt or innocence, such as prejudicial pre-indictment 
delay. But Scott maintained the rule that an acquittal 
includes a judicial determination that the prosecution’s 
proof cannot sustain criminal liability. Scott, 437 U.S. at 
91, 96–97. The Evans court later described the line as one 
between substantive rulings resolving criminal liability 
and procedural dismissals that are consistent with guilt. 
Evans, 568 U.S. at 319.

Petitioner’s case sits on the acquittal side of the line 
between procedural dismissals and directed verdicts for 
insufficiency of the prosecution’s evidence to convict, for 
reasons that are plainly absent from Scott. The jury was 
sworn and seated. The prosecution put on its proof absent 
the complainant. The defense put on its proof including the 
unrebutted testimony of the accused. The court withheld 
its ruling until “the case [was] over,” applied the law, as it 
understood it, to the facts established at trial, removed the 
case from the jury, and entered a judgment of acquittal. 

In rendering its decision, the trial court found based 
upon the record that Rogers and his conservator were 
part of the prosecution team; that Rogers’ absence and 
concealment from the trial was intentional and meant to 
thwart and deprive the Petitioner of his Sixth Amendment 
right to compulsory process and his fundamental right 
to fully present his defense, which the prosecution was 
required to prove did not apply beyond a reasonable doubt. 
See Washington v. Texas, 388 U.S. 14, 17-19 (1967) (holding 
compulsory process clause applicable to the states through 
the Fourteenth Amendment). These factual findings of the 
trial court, made due to a motion the Petitioner was forced 
to file to preserve his compulsory process constitutional 
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challenge, and based upon conduct directly attributable to 
the prosecution team compels the application of a double 
jeopardy bar in this case. See Oregon v. Kennedy, 456 U.S., 
667, 679 (1982) (“But we do hold that the circumstances 
under which such a defendant may invoke the bar of 
double jeopardy in a second effort to try him are limited 
to those cases in which the conduct giving rise to the 
successful motion for a mistrial was intended to provoke 
the defendant into moving for a mistrial.”) The intentional 
withholding of a critical defense witness by the prosecution 
team falls squarely within the rule stated in Kennedy. 
The trial court found the compulsory process clause was 
intentionally violated by the prosecution team and entered 
a judgment of acquittal based upon its factual findings. 
Legally right or wrong, that judgment of acquittal bars 
the retrial of the Petitioner. 

The prosecution’s requested remedy is not the 
reinstatement of a guilty verdict, as there was no guilty 
verdict. The prosecution sought and received a second bite 
at the apple. This second trial is precisely the event the 
acquittal-finality rule exists to prevent. See Smith, 543 
U.S. at 467; Martin Linen, 430 U.S. at 570–71.

D.	 The Mississippi Court of Appeals’ test 
risks making the word “acquittal” turn on 
talismanic phrasing.

The Mississippi Court of Appeals’ decision below 
effectively demands that a trial judge separately 
pronounce the prosecution’s evidence “legally insufficient” 
before an otherwise final, merits-connected acquittal can 
receive double-jeopardy effect. Such an approach cannot 
be reconciled with this Court’s repeated admonition that 
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substance governs form. A trial judge may resolve criminal 
culpability through an erroneous legal premise; a mistaken 
evidentiary ruling; or even a mistaken understanding of 
a required element of the prosecution’s case and still bar 
a subsequent prosecution of the defendant so acquitted. 
Evans, 568 U.S. at 318–20; Sanabria, 437 U.S. at 68–69. 
The constitutional finality of the resulting acquittal does 
not depend on whether the judge unfailingly intones a 
particular mantra of acquittal. The trial court’s acquittal 
of the petitioner in this criminal action satisfies double 
jeopardy requirements and bars a retrial. 

II.	 THE TEXT, HISTORY, AND TRADITION OF THE 
DOUBLE JEOPARDY CLAUSE SUPPORT THE 
FINALITY OF THE FIRST ACQUITTAL.

A.	 The constitutional text protects against being 
put in jeopardy twice—not merely against a 
second punishment.

The Fifth Amendment speaks in terms of avoiding 
exposure to a specific risk: no person shall “be subject 
for the same offence to be twice put in jeopardy of life or 
limb.” U.S. Const. amend. V. The constitutional injury is 
therefore not limited to a second conviction or sentence. 
A second trial itself is the harm to be avoided when the 
first trial terminates in an acquittal. See Green v. United 
States, 355 U.S. 184, 187–88 (1957); United States v. 
Wilson, 420 U.S. 332, 342–46 (1975).

This textual focus applies here. Petitioner does not ask 
the Court to speculate about whether a second jury would 
convict. He invokes a fundamental right not to be forced 
through a second trial after the first tribunal terminated 
the prosecution in his favor.
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B.	 The common-law pleas of autrefois acquit 
and autrefois convict supply the historical 
foundation for barring the Petitioner’s second 
trial.

The Court has repeatedly traced the Double Jeopardy 
Clause to the English common-law protections against 
successive prosecution. In Wilson, Justice Marshall 
explained that Lord Coke in the 17th Century described 
double-jeopardy protection through the pleas of autrefois 
acquit, autrefois convict, and pardon, and that Blackstone 
characterized the principle as a universal common-law 
maxim against placing a person in jeopardy more than 
once for the same offense. Wilson, 420 U.S. at 339–42; 
see also Benton v. Maryland, 395 U.S. 784, 795–96 (1969); 
Green, 355 U.S. at 187–88.

The historical rule gave special force to an acquittal. 
The concern was not whether the first tribunal’s reasoning 
could withstand appellate correction, but whether the 
sovereign could attempt to prosecute again after the first 
proceeding had ended favorably for the accused. This 
weighty tradition explains why modern doctrine gives 
acquittals “particular significance” and tolerates even 
serious legal error rather than authorize a second trial. 
See Sanabria, 437 U.S. at 64; Fong Foo, 369 U.S. at 143.

James Madison’s initial proposal for a bar on 
subsequent prosecutions prohibited more than one 
“punishment or trial for the same offense.” 1 Annals of 
Cong. 434 (1789). Debate over that wording reflected 
concern that an absolute bar on a second trial could 
prevent retrial after a defendant successfully appealed 
a conviction.  The final text instead used the historic 
language of jeopardy. See Wilson, 420 U.S. at 340–42.
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This history does not suggest a power to retry a 
defendant after a completed jury trial ends in a court-
decreed acquittal merely because an appellate court later 
disagrees with the trial judge’s constitutional analysis. To 
the contrary, the historical emphasis on former acquittal 
and repeated trial supports the settled modern rule of 
finality and bars the Petitioner’s retrial.

The Court has described the prohibition on retrial 
following acquittal as the “most fundamental rule” of 
double-jeopardy jurisprudence. Martin Linen, 430 U.S. at 
571. The reason is structural as well as personal: repeated 
prosecution permits the sovereign to deploy its superior 
resources until it secures a conviction, while forcing the 
accused to endure repeated expense, anxiety, and risk. 
Green, 355 U.S. at 187–88. Finality after acquittal places 
a constitutional boundary on that sovereign power.

III.	S TA T E  C O U R T S  H AV E  D E V E L O P E D 
MATERIALLY DIFFERENT APPROACHES 
T O  M I X E D  L E G A L - A N D - FA C T U A L 
TERMINATIONS.

A.	 Some courts  demand a demonstrable 
insufficiency determination tied to the 
statutory elements of the offense.

Several state high courts have read Martin Linen 
and Scott to require a comparatively strict showing 
that the trial court actually evaluated the prosecution’s 
evidence against the elements of the charged offense. For 
example, in Connecticut v. Kruelski, 250 Conn. 1, 7–10, 
737 A.2d 377, 381–83 (1999), the court held that an order 
denominated an acquittal did not bar retrial where the 
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ruling rested on a statute-of-limitations defense rather 
than a determination that the prosecution failed to prove 
an element of the offense charged. California likewise 
requires the trial court record to clearly demonstrate that 
a dismissal was based on legal insufficiency of the proof 
before treating said dismissal as an acquittal barring 
retrial. See California v. Hatch, 22 Cal. 4th 260, 271–73, 
991 P.2d 165, 172–73 (2000).

These cases reflect a concern that a defendant should 
not transform every favorable mid-trial legal ruling into 
an acquittal merely by attaching the label of acquittal. 
Such a concern is legitimate. However, when such a rule 
is applied too rigidly, the approach risks turning Martin 
Linen’s substance-over-label inquiry into a requirement 
that the trial judge use a specific mantra regarding 
insufficiency of the evidence to warrant a bar to retrial.

B.	 Other courts apply a more functional inquiry 
into what the trial court actually did.

Other state courts emphasize the practical operation 
of the ruling and the finality of a judicial acquittal. In 
Washington v. Karpov, 195 Wash. 2d 288, 301–05, 458 P.3d 
1182, 1189–91 (2020), the court held that a dismissal for 
failure to prove jurisdiction barred retrial where the trial 
court had substantively treated jurisdiction as an essential 
element; the erroneous legal premise did not deprive the 
ruling of acquittal effect. This reasoning tracks Evans.

Hawai’i l ikewise treated a written judgment 
of acquittal as constitutionally consequential after 
examining the trial court’s actions as a whole, including 
its invitation of a renewed acquittal motion and its express 
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announcement that the defendant had been acquitted. 
Hawai’i v. Lee, 91 Hawai‘i 206, 209–12, 982 P.2d 340, 
343–46 (1999). Maryland has similarly emphasized the 
finality of an intentional acquittal and rejected appellate 
second guessing. See Kendall v. Maryland, 429 Md. 476, 
484–86, 56 A.3d 223, 228–29 (2012); Maryland v. Taylor, 
371 Md. 617, 629–33, 810 A.2d 964, 971–73 (2002).

A Florida intermediate appellate court treated a post-
jeopardy dismissal that withdrew charges from a sworn 
jury as the functional equivalent of an acquittal, even 
though the trial court had not used that label. Florida 
v. Bolick, 512 So. 2d 960, 961 & n.2 (Fla. App. 1987). In 
dissent, from the Mississippi Court of Appeals’ opinion 
authorizing the Petitioner’s retrial, Chief Judge Barnes 
relied on Bolick to support her reasoning to bar retrial. 
Pet. App. A at 39-40.

C.	 The disagreement matters because mixed 
rulings  recur and the constitutional 
consequences is absolute.

The difficulty in assessing what constitutes an acquittal 
for double jeopardy purposes has created divergent 
approaches producing different results across the Nation. 
The problem does not arise with conceptually simple 
cases. A classic judgment of acquittal or directed verdict 
premised on the legal insufficiency of the prosecution’s 
proof constitutes an acquittal; a pretrial dismissal based 
on delay does not. Uncertainty arises in those cases 
where the trial judge reaches a case-dispositive legal or 
constitutional conclusion after receiving trial evidence and 
expressly applying that evidence to the law in arriving at 
a judgment of acquittal. The state court cases noted above 
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illustrate that courts do not apply a uniform methodology 
to classify such rulings, resulting in varying outcomes 
from jurisdiction to jurisdiction.

The consequence of classification could not be 
more important. If the ruling is an acquittal, retrial is 
categorically barred. If it is a procedural dismissal, the 
prosecution may retry the accused. This case offers the 
Court an opportunity to clarify how Martin Linen, Scott, 
Evans, and McElrath apply when the ruling is neither a 
prototypical insufficiency of the evidence finding, nor a 
purely collateral pretrial dismissal. Specifically, the Court 
can clarify the effect of an acquittal entered after the close 
of evidence, but before a jury decision, based on a trial 
court’s finding of a constitutional violation according to 
the facts adduced at trial.

IV.	 THIS CASE IS A PROPER VEHICLE FOR 
CLARIFICATION AND UNIFORMITY ON A 
FUNDAMENTAL TENET OF CONSTITUTIONAL 
LAW.

In this case, certain inarguable procedural aspects 
and facts frame the constitutional question. First, 
jeopardy unquestionably attached when the jury was 
sworn. Second, the prosecution completed its case and 
the defense completed its case. Third, the trial court did 
not merely postpone or abort the proceeding; it removed 
the case from the jury and entered a written judgment 
of acquittal. Fourth, The Mississippi Court of Appeals’ 
reversal of the trial court compels the very harm the 
Double Jeopardy Clause guards against, a second trial. 
Petitioner need not ask this Court to decide whether 
the trial judge correctly found a compulsory-process 
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violation, because this Court’s precedents hold even an 
erroneous acquittal is final if it is an acquittal for federal 
constitutional purposes. Evans, 568 U.S. at 318–20; Fong 
Foo, 369 U.S. at 143.

Finally, this case comes to the Court with a developed 
disagreement below. The en banc majority of the 
Mississippi Court of Appeals treated the trial court 
ruling as a procedural dismissal, and ruled on the merits 
of the constitutional issues presented on appeal; four 
judges dissented from this disposition, emphasizing the 
attachment of jeopardy, the completed trial, and the trial 
court’s application of law to facts developed at trial. Review 
is warranted to supply a rule lower courts presently lack: 
when jeopardy has attached and a trial judge deliberately 
terminates the prosecution in the defendant’s favor 
after evaluating the completed trial record, the federal 
acquittal inquiry must turn on the objective substance and 
operation of that ruling, not on whether the judge invoked 
a particular sufficiency formula, correctly identified the 
governing legal premise, or used the precise words an 
appellate court later considers necessary. Clarification on 
this question is necessary to ensure that the constitutional 
finality of an acquittal does not vary with the vocabulary 
of the trial judge or the characterization supplied by a 
reviewing state court.



16

CONCLUSION

For the reasons set forth above, the petition for a writ 
of certiorari should be granted.

Respectfully submitted,
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DISTRICT ATTORNEY:  
		  BENJAMIN F. CREEKMORE

NATURE OF THE CASE: 
		  CRIMINAL - FELONY

DISPOSITION:  
		  REVERSED AND REMANDED - 

			   07/15/2025
MOTION FOR REHEARING FILED:

EN BANC.

EMFINGER, J., FOR THE COURT

¶1.  A Union County grand jury returned an indictment 
charging Lane Douglas Mitchell with the attempted 
murder of Nathan Russell Rogers. After four days of trial 
in the Union County Circuit Court and after the close 
of all the evidence, but before the case was submitted 
to the jury, the trial court found that the defendant’s 
constitutional right to compulsory process had been 
violated by the “prosecution team.” As a result, the trial 
court entered an “Order Granting Defendant’s Motion 
to Dismiss and Judgment of Acquittal.” The State of 
Mississippi then appealed.

STATEMENT OF FACTS

¶2.  According to Rogers’ mother’s testimony at trial, 
Rogers liked to hike at the Holly Springs National Forest. 
After hiking, he would often visit the Tallahatchie Gourmet 
restaurant in New Albany, Mississippi. As a result of his 
frequent visits, the restaurant staff became familiar 
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with Rogers. On February 9, 2019, Rogers apparently 
visited the restaurant once in the afternoon and then 
returned later that evening. Some of the witnesses noted 
that Rogers appeared to be agitated when he returned 
that evening. The trial testimony revealed that he was 
being rude and made the staff and other customers 
feel uncomfortable that evening. In particular, Rogers’ 
behavior was especially disturbing to Alyvia Jeter, a 
young waitress at the restaurant. Rogers tried to interact 
with Jeter on several occasions, and the more she tried 
to avoid him, the more agitated he became. As a result, 
Jeter was so “distraught” that she had to go outside for a 
moment to “collect” herself.

¶3.  While sitting at the bar, Mitchell overheard bar 
patrons and staff discussing Rogers’ behavior and how 
he had been making everyone uncomfortable. Around 
the time of closing, Rogers left the restaurant but said he 
would return. Rogers’ comment caused Mitchell, his father 
Torrey Mitchell1 (who was a bartender at the restaurant), 
and the other patrons concern that he might return with a 
weapon. Before the staff could lock the front door, Rogers 
returned with his hands in the pockets of his “big puffy 
looking jacket” and sat down at the bar.

¶4.  Upon Rogers’ return, he confronted Jeter and tried 
to talk to her. Worried for Jeter’s safety, Torrey told her to 
get behind the bar, and he asked Rogers to leave. Rogers 

1.  Mitchell’s father’s name is spelled “Torrie” throughout the 
trial transcript. However, pleadings contained in the record show 
his name spelled “Torrey.” For the purpose of this opinion, we spell 
his name “Torrey.”
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aggressively approached Torrey with his hands still in 
his pockets, causing Torrey to believe that Rogers was 
concealing a weapon. Torrey “grabbed [Rogers’] hands . . .  
to keep him from pulling whatever he had in his pockets 
out.” At that point, Mitchell came up behind Rogers and 
stabbed him in the neck with a paring knife from the 
bar. Torrey and other patrons rendered medical aid to 
Rogers until the paramedics arrived. These acts were 
captured on video and introduced into evidence at trial. 
Rogers suffered severe injuries and was transported to 
the hospital in serious condition. Mitchell waited for law 
enforcement to arrive and was subsequently taken into 
custody. Dr. Raymond Orgler, the surgeon who treated 
Rogers at North Mississippi Medical Center that night, 
stated that Rogers arrived with a life-threatening injury 
and underwent immediate surgery. Rogers remained in 
the hospital for twelve days.

PROCEDURAL HISTORY

¶5.  On March 27, 2019, a Union County grand jury 
indicted Mitchell for attempted murder.2 On November 
12, 2019, the Probate Court of Shelby County, Tennessee, 
appointed Rogers’ father, Bob Rogers, as Rogers’ 
emergency conservator.3 A permanent conservatorship 
was established in January 2020, with medical records 
placed under seal.

2.  See Miss. Code Ann. § 97-3-19(1)(a) (Supp. 2017).

3.  To avoid confusion, we will refer to Bob Rogers as the 
conservator or Rogers’ father.
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¶6.  Over the next three years, Mitchell’s criminal trial 
was continued six times at his request. At least twice, the 
trial was reset by the court. It appears from the record 
that most of the delay can be attributed to discovery 
issues. Discovery in this case was complicated by the 
fact that Rogers had sued The Tallahatchie Gourmet 
LLC and Torrey Mitchell in the United States District 
Court for the Northern District of Mississippi in Russell 
Rogers v. The Tallahatchie Gourmet LLC et al., Civil 
Action No. 3:19-cv-00142-GHD-JMV. The federal district 
court entered a “Protective Order” on July 29, 2020, to 
protect Rogers’ medical records and medical information 
produced in the civil matter.

¶7.  On December 8, 2020, Mitchell filed a motion in 
his criminal case seeking discovery of materials from 
the federal case. Meanwhile, the district attorney and 
Mitchell’s criminal defense attorney signed an “Agreed 
Order” on that same date concerning the preservation 
of the medical records, depositions, and other evidence 
produced in the federal civil case. On July 8, 2021, counsel 
for Rogers in the federal civil litigation filed a motion in 
this criminal action seeking to have the trial court dissolve 
the prior Agreed Order. The motion advised the trial court 
that no notice had been given to Rogers’ civil attorney 
of the motion filed in the trial court on December 8. The 
motion further advised the trial court that at the time the 
motion was filed and the order was entered on December 8, 
the civil litigation had concluded by settlement. As a result, 
the Protective Order in place in federal court required 
all parties to destroy all privileged information obtained 
during that litigation or return the information to the 
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producing party within thirty days of the dismissal of the 
action. The motion noted that such information would still 
be available from the original sources of the information. 
Ultimately, the trial court entered an order on May 16, 
2022, vacating the Agreed Order and outlining the course 
of discovery for the relevant records thereafter.

¶8.  On May 31, 2022, the conservator for Rogers filed a 
“Motion for Partial Reconsideration of Order Vacating.” 
The motion asked the trial court to reconsider its prior 
order and require Mitchell to comply with Mississippi Rule 
of Criminal Procedure 33(c)’s subpoena requirements to 
obtain Rogers’ “post incident” medical records. This rule 
requires notice to the party and a hearing by the court 
to evaluate the merits of the request for records. MRCrP 
33(c). The trial court clarified that all parties were required 
to follow the Mississippi Rules of Criminal Procedure 
regarding the issuance of subpoenas. Thereafter, the 
conservator filed several responses in opposition to the 
issuance of subpoenas, and the court heard those matters 
on several different dates.

¶9.  Four days before the trial was scheduled to begin, on 
May 4, 2023, Mitchell caused a subpoena to be issued for 
Rogers.4 At the pretrial conference on May 5, Mitchell’s 

4.  While the issuance of the subpoena is recorded on the MEC 
docket, we do not have a copy of the subpoena in the record on appeal. 
Therefore, we do not know what address was used for service of that 
subpoena. In a motion filed on May 6, the defense represented that the 
subpoena was issued for service on Rogers’ conservator. The motion 
further indicates that the defense was advised by the conservator’s 
attorney that neither the conservator nor the attorney could accept 
service of the subpoena on behalf of Rogers.
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attorney asked the prosecutors if the subpoena could 
be served at the address for the conservator. The State 
advised counsel that it was Rogers’ last known address, 
and if the State had a better address, then the State’s 
subpoena would have been served.5 On Saturday, May 6, 
2023, the defense filed a motion for a certificate requiring 
the attendance of Rogers as an out-of-state witness.6 In 
this motion, Mitchell asked the trial court to order that 
Rogers be taken into custody and delivered to court. 
On Monday, May 8, the conservator filed a response in 
opposition to the motion, asking that the court remove the 
requirement that Rogers be taken into custody.

¶10.  The jury trial commenced on May 8, 2023. Prior 
to jury qualification and voir dire, Mitchell brought his 
petition for an out-of-state subpoena before the trial 
court. Although the attorney for the conservator was not 
present, the State joined in the conservator’s request 
that the certificate for the subpoena be issued without the 
requirement that Rogers be taken into custody. The trial 
court judge noted:

And again, if [Rogers is] served, if he’s under 
process and somebody is going to advise the 

5.  The State had been unable to serve Rogers with a subpoena 
as well.

6.  Mitchell attempted to secure Rogers’ presence at trial 
pursuant to the “uniform law to secure the attendance of witnesses 
from without the state in criminal cases.” Miss. Code Ann. §§ 99-
9-27 to 99-9-35 (Rev. 2000). But we find no case where this process 
has sought to require the attendance of a witness who is under a 
conservatorship.
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Court that he’ll be here at a date, time and place 
certain, or here at a date and time certain in 
the Union County Courthouse . . . , the Court is 
absolutely willing to accommodate that. What 
I’m not willing to do is rely on the conservator to 
get him here if he’s going to be playing games, 
in the opinion of the Court, with the Court 
regarding the victim of this heinous alleged 
crime. I mean, why isn’t he here? I mean, I 
can’t even fathom it. I tell you what, I’ve been 
practicing law long enough to know that will 
end up being an issue that I have to rule that 
I’m not prepared to rule on right now. But I 
can’t imagine a victim of a crime not appearing 
at court.

The court then issued a certificate for presentation to a 
Tennessee court of record in order for the Tennessee court 
to require that Rogers be taken into custody and delivered 
by law enforcement to Union County, Mississippi, to attend 
the trial.

¶11.  As will be discussed in more detail below, later on 
May 8, the defense filed the certificate in the Circuit Court 
of Shelby County, Tennessee. That circuit court issued a 
summons for Rogers to appear in that court on May 10, 
2023, at 9:30 a.m. for a hearing as to whether he should be 
taken into custody and delivered to Union County.

¶12.  Still on May 8, after the jury was impaneled and the 
parties made their opening statements, defense counsel 
asked the trial court (outside the jury’s presence):
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Your Honor, I’d like to inquire about the State 
if they have any knowledge of where Nathan 
Rogers is. The reason I ask that is because as 
you know, Your Honor, the defense filed a motion 
on Saturday in order to get process issued 
through the State of Tennessee. Mr. Brock, 
my co-counsel, along with Mr. Fleitas, he has 
been in Tennessee all morning and is presently 
waiting on an order from a Shelby County court, 
which he says should be done in the next 30 
minutes, which would provide that subpoena 
process. So we’re jumping through a lot of 
hoops to find [Rogers]. And my understanding 
from Friday - - and I just wanted the State to 
confirm - - is that to their knowledge, the only 
place to serve him would be at the last known 
address in Shelby County that was on the 
incident report. So I’m trying to figure out if 
we know the whereabouts of [Rogers].

The prosecutor replied, “I don’t have any idea. . . . I’ve 
never met him, never seen him, don’t know where he is, 
never talked to him.” The defense argued, “[W]e are 
being denied Mr. Mitchell’s right to compulsory process 
and we would like the court to conduct an inquiry into the 
whereabouts of [Rogers].”

¶13.  Noting that the State “want[ed] Rogers as bad as 
they do,” the prosecutor told the trial judge that it had 
informed the conservator (Rogers’ father) that if Rogers 
does not testify, “they’re sabotaging my case.” Defense 
counsel then argued:
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I have never seen a prosecution team, a police 
department or anyone who when faced with a 
recalcitrant and uncooperative witness moved 
the case forward. . . . And yet here we are doing 
service for Mr. Bob Rogers and Mr. Nathan 
Rogers and they can’t be bothered to be here. . . .  
Due process has been violated; Brady has been 
violated; compulsory process has been violated.

While the trial judge acknowledged that the State had 
done nothing to “avoid or hide” the victim, he noted that 
it was “apparent . . . the conservator has or is trying to 
be an impediment to this case moving forward.” The trial 
resumed, and the State called its first witness.

¶14.  The defense filed a “Motion to Dismiss and for 
Judgment of Acquittal” on May 9, the second day of trial, 
requesting that the trial court “dismiss the charges and 
indictment against [Mitchell] by entering an acquittal 
on account of the prosecution’s conduct and for a failure 
of proof by the prosecution.” The court held the motion 
in abeyance, finding the matter was not yet ripe for 
consideration. The Tennessee circuit court’s summons was 
returned not served on May 9, and, as will be discussed 
below, the Tennessee probate court entered an order 
finding Rogers incompetent to testify and quashing our 
trial court’s out-of-state subpoena effort.

¶15.  After the State rested its case-in-chief, the defense 
moved for a directed verdict. The trial court denied the 
motion. Regarding the defense’s earlier motion to dismiss 
and for acquittal, the court again found that the motion was 



Appendix A

11a

not yet ripe. It was at that point that the attorney for the 
conservatorship produced an order from the Tennessee 
probate court quashing the trial court’s certificate for 
presentation for Rogers. In the order, the probate court 
determined that Rogers was “a disabled person, and 
his particular mental health disabilities render[ed] him 
incapable of testifying in any proceedings, much less the 
criminal trial in which he was the victim of an undisputed 
near-fatal stabbing.” The trial court stated:

If [the defense] calls . . . Nathan Rogers and he 
is not here, we need to make an announcement 
on the record that he’s not here. I’m going to ask 
the State to respond as to whether you know if 
he’s coming or not. In my opinion, he is certainly 
the victim of this crime. And in my opinion, he 
is, for lack of a better word, a member of your 
team.

You, I know have a subpoena issued as well. 
I don’t know if it’s been quashed or not, but I 
want to be able to ask if he intends on coming.

Earlier today I was advised, I believe here at 
the bench, that he may -- or it was anticipated 
that he might be here to testify in the morning.

The State replied:

I don’t think he’s going to be here.

. . . .
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As I told the Court, I had it scheduled 
for [Rogers] to come if he was coming on 
Wednesday morning. And then we saw we’re 
going to finish early, so I called them and said 
if he’s coming, he better get here today. And 
then that’s when they told me [his mother] was 
coming to explain.

The defense then called Rogers as its first witness (three 
times in open court); Rogers did not appear. The court 
stated for the record: “[Rogers] has not appeared. I don’t 
know if he’s been served his subpoenas or not, I don’t. . . . 
I’d say call your next witness.” The defense then proceeded 
to put on its case-in-chief.

¶16.  On May 10, 2023, the conservator filed a petition for 
writ of prohibition with the Mississippi Supreme Court, 
seeking a stay of the trial to “evaluate the confrontation 
issue” presented by the defense’s motion. When the trial 
court was apprised of this filing during trial, the court 
noted, “I maintain the comment that the Court made on 
the record in chambers that even during this trial, the 
conservator continues to try to play puppet master or 
influence this trial or manipulate this trial, in the opinion 
of this judge.” The supreme court found the conservator 
did not have standing in the criminal proceeding, however, 
and denied the petition. See Order, Rogers v. State, No. 
2023-M-00544 (Miss. May 10, 2023).

¶17.  After both parties rested, the defense moved for “a 
directed verdict of acquittal as to the charge of deliberate 
design attempted murder,” arguing that Mitchell’s 
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actions “are entirely consistent with self-defense” and 
that there was no evidence of “criminal intent.” The 
defense also renewed its pending motion to dismiss on the 
basis that Mitchell’s rights under the Sixth Amendment 
(compulsory process) were violated. Finding Mitchell’s 
motion to dismiss and for judgment of acquittal was 
now ripe for consideration, the trial judge observed that 
the conservator and Rogers’ attorney had been actively 
involved in the criminal case (e.g., fighting subpoenas 
and filing “motions to quash certain things”) prior to 
trial and had worked “in concert and in tandem with the 
State[.]” The judge was especially bothered by the fact that 
Rogers’ conservatorship was finalized in January 2020, 
yet Rogers “could come down here the summer of 2020  
. . . and participate in the depositions” for the federal civil 
case. The judge stated for the record that “the conservator 
has caused the filing of three different matters in three 
different jurisdictions during this case, but he can’t come 
and his son, the victim, can’t come.”

¶18.  For these reasons, the trial court determined that 
Mitchell’s constitutional rights had been violated. The 
court then dismissed the jury, holding:

It is the opinion of the court and consistent 
with the law in the State of Mississippi and the 
United States of America that the dual angle 
of our criminal justice system is that guilt 
shall not escape or innocent suffer. I believe 
that all criminal defendants are entitled to a 
fundamental fair trial.
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There are things that have happened in this 
case that I believe ha[ve] violated [Mitchell’s] 
Fifth, Sixth and Fourteenth Amendment 
rights. Specifically, the [c]ourt is of the opinion 
that the compulsory process provisions of the 
constitution have been violated. The [c]ourt 
has read many cases and believes that the 
adversarial system depends upon both parties 
being able to present evidence and explore 
relevant facts on a particular case.

This is not -- for the record more than for the 
jury, it’s not a confrontation clause issue. We 
all hear the phrase you have a right to confront 
your accuser. Well, in this particular case, the 
State of Mississippi is bringing the matter 
forward, but the victim has not appeared. 
He has been -- there has been process or a 
subpoena issued for his appearance.

. . . .

You did see his mother appear to testify a 
couple of days ago in trial, but [Rogers] hasn’t 
appeared. And there are certain issues that 
have been presented to the [c]ourt that make 
the [c]ourt of the opinion that the compulsory 
process provision of the [C]onstitution has been 
violated. The [c]ourt is of the opinion that Lane 
Mitchell’s due process rights have been violated. 
And they work together, the compulsory 
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process and due process rights. And the [c]ourt 
is of the opinion that his due process rights have 
been violated.

. . . But based on some jurisdictional issues and 
such as that, based on my interpretation of the 
law as I know, to the facts that I know have been 
established now that the case is over, I just felt 
that it was the correct, fair and just thing to 
do under these facts and under the law to not 
give it to [the jury], to take it and enter an order 
dismissing the case and a judgment of acquittal.

On May 23, 2023, the trial court entered its written order 
nunc pro tunc, granting Mitchell’s motion to dismiss, 
holding:

IT IS THEREFORE ORDERED AND 
ADJUDGED that the Indictment returned 
against Lane Douglas Mitchell for the crime 
of attempted murder be, and the same is 
hereby, Dismissed for the violations of his 
Constitutional rights discussed above.

I T  I S  F U RT H ER  OR DER ED  A N D 
ADJUDGED that a Judgment of Acquittal be 
entered by the Clerk as to the disposition of 
the charges.

The State appeals from the trial court’s judgment.
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ANALYSIS

¶19.  This case presents the Court with unique facts 
and procedural issues. Rogers, the alleged victim, is a 
Tennessee resident. After Rogers was severely injured 
in this event, a conservator was appointed for Rogers 
by a Tennessee probate court.7 Rogers did not give 
a statement to law enforcement, and the prosecutors 
did not speak to him prior to trial. The State indicated 
that while it would like for him to testify at trial, the 
prosecution could proceed without him. Mitchell decided, 
at some point, that he needed to call Rogers as a defense 
witness. The defense, however, did not start the out-of-
state subpoena process to secure Rogers’ appearance 
until four days before the trial was scheduled to begin. 
Although Mitchell presented his petition to a Tennessee 
circuit court, the summons for Rogers to appear for the 
required statutory hearing in that court was returned not 
served. Meanwhile, the conservator petitioned the probate 
court to quash the out-of-state subpoena effort. Finding it 
had exclusive jurisdiction over its ward and that Rogers 
was “unfit and incompetent to testify,” the probate court 
refused to require Rogers to attend the trial. An order was 
entered by the probate court on May 9, 2023, declaring the 
certificate issued by the Circuit Court of Union County, 
Mississippi void ab initio. While Mitchell’s defense was 
given notice of the order, there is no evidence that the 
defense attempted to appeal the decision of the Tennessee 

7.  The order appointing the conservator is not in the appellate 
record, but subsequent orders show that Rogers was diagnosed with 
post-traumatic stress disorder (PTSD) as a result of the alleged 
offense.
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probate court. Mitchell did not move for a continuance to 
secure Rogers’ appearance at trial and did not move for 
a mistrial after the ruling by the probate court. The trial 
continued, and at the close of all the evidence but before 
the case was submitted to the jury for its consideration, 
the trial court entered its “Order Granting Defendant’s 
Motion to Dismiss and Judgment of Acquittal.”

¶20.  We will divide our consideration of the issues 
presented into two parts below. First, we will address the 
issue of appellate jurisdiction, and then we will address 
whether the trial court erred by entering the order to 
dismiss the indictment.

I.	 Appellate Jurisdiction

¶21. The Mississippi Supreme Court has held “that the 
State may not appeal a criminal case except where specific 
statutory authority grants it the right to do so.” State v. 
Hicks, 806 So. 2d 261, 263 (¶8) (Miss. 2002) (quoting State 
v. Parks, 415 So. 2d 704, 705 (Miss. 1982)). Further, “[i]n  
criminal cases, the State ‘is allowed to take an appeal 
only to the extent that a statute confers the right.’” State 
v. Parkman, 106 So. 3d 378, 381 (¶9) (Miss. Ct. App. 2012) 
(quoting State v. Insley, 606 So. 2d 600, 602 (Miss. 1992)). 
The Mississippi Legislature made provisions for the 
prosecution to appeal rulings of a circuit court in criminal 
cases in Mississippi Code Annotated section 99-35-103 
(Rev. 2020), which reads as follows: 

The state or any municipal corporation may 
prosecute an appeal from a judgment of the 
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circuit court in a criminal cause in the following 
cases:

(a)  From a judgment sustaining a 
demurrer to, or a motion to quash an 
indictment, or an affidavit charging 
crime; but such appeals shall not bar 
or preclude another prosecution of the 
defendant for the same offense.

(b)  From a judgment actual ly 
acquitting the defendant where a 
question of law has been decided 
adversely to the state or municipality; 
but in such case the appeal shall not 
subject the defendant to further 
prosecution, nor shall the judgment 
of acquittal be reversed, but the 
Supreme Court shall nevertheless 
decide the question of law presented.

(c)  From a ruling adverse to the 
state or municipality in every case 
in which the defendant is convicted 
and prosecutes an appeal; and the 
case shall be treated as if a cross 
appeal had been formally presented 
by the state. All questions of law thus 
presented shall be decided by the 
Supreme Court.

This statutory authority for criminal appeals by the State 
was described in Jamison v. City of Carthage, 864 So. 2d 
1050, 1053 (¶7) (Miss. Ct. App. 2004):
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Appeals by the prosecution are severely limited, 
granted only in situations which can generally 
be divided into two basic groups: (a) appeals 
permitted in order to determine a question 
of law; and (b) appeals permitted so long as 
the traditional concept of double jeopardy is 
not violated. State v. Insley, 606 So. 2d 600, 
602 (Miss. 1992).

(Emphasis added).

¶22.   With that law in mind, section 99-35-103(a) provides 
for appeals in those instances where a charging instrument 
is dismissed before a decision is made concerning the 
merits of the charge. Such a dismissal does not prevent 
a subsequent prosecution for the same offense.8 Section 
99-35-103(b) allows for appeals as to questions of law in 
those instances where the defendant is actually acquitted 
by the judge or jury (a decision on the merits of the case, 
which we discuss below), and it does prevent a subsequent 
prosecution for the same offense.9 Section 99-35-103(c) 
provides for appeals in those cases where a defendant is 
found guilty and perfects an appeal. Subsection (c) allows 
for the prosecution to “cross appeal” from a ruling on a 
question of law that had been decided adversely to the 
prosecution.10 It is clear that the State cannot proceed 
pursuant to subsection (c) because the defendant was not 
convicted, and the defendant did not appeal.

8.  See Parkman, 106 So. 3d at 381 (¶10).

9.  Id. at (¶11).

10.  Id. at 381 n.1
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¶23.  Mitchell argues on appeal that he was acquitted 
by the trial court because of “blatant violations of his 
constitutional rights.” He contends that there is no 
statutory authority for the State to appeal his acquittal 
and argues that the appeal should be dismissed. Mitchell’s 
basic argument is that the trial court’s ruling presents a 
mixed question of law and fact. Therefore, citing State v. 
Hudson, 351 So. 3d 995 (Miss. Ct. App. 2022), Kemper 
County v. Parks, 281 So. 3d 208 (Miss. Ct. App. 2019), 
and State v. Ashley, 194 Miss. 110, 11 So. 2d 832 (1943), 
Mitchell contends the State cannot appeal the trial court’s 
decision. In the alternative, “[a]ssuming arguendo that 
the State’s appeal is proper,” Mitchell contends, citing 
McGraw v. State, 688 So. 2d 764 (Miss. 1997), that the 
State cannot seek retrial on the attempted murder charge 
without violating his constitutional protection against 
double jeopardy. Mitchell then argues that subsection 
99-35-103(a) applies only “to cases in which the trial 
court prematurely dismisses an indictment in pre-trial 
proceedings. Mitchell reasons that if the State has a right 
to appeal, then it must be considered under subsection 
99-35-103(b) because he was acquitted by the trial judge 
at the conclusion of the trial.

¶24.  To determine whether the State has a statutory 
right to appeal pursuant to either subsection (a) or (b), we 
must first decide whether the trial court’s order in this 
case is an “acquittal.” As stated in Jamison, section 99-35-
103 includes “appeals permitted so long as the traditional 
concept of double jeopardy is not violated.” Jamison, 864 
So. 2d at 1053 (¶7). Here, the trial court used the phrase 
“Judgment of Acquittal” as part of the title of its order, but 
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we find this alone does not invoke the Fifth Amendment 
protection against double jeopardy.

¶25.  In Smith v. United States, 599 U.S. 236, 253, 143 
S. Ct. 1594, 216 L. Ed. 2d 238 (2023), the Supreme Court 
stated:

[R]etrial is permissible when a trial 
terminates “on a basis unrelated to factual 
guilt or innocence of the offence of which 
[the defendant] is accused.” Scott, 437 U.S. 
at 99, 98 S. Ct. 2187. For example, the Double 
Jeopardy Clause is not triggered when a 
trial ends in juror deadlock, see Blueford 
v. Arkansas, 566 U.S. 599, 610, 132 S. Ct. 
2044, 182 L. Ed. 2d 937 (2012), or with a 
judgment dismissing charges because of a 
procedural issue like preindictment delay, see 
Scott, 437 U.S., at 84, 98 S. Ct. 2187. In these 
circumstances, the termination of proceedings 
is perfectly consistent with the possibility that 
the defendant is guilty of the charged offense.

(Emphasis added). In United States v. Scott, 437 U.S. 
82, 96-97, 100, 98 S. Ct. 2187, 57 L. Ed. 2d 65 (1978), the 
Supreme Court explained:

We have previously noted that “the trial 
judge’s characterization of his own action 
cannot control the classification of the 
action.” Jorn, 400 U.S., at 478 n. 7, 91 S. Ct., 
at 554 (opinion of Harlan, J.), citing United 
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States v. Sisson, 399 U.S. 267, 290, 90 S. Ct. 
2117, 2129, 26 L. Ed. 2d 608 (1970). See also 
Martin Linen, 430 U.S., at 571, 97 S. Ct., at 
1354; Wilson, 420 U.S., at 336, 95 S. Ct., at 1018. 
Despite respondent’s contentions, an appeal is 
not barred simply because a ruling in favor of a 
defendant “is based upon facts outside the face 
of the indictment,” id., at 348, 95 S. Ct., at 1024, 
or because it “is granted on the ground . . . that 
the defendant simply cannot be convicted of the 
offense charged,” Lee, 432 U.S., at 30, 97 S. Ct., 
at 2146. Rather, a defendant is acquitted only 
when “the ruling of the judge, whatever its 
label, actually represents a resolution [in the 
defendant’s favor], correct or not, of some 
or all of the factual elements of the offense 
charged,” Martin Linen, supra, 430 U.S., at 
571, 97 S. Ct., at 1355. Where the court, before 
the jury returns a verdict, enters a judgment 
of acquittal pursuant to Fed. Rule Crim. Proc. 
29, appeal will be barred only when “it is 
plain that the District Court . . . evaluated the 
Government’s evidence and determined that it 
was legally insufficient to sustain a conviction.” 
430 U.S., at 572, 97 S. Ct., at 1355.

. . . .

We think the same reasoning applies in pari 
passu where the defendant, instead of obtaining 
a reversal of his conviction on appeal, obtains 
the termination of the proceedings against him 
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in the trial court without any finding by a court 
or jury as to his guilt or innocence. He has not 
been “deprived” of his valued right to go to the 
first jury; only the public has been deprived of 
its valued right to “one complete opportunity 
to convict those who have violated its laws.” 
Arizona v. Washington, [434 U.S. 497, 509, 98 
S. Ct. 824, 54 L. Ed. 2d 717 (1978)]. No interest 
protected by the Double Jeopardy Clause is 
invaded when the Government is allowed to 
appeal and seek reversal of such a midtrial 
termination of the proceedings in a manner 
favorable to the defendant.

(Emphasis added). In McGraw, 688 So. 2d at 766-67, the 
Mississippi Supreme Court identified the circumstances 
where double jeopardy protection would prevent a retrial:

Double jeopardy serves to protect a defendant 
from being twice prosecuted for the same 
offense. A defendant’s double jeopardy right 
not to be re-prosecuted for the same offense 
accrues instantly upon the happening of 
some event in criminal proceedings against 
him. There are only three possible jeopardy 
terminating events: (1) an acquittal; (2) a trial 
court determination of insufficiency leading 
to a directed verdict of acquittal; and (3) an 
unreversed determination on direct appeal 
that there was insufficient evidence to support 
the conviction. Vanderbilt v. Collins, 994 F. 
2d 189, 195 (5th Cir. 1993), citing Hudson v. 
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Louisiana, 450 U.S. 40, 101 S.Ct. 970, 67 L. 
Ed. 2d 30 (1981) (trial court determination 
of insufficiency); Burks v. United States, 437 
U.S. 1, 98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978) 
(unreversed determination on direct appeal of 
insufficiency).

(Emphasis added). Based upon the above law, the 
transcript of the trial court’s reasoning for its ruling, and 
the language in the trial court’s order, we find that the 
trial court dismissed the indictment and terminated the 
trial based upon the court’s finding that Mitchell’s right to 
compulsory process had been violated. The trial court did 
not find that the State’s evidence was legally insufficient 
or that Mitchell was factually not guilty. Because this 
appeal is not from an order “actually acquitting” Mitchell, 
the State’s appeal cannot be justified pursuant to section 
99-35-103(b).

¶26.  Having found that subsections (b) and (c) do not 
provide a basis for this appeal, we consider the State’s 
argument that this appeal is proper under subsection 
99-35-103(a). Citing Hicks v. State, 806 So. 2d 261 (Miss. 
2002), Mitchell argues that section 99-35-103 should be 
strictly construed, and he contends that this Court’s 
acceptance of the State’s position that the appeal is 
authorized by subsection (a) would “modify the policy 
of Miss. Code Ann. § 99-35-103 in contravention of the 
constitutional rights of Lane Mitchell and to wholly 
disregard the plain language of the statute in disregard 
of the princip[le] of strict construction.” Mitchell contends 
that subsection (a) specifically applies “to cases in which 
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the trial court prematurely dismisses an indictment in 
pre-trial proceedings.” Because the trial court’s order 
came after jeopardy had attached and after the close of 
all the evidence, Mitchell argues that subsection (a) cannot 
apply. We find Mitchell’s interpretation of the statute 
unnecessarily narrow and wrong.

¶27.  In In re Guardianship of Duckett, 991 So. 2d 1165, 
1181-82 (¶37) (Miss. 2008), the supreme court stated:

If a statute is plain and unambiguous, there is 
no need for this Court to engage in statutory 
interpretation. DuPree v. Carroll, 967 So. 2d 
27, 30 (Miss. 2007) (citation omitted). On the 
other hand, if a statute is ambiguous or silent 
on a specific issue, statutory interpretation 
is appropriate. Id. “The primary rule of 
construction is to ascertain the intent of the 
legislature from the statute as a whole and from 
the language used therein.” Bailey v. Al-Mefty, 
807 So. 2d 1203, 1206 (Miss. 2001) (quoting 
Clark v. State ex rel. Miss. State Med. Ass’n, 
381 So. 2d 1046, 1048 (Miss. 1980)). But “the [C]
ourt, in determining the legislative intent, may 
look not only to the language used but also to its 
historical background, its subject matter, and 
the purposes and objects to be accomplished.” 
Id. “Unthought of results must be avoided if 
possible, especially if injustice follows, and 
[an] unwise purpose will not be imputed to the 
Legislature when a reasonable construction 
is possible.” Evans v. Boyle Flying Serv., 
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Inc., 680 So. 2d 821, 825 (Miss. 1996) (internal 
quotation and citation omitted).

(Emphasis added). We find that subsection 99-35-103(a) 
is “plain and unambiguous.” In the case at bar, the 
trial court granted (sustained) the defendant’s motion 
to dismiss (quash) the indictment. This is exactly the 
situation covered by subsection (a): the dismissal of a 
charging instrument before a decision is reached on 
the merits of the case. Any attempt to limit the scope of 
subsection 99-35-103(a) to pretrial motions to dismiss 
(quash) an indictment that allege defects on the face of 
the indictment is not justified by the plain language of 
the statute. We find that subsection 99-35-103(a) does 
not contain any such limitation. Instead, it plainly and 
unambiguously applies to all efforts to dismiss a charging 
instrument, for any reason, at whatever time it may be 
filed. See State v. Woodall, 801 So. 2d 678, 687 (¶32) (Miss. 
2001) (reversing dismissal of indictment for speedy trial 
violation, reinstating the indictment, and remanding for 
trial); Parkman, 106 So. 3d at 381 (¶9) (involving the 
motion to dismiss alleging prosecution was barred by a 
two-year statute of limitations); State v. Delaney, 52 So. 
3d 348, 351 (¶11) (Miss. 2011) (involving motion seeking 
to dismiss indictment because pre-indictment probable 
cause hearing was not conducted pursuant to Mississippi 
Code Annotated section 99-3-28 (Rev. 2007)). In these 
cases, appellate jurisdiction was based on subsection 99-
35-103(a) despite the fact that there was no claim of any 
defect on the face of the indictment.

¶28.  The fact that (1) the motion was filed after the jury 
was impaneled; (2) that the motion was not heard and 
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ruled upon until the close of all evidence; and (3) that the 
motion and ruling were not based upon a defect in the 
indictment should not enable such a ruling by the trial 
court to avoid appellate review. While the statute may be 
silent on this “specific issue,” to interpret the statute to 
allow the dismissal of an indictment charging attempted 
murder to escape review under these circumstances would 
be to impute an “unwise purpose” to the Legislature and 
would lead to an unjust result in this case and future cases. 
See Duckett, 991 So. 2d at 1182 (¶37). We find that we 
have appellate jurisdiction to consider the State’s appeal 
pursuant to subsection 99-35-103(a).

II.	 Order Dismissing Indictment

¶29.  Having found that this Court has appellate 
jurisdiction to consider the State’s appeal pursuant to 
subsection 99-35-103(a), we now consider whether the 
trial court erred by terminating the trial of this matter 
and dismissing the indictment. It is clear that the trial 
judge believed that the conservator for Rogers and the 
conservator’s attorney were obstructing the court’s effort 
to provide Mitchell with a fair trial. The trial judge found 
that these persons were part of the “prosecution team” 
and that their conduct should be attributed to the State. 
We find that the trial court erred in this regard.

¶30.  In addition to a conservator having been appointed 
for Rogers in the Probate Court of Shelby County, 
Tennessee, civil litigation concerning this event was 
ongoing in the United States District Court for the 
Northern District of Mississippi. The record is clear, as 
shown above, that during the pendency of this criminal 
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proceeding, from March 2019 until trial in May 2023, 
there were several hotly contested issues involving 
the civil proceeding, the criminal proceeding, and the 
conservatorship. These are the types of disputes that 
the trial court had to deal with in an effort to move this 
indictment to trial.

¶31.  It appears from the record that the defense first 
sought to secure the attendance of Rogers at trial by 
starting the process to obtain an out-of-state subpoena 
four days before the trial was set to begin.11 The defense 
filed a petition in the Circuit Court of Shelby County, 
Tennessee, on May 8, 2023, causing a civil summons to 
be issued from that court. The summons required Rogers 
to appear on May 10, 2023, at 9:30 a.m. for a hearing to 
determine whether he should be taken into custody and 
delivered to Union County, Mississippi, to attend the trial 
of this matter. However, that civil summons was returned 
not served on May 9, 2023, stating that Rogers could not 
be found.

¶32.  About the same time, the conservator for Rogers 
filed an emergency motion in the probate court asking 
the court to quash the out-of-state subpoena. The probate 

11.  Mitchell’s defense counsel announced “ready for trial” even 
though they knew that they had not secured Rogers’ appearance at 
trial. The defense should have requested a continuance in order to 
assure the out-of-state subpoena had been served and approved by 
the Tennessee courts. Once the defense found that the Tennessee 
court had denied the subpoena, they should have requested a mistrial 
because, as discussed later, dismissal of the indictment was not an 
available remedy.
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court found that Rogers suffers from PTSD as a result of 
the injuries he sustained in the alleged murder attempt. 
The court also found that the purpose of the probate court 
and the conservator is to protect the person and property 
of a disabled person. The probate court further found:

The Ward is a disabled person, and his 
particular mental health disabilities render 
him incapable of testifying in any proceeding, 
much less the criminal trial in which he was 
the victim of an undisputed near-fatal stabbing. 
Irreparable damage to the Ward’s mental 
health would result if this Court did not provide 
relief from the Certificate.

As a result, the court ordered:

[T]he Certificate Concerning Attendance of 
Out-of-State Witness issued by the Circuit 
Court of Union County, Mississippi is void ab 
initio and thus quashed or otherwise denied 
because it seeks to exercise jurisdiction over 
the Ward’s person when this Court has sole 
jurisdiction over the Ward’s person. . . . [T]he 
Ward is unfit and incompetent to testify.

This order was entered on May 9, which was the second 
day of trial, with instructions that a copy be delivered to 
the Circuit Court of Union County, Mississippi.

¶33.  After the State had rested its case-in-chief, Mitchell 
moved for a directed verdict, which the trial court denied. 
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Still on May 9, before the defense began its case, the 
transcript reflects that the defense, the prosecution, 
and the trial court were given a copy of the probate 
court’s order. Having been made aware of the probate 
court’s denial of the request for an out-of-state subpoena 
for Rogers, there is no evidence in the record that the 
defense attempted to appeal the decision. The defense 
did not seek a continuance in order to appeal the probate 
court’s decision and did not request a mistrial. Instead, 
the defense went forward with its case-in-chief.

¶34.  The defense called Rogers as its first witness, and 
the record reflects that Rogers did not appear. Over the 
next two days, the defense called fourteen witnesses 
to testify in Mitchell’s behalf. At the close of its case-
in-chief, the defense renewed its motion for a directed 
verdict, which the trial court denied. Then, after the State 
rested in rebuttal, the defense again renewed its motion 
for a directed verdict and raised the “Motion to Dismiss 
and Judgment of Acquittal” that had been filed on May 
9. The trial court had delayed ruling on this motion until 
the close of all the evidence, finding that the motion was 
not “ripe” until both sides had rested. While the court did 
not rule on Mitchell’s third motion for a directed verdict, 
the trial court found that Mitchell’s constitutional right 
to compulsory process to require Rogers’ presence at 
trial had been violated. As a result, the court dismissed 
the indictment and ordered that a judgment of acquittal 
be entered.

¶35.  We find that Mitchell’s right to compulsory process 
was not violated. When the defense requested an out-of-
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state subpoena, the trial court issued the subpoena on 
the same day, and the statutory process was followed. As 
provided by statute, however, the Tennessee court refused 
to require Rogers to attend the trial.12 The bottom line is 
that the probate court found that Rogers was “unfit and 
incompetent to testify” and that testifying in the criminal 
trial would not be in his best interest. As noted, Mitchell 
did not appeal that decision.13

¶36.  The only court that denied Mitchell’s effort to secure 
Rogers’ attendance at trial was the Tennessee probate 
court. The Tennessee probate court, the conservator, and 
the conservator’s attorney had the duty and responsibility 
to safeguard Rogers’ well-being. That may well have been 
at odds with the State’s interest in proceeding with the 
prosecution of this case. Under these facts, we find that 
the conservator and his attorney were not part of the 
prosecution team, and their conduct cannot be imputed 
to the State of Mississippi. Concerning who is a part 
of the “prosecution team,” the supreme court stated in 

12.  Mississippi Code Annotated section 99-9-33 (Rev. 2020) 
gives the court in Tennessee the responsibility to decide whether 
to require the witness’s attendance. While we find no case where 
another state has refused to honor a subpoena request, clearly the 
statute allows for that possibility.

13.  We find that Mitchell did not timely begin the out-of-state 
subpoena process. Had this effort begun sufficiently in advance 
of trial, an appeal of the probate court’s decision could have been 
undertaken and the trial delayed to await the results. Mitchell’s 
defense decision not to appeal the probate court’s order must be 
considered a strategic decision, as was the decision not to seek a 
continuance or a mistrial.
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Manning v. State, 158 So. 3d 302, 306 (¶11) (Miss. 2015), 
that courts have “declined to draw a distinction between 
different agencies under the same government, focusing 
instead upon the ‘prosecution team’ which includes both 
investigative and prosecutorial personnel.” (Emphasis 
omitted) (quoting United States v. Antone, 603 F. 2d 566, 
569 (5th Cir. 1979); King v. State, 656 So. 2d 1168, 1176 
(Miss. 1995)). The supreme court continued:

King may overstate who may be state actors, 
for the quoted language used is derived from 
a footnote in the special concurrence of Box, 
joined by only two justices. King, 656 So. 2d 
at 1174-75 (quoting Box [v. State], 437 So. 2d 
[19,] 25 n.4 [(Miss. 1983)]). For the purposes 
of Brady, the “prosecution” depends on the 
particular facts of a case.

Id. at 306 n.2 (emphasis added).

¶37.  The trial court did everything the defense asked to 
secure Rogers’ attendance at trial. Mitchell was not denied 
his Sixth Amendment right to compulsory process. In any 
event, there is no precedent cited by Mitchell or the trial 
court that would provide authority for the dismissal of an 
indictment under the circumstances presented by the facts 
of this case. While we have found no case that matches the 
circumstances of the case at bar, both the United States 
Supreme Court and the Mississippi Supreme Court have 
reversed convictions and remanded cases for new trials 
where the courts found violations of the constitutional 
right to compulsory process. Neither court dismissed the 
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indictment or prevented a new trial. See Hentz v. State, 
542 So. 2d 914, 917 (Miss. 1989); Washington v. Texas, 
388 U.S. 14, 23, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967).

CONCLUSION

¶38.  We reverse the trial court’s “Order Granting 
Defendant’s Motion to Dismiss and Judgment of Acquittal” 
and remand this matter to the Union County Circuit Court 
for a new trial.

¶39.  REVERSED AND REMANDED.
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WILSON, P.J., LAWRENCE, McCARTY AND 
ST. PÉ, JJ., CONCUR. BARNES, C.J., DISSENTS 
WITH SEPARATE WRITTEN OPINION, JOINED BY 
CARLTON, P.J., WESTBROOKS AND McDONALD, 
JJ. WESTBROOKS, J., DISSENTS WITH SEPARATE 
WRITTEN OPINION, JOINED BY McDONALD, J. 
WEDDLE, J., NOT PARTICIPATING.

BARNES, C.J., DISSENTING:

¶40.  The State does not have the statutory authority to 
appeal the trial court’s judgment in this case. Accordingly, 
I would dismiss the appeal for lack of jurisdiction.

Discussion

¶41.  The two relevant provisions from Mississippi Code 
Annotated section 99-35-103 provide that the State may 
appeal (a) “[f]rom a judgment sustaining a demurrer to, or 
a motion to quash an indictment, or an affidavit charging 
crime,” or (b) “[f]rom a judgment actually acquitting 
the defendant where a question of law has been decided 
adversely to the state or municipality.” Miss. Code Ann. 
§ 99-35-103(a)-(b) (Rev. 2020). The Mississippi Supreme 
Court has held that “[a] close reading of [section] 99-35-
103 reveals a clear statutory prohibition, with only limited 
exceptions, against the State taking an appeal in criminal 
cases.” State v. Hicks, 806 So. 2d 261, 265 (¶14) (Miss. 
2002) (emphasis added).
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A.	 Mississippi Code Annotated section 99-35-103(a)

¶42.  The State characterizes Mitchell’s “pre-evidentiary” 
motion “as a motion to dismiss the indictment” and argues 
that “this appeal should proceed under section 99-35-
103(a).” As discussed, section 99-35-103(a) allows the State 
to appeal only “[f]rom a judgment sustaining a demurrer 
to, or a motion to quash an indictment[.]”14

¶43.  Mississippi Code Annotated section 99-7-23 
(“Motions to Quash”) provides: “All objections to an 
indictment for any defect . . . shall be taken by motion 
to quash the indictment, and not otherwise, within the 
time allowed for demurrer, and with the right to amend 
. . . .” Miss. Code Ann. § 99-7-23 (Rev. 2020) (emphasis 
added). Mississippi Code Annotated section 99-7-21 
(“Demurrers”) states that an objection “to an indictment 
for a defect appearing on the face thereof, shall be taken 
by demurrer to the indictment, and not otherwise, before 
the issuance of the venire facias in capital cases, and 
before the jury shall be impaneled in all other cases, and 
not afterward.” Miss. Code Ann. §  99-7-21 (Rev. 2020) 
(emphasis added); see also Gandy v. State, 438 So. 2d 
279, 284-85 (Miss. 1983) (finding defendant’s failure to 
“demur to the indictment before the jury [was] impaneled 
and not afterward” waived his challenge to a defect in the 
indictment (emphasis added)).15

14.  Under the statute, “such appeals shall not bar or preclude 
another prosecution of the defendant for the same offense.” Miss. 
Code Ann. § 99-35-103(a).

15.  Mitchell’s motion to dismiss did not allege any defect in 
the indictment. Mitchell had filed a separate motion to quash the 
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¶44.  Mitchell’s motion to dismiss did not allege any defect 
of the indictment. In fact, as he notes, his motion was 
not filed until “[a]fter the commencement of trial, after 
the jury was sworn and empaneled, and after opening 
statements.” (Emphasis in original). In Clarke v. State, the 
Mississippi appellate court held that a district attorney 
“had the power to enter a nolle prosequi, or quash the 
indictment, if he saw fit to do so, until the defendant was 
arraigned and put upon his trial on that indictment.” 
Clarke v. State, 23 Miss. 261, 262, 1 Morr. St. Cas. 530 
(1852). This reasoning is due to double-jeopardy concerns 
once the trial has commenced. As this Court noted in 
State v. Parkman, 106 So. 3d 378, 382 (¶14) (Miss. Ct. 
App. 2012), “an appeal from a pretrial dismissal of an 
indictment does not offend double-jeopardy princip[les].” 
(Emphasis added). The supreme court has held, “Jeopardy 
attaches when a jury is impaneled or a trial commences 
where a determination of guilt may be imposed.” Lee v. 
State, 759 So. 2d 390, 393 (¶11) (Miss. 2000). “Without 
risk of a determination of guilt, jeopardy does not attach, 
and neither an appeal nor further prosecution constitutes 
double jeopardy.” Parkman, 106 So. 3d at 382 (¶14) 
(quoting Serfass v. United States, 420 U.S. 377, 391-92, 
95 S. Ct. 1055, 43 L. Ed. 2d 265 (1975)).

¶45.  As noted, Mitchell’s motion to dismiss was not 
made until the second day of trial, after the jury had been 

indictment and in opposition to the State’s motion to amend the 
indictment on July 15, 2021, claiming the indictment was defective for 
failing to contain a material element of the offense. The record does 
not indicate that the trial court expressly ruled on the July 15, 2021 
motion to quash, except to grant the State’s request to amend the 
indictment on July 1, 2022. That ruling is not at issue in this appeal.
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empaneled and opening statements were made, creating 
a “risk of determination of guilt.” See id. The motion 
to dismiss alleged violations of Mitchell’s constitutional 
rights under the Sixth and Fourteenth Amendments due 
to the victim’s failure to appear as a witness and requested 
that the trial court “dismiss the charges and indictment 
against him by entering an acquittal on account of the 
prosecution’s conduct and for a failure of proof by the 
prosecution.” Furthermore, the court did not rule on the 
motion until all the evidence had been presented. I find it 
evident from the trial judge’s ruling—dismissing the case 
“based on my interpretation of the law as I know, to the 
facts that I know have been established now that the case 
is over” (emphasis added)—and from consideration of the 
relevant statutes and caselaw that the trial court’s order 
is not “a judgment sustaining a demurrer to, or a motion 
to quash an indictment,” as contemplated by the statute.

¶46.  I therefore respectfully dissent from the majority’s 
finding that section 99-35-103(a) “plainly and unambiguously 
applies to all efforts to dismiss a charging instrument, for 
any reason, at whatever time it may be filed” and that the 
State is authorized to appeal under section 99-35-103(a). 
The supreme court held in Hicks, “As criminal proceedings 
are brought by the State, that expression of policy is 
not subject to modification by this Court except as may 
be necessary to protect the constitutional rights of the 
accused.” Hicks, 806 So. 2d at 265 (¶14) (emphasis added). 
Here, the State is not authorized to appeal the judgment 
under subsection (a) of the statute.16

16.  The State also cited this Court’s holding in Parkman “that 
a trial judge has no discretion to dismiss an indictment, nor any of 
its counts, prior to trial, where a defendant’s sole claim is a lack of 
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B.	 Mississippi Code Annotated section 99-35-103(b)

¶47.  The State initially appealed from the court’s 
judgment under subsection (b) of section 99-35-103, which 
concerns “a judgment actually acquitting the defendant 
where a question of law has been decided adversely to 
the state[.]” Miss. Code Ann. §  99-35-103(b). Belatedly 
realizing that an appeal under this subsection would not 
authorize further prosecution of Mitchell for the indicted 
crime, the State now argues in its amended supplemental 
brief that the trial court’s order is not a judgment of 
acquittal because it was “unrelated to factual guilt or 
innocence.” (Quoting Evans v. Michigan, 568 U.S. 313, 
319, 133 S. Ct. 1069, 185 L. Ed. 2d 124 (2013)).17 Mitchell, 
however, contends that “the trial court, in practice, for all 
intents and purposes, effectively acquitted Lane Mitchell 
after a full trial, regardless of the label[.]”18

evidentiary support.” Parkman, 106 So. 3d at 381 (¶8) (emphasis 
added). Based on the facts of the case, I find Parkman is not 
relevant to the State’s argument, and the State has acknowledged 
that Mitchell’s motion to dismiss – raised after the parties’ opening 
statements – “did not challenge the sufficiency of the evidence.”

17.  Under this subsection, “the appeal shall not subject the 
defendant to further prosecution, nor shall the judgment of acquittal 
be reversed, but the Supreme Court shall nevertheless decide the 
question of law presented.” Miss. Code Ann. § 99-35-103(b).

18.  While there is no Mississippi precedent addressing the 
singular procedural posture of this case, there is one factually similar 
case from Florida instructive to analysis of this issue. In State v. 
Bolick, 512 So. 2d 960 (Fla. 2d Dist Ct. App. 1987), Florida Second 
District Court of Appeals held,
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¶48.  I find the State does not have authority to appeal the 
judgment under section 99-35-103(b). If the trial court’s 
order is not an acquittal, as asserted by the majority, the 
State is afforded no relief because neither subsection of 
the statute is applicable to the trial court’s ruling. If the 
trial court’s order has the same effect as an acquittal, 
the court’s ruling was based on a mixed question of facts 

An order dismissing all or part of an indictment or 
information is among those from which the state is 
permitted an interlocutory appeal. Fla. R. App. P. 
9.140(c)(1)(A). Generally, however, such orders will be 
entered prior to trial or retrial, that is, before jeopardy 
has attached. . . . Once jeopardy has attached, however, 
the state’s right of redress is extremely limited. For 
example, the state is not permitted to appeal from a 
judgment of acquittal. . . . Neither may a defendant be 
retried after a mistrial is declared over his objection, 
except in cases of “manifest necessity” or misconduct on 
the part of the defendant. . . . Although in the present case 
the court did not characterize its ruling as a judgment of 
acquittal, it served as the functional equivalent thereof. 
When a court has withdrawn criminal charges from 
consideration by a sworn jury, the effect is the same as 
an acquittal and further prosecution is barred. Brown 
v. State, 130 Fla. 479, 178 So. 153 (1938).

Id. at 961. In Bolick, the appellate court considered whether a trial 
court’s dismissal of charges against the defendant—”[a]fter the jury 
was sworn and several witnesses had testified”—was an appealable 
ruling. Id. at 960-61. The trial court did not grant a directed verdict 
because the State had not yet rested, and the defendant would not 
agree to a mistrial. Id. The trial court later granted the defendant’s 
oral motion to dismiss without a written order. Id. at 961. The case 
was “essentially a non-appealable judgment of acquittal.” Id. at 961 
n.2.
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and law, which likewise bars it from appellate review. 
See State v Hudson, 351 So. 3d 995, 1000 (¶25) (Miss. 
Ct. App. 2022) (holding that “[s]ection 99-35-103(b) does 
not authorize an appeal by the State when the ‘question 
involved on the ruling of the trial court may be a mixed 
one of law and fact’”). The trial court’s order was based 
on the court’s finding that the actions by “the prosecution 
team (conservator)” in “concealing a material witness’s 
whereabouts” had deprived Mitchell “of his constitutional, 
fundamental right to a fair trial.” The trial judge further 
explained that his decision “was based on my interpretation 
of the law as I know, to the facts that I know have been 
established now that the case is over.” (Emphasis added). 
The judge considered the applicable constitutional law 
and the circumstances surrounding Rogers’s failure to 
appear at trial and made his ruling accordingly. “Because 
we are not presented with a question of law only, the relief 
requested [by the State] on appeal is moot and outside of 
our realm for consideration.” Kemper County v. Parks, 
281 So. 3d 208, 210 (¶6) (Miss. Ct. App. 2019).

Conclusion

¶49.  As the majority recognizes, this case involves 
“unique facts and procedural issues.” Reviewing the 
record, I find that the trial court’s order was neither based 
on the sufficiency of the indictment (Miss. Code Ann. 
§ 99-35-103(a)), nor the sufficiency of the evidence adduced 
at trial (Miss. Code Ann. §  99-35-103(b)). Interpreting 
section 99-35-103 as argued by the majority is to disregard 
Mitchell’s constitutional rights and the plain language of 
the statute. Therefore, as the State is without recourse 
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under section 99-35-103, the Court should dismiss the 
appeal for lack of jurisdiction.
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CARLTON, P.J., WESTBROOKS AND McDONALD, 
JJ., JOIN THIS OPINION.

WESTBROOKS, J., DISSENTING:

¶50.  I concur fully with Chief Judge Barnes’s dissent 
taking the position that this Court lacks jurisdiction 
to hear this appeal under Mississippi Code Annotated 
section 99-35-103(a)-(b) (Rev. 2020). I write separately 
to emphasize the sound constitutional and procedural 
rationales behind the trial court’s authority to enter 
a judgment of acquittal when a defendant’s Sixth and 
Fourteenth Amendment rights are violated by a “chief” 
witness’s failure to testify. When dismissing the jury, the 
trial court held: “There are things that have happened in 
this case that I believe has violated [the defendant’s] Fifth, 
Sixth, and Fourteenth Amendment rights. Specifically, 
the [c]ourt is of the opinion that the compulsory process 
provisions of the constitution have been violated . . . .  
[T]he adversarial system depends upon both parties being 
able to present evidence and explore relevant facts on a 
particular case.”

¶51.  “The Sixth Amendment affords a defendant the 
right ‘to have compulsory service for obtaining witnesses 
in his favor.’” Patton v. State, 109 So. 3d 66, 79 (¶39) (Miss. 
2012) (quoting U.S. Const. amend. VI). “Few rights are 
more fundamental than that of an accused to present 
witnesses in his own defense.” Chambers v. Mississippi, 
410 U.S. 284, 302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973). 
Further, and as appropriately highlighted in depth by 
Chief Judge Barnes’s dissent, the majority’s categorization 
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of Mitchell’s motion as falling under section 99-35-103(a), 
which applies to motions to quash indictments, implicates 
double jeopardy concerns. The protection against double 
jeopardy attaches when the jury is impaneled, at which 
time the opportunity to move to quash an indictment has 
passed. See Montgomery v. State, 253 So. 3d 305, 310 (¶22) 
(Miss. 2018); see also U.S. Const. amend. V.

¶52.  The Sixth Amendment right to compulsory process 
applies to witnesses who provide “relevant and material 
testimony.” Patton, 109 So. 3d at 79 (¶39) (quoting Hentz v. 
State, 542 So. 2d 914, 916 (Miss. 1989)). The State identified 
Rogers, the victim, as a “witness in chief,” and both the 
State and the defense unsuccessfully tried to subpoena 
him. It is the State’s responsibility to ensure its primary 
witness is available and present to testify. Rogers did not 
testify at trial, give a statement to the police, appear at any 
pre-trial proceeding, or make himself available for service 
of process by the State. I emphasize that the State did not 
arrest Rogers as a means of compelling his attendance at 
trial, yet a trial may proceed in the defendant’s absence if 
the defendant fails to appear. See Miss. Code Ann. § 99-
17-9; Wilson v. State, 267 So. 3d 264, 271 (¶32) (Miss. 
2019). We allow a double standard today that should not 
be applied to permit the State to avoid the consequence 
of an acquittal if the State cannot compel the testimony 
necessary to satisfy the burden of proof, especially from 
the State’s main witness.

¶53.  The trial court should not be hindered from 
entering a non-appealable judgment of acquittal on Sixth 
Amendment grounds when the jury has been impaneled, 
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all evidence has been presented, and the State cannot 
produce its chief witness. Rogers voluntarily appeared 
at his civil trial and went on vacation to Europe while the 
State was trying to get in contact with him to testify for 
the criminal trial. Rogers chose to actively participate in a 
civil trial where financial compensation was at issue, but he 
was absent to assist the State in making a showing of guilt 
beyond a reasonable doubt at Mitchell’s criminal trial. 

¶54.  Consistent with the constitutional and procedural 
underpinnings of section 99-35-103(b), the trial court’s 
entry of acquittal is not reversible. The majority’s refusal 
to properly recognize the limits of our jurisdiction over an 
acquittal turns decades of constitutional law and criminal 
procedure on its head. Accordingly, I dissent.

McDONALD, J., JOINS THIS OPINION.
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APPENDIX B — DENIAL OF REHEARING OF 
THE COURT OF APPEALS OF THE STATE OF 

MISSISSIPPI, FILED OCTOBER 28, 2025

SUPREME COURT OF MISSISSIPPI 
COURT OF APPEALS OF THE STATE  

OF MISSISSIPPI 
Office of the Clerk

D. Jeremy Whitmire  
Post Office Box 249  
Jackson, Mississippi 39205-0249 
Telephone: (601) 359-3694 
Facsimile: (601) 359-2407

(Street Address) 
450 High Street 
Jackson, Mississippi 39201-1082

e-mail:sctclerk@courts.ms.gov

October 28, 2025

This is to advise you that the Mississippi Court of 
Appeals rendered the following decision on the 28th day 
of October, 2025.

Court of Appeals Case # 2023-KA-00771-COA 
Trial Court Case # 73CI1:19-cr-00129

State of Mississippi v. Lane Mitchell a/k/a Lane Douglas 
Mitchell

The motion for rehearing is denied. Barnes, C.J., Carlton, 
P.J., Westbrooks and McDonald, JJ., would grant. Weddle, 
J., not participating.
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* NOTICE TO CHANCERY/CIRCUIT/COUNTY 
COURT CLERKS *

If an original of any exhibit other than photos was sent 
to the Supreme Court Clerk and should now be returned 
to you, please advise this office in writing immediately.
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APPENDIX C — ORDER OF THE SUPREME COURT 
OF MISSISSIPPI, FILED FEBRUARY 11, 2026

Serial: 261464

IN THE SUPREME COURT OF MISSISSIPPI

No. 2023-CT-00771-SCT

STATE OF MISSISSIPPI,

Appellant/Respondent,

v.

LANE MITCHELL A/K/A LANE DOUGLAS 
MITCHELL,

Appellee/Petitioner.

Filed February 11, 2026

ORDER

Before the Court is the Petition for Writ of Certiorari 
filed by counsel for Lane Mitchell. Also before the Court is 
the response in opposition filed by the State of Mississippi. 
After due consideration, the Court finds that the petition 
should be granted.

IT IS, THEREFORE, ORDERED that the Petition 
for Writ of Certiorari is granted.

SO ORDERED.
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TO GRANT:  KING AND COLEMAN, P.JJ., ISHEE 
AND SULLIVAN, JJ.

TO DENY:  RANDOLPH, C.J., GRIFFIS AND 
BRANNING, JJ.

/s/ Josiah Dennis Coleman			    
Josiah Dennis Coleman, Presiding Justice



Appendix D

49a

APPENDIX D — EN BANC DISMISSAL OF WRIT 
OF CERTIORARI OF THE SUPREME COURT  

OF MISSISSIPPI, FILED JUNE 15, 2026

Serial: 263066

IN THE SUPREME COURT OF MISSISSIPPI

No. 2023-CT-00771-SCT

STATE OF MISSISSIPPI,

Appellant,

v.

LANE MITCHELL A/K/A LANE DOUGLAS 
MITCHELL,

Appellee.

Filed June 15, 2026

EN BANC ORDER

The instant matter is before the Court, en banc, on 
the petition for writ of certiorari filed by counsel for Lane 
Mitchell. The petition was granted by order of the Court 
on February 11, 2026. Upon further consideration, the 
Court finds that there is no need for further review and 
that the writ of certiorari should be dismissed.

IT IS, THEREFORE, ORDERED that the writ of 
certiorari is hereby dismissed on the Court’s own motion.

SO ORDERED, this the 15 day of June, 2026.
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/s/ Josiah Dennis Coleman		   
JOSIAH DENNIS COLEMAN 
PRESIDING JUSTICE 
FOR THE COURT

ALL JUSTICES AGREE.
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APPENDIX E — ORDER OF THE CIRCUIT COURT 
OF UNION COUNTY, MISSISSIPPI,  

FILED MAY 23, 2023

IN THE CIRCUIT COURT OF UNION COUNTY, 
MISSISSIPPI

CAUSE NO. CR2019-129

STATE OF MISSISSIPPI,

vs.

LANE MITCHELL,

Defendant.

Filed May 23, 2023

ORDER GRANTING DEFENDANT’S MOTION  
TO DISMISS AND JUDGMENT OF ACQUITTAL

THIS CAUSE came on for trial beginning May 8, 
2023 in the Union County Courthouse, New Albany, 
Mississippi. A jury of twelve qualified citizens along with 
two alternates were chosen, sworn, and duly empaneled 
to hear the case. After four days of trial and after both 
sides had finally rested, the Court entered a ruling on 
the record granting the defendant’s Motion to Dismiss 
and for a Judgment of Acquittal based upon the finding 
of fact and law as follows:
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FACTUAL AND PROCEDURAL BACKGROUND

On the night of February 9, 20 19, at the Tallahatchie 
Gourmet restaurant in New Albany, Mississippi, Lane 
Douglas Mitchell (Mitchell) stabbed Nathan Russell 
Rogers (Rogers) in the neck. Mitchell was indicted on 
March 24, 2019 for the crime of attempted murder. As a 
defense, Mitchell raises self-defense and/or the defense 
of others. Numerous pretrial hearings have been held. 
The State, the defense, and Mr. Bob Rogers, Rogers’ 
father and legally appointed conservator, consistently 
appeared. However, the victim, Russell Rogers, never 
appeared at any of the proceedings, never spoke with law 
enforcement, and never met with nor communicated with 
the rest of the prosecution team. On the other hand, the 
conservator was in constant communication with the rest 
of the prosecution team, investigating officers, and his own 
legal team. During trial, the conservator even advised the 
New Albany Police Depa1tment about the whereabouts of 
a possible rebuttal witness, yet he would not produce his 
son (Ward of the conservatorship) to testify.

Prior to trial, the State issued a subpoena for Rogers 
but was unable to have him served. The State, during the 
trial and on the record, announced that a subpoena had 
been issued by the State and that the State intended to 
call Rogers to testify if he appeared. However, the State 
further advised that the conservator told the State that 
Rogers had been in Europe but was anticipated to return 
prior to trial. Additionally, at the noon recess on Tuesday 
during the trial, the State advised the Court that it hoped 
Rogers would appear to testify the following morning. 
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Later that day, the State announced that Rogers would 
not be appearing to testify, but that his mother would 
appear in his place and stead to testify.

On May 6, 2023, the Defense filed a Motion for a 
Certificate concerning the attendance of Rogers, an out 
of state witness. The conservator, through counsel, filed a 
Response in Opposition to the issuance of the Certificate. 
The Court considered the Motion as well as the Response 
and issued the Certificate. Counsel for the Defendant went 
to Shelby County, Tennessee and had process issued by the 
Circuit Court of Shelby County, Tennessee. Meanwhile, 
during the trial on May 9, 2023, the conservator, through 
other counsel in Tennessee, had the Probate Court issue 
an ex parte Order quashing the Mississippi Certificate. 
Shelby County law enforcement process servers attempted 
to serve Rogers at his home address, the same as his 
parents and conservator, but Rogers was not to be found.

Thus, a problem exists. Rogers is a material witness 
to this trial. He is the complaining victim. Both the State 
of Mississippi and the defense announced their desire and 
intent to call Rogers as a witness at trial. Nevertheless, 
he appears to be intentionally unavailable even though the 
Court is of the opinion that Mitchell has a fundamental 
right to call Rogers as a witness at trial and to examine 
him at trial in the presence of the jury.

Next, on May 10, 2023, the conservator, through yet 
another law firm, caused a Petition for Writ of Prohibition 
to be filed in the Mississippi Supreme Court. The 
Mississippi Supreme Court denied the Petition stating 
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that neither the conservator, nor the victim, had standing 
to make such a request. Therefore, the trial proceeded 
even though it appeared the conservator was attempting 
to manipulate and obstruct the pursuit of the trial process.

Once both sides finally rested, the Court, at the 
request of the defense, took up the Motion to Dismiss and 
for Judgment of Acquittal. The Motion, which had been 
filed earlier during the trial, and held in abeyance, was 
now ripe for consideration.

The Court notes that Rogers was severely injured 
when Mitchell stabbed him in the neck. Based upon his 
injuries and mental health issues, a conservatorship 
was established over the person of Rogers, the Ward, 
on an emergency basis in November 2019 and then 
on a permanent basis in January 2020. Nevertheless, 
Rogers was able to travel to Union County, Mississippi 
numerous times during 2020, after the conservatorship 
was established, to participate in civil litigation regarding 
the incident for which Mitchell is standing trial. However, 
Rogers could not/would not appear at the criminal 
trial, yet he could travel abroad in Europe. Based upon 
Rogers’ failure to appear at trial to testify after the 
defendant caused process to be issued so that Rogers 
would appear as a witness in order that the defendant 
could further develop the facts surrounding the incident 
in support of his defense of the defense of others and the 
reasonableness thereof, the Court finds that the 5th, 6th, 
and 14th Amendments were violated. The Court further 
finds that the defendant’s constitutional rights to a fair 
trial, due process, and compulsory process have been 
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violated and that a dismissal of the charges contained in 
the Indictment is warranted based upon these facts and 
the applicable law.

LAW AND ANALYSIS

‘‘The dual aim of our criminal justice system is ‘that 
guilt shall not escape or innocence suffer.’” United States 
v. Nobles, 422 U.S. 225, 230 (1975) (quoting Berger v. 
United States, 295 U.S. 78, 88 (1935)). To that end, “[w]hile 
the adversary system depends primarily on the parties 
for the presentation and exploration of relevant facts, 
the judiciary is not limited to the role of a reference or 
supervisor. Its compulsory processes stand available to 
require the presentation of evidence in court or before a 
grand jury.” Id. (citing United States v. Nixon, 418 U.S. 
683, 709 (1974) (additional citations omitted)).

The United State Supreme Court in Nobles quoted 
the Nixon Court and its opinion that:

[t]he need to develop all relevant facts in 
the adversary system is both fundamental 
and comprehensive. The ends of criminal 
justice would be defeated if judgments were 
to be founded on a partial or speculative 
presentation of the facts. The very integrity 
of the judicial system and public confidence 
in the system depend on full disclosure of 
all the facts, within the framework of the 
rules of evidence. To ensure that justice is 
done, it is imperative to the function of courts 
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that compulsory process be available for the 
production of evidence needed either by the 
prosecution or by the defense.’

Id. at 230-231 (quoting United States v. Nixon, 418 U.S. 
683, 709 (1974) (emphasis added)

“The Fifth and Sixth Amendments to the Constitution 
give an accused the right to present the testimony of 
relevant witnesses.” United States v. Miller, 47 M.J. 
352,359 (1997). The United States Supreme Court in 
Washington v. Texas, 388 U.S. 14 (1967), has further 
determined, regarding the right to compel the attendance 
of material witnesses at trial, to be “a fundamental 
element of due process of law.” Id at 19.

The Supreme Court in United States v. Valenzuela-
Bernal, 458 U.S. 858 (1982) recognized that “‘[t]he 
prosecution may not deny access to a witness by hiding 
him out.” Id. at 866 (citing Freeman v. State o/Georgia, 
599 F.2d 65 (5th Cir. 1979) (police detective concealed 
location of witness)).

Having borrowed much of our reasoning 
with respect to the Compulsory Process 
Clause of the Sixth Amendment from cases 
involving the Due Process Clause of the 
Fifth Amendment, we have little difficulty 
holding that at least the same materiality 
requirement obtains with respect to a due 
process claim. Due process guarantees that 
a criminal defendant will be treated with 
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“that fundamental fairness essential to the 
very concept of justice. In order to declare a 
denial of it we must find that the absence of 
that fairness fatally infected the trial; the 
acts complained of must be of such quality 
as necessarily prevents a fair trial.” Lisenba 
v. California, 314 U.S. 219,236, 62 S.Ct. 280,290, 
86 L.Ed. 166 (1941). In another setting, we 
recognized that Jencks Act violations, wherein 
the Government withholds evidence required by 
statute to be disclosed, rise to the level of due 
process violations only when they so infect 
the fairness of the trial as to make it “more a 
spectacle or trial by ordeal than a disciplined 
contest.” United States v. Augenblick, 393 
U.S. 348, 356, 89 S.Ct. 528, 534, 21 L.Ed.2d 
537 (1969)

The Valenzuela-Bernal Court opined that in balancing 
the right to compulsory process guaranteed by the Sixth 
Amendment with the due process rights as set forth 
in Brady, it is the suppression “by the prosecution of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 
punishment, irrespective of the good faith or bad faith of 
the prosecution.” Id. at 868 (quoting Brady v. Maryland, 
373 U.S. 83, 87 (1963)).

The Due Process Clause “guarantees that a criminal 
defendant will be treated with ‘that fundamental fairness 
essential to the very concept of justice.’” United States v. 
Piper, 912 F.3d 847, 854 (5th Cir. 2019) (quoting United 
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States v. Valenzuela-Bernal, 458 U.S. 858, 872, 102 
S.Ct. 3440, 73 L.Ed.2d 1193 (1982) (quoting Lisenba v. 
California, 314 U.S. 219, 236, 62 S.Ct. 280, 86 L.Ed. 166 
(1941) ); U.S. CONST. AMEND. V.

“Due process includes the right to present witnesses 
to establish a defense.” Id. (citing Washington v. Texas, 
388 U.S. 14, 19, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967). 
Thus, “[t]o demonstrate a constitutional violation under 
either due process or compulsory process based on the 
deprivation of witness testimony, a defendant ‘must make 
some plausible showing of how the testimony would have 
been both material and favorable to his defense.’” Id. 
(citing United States v. Villanueva, 408 F.3d 193,200 (5th 
Cir. 2005) (quoting Valenzuela-Bernal, 458 U.S. at 867, 
102 S.Ct. 3440 ). The Court finds that Mitchell has made 
such a showing.

The issue before this Court is the absence of Nathan 
Russell Rogers from this trial. He is a key, material 
witness to Lane Douglas Mitchell’s defenses and could 
provide favorable testimony to the defense.

Lane Douglas Mitchell, in order to receive a fair trial, 
is entitled for the jury to see Nathan Russell Rogers 
in-person, on the stand, so that they can gauge him 
and judge his demeanor and credibility. Mitchell has a 
fundamental right to question and cross examine Rogers 
in the presence of the jury about Rogers’ behavior at 
Tallahatchie Gourmet restaurant on February 9, 2019. 
This testimony goes directly to the questions of the 
reasonableness of Lane Douglas Mitchell’s actions and 
who was the initial aggressor.
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Lane Douglas Mitchell has a fundamental right to have 
Rogers “stand face to face with the jury in order that they 
may look at him, and judge by his demeanor upon the stand 
and the manner in which he gives his testimony whether 
he is worthy of belief.” Mattox v. United States, 156 U.S. 
237, 243-244 (1895). Moreover, he has a fundamental right 
to force Rogers to “submit to cross-examination - the 
greatest legal engine ever invented for the discovery 
of truth.” Maryland v. Craig, 497 U.S. 836,846 (1990) 
(emphasis added)). It is only with the “combined effect of 
these elements of confrontation, physical presence, oath, 
cross-examination, and observation of demeanor by the 
trier of fact—serves the purposes of the Confrontation 
Clause by ensuring that evidence admitted against an 
accused is reliable and subject to the rigorous adversarial 
testing that is the norm of Anglo-American criminal 
proceedings.” Id. (internal citations omitted).

The Sixth Amendment to the United States 
Constitution provides, “In all criminal prosecutions the 
accused shall enjoy the right ... to have compulsory process 
for obtaining witnesses in his favor.” U.S. Const. amend. 
VI.22. “The Sixth Amendment guarantee[s] that those 
accused have compulsory process for obtaining witnesses 
for their defense.” Trump v. Vance, 140 S. Ct. 2412, 2422 
(2020) (citing United States v. Burr, 25 F.Cas. 30, 33–34 
(No. 14,692d) (CC Va. 1807)).

In Washington v. Texas, 388 U.S. 14 (1967), the 
Supreme Court observed that “[t]he right to offer the 
testimony of witnesses, and to compel their attendance, if 
necessary, is in plain terms the right to present a defense, 
the right to present the defendant’s version of the facts 
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as well as the prosecution’s to the jury so it may decide 
where the truth lies. Just as an accused has the right to 
confront the prosecution’s witnesses for the purpose of 
challenging their testimony, he has the right to present 
his own witnesses to establish a defense. This right is a 
fundamental element of due process of law.” Id.at 18–19. 
It is a violation of the Compulsory Process Clause if the 
“state arbitrarily denied [a defendant] the right to put 
on the stand a witness who was physically and mentally 
capable of testifying to events that he had personally 
observed, and whose testimony would have been relevant 
and material to the defense.” Id. at 23.

In Chambers v. Mississippi, 410 U.S. 284 (1973), 
the Supreme Court pointed out that few rights are 
more fundamental than that of an accused to present 
witnesses in his own defense. Further, it held that the 
rights to confront and cross-examine witnesses and to call 
witnesses in one’s own behalf have long been recognized 
as essential to due process. Id. at 294.

In Pennsylvania v. Ritchie, 480 U.S. 39, 55 ( 1987), 
the United States Supreme Court recognized as far back 
at 1807 that “the right to the accused to the compulsory 
process of the court contains no exception whatever.” 
Id. (discussing U.S. v. Burr, 25 F. Cas. 30, 34-35 (C.C.D. 
Va. 1807) (emphasis added). It further stated, “our cases 
establish, at a minimum, that criminal defendants have 
the right to the government’s assistance in compelling the 
attendance of favorable witnesses at trial and the right 
to put before a jury evidence that might influence the 
determination of guilt.” Id. at 56, 107.
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In Holmes v. South Carolina, 547 U.S. 319 (2006), 
the United State Supreme Court again recognized the 
fundamental right of a defendant to compel witnesses in 
establishing a defense and that such right is recognized 
that whether rooted directly in the Due Process Clause of 
the Fourteenth Amendment or in the Compulsory Process 
or Confrontation Clauses of the Sixth Amendment. Id. 
at 324. Such right is necessary in giving a defendant “a 
meaningful opportunity to present a complete defense.” 
Id. (quoting Crane v. Kentucky, 476 U.S. 683, 690 (1986)).

The Fifth Circuit has opined that to make the right 
to compulsory process mean anything at all, “it has been 
extended to proscribe the government’s making a witness 
unavailable and thereby preventing a defendant from 
interviewing the witness and determining whether he 
will subpoena and call the witness in his defense.” United 
States v. Henao, 652 F.2d 591, 592 (5th Cir. 1981).

Further, the prosecution team has the obligation to 
cooperate regarding the disclosure and availability of 
prosecution witnesses. In determining who comprises 
the prosecution team, the Mississippi Supreme Court has 
recognized:

The State, in the present context, is a 
team consisting of the attorney, the law 
enforcement officers of the jurisdiction in 
which the case is brought, all other cooperating 
law enforcement officials--municipal, county, 
state or federal, the prosecution witnesses, 
and any other persons cooperating in the 
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investigation and prosecution of the case. 
What is known or available to any one or 
more is deemed to be known by or available 
to the State. All are collectively “the State” 
for present purposes. See United States v. 
Deutsch, 475 F.2d 55, 57 (5th Cir. 1973).

Box v. Mississippi, 437 So.2d 19, 25-26 n.4 (Miss. 
1983) (quoting Gallion v. Mississippi, 396 So.2d 621,622, 
624 (Miss. 1981) (emphasis added)).

Here, the prosecution team consists of the attorneys 
representing the State of Mississippi and Nathan Russell 
Rogers and his court-appointed conservator, Robert 
Rogers, who has worked in tandem with the State of 
Mississippi in its prosecution of this case since the 
beginning. Further, the conservator has been represented 
by counsel at all critical stages of this case and, in fact, 
has fought the disclosure of evidentiary materials sought 
by the defense.

As the Box Court demands, actions of one member of 
the prosecution team are imputed to the entire prosecution 
team. A such, Box follows black-letter law that “if a 
member of the prosecution team has knowledge of Brady 
material, such knowledge is imputed to the prosecutors.” 
United States v. Antone, 603 F.2d 566, 569 (5th Cir.1979); 
Schneider v. Estelle, 552 F.2d 593,595 (5th Cir.1977).

In Freeman v. State of Georgia, 599 F.2d 65 (5th 
Cir. 1979), the Fifth Circuit addressed if the personally 
motivated actions of a government witness could be 
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imputed to the prosecution team for the purposes of a 
Brady violation. Id. at 69. The Fifth Circuit found that 
the willful and intentional efforts of an officer to conceal 
a witness, even if personally and not professionally 
motivated, prejudiced the defense and was attributable 
to the State. Id.

It is the opinion of the Court that Nathan Russell 
Rogers’ unknown whereabouts is not by accident. To 
permit the prosecution team (conservator) to interfere 
with justice in this way is an intentional violation of Lane 
Douglas Mitchell’s right to compulsory process under the 
Sixth Amendment. These tactics, in concealing a material 
witness’s whereabouts, are meant to deprive Lane Douglas 
Mitchell of his constitutional, fundamental right to a fair 
trial.

The rights afforded to Lane Douglas Mitchell under 
the Sixth Amendment are “unlike the other protections, 
however, which affect witnesses only incidentally, the 
compulsory process clause is principally designed to 
enhance the defendant’s ability to present a case through 
witnesses. It rests on the premise that a major imbalance 
of advantage in favor of the state with respect to the 
presentation of its case through witnesses is likely not 
only to be unfair, but to frustrate the ultimate pursuit 
of truth.” See, Peter Westen, The Compulsory Process 
Clause, Michigan Law Review, Volume 73, Issue 1 (1974), 
p. 180. In fact, “compulsory process is more important to 
the accused than confrontation because in most cases it 
can substitute for confrontation.” Id. at 183.
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IT IS THEREFORE ORDERED AND ADJUDGED 
that the Indictment returned against Lane Douglas 
Mitchell for the crime of attempted murder be, and the 
same is hereby, DISMISSED for the violations of his 
Constitutional rights discussed above.

IT IS FURTHER ORDERED AND ADJUDGED 
that a Judgment of Acquittal be entered by the Clerk as 
to the disposition of these charges.

The clerk is directed to provide a copy of this Order 
to all counsel of record.

SO ORDERED and ADJUDGED, this the 22nd day 
of May, 2023

NUNC PRO TUNC to May 11, 2023.

/s/ Kent E. Smith		   
KENT E. SMITH 
CIRCUIT COURT JUDGE
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