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COURT OF APPEALS (COA) ORDERS



States Court of Sppeafe
for tlje jftftb Circuit

United States Court of Appeals
_____________ ___________ Fifth Circuit

F5LED
No. 25-50539 December 26, 2025

- --------- Lyle W. Cayce
Clerk

Bryan Lamar Gresham,

Petitioner—Appellant,

versus

Eric Guerrero, Directory Texas Department of Criminal Justice^ 
Correctional Institutions Division,

Respondent—Appellee.

Application for Certificate of Appealability 
the United States District Court 
for the Western District of Texas 

USDCNo. 5:25-CV-19

ORDER:
Bryan Lamar Gresham, Texas prisoner # 02197084, pleaded no 

contest to aggravated assault with a deadly-weapon, and he is serving a 14- 
year sentence. He now seeks a certificate of appealability (COA) to appeal 
the district court’s dismissal as untimely of his 28 U.S.C. § 2254 application 
challenging this conviction. Gresham asserts that the one-year limitations 
period should begin on the dates he discovered the factual predicates of his 
claims pursuant to 28 U.S.C. § 2244(d)(1)(D), that the district court erred in 
concluding that he did not act diligently in presenting his claims, and that he
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. • 1 Because he established his
is entitled to review of his constitution c institutional
actual innocence. In addition he Used on ineffective
ciaims, "XlXldo ^W,373U.S. 83 (1963)-

assistance . - o 2254 application,
To obtain a COA to appeal die —1 of

Gresham rnnst make “a substantia s owng 
right.” 28 U.S.C. § 2253(c)(2); "^j^.^tiou^- • 

(200°).. Because^ rf his claims, he must show,
procedural grounds - find it debatable whether the pennon
■•at least, that jurists o * constituooml right and that jurists of
states a valid claim of th was correct m us
reason would find it debatable whether the dism 

pHnral ruling ” Slack, 529 U.S. at 48 .procedural ruling. Accordingly,his motionGresham has not made the requisite showing. Accordi gy,

for a COA is DENIED.

judge Edith*«. J°nes 
United States Circuit Judge

2



LYLE W. CAYCE 
CLERK

United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK
TEL. 504-310-7700 

600 S. MAESTRI PLACE, 
Suite 115 

NEW ORLEANS, LA 70130

. • 1-1-11 s ca ae - ftDD-Sllallt. S
reconsideration "is DENIED.

January 23, 2026 
memorandum to counsel or parties listed below;

No. 25-50539 "nj.^uerrero

Sincerely,
LYLE W. CAYCEy Clerk

Peter A. Conners, Deputy Clerk 
504-310-7685

Mr Brvan Lamar GreshamMs'. Justine Isabelle Caedo Tan



United States Court of Appeals

LYLE W. CAYCE

FIFTH CIRCUIT 
OFFICE OF THE CLERK

TEL. 504-310-7700
600 S. MAESTRI PLACE,

CLERK Suite 115
NEW ORLEANS, LA 70130

January 26, 2026

#02197084
Mr. Bryan Lamar j
4304 Highway 202 
Beeville, IX

Gresham
CID Garza East^Transfer

TX 78102-0000
Facility

No. 25-50539 Gresham v. Guerrero 
USDC No. 5:25-CV-19

Dear Mr. Gresham,
i? ls^untlmely° Th^Time" ilinTa^tion^oJ^Sonsideration 
under 5th Cir. R. 27 has expired.

, t-n file a motion forYour motion to extend time to 
reconsideration/rehearing was denied.

Sincerely, 
LYLE W. CAYCE, Clerk

Benee S. McDonough, Deputy Clerk 
504-310-7673

Ms. Justine Isabelle Caedo Tan
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Sincerely, 
clerk

j/

504-310-7685

Mr. Bryan ^||b|S|hCaedo Tan
Ms. Justine Isaoeix



DISTRICT COURT’S ORDER



BRYAN LAMAR GRESHAM, 
TDCJ No. 02197084,

Petitioner.

ERIC GUERRERO, Director,
Donartment <rf Criminal Justice, 

Correctional Institutions Division,

Respondent.

§

§
§
§

; MEMORANDUM OPINION AND ORDER i
„ Petitioner Bryan Lamar Gresham’s Petition for Writ of 

Before the Court are pro se Petitioner ory
n w OS U S C § 2254 (ECF No. 1) and Supplemental Brief in Support 

Habeas Corpus Pursuant to 28 U.S.C. §
(ECF No 2). Respondent Brie Guerrero’s Answer (ECP no. U). and <BC

No 21) toto. Petitioner challenges «he —. 8 - — f;
LL assault - a dead, weapon. a.nong - be - -ly

imocen( o( (be charged offense and « bls eounse. .as (a response. —n

contends Petitioner’s federn. habeas petition should be dismissed prejudice as —ly.

Having careM.y considered (he record and pieadings sub-ed by bo* pames, e 

Court asrees with Respondent that Petitioner’s allegations are barred from federal habea

discussed below, rhe Court concludes Petirioner is no( enrirled to federal habeas corpus relief or a 

certificate of appealability.

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION

§
§
§
§
I CIVIL NO. S A-25-CA-0019-JKP



1. Background

application for < 

Gresham, No. S'

plea barg: 

right to appeal?

Instead,

r™„tv to one count of aggravated 
lnMay 2018, Petitioner pled no contest m Bexar

——

■ • ntirv of the conviction by n.me, rhr constitutionality <-t a.vPetitioner challenged the con..
, i A 2018 at the earliest? Ex parte 

„c relief on November 16, zuta, at state habeas corpus jelicl on
r> -t nf Criminal Appeals denied th ., 623-01 (T«x. Crim. AW.)? TheToxas Court of Cnmm

. . A n 24. MIO? Petitioner inter fled a second stalo habeas
application without wntten ordci on pr „ 19 2023 which the Texas
application challenging his abated assault —vo^ 

Court of Criminal Appeals also denied without written or er

" N°- S9’®‘“ ffe' rZ’tbeiL fed- ““ PtiS0” ““ 
Thereafter, Petitioner plac , f. pport| Petitioner

„ , 2024 ’ In the § 2254 petition and supplement bnef
on December 2 , ■ which ta pled no contest, (2) he
argues: (D he is actually innocent of tlie charged offense

■-------- ,84’

1 W-at5’ nonlies to his state habeas application.
Xxtates appta,i0” “vore

10 prison authorities for mailing).
4 ECF No. 19-1 at 4-20 (Application).

« ECT No. 19-3 (Notice).
ECF Nos. 19-10 at 5-23 (Application); 19-12 (Notice)-

i ECF No. I at 15.
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HI the State failed to <lisdosc m“™’ 
^ed inefativeasstaKe tahtstna coua

involuntary because be was no. auffieienfty aware of eutam

„ ■ „s raised In fedlionor-s federal habeas petition uro
Respondent contends the aUgatm

• 4 r^RUSC 5 2244(d). Section 2244(d) prov barrod by the onc-year limitation period of 28 U-S.C. s

relevant nart. that:  #
;tl)A1.yearperiodof«^^Z^rV
S "It—yTbe limitation period « nm from the 

latest of— 1
'(A) tbe for 

conclusion of direct revie

• -mri a vear later on June 4, 20 iy.
under.yingeonv.onon exp. after tbn.^^

5 2254 D“y one-year statute of —. untess it is subjeot to

expired—his petition is barred oy

statutory or equitable tolling.



A. Statutory Tolling
1. $ 2244(d)(1)

Petitioner argues that he is entitled to statutory tolling under 28 U.S.C. § 2244(d)(1). 

Under § 2244(d)(1). the limitations period may begin on a date other than the date the judgment 

became final if one of die following is shown: <1) an impediment created by State action that 

violated the Constitution or federal law which prevented Petitioner from filing a timely petition. 

(21 a newly recognized constitutional right upon which the petition is based, or (3) the factual 

predicate of a claim or claims could not have been discovered earlier through the exercise of due 

diligence. 28 U.S.C. § 2244(d)(l)(B)-(D). Petitioner docs not satisfy any of these provisions.

Petitioner argues that he cduld not have discovered the factual picdicate of hik 

ineffective-assistance allegations (Claim 2) and Brady allegations (Claim 3) until after the record 

was developed during his second state habeas corpus proceeding. According to Petitioner, the 

State withheld a report generated by the San Antonio Police Department.that analyzed sexual 

assaults and robberies occurring in hotels and motels in the area from the past two years which 

offered a “vast pool of alternative suspects.”9 The report, entitled “Strategic Intelligence and 

Analysis Serial Rapes Update” (SIA Report), was released in February 2016 but allegedly not 

made available to Petitioner until January 2024. Petitioner also contends that his trial attorney,. 

Robert Barrera', withheld knowledge pertaining to the SIA Report and an alternative suspect that 

was found through DNA testing. For these reasons, Petitioner argues that he could not have 

discovered the factual predicate of his claims until May 21,2024, the date counsel testified at the 

state habeas evidentiary hearing.10

“ ECF Nos. I at 13:2 at 8,17; 21 al 4.

10 ECF Nos. 2 at 4-5; 21 at 6.
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Petitioner’s assertions that the factual predicate of his claims could not have been 

discovered until lanuaty or May 2024 are a bit porting given that Petitioner raised each of the 

nndorw actions in bis second stain habeas application that was filed in lune 2023. 

Nevcrtbdoss, the record contradicts Petitioner’s assertions and indicates that Mr. Barrera 

dtscssod both the S1A Report and Ore porendat ahemative suspect with Pet.nonor pnot to bts 

pleading gui.ty in May 20l8. >n an affidavit submitted to the state habeas court. Mr. Batrera 

explained his discussion of the S1A Report with Petitioner:

My representations and Jis^°SU^S Ja^efXch‘were taken into
evidence in the primary cas t do not recall the actaal document he
consideration. As a specific document, I do not recan file
identified as “SIA Serial him The' record shows that it was

I however, I would have tosed t with him.^
disclosed. The Pa^ re discussed that issue with him in light of the
[Petitioner] so I would have <xrta“J* document, as well as the totality of the 
pending cases. 1 do knov di cases all supported a similar if not
evidence in the primary case and the pend , t0 p,etitioner]
identical “MO” of .^1^“ in exchange for
allegedly representing himse as , P 2016CRH755 case with Heidi Merkel 
sexual favors, not arrest the vm gimilar enough that I

£|" offiS previously been Recused of .he same
“MO” by another woman in another case, severs year .

(ECfNo. 19-11 at 3). Counsel also noted that he discussed a potential “alternative suspect” with

Petitioner.
, would state that I was aware of the> “ 'fid”^

by [Petitioner] as a basis of hts claim oflrekof^ ofsa®e on ,he day the plea 
clearly supports that I acknowledge p y however is that the prosecutor
was actually entered. My recollection of the ca e howw r
had told me of the existence ofthose recoids p ® M( in cmrl
4th of May. 2018. My recollection is that th^y were den^
in preparation for trial or plea negotia on ■ rPetitionerl Mr. Arellano was 
in the presence of Robert Arellano XT^meS^nthis case. [Petitioner] 
present for all “"v«™relate P »Baker gt of Us p,M b 
Z“o —c Sn MS. Duram’s emaii of March 16th. 2023.1 d.d



not have immediate access to the records so my representation of “no immediate 
recollection of the dates” refers to the actual date of disclosure of the CODIS hit 
on Banks. I explained to [Petitioner] that the evidence clearly showed that the 
Complainant in this case had been using the motel room for numerous “dates” 
with numerous persons. There were multiple empty condom wrappers and two 
(2) actual condoms found in the room. Additionally, there was an open and 
empty “Trojan Bareskin” condom box found in the trashcan further evidencing 
the potential for numerous persons to have been in that room with the 
Complainant. [Petitioner] acknowledges that he knew that he was “excluded” by 
the DNA actually identified. What we discussed is that despite there being a 
match to another person, Tyrone Banks, that evidence did not exclude [Petitioner] 
as the perpetrator of this offense and only confirmed that Banks had been one of 
the Complainant’s “dates." Nor did the CODIS hit surmount the positive photo 
identification of [Petitioner] made by the Complainant as the assault perpetrator. 
In addition to this positive photo identification, [Petitioner] made ■admissions 
placing him at the scene, his cell phone texts contained communications with the 
Complainant and his GPS coordinates placed him in the area. The Complainant’s 
description oj: the events surrounding her assault were similar to the other assault 
cases then pending. These other complainants and cases were totally unrelated 
but the MO was very' similar. We discussed the possibility that under Tx. Rule of 
Evid. 404b, the other pending cases would likely be admitted against him in trial 
to show “plan and identity.”

AA at 1-2.

Counsel reiterated the above statements at the state habeas evidentiary hearing held in 

May 2024?* The state habeas trial court found trial counsel’s affidavit and testimony to be 

truthfill and credible and concluded that Petitioner failed to prove that information had been 

improperly withheld from him.12 These findings and conclusions were adopted by the Texas 

Court of Criminal Appeals when it ultimately denied Petitioner’s state habeas application.13

The above determinations by the state court, including the trial court’s credibility 

findings, are entitled to a presumption of correctness unless they lack fair support in the record. 

Demosthenes v. Baal, 495 U.S. 731, 735 (1990); Miller v. Thaler, 714 F.3d 897, 903 (5th Cir.

11 ECF No. 19*11 at 16-22, 32-37 (reaffirming that counsel discussed both the SIA Report and the potential 
alternative suspect, Tyrone Baker, with Petitioner prior to his plea agreement).

12 Id. at 164

IJ ECF No. 19-12.
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;——“ns,i““°”1 *■28 b's'c' 

§ 2244(d)(1)(C).

2013). The Court finds no support in the record for Petitioner’s contention that material fects or 

evidence were withheld from him by either his counsel or the State. He therefore has not shown 

existence of a created impediment that prevemed the time.y fifing of the instant fedora) 

petition or that he could not have discovered the facmal predicate of his claims at an cart.or date

.bo or doo dit.^. F« rn- —

inapplicable?4

2. S 2244(d)(2).
Petitioner is, however, entitled to statutory tolling under 23 U.S.C. § 2244(d)(2). Section 

2244(d)(2) provides that ”Whe time during which a property filed application Jar State post­

conviction or other collar! review with retpec. to the pertinent judgment or claim is pending 

« not be counted toward any P»od of limitation under this subsection.- As discussed 

previously, Petitioner challenged the —ity of his state court conviction and sentence 

by filing his first state habeas application on November 16,2018, which was eventually dented

, * -ion onio Accordingly. Petitioner’s first stateby the Texas Court of Criminal Appeals on Apnl 24. 2019. Accordmg y
• - -cri For a total of 160 days, making his federal habeas application tolled the hmitat.ons penod for a total

petition due Novembei 11,2019.
Ahbough Petitioner is entided to statutory tofiing under 8 2244(d)(2) for bis first state 

habeas appiication. the second application he inter filed chahenging the underlying aggravated 

assault conviction does not afford him the same courtesy. This second state habeas appheanon 

was not tiled .until hue >2, 2023, well after die time for filing a federal petition under 

5 2244(0X1) bad already !apsed. As a resuh, the second application does not toll the one-year

7



limitations period for any of Petitioner’s claims. See 28 U.S.C. § 2244(d)(2); Scott v. Johnson, 

227 F.3d 260, 263 (5th Cir. 2000).

Petitioner’s limitations period for filing a federal petition challenging his conviction and 

sentence therefore still expired November 11, 2019. Again. Petitioner did not file the instant 

§ 2254 petition until December 21, 2024, well after the limitations period expired under Cither 

§ 2244(d)(1)(A).

B. Equitable Tolling

In some eases, the limitations period may be subject to equitable tolling. The Supreme 

Court has made clear that a federal habeas corpus petitioner may avail himself of the doctrine of 

equitable killing “only if he shows (1) that he has been pursuing his rights diligently, and (2) that 

some extraordinary circumstance stood in his way and prevented timely filing.” McQitiggin v. 

Perkins, 569 U.S. 383, 391 (2013); Holland v. Florida, 560 U.S. 631, 649 (2010). Equitable 

tolling is only available in cases presenting “rare and exceptional circumstances,” United States 

v. Riggs, 314 F.3d 796, 799 (5th Cir. 2002), and is “not intended for those who sleep on their 

rights.” Manning v. Epps, 688 F.3d 177, 183 (5th Cir. 2012).

Petitioner does not argue that he is entitled to equitable tolling in either his § 2254 

petition, supplement brief in support, or reply brief. Even with the benefit of liberal 

construction, Petitioner has provided no justification to this Court for the application of equitable 

tolling, and a petitioner’s ignorance of the law, lack of legal training or representation, and 

unfamiliarity with the legal process do not rise to the level of a rate or exceptional circumstance 

which would warrant equitable tolling of the limitations period. U.S. v. Petty, 530 F.3d 361, 

365-66 (5th Cir. 2008); see also Sutton v. Cain, 722 F.3d 312, 316-17 (5th Cir. 2013) (a garden 

variety claim of excusable neglect does not warrant equitable tolling).

8



Moreover, Petitioner fails to demonstrate that he has been pursuing his rights diligently. 

Petitioner waited over four years after the denial of his first state habeas application before filing 

his second state habeas application raising the claims contained in the instant § 2254 petition. 

This delay alone weighs against a finding of diligence. See Stroman v. Thaler. 603 F.3d 299. 

302 (5th Cir. 2010) (affirming the denial of equitable tolling where the petitioner had waited 

seven months to file his state application). Further, Petitioner fails to provide any legitimate 

reason why he waited over two months after the Texas Court of Criminal Appeals denied his 

second state habeas application in October 2024 before filing the instant federal petition. •

Consequently, because Petitioner fails to assert any specific facts showing that he was 
I I

prevented, despite the exercise of due diligence on his part, from timely filing his federal habeas 

corpus petition in this Court, his petition is untimely and barred by § 2244(d)(1).

C. Actual Innocence

Finally, Petitioner argues that his untimeliness should be excused because of the actual­

innocence exception.’5 In McQuiggln, 569 U.S. at 386, the Supreme Court held that a prisoner 

filing a first-time federal habeas petition could overcome the one-year statute of limitations in 

§ 2244(d)(1) upon a showing of “actual innocence” under the standard in Schlup v. Delo, 513 

U.S. 298, 329 (1995). But “tenable actual-innocence gateway pleas are rare,” and, under 

Schlup's demanding standard, the gateway should open only when a petitioner presents new 

“evidence of innocence so strong that a court cannot have confidence in the outcome of the trial 

unless the court is also satisfied that the trial was free of nonharmless constitutional error.” 

McQuiggln, 569 U.S. at 386,401 {quoting Schlup, 513.U.S. at 316). In other words, a petitioner 

is required to produce '‘new reliable evidence—whether it be exculpatory scientific evidence, 

trustworthy eyewitness accounts, or critical physical evidence”—sufficient to persuade the 

15 ECF Nos. 1 at 5, 13; 2 at 9-14; 21 at 7-9.
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district court that “no juror, acting reasonably, would have voted to find him guilty beyond a 

reasonable doubt.” Schlup, 513 U.S. at 324.

Petitioner docs not meet this demanding standard. As evidence of his innocence, 

Petitioner cites the fact that he was excluded as a contributor of DNA found at the scene of the 

crime and that another individual. Tyrone Baker, was found to be a match.16 However, such an 

argument does not constitute ‘new reliable evidence” that was unavailable at the time of his 

guilty plea. Indeed, as mentioned previously, counsel discussed the DNA evidence and potential 

alternative suspect with Petitioner prior to his guilty plea: Nor does such evidence establish 

Petitioner s innocence of the underlying offense of aggravated assault. As discussed by 

Petitioner’s trial counsel during his state habeas proceedings, the DNA evidence docs not 

exclude Pctitionci as the person who assaulted tire victim with a deadly weapon. Rather, it only 

confirmed that Baker was one of numerous “dates” the victim had in die hotel room that day. 

The DNA evidence also did not surmount other evidence pointing to Petitioner as the 

perpetrator, including the victim’s positive photo identification, Petitioner’s admissions and GPS 

coordinates placing him at the scene, and cell phone texts containing communications with the 

victim.

Petitioner also argues that the following circumstances support his claim of innocence: 

(1) the victim s photo identification was unreliable, (2) the SIA Report established a “vast pool” 

ot alternative suspects, including gang members, and (3) the victim’s friend contradicted the 

victim s account. But such conclusory assertions, without any evidentiary support, do not 

constitute “new reliable evidence” establishing Petitioner’s innocence. See Ford v. Davis, 910 

F.3d 232, 235 (5th Cir. 2018) (“[Ajbsent evidence in the record,” a court cannot “consider a 

16 ECT No. 2 at 9-14 

” ECF Nos. 2 at 9-14; 21 at 7.
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habeas petitioner’s bald assertions on a critical issue in his pro se petition ..unsupported and 

unsupportablc by anything else contained in the record, to be of probative evidentiary value.”) 

(citation omitted); Koch r. Puckett, 907 F.2d 524, 530 (5th Cir. 1990) (holding “mere conclusory 

allegations do not raise a constitutional issue in a habeas proceeding’’). Even if they were 

supported by the record, such allegations do little, if anything, to establish Petitioner’s innocence 

of the crime, much less constitute the strong evidence necessary under Schlup's, demanding 

standard.

In sum. Petitioner-has not produced any “new reliable evidence” demonstrating his 

factual innocence of aggravated assault or that his plea of guilty to the charge was involuntary. 

Petitioner’s arguments, which were already rejected by the state court during Petitioner’s state 

habeas proceedings, do not undermine confidence in the outcome of his trial. Consequently, the 

untimcliness of Petitioner’s federal habeas petition will not be excused under the actual­

innocence exception established in McQulggin}*

III. Certificate of Appealability

The Court must now determine whether to issue a certificate of appealability (COA). See 

Rule 11(a) of the Rules Governing § 2254 Proceedings; Miller-El v. Cockrell, 537 U.S. 322, 

335-36 (2003) (citing 28 U.S.C. § 2253(c)(1)). A COA may issue only if a petitioner makes “a 

substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). The 

Supreme Court has explained that rhe showing required under § 2253(c)(2) is straightforward 

when a district court has rejected a petitioner’s constitutional claims on the merits: The

'* To die extent Petitioner also raises a “freestanding” claim of actual innocence under Herrera v. Collin';, 
506 U.S. 390, 417 (1993), this claim still would not provide a cognizable basis for federal habeas relief. Dowthitt v 
Johnson,^ F.3d 733. 741 (5th Cir. 2000) (citing Herrera, 506 U.S. at 400). The Fifth Circuit docs not recognize 
freestanding claims of actual innocence on federal habeas review. In re Swearingen, 556 F.3d 344, 348 (5th Cir 
2009); see also Graves v. Cockrell, 351 F.3d 143. 151 (5th Cir. 2003) (collecting cascs).

11



IV. Conclusion

After careful consideration, the Court concludes that Petitioner's § 2254 petition (ECF 

No. 1) is barred from federal habeas corpus relief by the statute of limitations set forth in 28 

U.S.C. § 2244(d). As a result, Petitioner is not entitled to federal habeas corpus relief.

petitioner must demonstrate ‘that reasonable jurists would find the district conn’s assessment of 

the constitutional claims debatable or wrong." Slack v. McDaniel. 529 U.S. 473, 484 (2000). 

This requires a petitioner to show ’’that reasonable jurists could debate whether the petition 

should have been resolved in a different manner or that the issues presented were ‘adequate to 

deserve encouragement to proceed -further.”' Miller-El.. 537 U.S. at 336 (citation omitted).

The issue becomes somewhat more complicated when the district court denies relief on 

procedural grounds. Id. In that case, the petitioner seeking COA must show both “that jurists of 

reason would find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district court 

was correct in its procedural ruling.” Gonzalez v.]Thaler, 565 U.S. 134, 140-41 (2012) (citing 

Slack, 529 U.S. at 484).

A district court may deny a COA sua sponle without requiring further briefing or 

argument See Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000). The one-year statute of 

limitations found in the AEDPA has been in place since 1996, yet Petitioner missed the filing 

deadline by over five years and provided no valid justification for the application of tolling. For 

these reasons, the Court concludes that jurists of reason would not debate whether Petitioner was 

entitled to federal habeas relief, and a COA will not issue.



Accordingly, IT IS HEREBY ORDERED that:

1. Federal habeas corpus relief is DENIED, and Petitioner Brya„ Lamar Gresham’s 

Petition for Writ of Habeas Co,pus Pursuant to 28 U.S.C. 5 2254 (ECF No. I) is dISMISSED 

WITH PREJUDICE as untimely:

2. No Certificate of Appealability shall issue in this case; and

3. All remaining motions, if any. are DENIED, and this case is now CLOSED.

It is so ORDERED.

SIGNED this the 3rd day of June, 2025. ‘

UNITED-STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION

BRYAN LAMAR GRESHAM, §
TDCJ No. 02197084, §

§
Petitioner. §

§
v § CIVIL, NO. SA-25-CA-0019-JKP

§
ERIC GUERRERO, Director, §
Texas Department of Criminal Justice, §
Correctional Institutions Division, §

’ §
Respondent. §

JUDGMENT

The Court has considered the Judgment to be entered in.the above-styled and numbered

cause.

Pursuant to this Court’s Memorandum Opinion and Order of even date herewith, IT IS 

HEREBY ORDERED, ADJUDGED and DECREED that federal habeas corpus relief is 

DENIED and that Petitioner Bryan Lamar Gresham’s Petition for Writ of Habeas Corpus 

Pursuant to 28 U.S.C. § 2254 (ECF No. 1) is DISMISSED WITH PREJUDICE. All pending 

motions, if any, are DENIED, and no Certificate of Appealability shall issue in this case. This 

case is now CLOSED.

It is so ORDERED.

SIGNED this the 3rd day of June, 2025.

JASON PULLIAM
UNITED STATES DISTRICT JUDGE



■Ill
NO. 2016-CR-11156-W1

IN THE DISTRICT COURT

175TH JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

Applicant, Bryan Lamar Gresham has filed a prose application for post-conviction 

writ of habeas corpus pursuant Article 11.07 of the Texas Code of Criminal Procedure, 

collaterally attacking his conviction in cause number 2016CR111S6.

HISTORY OF THE CASE

On or about May 04,2018, Applicant pled nolo contendere/no contest to the offense 

of aggravated assault with a deadly weapon. Applicant was sentenced to 14 (fourteen) 

years in the Texas Department of Criminal Justice-Institutional Division. Applicant filed 

this first writ application on December 10,2018. A copy of this application was received by 

the District Attorney's office on December 18,2018.

allegations of applicant

1. In .Ground One for relief, Applicant alleges the revelation of new evidence. Specifically, 

Applicant states that a recording not available at the time of Applicant’s plea agreement 

refutes the state’s theory of the case.

2. In Ground Two for relief, Applicant alleges that the State and San Antonio Police 

Department (SAPD) withheld evidence favorable to Applicant Specifically, Applicant 

contends SAPD and the State conspired in withholding a video of the offense taken on 

Applicant’s mobile phone. Further, Applicant states his mobile phone was confiscated 

and was not made available to Applicant's attorney. Applicant states that had this
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information been made available. Applicant would not have entered into a plea

agreement
FINDINGS OF EMI

1 On January 19, 2019 this court received a memorandum from Applicant expand g 

' both grounds for rehef. Applicant former provides a copy ofthe folfowing documents:

A. Motion For Discovery And Production of Records

B. Bexar County Criminal Investigation Laboratory Forensic DNA Report

n Tn Art 39 14 TX. CODE CRIMC. Motion for Discovery and Inspection Pursuan

PROC and Michael Morton Act

D. Motion For Speedy Trial
2. This court finds Applicant failed to produce the contents of the video recording which 

Applicant claims would exonerate him.
3. in regards to Ground Two, this court finds that on May 4, 2018, AppUcant signed an 

order tided "Courts Admonishment and Defendants Waivers and Affidavit of 

Admonishments.” The order states the following:
a. "I, the Defendant, hereby enter a plea of nolo contendere to this charge.’

b. -1 am mentally competent now and was legally sane at the time that this offense

was committed.”
■ c. "1 have not been threatened, coerced, or placed in fear by any person to Induce 

me to enter my plea.”
d. »lf I have a plea bargain agreement with the prosecutor, its terms are folly set 

forth in the attached document. I have received no promise from the prosecutor,

1OR
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my attorney or the Court which are not set forth in that document, and I realize 

that no one else would be empowered to make me any promises.

CONCLUSIONS OF LAW

1. In collaterally attacking a conviction through habeas corpus, an applicant has the 

burden to allege and prove facts which, if true, entitle him to relief. Ex parte Russell, 720 

S.W.2d 477, 487 (Tex.Crim.App.1986); Ex parte Maldonado, 688 S.W.2d 114,116 (Tex. 

Crim. App. 1985). This court finds that Applicant fails to meet his burden of proof by 

failing to specify the contents of the alleged video recording.

2. A Brady claim is cognizable on habeas. See Ex parte Kimes, 872 S.W.2d 700, 701 (Tex. 

Crim. App. 1993) (citing Ex parte Adams, 768 S.W.2d 281, 288 (Tex. Crim. App. 1989); 

see also Brady v. Maryland, 373 U.S. 83 (1963). When challenging the State's failure to 

disclose exculpatory evidence on habeas, an applicant must show the following: (1) 

"that the State failed to disclose evidence, regardless of the prosecution's good or bad 

faith”; (2) "that the withheld evidence is favorable to applicant"; and (3) “that the 

evidence is material, that is, there is a reasonable probability that had the evidence 

been disclosed, the outcome of the trial would have been different." Ex parte 

Richardson, 70 S.W.3d 865, 870 (Tex. Crim. App. 2002). Applicant fails to meet his 

burden to show that had the recording been admitted into evidence, the outcome of the 

proceeding would have been different.

3. An applicant cannot show constitutional "materiality" by simply alleging that a piece of 

undisclosed evidence "might have helped the defense[.]" Hampton v. State, 86 S.W.3d 

603, 612 (Tex. Crim. App. 2002) (quoting United States v. Agurs, 427 U.S. 97, 109-10 

(1976)). Evidence is not material if the applicant was able to present the evidence that 
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the applicant claims was suppressed at trial. Marsel v. State. 210 S.W.3d 618, 636 

Crex. Crim. App. 2006). The State is not required to disclose material exculpatory 

impeachment information and information supporting any affirmative defense before 

entering into a plea agreement with a defendant United States v. Ruiz. 536 U.S. 622, 633 

(2002). Thus, an applicant must submit evidence supporting his claim, see, e.g.. Ex parte 

Richardson, 70 S.W.3d at 871, and present facts to show materiality. This court finds 

Applicant entered into a plea agreement in which the State need not disclose 

information supporting any affirmative defense to Applicant.
4. When there is an affirmative showing on the record that Applicant was admonished by 

the trial court, there is a presumption that Applicant entered his plea knowingly and 

voluntarily. Moreover, it is Applicants burden to prove that his plea was entered 

without any understanding of its consequences. Fuentes v. State, 688 S.W.2d 542, 544

(Tex. Crim. App. 1985).
5. This court finds that Applicant was proper!, admonished by the court pursuant to the 

requirements of Article 26.13 (d) ofthe Texas Code of Criminal Procedure.

6. Based on the foregoing findings of fact and conclusions of law, it is hereby 

recommended that this application be DENIED.
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NO. 2016-CR-11156-W1

ORDERS

The District Clerk of Bexar County, Texas, is hereby ordered to prepare a copy of this 

document, together with any attachments and forward the same to the following persons 

by mail or the most practical means:

a. The Court of Criminal Appeals
Austin, Texas 78711

b. Joe D. Gonzalez
Criminal District Attorney
Paul Elizondo Tower
Bexar County, Texas 78205

c. Bryan Lamar Gresham
Garza "West Unit
4250 Hwy 202
Beeville, TX, 78102

SIGNED, ORDERED and DECREED on

JUDGE CATHERINE^ORRES^STAHL 
17 5th Judicial District Court 
Bexar County, Texas
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TRIAL COURT’S FINDINGS OF FACT/OPINION 
(WRIT 2)



NO. 2016-CR-H156-W2

EX PARTE § IN THE DISTRICT COURT

§ 175TH JUDICIAL DISTRICT

BRYAN LAMAR GRESHAM ~ § BEXAR COUNTY, TEXAS

TRIAL COURT FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Applicant was indicted on December 5, 2016, for two counts of aggravated sexual assault, 

which are first degree offenses.

2. On or about May 04, 2018, Applicant pled no contest to one count of the lesser included 

offense of aggravated assault with a deadly weapon, a second degree felony. Applicant was 

sentenced to 14 years in the Texas Department of Criminal Justice -Institutional Division.

3. The terms of the plea bargain, entered into on May 4, 2018, were:

a. Prosecution to proceed only on Count I and for lesser included offense of aggravated 

assault with a deadly weapon.

b. Punishment to be assessed at 14 years. -- - ■ --

c. Fine of $1500.

d. Affirmative finding of a deadly weapon.

e. No application for community supervision.

f. Concurrent with Cause 2017CR8449 (DW1-3 d).

g. Causes taken into consideration: 2018CR4391: 20I6CR11755; and JN1820342.

4. On June 12, 2023, Applicant, Bryan Lamar Gresham filed, through his attorney Sarah 

Durham, an application for post-conviction writ of habeas corpus pursuant Article 11.07 of 

the Texas Code of Criminal Procedure, collaterally attacking his conviction in cause number 

2016CR11156.
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ti* writes the following facts5. in Ground One Applicant claims that his plea was involuntary.

in support of Ground One. lnvestigation Laboratory
On January 4, 2016, the Bexar Co^vid^gathered from complainant 
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was arrested on April 25 2017 S PP^ necessary and
was dismissed on April 13, 2018 o according to available
material witness. See Appx. MVBto 'It 
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was not until June 2020, when0DB between the two cases. He 
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that another specific individual „q^ Complainant (. L.S. )“ see Appx. 048-050 On Augus^O 2015 P^ 
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details of her accounts staged ” issued a ..Strategic
February 2016, San A®0”® / A px 084-086. The report presente 
Intelligence and Analysis rePortn®“6Xbberies occurring in 2015 and.



086. The report contained facts implicating other suspects in 
Applicant’s case, but Applicant did not know about the report. Without 
knowing the above facts, Applicant pled guilty to Aggravated Assault with 
a Deadly Weapon on May 4, 2018. See Appx. 048-051.

6. In Ground Two Applicant claims that he is actually innocent of Aggravated Assault with a 

Deadly Weapon - the offense he pled nolo contendere to and was subsequently convicted.

Applicant alleges the following facts in support of Ground Two:

The existence of facts unknown to Applicant at the time of his nolo plea 
prove his innocence by a preponderance. The impediment to Applicant’s 
knowledge of the facts cannot be attributed to his lack of due diligence 
bur to the ineffective assistance of his trial counsel and synonymous Biady 
violation committed by the State. While Applicant was informed his DNA 
was not found at the scene, he was not told by his Trial Counsel that 
another male’s DNA was gathered from the scene, and further, that male, 
Tyrone Baker was previously indicted in another Sexual Assault. In 
addition to Tyrone Baker as an alternative suspect, there was another long 
list of potential alternative suspects implicated in SAPD’s serial rape and 
assaults investigation. The facts of the one case depicted in that report are 
incredibly similar to the facts in Applicant’s case. The report also noted 
SAPD’s investigation into the rapes and assault of people posting sex 
services on Backpage.com. Complainant was a sex worker with ding 
charges who posted her service on Backpage.com. That is where 
Applicant found her phone number. Complainant s account of her alleged 
assault changed with each telling; she refused a SANE exam and did not 
attempt to identify her assailant until 7 months after the alleged assault. 
Trial Counsel did not tell Applicant of the CODIS hit implicating Tyrone 
Baker in the assault, or at least proving beyond a reasonable doubt 
that he was in complainant’s hotel room. Trial Counsel did not tell 
Applicant of the complainant’s changing stories over the course of time. 
And the State, according to the discovery log associated with this case, did 
not provide SAPD’s ,SIA report or any allusion io the ongoing 
investigation of similar cases. See Appx. 096-104. Applicant s involuntary 
guilty plea does not and cannot outweigh the existing exculpatory 
evidence above.

7. Applicant alleges that, despite his reasonable diligence, did not have a sufficient factual 

awareness of the circumstances surrounding his case at the time he pled guilty, rendering his 

plea involuntary. Applicant gives alleged details of DNA evidence—specifically, that he was 

excluded as a DNA contributor to the scene of this offense, and at the time of his plea he did 
k,

.3

Backpage.com
Backpage.com
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writ application.

13. The following items in the court’s file are included with these findings:

a. The writ application (2016CR11156-W2) and attachments;

b. Applicant’s Brief in Support of 11.07 Writ of Habeas Corpus Application filed on

June 12,2023;
c. Transmittal letter of June 12, 2023, providing two thumb drives, both contaimng a 

video that is referenced in the writ application;

d. The thumb drive of the video referenced in the wnt application;

e. Applicant’s Memorandum in Support and Proposed Order Designating Issues filed on

June 21,2023;

f. State’s Response to Applicant’s Petition for Writ of Habeas Coipus filed on June 20,

2023;

g. Affidavit Request Order dated June 22, .2023;

h. Applicant’s Proposed Findings of Fact and Conclusions of Law on Applicant’s 11.07 

Habeas Corpus Application filed on September §, 2023;

i. Affidavit of Robert J. Barrera, Trial Counsel, dated January 24, 2024;

j. Applicant’s Factual Supplement to 11.07 Writ of Habeas Corpus Brief m Support,

k. State’s Notice of Retroactive Disclosures dated on or about June 20, 20z3;

1 State’s Notice of Retroactive Disclosures dated January 25,2024;

m. Three-volume record from writ hearing on May 21, 2024.

14. In collaterally attacking a conviction through habeas corpus, an applicant has the burden to 

allege and prove facts which, if true, entitle him to relief. Ex parte Russell, 720 S.W.2d 477, 

487 (Tex.Crim.App. 1986); Ex parte Maldonado, 688 S.W.2d 114, 116 (Tex. Cnm. App.
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with a defendant. United States v. Ruiz, 536 U.S. 622, 633 (2002). Thus, an applicant must 

submit evidence supporting his claim, see, e.g., Ex parte Richardson, 70 S.W.3d at 871, and 

present facts to show materiality.

18. Under the two-prong standard for reviewing ineffective assistance of counsel claims, the 

Applicant must show that (1) counsel’s representation fell below an objective standard of 

reasonableness and (2) counsel’s deficient performance prejudiced the defense. Strickland v. 

Washington, 466 U.S. 668, 698 (1984); See also McFarland v. State, 845 S.W.2d 824, 842- 

43 (Tex. Crim. App. 1992). To establish the second prong of prejudice, defendant must show 

that there is reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceeding would have been different. Hernandez v. State, 726 S.W.2d 53, 55 (Tex. 

Crim. App. 1986) (citing Strickland, 466 U.S. at 694 (1984)).

19. When a defendant enters his plea upon the advice of counsel and subsequently challenges the 

voluntariness of that plea based on ineffective assistance of counsel, the voluntariness of such 

plea depends on (1) whether counsel's advice was within the range of competence demanded 

of attorneys in criminal cases and if not. (2) whether there is a reasonable probability that, but 

for counsel's errors, he would not have pleaded guilty and would have insisted on going to 

trial. Hill v. Lockhart, 474 U.S. 52 (1985).

20. The court has reviewed the affidavit of Robert Barrera and finds his responses to Applicant’s 

claims for relief to be credible and truthful. His affidavit is incorporated herein by reference.

21. Mr. Barrera states in his affidavit that he discussed the alternative suspect with Applicant. 

He states, that Applicant was “fully aware of the CODIS hit on Tyrone Baker at the time of 

his plea.”

22. Mr. Barrera states that the DNA evidence did not exclude Applicant as the perpetrator of this
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found in that room and that he had that intonation at the time he entered his plea, 

absolutely. He was aware of the material facts in this case upon which he made a 

decision. And 1 would not have entered a plea without informing him of such 

significant intonation as an alternate person betng - DNAheing found in to room 

where he was alleged to have committed the assault. If tot 17 cause number 

whatever it was - 117 - you stated that was the other one. If that was the sexual 

assault that was related on to same date, he pled to an aggravated assault with a 

deadly weapon. And I think - I don’t recall, honestly - but 1 think that was part of 

the reason he did not plead to the sexual assault, because tore was no DMA to tie 

him to tot, and that’s why - I think tot’s why we pled him to the aggravated

assault.”
27. Bexar County records confirm tot AppHcant was convicted of DWI-Sd (a fetoy) and 

sentenced to ten years in TDCJ in the same year Applicant was convicted m this case (2018) 

in Cause 2017CR8449. The judgment in this case stated that this 14-year sentence was 

run concurrent with the 10-year sentence for Cause 2017CR8449.

28. At the time that Applicant entered into the plea agreement in this case, he had three other 

pending felonies. All three were dismissed as a result of Applicant agreeing to enter a plea 

agreement in this case; They are Cause 2016CR11755(imperaonatog a public servant); 

Cause 2018CR4391(sexual assault); and Cause IN 1820342 (aggravated assault deadly 

weapon).
29. Applicant also testified at the writ hearmg. He denied tot Mr. Barrera infonned him of the 

information regarding Tyrone Baker. The court does not find Applicant’s tesfimony refuting 

Mr. Barrera’s testimony, to be truthful or credible.

9
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37. Thus, the court finds that Applicant voluntarily and knowingly entered into his plea 

agreement.

38. Based upon the trial court’s review of the writ record, it is recommended that Applicant’s 

claims for relief be denied.

Associate Judge Miguel Najera 
Bexar County, Texas

Jun 21,2024

Date

Jun 21,2024
APPROVED and ADOPTED ON

Judge Catherine Torres-Stahl 
175th Judicial District Court 
Bexar County, Texas
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MOTION TO RECONSIDER



BRYAN LAMAR GRESHAM 

v
JANUARY 20, 2026

ERIC GUERRERO
Director, TDCJ-lnstitutional Division
NO.25-50539

IN THE UNITED STATES COURT OF APPEALS OF THE FIFTH CIRCUIT

MOTION FOR RECONSIDERATION

TO THE HONORABLE JUSTICES OF THIS CIRCUIT:

On January 7, 2025,1 received notice of the denial of my Motion for a Certificate of 
Appealability (COA), decided on December 26, 2025, for case No. 25-50539 (USDC 
No. 5:25-CV-19), my cause of action against defendant, Eddie Guerrero. As of today, 
January 8, 2026,1, Bryan Lamar Gresham, hereby move for the matter to be reheard 
and reconsidered by a panel of justices.

POINT OF ERROR

THE CIRCUIT JUSTICE ERRED IN HOLDING THAT I, THE APPELLANT, HAVE NOT MADE 
THE REQUISITE SHOWING TO ESTABLISH MY PETITION REQUESTING A CERTIFICATE 
OF APPEALABILITY PRESENTS A VAUD CLAIM, OF THE DENIAL OF MY 
CONSTITUTIONAL RIGHTS, THAT WOULD LEAD REASONABLE JURISTS TO DEBATE 
WHETHER THE DISTRICT COURT WAS CORRECT IN ITS PROCEDURAL RULING.

ARGUMENT

Though it has been outlined in each brief, including the brief supporting my petition 
for a COA (pp. 9-10), and supported by the record, including the statements 
highlighted by the State and the courts, what has been consistently overlooked, by 
the state courts, by the District Court, and now by the Appellate Court, is the fact 
that Trial Counsel claims to have received and reviewed only the report titled
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"SAPD's SIA Serial Rapes Update," though the record shows differently. Beyond 
that, however, Trial Counsel makes no acknowledgment of the initial SIA report, 
issued "1/27/15" (though the dates in the report are from January 1, 2015 to 
January 13, 2016), even after being questioned during the evidentiary hearing. Trial 
Counsel's hearing testimony, his affidavit, the discovery log, and the "State's Notice 
of Retroactive Disclosure" all point to the fact that Trial Counsel was unaware of the 
initial SIA report, which is the report that specifically mentions my name, along with 
three other individuals, and San Antonio Police Department's initial assessment of 
the crimes detailed in the report (including the attack for which I stand accused).

The State's assessment concludes the attacks are part of a larger pattern, one 
involving gang members. The assessment is then further cemented in the Serial 
Rapes Update, in which the State establishes a suspect profile. The profile doubles 
down on the State's belief that those perpetrating the attacks were members of 
criminal enterprises.

The initial report also confirms the State believed DNA evidence would tie the 
named parties, including myself, to at least one of the attacks. Multiple reports, 
however, most notably the CJL report from May 5, 2016, and the CIL memo to 
SAPD, from August 5, 2016, describing the CODIS match, confirm that I am excluded 
as a DNA contributor in this case, specifically, and all other crimes, from across the 
country, in which a DNA sample has collected.

Taking Trial Counsel at his word, he would have been aware of the information 
contained in the Serial Rapes Update which, along with the suspect profile, details 
many of the attacks thought to be part of the larger pattern, including an attack 
that matches the M.O. of the attack for which I stand accused. But, the report does 
not mention me by name or reveal how significant SAPD believed DNA to be in 
furthering its cause in solving these cases.

Because he could not adequately analyze the full scope and context of SAPD’s 
investigation, leading him to conclude, as he admits in his affidavit and hearing 
testimony, that the DNA reports excluding me as a DNA contributor were irrelevant, 
Trial Counsel's not being aware of both reports rendered his assistance ineffective.

Again, the initial SIA report was not provided to me until January 2024.

In reaching its conclusion, the Court contradicts the rulings and precedents 
established, by this Circuit, in very recent cases, most notably Willv. Lumpkin, 2024

2
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(with regard to due diligence and violations of Brady) and Holbergv. Lumpkin, 2023 
(with regard to impeachment evidence and ineffective assistance of counsel), both 
of which are cited in the brief supporting my petition (pg. 6, paras. 5-8; pg. 7, paras. 
2-4; pg. 8, para. 7).

-If a detective’s memo and a handwritten note by a jail inmate qualify as Brady 
material, then an official report, "SAPD SIA Report” from 1/27/15, produced by the 
police Chief and detailing an investigative inquiry, must also qualify as Brady 
material. The record shows it was withheld until January 25, 2024, thereby 
establishing that day as the earliest date at which the factual predicate could have 
been known.

-If a State's witness's history of being a paid confidential informant qualifies as 
Brady material, for impeachment purposes, even though the case in which the 
witness gave testimony is not a case for which she was classified as an informant, 
then so must a State's witness's documented sexual history with the defendant.

-If assistance is deemed ineffective due to counsel's lack of preparation of a 
witness, it must be deemed ineffective when counsel fails to prepare himself. By 
not investigating an indicted alternative suspect, whose DNA is connected to the 
crime scene, counsel failed to prepare himself. By not petitioning for the release of 
a video that undermines what counsel assumed would be the State's strategy, 
counsel failed to prepare himself. By not obtaining a report that concludes the 
crime for which I stand accused fits a larger pattern, a pattern in which there are 
myriad alternative suspects and an established profile I do not fit, counsel failed to 
prepare himself. These failings could not have been discovered through due 
diligence and were not known until Trial Counsel was compelled to testify at an 
evidentiary hearing, on May 21,2024. Therefore, the date for establishing the 
factual predicate should be reset to the date of Trial Counsel's testimony.

Additionally, the Court contradicts the Supreme Court's finding in House v. Bell, 
2006, regarding a showing of actual innocence that satisfies the Schlup standard. 
House is another case in which the lower courts discounted four key facts, facts the 
Supreme Court subsequently deemed sufficient to show actual innocence: 1) The 
State does not deny new evidence has been presented; 2) Defendant (Appellant) is 
excluded as a DNA contributor; 3) Another individual's DNA matches a sample of 
the DNA collected; 4) There is a named, known alternative suspect. In fact, the 
alternative suspect's DNA is connected to the crime scene, and he fits the 
description of the victim's attacker.

3
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To satisfy Schlup's "new, reliable evidence" requirement, I introduced the three 
pieces of critical evidence that had been withheld by the State: the cell phone video, 
the initial Strategic Intelligence Analysis (SIA) report, and the "SIA Serial Rapes 
Update." Each item was withheld by the State prior.my entering into a plea 
agreement, a fact no one denies. And, with regard to the SIA reports, these items 
were not made available to me until after I filed my second petition for a Writ of 
Habeas Corpus in state court.

In filing after filing, the defendants, first the State and now Mr. Guerrero, attempt to 
cling to procedural technicalities, without denying-or even acknowledging-the 
facts that render their arguments moot. Instead, what they do is rely on the words 
of Trial Counsel, the same individual whose assistance all objective evidence shows 
was below the standard of reasonableness established in Strickland. In fact, Trial 
Counsel's own words-from his referencing records that contradict his account, to 
his acknowledgement of his ignorance regarding the overlap between two crime 
scenes and their ties to a single individual, the alternative suspect, Tyrone Baker­
honor his deficiencies, many of which are delineated in the brief supporting my 
petition for a COA (pp.9-10) and supported by the documents in the appendix (p.1 - 
"State's Notice of Retroactive Disclosure," p.7- letter to San Antonio Police 
Department from Bexar County Criminal Investigations Lab, p.8— the indictment of 
Tyrone Baker, p.15- Trial Counsel's motion for the release of my cell phone, pp.16- 
23- discovery log signed by Trial Counsel, pp.27-28- State's list of witnesses, pp.29- 
31- "State's Notice of Intent to Introduce Extraneous Offenses").

To date, the only references to the facts and evidence in the record have been 
made by me. It must be quite telling that the defendants have chosen to abandon 
their own evidence, instead, choosing to present red herrings such as procedural 
technicalities. Then, when the technicalities disfavor them, they rely on their 
connection to, and the broad powers of, an overburdened judiciary. If, for even only 
a moment, the facts are given their just consideration, the continuing injustice, that 
is my incarceration, may finally come to an end. That is what I ask of this esteemed 
panel.

I implore you all to reconsider my Motion for a COA. Between the withheld cell 
phone video, the withheld SIA reports, and Trial Counsel’s lack of any measure of 
substantive assistance, in alignment with the Fifth Circuit's recent rulings and 
opinions (including dissenting opinions), I have more than met the burden of 
showing I have been denied the protections of several constitutionally-established

4
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rights, including my right to effective counsel, my right to equal protection under 
the law, and my right to due process of law. Furthermore, I have met the Supreme 
Court’s standards for a showing of actual innocence. To deny these truths truly is a 
miscarriage of justice.

I invite this Court to review any one-or all-of the following cases in which the 
Supreme Court establishes or maintains precedent. All have been cited, by me, in 
various briefs, including my brief supporting my motion for a COA. The evidence 
supporting each citation is included in the Appendix.

Please, bear in mind that these examples represent a fraction of the cases cited in 
my briefs. Each case directly correlates to specific arguments I have made. I am not 
asking this Court to set precedent, merely to uphold the precedents that have been 
set by the Supreme Court.

McQuiggins i/. Perkins - "Actual innocence," "Miscarriage of justice exception," "Due 
diligence," "Bypass procedural bar, including one-year statute"

Petitioner waited 11 years to file federal petition, including six years after receiving 
the final piece of "new" evidence. Supreme Court held that a showing of actual 
innocence overcame petitioner's lack of diligence.

Murray v. Carrier (cited pg#10)- "Ineffective Assistance of Counsel," "Miscarriage of 
justice exception," "Bypass procedural bar"

Defense counsel failed to procure and present exculpatory evidence. Supreme 
Court held that Trial Counsel's failure constitutes ineffective assistance, and the 
petitioner's claim holds against any procedural default.

House v. Bell (cited pg#10,12)- "Actual innocence," "Miscarriage of justice 
exception," "Bypass procedural bar"

Supreme Court held that petitioner's evidence of actual innocence was sufficient to 
satisfy the Schlup standard by presenting evidence the State did not dispute new 
evidence had been admitted; a specific individual could have been committed the 
crime; petitioner is excluded as a DNA contributor. Thus, his showing of actual 
innocence was sufficient to overcome the State's argued procedural bar.

5
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CONCLUSION

With my COA request, I am simply seeking an opportunity to do what has been 
denied to me for nearly a decade, since this entire ordeal crashed into my life, and 
that is to use the evidence to prove my innocence. Not once have I been afforded 
the ability to fairly present my case and have it decided on the merits. Instead, 
those who lacked-and continue to lack- rightness use their power as a cudgel, first 
to coerce me into an unjust plea and, since, to beat back my efforts to shine light on 
the truth, to pull facts from the shadows. Their efforts to stall, suppress, and 
subvert are so blatant they might be laughable, if not for the many lives 
experiencing the negative impacts, not just my life and the lives of my family and 
friends, the lives of any other victims who have been attacked by the actual 
perpetrator(s).

Those who are guilty, those who are in the wrong, they push for technicalities, hope 
for even the most obscure procedural flaw. They do their best to distract from fact. 
Then, when they realize the technicalities of procedure do not fit the narrative they 
are trying to present, those with it use power to force the acceptance of what would 
normally be quickly dismissed as nonsense. In this matter, the defendants have 
proven to be the type who use their power to negate facts, in a conspicuous effort 
to subdue the powerless, based on nothing more than a refusal to accept the fact 
that a mistake was made.

For whatever reason-fear, ambition, indifference-1 am an innocent man who has 
been incarcerated for the better part of a decade. I have been removed from 
society not because I am guilty of the crime for which I stand accused, but because 
of the whims of an overzealous prosecution, an underinvested defense counsel, my 
own naivety and the result of a flawed process.

However, even greater than the power of those unwilling to acknowledge and 
accept their mistakes is the power of those who are able to correct those mistakes. 
That is the power I am asking this panel of justices to embrace, the power of justice. 
Please, either grant my request for a COA and instruct the district court to 
adjudicate my claims based on their merits, or take the extra step and review my 
claims as a panel.

6
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I am much more than a case number and a ream of documents. Please, see that.

Submitted with reverence by:
Bryan Lamar Gresham, petitioner/appellant
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BRYAN LAMAR GRESHAM JANUARY 8, 2026
v

ERIC GUERRERO
Director, TDCJ-lnstitutional Division
NO.25-50539

IN THE UNITED STATES COURT OF APPEALS OF THE FIFTH CIRCUIT

MOTION FOR EXTENSION TO FILE A MOTION FOR 
RECONSIDERATION

TO THE HONORABLE JUSTICES OF THIS CIRCUIT:

Comes now Bryan Lamar Gresham, appellant, and files this motion for an extension 
of 30 days in which to file a motion for reconsideration. In support of this motion, 
appellant shows the court the following:

I.
The appellant filed a brief in this cause on July 8, 2025 and on December 26, 2025 
this court denied appellant's petition for a certificate of appealability.

II.
The deadline for filing a motion for reconsideration in this cause was January 9, 
2026. The appellant has not requested any extension prior to this request.

III.
Appellant's request for extension is based upon the following facts:

1. Though the order was issued on December 26, 2025 it was not mailed out 
until December 29, 2025 and was not postmarked until December 31, 2025.

2. Furthermore, the order was not received by appellant until January 7, 2026.
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3. The first time appellant had notice or actual knowledge of the courts order 
was on January 7, 2026 a date no earlier than 15 days before the filing of this 
motion.

4. In accordance with Federal Rule of Appellate Procedure 40, appellant is 
allotted 14 days to file a motion for reconsideration. However, due to 
mailing delays appellant was not given adequate time to prepare his motion.

WHEREFORE, appellant hopes the court grants this motion and extends the 
deadline for filing the motion for reconsideration to February 8, 2026.

Siupxn. Qn&sham
Bryan L. Gresham, Appellant
January 8, 2026

4304 HWY 202 (Garza East)
Beeville, TX 78102
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COURT OF APPEALS ORDER 

(Motion to Reconsider)



LYLE W. CAYCE 
CLERK

United States Court of Appeals
FIFTH CIRCUIT 

OFFICE OF THE CLERK

TEL. 504-310-7700 
600 S. MAESTRI PLACE, 

Suite 115 
NEW ORLEANS, LA 70130

January 26, 2026

#02197084
Mr. Bryan Lamar Gresham 
CID Garza East Transfer 4304 Highway 202 
Beeville, TX 78102-0000

Facility

No. 25-50539 Gresham v. Guerrero
USDC No. 5:25-CV-19

Dear Mr. Gresham,
We will take no action on your motion for reconsideration because 
lt,ls t^ine for filing a motion for reconsiderationunder 5th Cir. R. 27 has expired.
Your motion to extend time to file a motion for reconsideration/rehearinq was denied.

Sincerely,
LYLE W. CAYCE, Clerk

■ TXP
By:_________ ___________
Renee S. McDonough, Deputy Clerk 504-310-7673

cc:
Ms. Justine Isabelle Caedo Tan



COURT OF APPEALS ORDER 

(Motion for Extension)



United States Court of Appeals 
FIFTH CIRCUIT

OFFICE OF THE CLERK
LYLE W. CAYCE 
CLERK

January 23, 2026
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

TEL. 504-310-7700 
COO S. MAESTRI PLACE, 

Suite 115 
NEW ORLEANS, LA 70130

No. 25-50539 Gresham v. Guerrero
USDC No. 5:25-CV-19

The court has taken the~fo-1-lo.w-i ng-act.i on...in_this case: Aooellant's 
motion ior an extension of time to file reconsideration is DENIED.

Sincerely,
LYLE W, CAYCE, Clerk

By: _
Peter A. Conners, Deputy Clerk 504-310-7685

Mr. Bryan Lamar Gresham
Ms. Justine Isabelle Caedo Tan
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PEHHON FOR WRIT OF HABEAS CORPUS: 28 USCP^M (Rev 9H7> 
■’OPTED BY AI L FEDERAL COURTS IN TEXAS '

Petition for Relief From 2 C-onviction or Sentence. 
By a Person in State Custody

(Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus)

Instructions

1. I o use (his form, you must be a person who is currently serving a sentence under a judgment against vou in a state 
court. ou arc askmg tor relief from the com iction or the sentence. This form is your'petitkm for reiief.

— • m mv t I1H m'S liT J itnposed a sentence to be served tn the future, bm
:h C ° *he •slate whcrc ^‘judgment uas entered, if you want to challenge a federal judgment
l a imposed a sentence to be served tn the future, you should file a motion under ‘’X 1 ’ X C X in the feder-d
conn that entered the judgment. ........... — ‘

% Make sure the form is typed or neatly written.

4. You must tell the truth and sign the form. If you make a false statement of a material fact vou may be 
prosecuted for perjury.

5. Answer all the questions. You do not need to cite law. You may submit additional panes if necessary If vou do 
not fill out the form properly, you will be asked to submit additional or corned information. If vou want to submit 
beyS,a.rgUmC"r' yOU mUf' !;Ubmi.t ’henl in a SCparatC mcmorandum- Be awarc 'hat any such memorandum mav 
be subject to page limits set forth in the local rules of the court where you file this petition.

6. You must pay a fee of S.5. If the fee is paid, your petition will be filed. If you cannot pay the fee. you may ask to 
proceed i n forma pauperis (as a poor person). To do that, you must fil l out the last page of this form. Also, you 
must submit a certificate signed by an officer at the institution where you arc confined showing the amount of 
money that the mstitut.on ts holding for you. If your account exceeds S , you must pay the filing fee.

7.

8.

cntcrcd^hv 17ff°U 7'y h’<I,C>18C l,ie,judgment cntcred b>' on|y onc court- 1 f yo« "'ant to challenge a judgment 
entered by a different court (enher in the same state or in different states)., you must file a separate petition?

Corn"aUh^aaddrcSP,etCd ft”™’ °r'=’n;11 and c0Pies 10 lhe Clcrk °r 'he United States District

Clerk, United States District Court for
Address

City. State Zip Code

If you want a file-stamped copy of the petition, you must enclose an additional copy of the petition and ask the court 
to file-stamp it and return it to you.

y. —: Y°“ n\US’iflC,ude in this Pemion 311 the grounds for relief from the conviction or sentence that 
you challenge. And you must state the facts that support each ground. If you fail to set forth all the -rounds 
hi this petition, you may be barred from presenting additional grounds at a later date.

10. £A£E£ALCAS£S: If you are under a sentence of death, you are entitled to the assistance of counsel and 
should request the appointment of counsel.

Page I of 16
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United States District Court Dtstnet: Jgu Zfrg-W b/T/pfer TFxrfr
Docket or Case No.:

2 g (,
Place of Confinement: 7Y>/Fr DCA4^Zr7Z>z‘7' <z-' df?7r>Ta/Al

Prisoner No.:

iv name under whuh \ou were

/$ )? •///.-'J I

! he Attorney General

PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF 
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

Name (under which you were corn icted):

trifi/V? &j2c.Mrtn

Respondent (authorized per<on having custody .>l petitioner) 
ZZtZc/ Ti v = /) faL-c’7iT7-> ,t/ -

PETITION

(a) Name and location of conn that entered the judgment of conviction you are challenging:

/7r^ ^.zj-z^z/r /oe/A’z
CsjfiTry 7y

rrt.v' /Mtua/sh 7#2<>>'

(b) C riminal docket or ease number (if you know): 2<?/£ c*/z’z//f 2

(a) Date of the judgment of conviction (if you know): 2i2/(,

(b) Date of sentencing: /~7//y y 2^- e

Length of sentence: y^/zr

In this case, were you convicted on more than one count or of more than one crime? 1 Yes No

identity ad er.mo m which you were convicted and sentenced m this ease: /W.

(a) What was your plea’.’ (Check one)

*1 (I) Not guilty

_T (2) Guilty

(3) Nolo contendere (no contest)

□ (4) Insanity pica
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(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did 

you plead guilty to and what did you plead not guilty to?

'< . It vet went io (rial, vvhjt kind ot trial did you have? (Check one)

~1 Jun 1 Judge only

D'd yon testify at a pretrial hearing, trial, or a post-trial hearing.’

Ik'S 1 \c

Did you appeal from the judgment of conviction?

 Yes  No

I f you did appeal, answer the following:

(a) Name of court:

(b) Docket or case number (if you know):

(c) Result:

(d) Date of result (if you know}:

(c) C itation to the case (if you know):

(0 Grounds raised:

(g) Did you seek further review by a higher state court?

If yes. answer the following:

(1) Name of court:

(2) Docket or case number (if you know):

(3) Result:
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(4) Date of result (if you know):

(5) Citation to the case (if you know):

(6) Grounds raised:

(h) Did you file a petition for certiorari in the United States Supreme Court?

It >es. answer the .following:
~ Yes 3 No

11) Docket or ease number (if you know):

(2) Result:

(3) Date of result (if you know):

(4) Citation to the case (if you know):

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions 

concerning this judgment of con viction in any state court? •S'Yes  No

11 ■ H'your answer to Question 10 was "Yes," give the following information: 

*” (I) Name of court:

(2) Docket or ease number (if you know): ■ (’£hr7c - iJ! 

(3) Date of filing (if you know): 2sfi <■

(4) Nature of the proceeding: apn, o?_ rttxcAs- dctzrcT
(5) Grounds raised: - ^1,1770J " 

vzr//x/^,wz Tu

(6) Did you receive a hearing where evidence was given on your petition, application, or motion'?

 Yes ©/No

(7) Result: 
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- CJi'-'i iv/iL r
(2) Docket or ease number (if you know):

(3) Date ol filing (if you know):

(4) Nature of the proccedine:

(5) Grounds raised: /A/t/,- ,

W Date of result (if vou know ): ,,
filmic ly itsn

(b> If yon filed any second petition, application, or motion, give the same inlbmMlom

(I) Name of court: ■*

2oiL 2l2hlS\ - tJ?

JjA/i- il ?J?7

MnwrM ijsir musas-

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?

S' Yes □ No

(7) ReSult:

(S’) Date of result (if you know): J>JrJc n Z-j'I

(c) If you (tied any third petition, application, or motion, give the same information:

(I) Name of court:

(2) Docket or case number (if you know):

(3) Date of filing (if vou know):

(41 Nature of the proceeding:

1 i (irounds raised-



(6) Did you receive a hearing where evidence was given on your petition, application, or motion?

“I Yes n No

(7) Result:

(8) Date of result (if you know):

(d) D.d you appeal the highest state eoun having jurisdidiop w the aetiop taken on your petition, appheation 

or motion?

(1) First petition: 3KYes 21 No

(2) Second petition: t^Ves 1 No

(.’) Third petition: n w-s 1 No

<e> H\xou did not appeal to the highest state eoun ha\ine unsdtction. explain why you did not:

For this petition, state every ground on which you claim that you are being held in violation of the Constitution 
a vs. oi treaties of the Umtcd States. Attach additional pages if you have more than four orounds State the facts 
supporting each ground. Any tcgal arguments must be submitted in a separate memorandum

°*: ‘ ° Pr°Ceed in fedei-ai must ordinarily first exhaust (use up) vour available
forth aH theT ? °n H gr0U"d Which you rcquest action bv (hc fcderal court. Also, if vou fail to set 

pounds in tins pet.tion, you may be barred from presenting additional grounds at a later date

GROUND ONE: r
Art ^cru/tut.. 77^777 r/<f

7 AcjurTb 7..
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

irmiAcrij.j tj'-n, r/fe- (Wr<w fAu.in 7 m, at a uunm

of Mt. uf pa M My f,, ^„-r ,v,

w f„rn, „ r^„rcr- 
toMcre-i HW, f! mum Autfs.y .fltriurr't

am Irtwcwr 7 7,Ytfr7f Wwwi.
(b) If you did not exhaust your state remedies on Ground One. explain why:
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<C) Direct Appeal of Ground One:

(1) It you appealed from lhe judgment of conviction, did you raise this issue?

(2) If you did not raise this issue in your direct appeal, explain why:
□ Yes □ No

(d) Post-Conviction Proceedings:

(I) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court

^Yes “I No

<2)11 your answer to Question td)( 11 i< "Yes." state:

I ype of motion or petition: M  -
“ - • zuV --j.'.' />z, d<.*•>/'r7>j.r<7-

Name and location of the court w here the motion or petition was filed- ; \ - , ,

bi K/'x CrY TX — Jt, j'y. ?£ lcr>'

Docket or case number (if you know): 7, - A/ ?

Date of the court's decision: < . .
iJ-JMc 2/r 2j 3y

Result (attach a copy of the court’s opinion or order, if available)- ,,

C - -

(3) Did you receive a hearing on your motion or petition? ycs

(4) Did you appeal from the denial of your motion or petition? q ycs

(5) I f your answer to Question (d)(4) is "Ycs." did you raise this issue in the appeal? O Yes

(6) If your answer to Question (d)(4) is "Ycs," state:

Name and location of the court where the appeal was filed:

Docket or case number t if you know >:

Dale ol the court’s decision:

Result (attach a copy of the court's opinion or order, if available):

(7) If your answer to Question ( d)(4) or Question (d)(5) is "No." explain why you did not raise this issue:
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(c) Other Remedies: Describe any other procedures 

used to exhaust your state remedies on Ground One:

(’tlil'vj'

(such as habeas corpus, administrative remedies, etc.) that you have

ft? ^77-^77/77^ MSeAS

\jiwl.w I VW. 1
C^/A7 ijfir fiu,^ or WrfRTiVi fih’fF

(a) Supporting Facts (Do not argue or cite law. Just state the specific facts that support your claim.):

4/, C A /V /: Tf~/Z fl j>wnfli fiLT&^AT? St/,'se-7
7^: AL7 /. r./.^ -j# ^7ifV? rr^i

7.7^7,^ Q.

CVT^ r&( re Z^rrj^ /U^t) ^7^
eyJM M71M r6 T//e mm Vvzws T^zrrrAAr^.j Jr
c'M/rf') A 77/17x77.
(b) If you did not exhaust your state remedies on Ground Two. explain why:

(c) Direct Appeal of Ground Two:

(1) It you appealed from the judgment of conviction, did you raise this issue?

(2) If you did not raise this issue in your direct appeal, explain why.

(d> Post-Com action Proceedings:

(11 Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court 

SKS'es D No

(2) If your answer to Question (d)( 1) is "Yes." state:

Type of motion or petition: /l,, , - , „ . ,^6 77iy .'^7 fi/J
Name and location ot the court where the motion or petition was filed- -5,-7# i ,

/7J Z)?rr/?7fz' d’c!^;?7-
7/

TAfJ /W7b'a/7if 7x

Dockct or case numbertif vou know)- 7
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Date of the court's decision:

Result (attach a copy ol the court's opinion or order, if available):
Z?/’7a<7j.Q

(3) Did you receive a hearing on your motion or petition? ry y

(4) I )id you appeal from the denial of your motion or petition? n y 

(?) If your answer to Question (d)(4) is "Yes." did you raise this issue in the appeal? □ y 

(6) 1fyour answer to Question (d)(4) is "Yes.” state:

X'ame and location of the court where the appeal w as filed:

X

Docket or case number(ifyou know i:

Date oi the court’s decision:

Result (attach a copy of the court’s opinion or order, if available):

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

o'- hAAcA7 c-'iruy

GROUND THREE: litf/.-ft ^uir-rtz A/'G'zYjVtV* Ou s'ATT /aJ.v TAiAl

nrw.f 7/< /W Mi?
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

rut Mr rw rrArf Any Au.y^-A^ T!> mu c,r
■ - -z t - f <«-z HL o * v/(

mbmMu^mirw t7 Ix7<,17a7i>x, eVifl7^c-. 7M- - rrAfluArc
miuwmm Mmr -mjaa^ ggi, u<M*ry.KlfflW)!.n» „ 
fciiMi 2vn.: fl Vafy_ os ru„-

/IaJ,} a jJ/Wjy Zi.? 7//Z rrrtre.
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(b> 11 you did not exhaust your state remedies on Ground Three, explain why:

(c) Direct /Appeal of Ground Three:

(1) If you appealed from the judgment of conviction, did you raise this issue?

(2) If you did not raise this issue in your direct appeal, explain why:
1 Yes T No

id> Post-Conviction Proceedings:

1 i ) Did you raise ihis issue through a post-conv ietion motion or petition for habeas coqius in a state :■ ial court 

•T Yes "i No

(2) if your answer to Question (d)( 1) is "Yes." state:

1 y'pe of motion or petition: ,’2 6 rtr- A/J IuiAcA1
Name and location of the court where the motion or petition was filed' <7 x

Zz\. lyJTtZftT cmPT
f),TXi\p TK — fy/-J AcJT’ocJ^ fx

Docket or case number (if you know):

Date of the-court's decision: ..

Kcsull (attach a copy of the court's opinion or order, if available)- .

(3) Did you receive a hearing on your motion or petition?

(4) Did you appeal from the denial of your motion or petition?

,5' If your answer Io Question 'dW \ "Yes." did yru raisc shi> :<sue in the .jppCa|?

(hi If your answer to Question (d)(41 is "Yes." state:

Name and location of the court where the appeal was filed:

Ye:: Q No

□ 'r es T N\.

I Yes -1 No

Docket or ease number (if you know >:

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):
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(/) If your answer to Question (d)(4) or Question (d)(5) is "No,” explain why you did not raise this issue

(c) Otker Remedies: Describe any olhcr procedures (such „ habeas corpus, administrative remedies, etc.) that you 
have used to exhaust your state remedies on Ground Three- 

re,7 tJ.?7 7
u,- uMMf c^rur

GROlND FOl’R:
r ,)/,) fteruAi

Ti't ra-- f,.A

.3. Supporting facts tDo not argue or cue bw. lust state the specific facts that support >our da.m.t:

/Iz-uMXk'X-TT

n T MS riV>JT;.^

'* rut! a*, Urn wnat v,- A ftftiff urrui, am lUjfyrji rur wt nw,m 
t"*’**”* t,j n A rwnrw Ar &
Atm-MfA rutw T *, A M-A *» ^7tT,rM
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(b) If you did not exhaust your state remedies on Ground Four, explain why:

Direct \ppeal of Ground Four:

11) h you appealed from the judgment ofconx iction. did you raise this issue?

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

Yes  No

(2) If your answer Io Question (d)( I) is "Yes," state:

Type of motion or petition:
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Name and location ofthe court where the motion or petition was filed' x 
rzr7* h/frmr ct.wr

Tx.W^
Docket or ease number (if you know): , . .,_

' £*•(. lx. hl51,-iJZ
Date of the court's decision: /,_/vZ 2 -' 2 ’ "’V

Result (attach a copy of the court's opinion or order, if available):

t-'t Did vt>u receive a hearing on sour motion or petition? \

(4) Did you appeal front the denial ofyour motion or petition? n y

I. I I! your answer io Question tdi'-t) is "Yes." did you raise this issue in the appeal'.’ 1 Y 

<7’i If your answer to Question t d h 4 I i> "Yes." state:

Name and location of the court vv here the appeal was filed:

1 No

1 No

1 No

Docket or case number (if you know):

Date of the court's decision:

Kesttlt (attach a copy of the court's opinion or order, if available):

(71 If jour »s„cr (o Quosdon (d)(4) orQues.ion (d)(5) is "No." osplui,, why you did no, rui^e ,his issue

<0 O,h„ Kerned,M! UcsenOo proeoduros ,suc„ „ hatas >m

hate used to exhaust your state remedies on Ground four: «/ - „ - -

<J,' kA fir A J Ce^ruS'
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Please answer these additional questions about the petition you arc filing:

(*} I lave all grounds for relief that you have raised in this petition been presented to the highest state court 

having jurisdiction? vKYcs n \0

It your answer is "No." state which grounds have not been so presented and give your rcasonfs) for not 

presenting them:

N there anv ground m this petition that has not been presented in some state or federal court? If so. w hich

ground or grounds hate not been presented, and state vour reasons for not presenting them

4. Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction

• that you challenge in this petition?  Yes GZ'No

If "Yes.” state the name and location of the court, the docket or case number, the type of proceeding, the issues 

raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a copy 

of any court opinion or order, if available.

Do you have any petition or appeal now pending (filed and nos decided yet) in anv court, cither state or Federal, for 

the judgment you are challenging?  Yes ST” No

If "Yes." state the name and location of the court, the docket or ease number, the type of proceeding, and the issues

raised.
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San Antonio Police Department 
( hief William McManus

\ppcnr !»' H* u ••?.!•-1 one wtiul mptsl gtmip «ith a pn’entiil <i| t contained within *!•». ’nitLil 11

! ’ 2-’BM<- ’vd background
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x v-VvZJSS” RORRiR'i WDRAPE 
Y2)I'JLWj2'2' ROBBl-RYjiNB-RAPl-.

21 BM and I -2 LMs - claiming to be police raiding for drugs & drug money blue background 
SAPD 15187142 - ROBBERY AND RAPE
SAPD16017941 - robbery' yesterday that possibly ills mo on above listed case

3) 2 BMs - green background 
SAPDI5088301 -■ ROBBERY AND RAPE - still trying to determine if it is part of or separate from the above 
listed series (1)

W hat wc know or is suspected as of now:
• Gang members but not necessarily gang activity
• Robbery is motive, the sexual assault is secondary'

o Strictly robberies prior to sexual assault cases and also within the gaps
• Escorts are being targeted between 23:00 - 05:00 with 02:00 - 04:00 being the primary time; it is 

assumed that the meetings are being set up this late in order to obtain the most amount of financial 
profit from their victims.

• Thursday ■ Sunday are the target days with Saturday' late evening and Sunday morning having the 
highest prevalence.

What is under review:
• 162 Robberies and 81 sexual assaults at or near hotels and motels have been mined from 2015 incident 

data and will be analyzed in accordance with their relation to the aboxe suspected and potential series
• Attempting to establish a link between the individuals that have been identified by S VI' (Stephen 

Wansley. Bryan Gresham. Lonnie Williamsand Tyrell Jones)

What SLA needs:
The suspect phone numbers for the cases marked on the case details report (SAPD16000199: SAPD 15268208;
SAPD 15248877)

Waitine on UNA results via used condoms recovered from SAl’Dl 5248877 (believed to be part of series i) 
and SARD 15187142

Btandv •X'i,i','eH;SairAiU<>ui<».|,'rt '210-2(j7 S )2 I
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RESPONDENT’S ANSWER WITH BRIEF IN SUPPORT



IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION

BRYAN LAMAR GRESHAM, §
TDCJ-CID No. 02197084, §

Petitioner, §
§

v- § Civil No. 5:25-cv-00019-JKP
§

ERIC GUERRERO, Director, §
Texas Department of Criminal §
Justice, Correctional Institutions §
Division, §

Respondent. §

RESPONDENT'S ANSWER WITH BRIEF IN SUPPORT
Petitioner Bryan ^amar Gresham pled nolo contendere to aggravated 

assault with a deadly weapon and was sentenced to fourteen years of 

incarceration, pursuant to a plea-bargain agreement. Gresham’s claims should 

be dismissed with prejudice as time barred.

JURISDICTION

Gresham seeks habeas corpus relief in this Court pursuant to 28 U.S.C.

§ 2254, which provides the Court with jurisdiction over the subject matter and 

the parties as Gresham was convicted within this Court’s jurisdiction.

PETITIONER'S ALLEGATIONS

The Respondent (Director) understands Gresham to challenge his 

conviction on the following grounds:

1. He is actually innocent of the offense to which he pled nolo 
contendere, because:

1



a. an “overwhelming preponderance” of the evidence shows that 
he had no physical contact with the complainant;

b. he was excluded as a DNA contributor and his fingerprints were 
not present at the scene;

c. the complainant misidentified him in a photo lineup; and

d. a DNA sample implicates an alternative suspect, Tyrone Baker;

2. Trial counsel was ineffective for:

a. failing to know material facts related to the charged offense and 
related cases;

b. failing to investigate the complainant; and

c. failing to challenge the complainant’s identification of Gresham 
as her attacker;

3. The State failed to disclose multiple pieces of exculpatory evidence, 
in violation of Brady v. Maryland, 373 U.S. 83 (1963); and

4. His plea was involuntary because, despite his reasonable diligence, 
he lacked sufficient knowledge of the facts of his case at the time 
he made his plea.

ECF 1 at 5-10; ECF 2 at 9-30.

GENERAL DENIAL

The Director denies all of Gresham’s assertions of fact except those 

“ X/'f V" guPP°rted by record or specifically admitted herein. In addition, the 

Director opposes any future, substantive motions filed by Gresham and will 

respond to any such motions only upon order of the Court.

2



STATEMENT OF THE CASE

The Director has lawful custody of Gresham pursuant to the judgment 

and sentence of the 175th District Court of Bexar County, Texas, in cause 

number 2016CR11156, styled The State of Texas v. Bryan Lamar Gresham. 

SHCR-01 at 103-04.1 Gresham was charged by indictment with four counts of 

aggravated sexual assault, a first-degree felony. Id. at 83-84; Tex. Penal Code 

§ 22.021. Pursuant to a plea-bargain agreement, he pled nolo contendere to 

count one, which was reduced to aggravated assault with deadly weapon, a 

second-degree felony. SHCR-01 at 86-95, 103; Tex. Penal Code § 22.02. He was 

sentenced to fourteen years of incarceration on May 4, 2018, to be served 

concurrently with his ten-year sentence for driving while intoxicated (3rd or 

more). SHCR-01 at 103-04; see SHCR-02 at 44 (judgment in cause number 

2017CR8449). He did not appeal. SHCR-01 at 6 (no. 12).

Gresham filed a state application for writ of habeas corpus challenging 

his conviction, at the earliest,2 on November 16, 2018. SHCR-01 at 20. The 

application was denied without written order on the findings of the trial court 

without a hearing on April 24, 2019. SHCR-01 at Action Taken.

Through habeas counsel, Gresham filed a second state application for 

writ of habeas corpus challenging his conviction on June 12, 2023. SHCR-03 at 

22. After an evidentiary hearing, the state habeas court entered findings of

1 SHCR-01” refers to the written pleadings contained within the Clerk’s Record 
of Ex parte Gresham, No. 89,623-01 (Tex. Crim. App. 2019) and is followed by the 
applicable page numbers. His other state habeas applications are similarly named.

2 The prison mailbox rule applies to state habeas applications. Richards v 
Thaler, 710 F.3d 573, 578-79 (5th Cir. 2013). The Director reserves the right to argue 
a later filing date than the date Gresham signed his state habeas application.

3



facts, conclusions of law, and recommended that the application be denied. Id. 

at 258-363 (evidentiary hearing record), 364-74 (findings of fact and 

conclusions of law). The application was denied without written order on the 

findings of the trial court without a hearing and on the court’s independent 

review of the record on October 9, 2024. SHCR-03 at Postcard Notice.

Gresham filed the instant petition on or around December 21, 2024. ECF 

1 at 15.3

STATE COURT RECORDS

Records of Gresham’s state habeas proceedings have been filed with the 

Court.

EXHAUSTION/LIMITATIONS/SUCCESSIVE PETITION

Gresham’s petition is not subject to the successive petition bar. 28 U.S.C.

§ 2244(b).

Gresham’s claim of actual innocence, claim 1, is not cognizable on federal 

habeas review, and as such, the affirmative defenses are not applicable. The 

Director reserves the affirmative defenses should the Court disagree.

Gresham’s remaining claims—and claim 1 to the extent the Court 

understands Gresham to allege insufficient evidence—are barred by the 

statute of limitations. 28 U.S.C. § 2244(d). The Director reserves the right to

3 A federal petition is deemed filed on the date that the petitioner declares under 
penalty of perjury that he placed it in the prison mail system. See Spotuille v. Cain 
149 F.3d 374, 378 (5th Cir. 1998).
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ANSWER

J* rt’re l-i argue exhaustion and procedural bar should the Court disagree with the 

' '"7/ '77 r- Director’s analysis of the statute of limitation defense. 28 U.S.C. § 2254(b), (c).

pled nolo contendere. ECF 1 at 5; ECF 2 at 9-14. However, this claim must be

Gresham’s Actual Innocence Claim is Not Cognizable. (Claim 1)

Gresham asserts that he is actually innocent of the offense to which he

I.

fa ™ ~

^L' 6 rejected because it does not raise a ground upon which federal habeas relief
£,'r W

uiay be granted. According to the Supreme Court, claims of newly discovered

‘J"'7 *7. evidence, casting doubt on the petitioner’s guilt, are not cognizable in federal

habeas COrpUS‘ J-Q29,1034 (5th Cir. 1992) (quoting
„.k ‘ rn

Townsend, v. Sain, 372 U.S. 293, 317 (1963), overruled on other grounds by

Keeney v. Tamayo-Reyes, 504 U.S. 1, 6 (1992)). On review of Herrera, the

Supreme Court further stated:

Claims of actual innocence based on newly discovered evidence 
have never been held to state a ground for federal habeas relief 
absent an independent constitutional violation occurring in the 
underlying state criminal proceeding .... This rule is grounded in 
the principle that federal habeas courts sit to ensure that 
individuals are not imprisoned in violation of the Constitution - 
not to correct errors of fact.

Herrera, 506 U.S. 390, 400 (1993). Therefore, because claims of actual 

innocence fail to state a ground for federal habeas corpus relief, Gresham’s 

actual innocence claim must be dismissed with prejudice. Lucas v. Johnson, 

132 F.3d 1069, 1075-76 (5th Cir. 1998). Z"Z6- ’w
‘f frc fr*fe,r
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II. Gresham’s Claims are Time Barred.

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) 

provides that:

(d) (1) A 1-year period of limitation shall apply to an application 
for a writ of habeas corpus by a person in custody pursuant to the 
judgment of a State court. The limitation period shall run from 
the latest of—

(A) the date on which the judgment became final by 
the conclusion of direct review or the expiration of the 
time for seeking such review;

(B) the date on which the impediment to fifing an 
application created by State action in violation of the 
Constitution or laws of the United States is removed, 
if the applicant was prevented from filing by such 
State action;

(C) the date on which the constitutional right asserted 
was initially recognized by the Supreme Court, if the 
right has been newly recognized by the Supreme Court 
and made retroactively applicable to cases on 
collateral review; or

(D) the date on which the factual predicate of the claim 
or claims presented could have been discovered 
through the exercise of due diligence.

(2) The time during which a properly filed application for State 
post-conviction or other collateral review with respect to the 
pertinent judgment or claim is pending shall not be counted 
toward any period of limitation under this subsection.

28 U.S.C. § 2244(d).

The Court should dismiss Gresham’s claims as untimely pursuant to the 

statute of limitations provided in § 2244(d) of AEDPA. As an initial matter, the
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record does not indicate that any unconstitutional “Stale-action? prpypnfpH 

^Gresham from filing for federal habeascorpus relief prior to the end of the 

limitation period. See 28 U.S.C. § 2244(d)(1)(B). Also, Gresham’s claims do not 
I

concern a constitutional right recognized by the Supreme Court within the last 

year and made retroactive to cases on collateral review. See 28 U.S.C. § 

2244(d)(1)(C).

Gresham argues that he is entitled to a later factual predicate date:

[T]he predicate facts, especially with respectQ to grounds 
two and three, were unveiled only as a result of a subsequent writ 
filing, which led to an evidentiary hearing, revealing multiple 
pieces of material facts that had been long withheld, despite my 
dogged diligence and best attempts to obtain all discoverable files 
and exculpatory evidence, since March 2016.

As outlined in the grounds, the State withheld a report that 
offers a vast pool of alternative suspects and shows a failed 
attempt to link me to similar crimes. Though I was initially 
arrested in March 2016, and the report was released in February 
2016, the State did not disclose any part of the report until March
2023. Additional pieces of the report were not disclosed until 
January 2024.

Furthermore, resisting my most earnest efforts, trial counsel 
did not provide details, pertaining to his knowledge relevant to this 
case or his actions taken in preparation for my defense, until May 
21, 2024, during the evidentiary hearing. Therefore, the date on 
which the factual predicate of the claims presented could have 
been discovered through the exercise of due diligence is May 21,
2024, and certainly no earlier than January 2024.

ECF 1 at 13-14; ECF 2 at 4-5; see 28 U.S.C. § 2244(d)(1)(D). In other words, 

Gresham alleges that he could not have discovered the factual predicate of his 

claims until trial counsel, Robert Barrera, testified at the state habeas 

evidentiary hearing on May 21, 2024, or at least not until January 2024, when



•<’- he alleges to have learned of facts that were previously undisclosed to him, e.g., 

-^information about an alternative suspect, Tyrone Baker. Id.; see ECF 1 at 5.

A'1

But this is untrue. The state habeas court found, in relevant part:

20. The court has reviewed the affidavit of Robert Barrera and 
finds his responses to [Gresham]’s claims for relief to be 
credible and truthful. His affidavit is incorporated herein by 
reference.

I

,L.f ■* 
tilt *

-■-i

21.
j • 1 t< r/eK;

A--
1“*, J IS"1

Mr. Barrera states in his affidavit that he discussed the 
alternative suspect with [Gresham], He states that 
[Gresham] was “fully aware of the CODIS [(Combined DNA 
Index System)] hit on Tyrone Baker at the time of his plea.”

* * *

At the writ hearing[,] Mr. Barrera was called as a witness. 
The court finds Mr. Barrera’s testimony to be truthful and 
credible.

a. Mr. Barrera stated that “the communications 
that I had with Gresham were that all of his 
pending cases and cases yet to be indicted would 
be dismissed upon entering of a plea in this case. 
That was the basis of the communication. So, I 
don’t believe leverage comes into that 
communication. It’s a decision based upon 
evidence that is pending that he could be 
prosecuted for.”

b. When asked about his conversation with 
[Gresham] about “the Tyrone Baker CODIS hit,” 

. /y (t , Mr. Barrera stated that he and [Gresham] “had 
Tr~7 ’ • a conversation related to the risk of going to 

a X './uJC’ljj court’ t0 trial and the State being free to 
A 4 argue the same issue, multiple persons had

access to that woman during the time she was in 
- the room. And it was his decision whether or not

c..,,/ he wanted to enter the plea or take the case to
k rk., triai«

, *7 '“;L r-rkj, 8
.f.J krk^.-y ^4, ef„„



c. Mr. Barrera further stated that he “informed 
[Gresham] of the significance and of the factual 

/Phz. r^i information of the CODIS hit, of the fact that 
//DNA of other people were found in that room 
A .4~- -< J /i< anj that he had that information at the time he 
r„ .. /e.r ze entered his plea, absolutely. He was aware of the 

Ask? material facts in this case upon which he made 
a decision. And I would not have entered a plea 
without informing him of such significant 
information as an alternate person . . . DNA 
being found in the room where he was alleged to 
have committed the assault. If that 17 cause 
number ... 117 ... the other one. If that was the 
sexual assault that was related on the same 
date, he pled to an aggravated assault with a 
deadly weapon. And I. . . think that was part of 
the reason he did not plead to the sexual assault, 
because there was no DNA to tie him to that... 
I think that’s why we pled him to the aggravated 
assault.”

* * *

29. [Gresham] also testified at the writ hearing. He denied that 
Mr. Barrera informed him of the information regarding 
Tyrone Baker. The court does not find [Gresham]’s 
testimony refuting Mr. Barrera’s testimony[] to be truthful 
or credible.

w y,t, 33.
tf J fit

The court does not find credible [Gresham]’s claim that his 
plea was involuntary and/or that information had been 
improperly withheld from him.

J,cr

'J ft J if
v. t-if u.f.

34. Therefore, the court finds that [Gresham] has not met his 
burden to show that a Brady violation rendered his plea 
involuntary.

’■k if ff/ tjif q--

MdJ fid fL, ;r
A fit fftfe ,’r

In addition, the court finds that Mr. Barrera’s advice was 
within the range of competence demanded of attorneys in
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criminal cases. Thus, the court finds that [Gresham] has not 
met his burden to show that his counsel was ineffective. 
Strickland v. Washington, 466 U.S. 668, 698 (1984); Hill v. 
Lockhart, 474 U.S. 52 (1985).

SHCR-03 at 370—73 (citing SHCR-03 at 209—13 (trial counsel affidavit), 258— 

363 (evidentiary hearing record)). Gresham does not overcome these factual 

findings with clear and convincing evidence. 28 U.S.C. § 2254(e)(1). There is no 

support for Gresham's allegations that material facts were withheld from him 
j f.. J- >•'------- —_ ____ ________________ ____________________ ________ _ ____________ —----------------- -

i12 " or that his plea was based on his insufficient knowledge of the facts caused by

‘e^\. ..J ■'«’ u ineffective counsel. Thus, Gresham cannot claim a new factual predicate date 

* f°r his Uaims. ^ee 28 U.S.C. § 2244(d)(1)(D).

" Conviction finality therefore governs the timeliness of Gresham’s claims,

and they are made too late. See 28 U.S.C. § 2244(d)(1)(A). Gresham was 

sentenced on May 4, 2018, and he did not appeal. SHCR-01 at 6 (no. 12), 103- 

04. Therefore, his conviction became final thirty days later on June 3, 2018, 

when his time in which to appeal expired. See Roberts v. Cockrell, 319 F.3d 

690, 693—95 (5th Cir. 2003) (finality determined by expiration of time for filing 

further appeals); Tex. R. App. Proc. 26.2(a)(1). Accordingly, the one-year 

limitation period for filing a federal petition expired one year later, on June 3, 

2019, absent tolling. 28 U.S.C. § 2244(d)(1)(A); Fed. R. Civ. Proc. 6.

AEDPA provides that “the time during which a properly filed application 

for State post—conviction or other collateral review with respect to the 

pertinent judgment or claim is pending shall not be counted toward any period 

of limitation under this section.” 28 U.S.C. § 2244(d)(2). Gresham’s first state 

habeas application was pending from November 16, 2018, to April 24, 2019, for

10
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a total of 160 days, which extended his deadline until November 11, 2019. Fed. 

R. Civ. Proc. 6. He challenged his conviction a second time on June 12, 2023, 

after the limitations period had already expired; thus, there was no tolling 

effect. See SHCR-03 at 22; Scott v. Johnson, 227 F.3d 260, 263 (5th Cir. 2000) 

(stating that a state habeas writ application filed after the expiration of the 

limitations period has no tolling effect). Therefore, the instant petition, filed on 

December 21, 2024, is over five years late. ECF 1 at 15. As a result, Gresham’s 

claims should be dismissed with prejudice as time barred.

Gresham asserts that the instant petition is exempt from the statute of 

limitations because he is actually innocent. ECF 1 at 13; ECF 2 at 4. Just as 

Gresham fails to establish that he is entitled to a later factual predicate date, 

he fails to meet the demanding standard for actual innocence presented in 

Schlup in order for time-barred claims to be considered. McQuiggin v. Perkins, 

133 S. Ct. 1924, 1935 (2013); Schlup v. Delo, 513 U.S. 298, 314-16 (1995). In 

Perkins, the Supreme Court held a prisoner filing a first-time federal habeas 

petition could overcome the one-year statute of limitations in § 2244(d)(1) upon 

a showing of “actual innocence” under the standard in Schlup. 133 S. Ct. at 

1935. A habeas petitioner, who seeks to surmount a procedural default through 

a showing of “actual innocence,” must support his allegations with “new, 

reliable evidence” that was not presented at trial and must show that it was 

more likely than not that, in light of the new evidence, no juror, acting 

reasonably, would have voted to find the petitioner guilty beyond a reasonable 

doubt. Schlup, 513 U.S. at 326—27 (1995); see also House v. Bell, 547 U.S. 518^n' 

(2006) (discussing at length the evidence presented by the petitioner in support>'4j 

**’*‘7 fifties f
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of an actual-innocence exception to the doctrine of procedural default under

Schlup). “Actual innocence” in this context refers to factual innocence and notJ, iW4

mere legal sufficiency. Bousely v. United States, 523 U.S. 614, 623-624 (1998).

In the second habeas proceeding where Gresham challenged his 

conviction, the state habeas court found, in relevant part:

22. Mr. Barrera states that the DNA evidence did not exclude 
[Gresham] as the perpetrator of this offense, but only 

-f v.iiL'iJ confirmed that Tyrone [Baker] had been one of the 
' (< Complainant’s “dates” in the hotel room.

23. Moreover, stated Mr. Barrera, the CODIS hit did not
■ surmount the positive photo identification of [Gresham] **

made by the Complainant as the assault perpetrator.

* * *

28. At the time that Applicant entered into the plea agreement 
in this case, he had three other pending felonies. All three
were dismissed as a result of Applicant agreeing to enter a - , r 
plea agreement in this case. They are Cause 2016CR11755 H rhh
(impersonating a public servant); Cause 2018CR4391
(sexual assault); and Cause JN 1820352 (aggravated assault 
deadly weapon).

* * *

30. The court finds that [Gresham] has not met the burden of
showing that he is actually innocent. Ex parte Brown, 205 "
S.W.3d 538 (Tex. Crim. App. 2006).

The court does not find credible [Gresham] ’s claim that he 
would have insisted on going to trial but for his attorney’s 
ineffective assistance.

Further, the court does not find that there is a reasonable 
probability that had the evidence he asserts herein been 
disclosed, the outcome of the trial would have been different.

12



Ex parte Richardson, 70 S.W.3d 865, 870 (Tex. Crim App 
2002).

* *

36. The trial court finds that [Gresham] obtained the benefit of 
his plea bargain. Had [Gresham] gone to trial, he would have 
faced convictions on two counts of first degree felony 
aggravated sexual assault. However, by entering into the 
plea bargain, [Gresham] received a non sexual-related 
conviction and a sentence that was less than the maximum 
sentence for the second-degree felony offense. He also 
received dismissals on three other felony charges. See Ex 
parte Barnaby, 475 S.W. 316 (Tex. Crim. App. 2015) (holding 
that the value of the plea bargain to applicant outweighed 
the value of knowing, before entering into his plea, the 
purported favorable evidence).

37. Thus, the court finds that [Gresham] voluntarily and 
knowingly entered into his plea agreement.

SHCR-03 at 370-74. Gresham does not overcome these factual findings with 

clear and convincing evidence. 28 U.S.C. § 2254(e)(1). His bald assertions of 

actual innocence are insufficient to demonstrate that it is more likely than not 

that no reasonable juror would have convicted him in light of newly presented 

evidence, especially in light of his plea of nolo contendere. Schlup, 513 U.S. at 

327. Gresham benefited from his plea of nolo contendere, yet he asks the Court 

to waive application of 28 U.S.C. § 2244(d) to his untimely habeas petition, to

permit him to pursue frivolous claims. Because Gresham has offered no

evidence to prove actual innocence, he cannot meet the exception recognized in

Perkins. Gresham’s claims are over five years late and should be dismissed

with prejudice. rkk-r 4 rm 
^•r fare. yz/z/ Z/A*.
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CONCLUSION

For the above reasons, the Director respectfully requests that the Court 

deny and dismiss Gresham’s petition with; prejudice as time barred. The 

Director further requests that no certificate of appealability issue.

Respectfully submitted,

KEN PAXTON
Attorney General of Texas

JOSH RENO
Deputy Attorney General 
for Criminal Justice

TOMEE M. HEINING
Acting Chief, Criminal Appeals Division

/s/ Justine Isabelle Caedo Tan_____
*Lead Counsel JUSTINE ISABELLE CAEDO TAN*

Assistant Attorney General 
State Bar No. 24104914

P. O. Box 12548, Capitol Station
Austin, Texas 78711
Telephone: (512) 936*1400 
Facsimile: (512) 936*1280

ATTORNEYS FOR RESPONDENT
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CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the above and foregoing 

pleading has been served by placing the same in the United States Mail, 

postage prepaid, on the 12th day of March 2025, addressed to:

Bryan Lamar Gresham
TDCJ No. 02197084
Garza East Unit 
4304 Hwy 202 
Beeville, TX 78102

' Zs/ Justine Isabelle Caedo Tan
JUSTINE ISABELLE CAEDO TAN 
Assistant Attorney General
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TO THE HONORABLE JUDGE OF SAID COURT AND THE HONORABLE COURT OF CRIMINAL APPEALS OF TEXAS:
NOW COMES, Bryan Lamar Gresham (“Applicant”), by and through his 

undersigned attorneys, Sarah Durham and Jacob Blizzard, and provides the 

following supplement consisting of factual additions to Ground 2 of his filed 11.07 

application and brief in support.

I. FACTUAL SUPPLEMENT TO GROUND 2 OF APPLICANT’S 11.07 
BRIEF IN SUPPORT

On January 25, 2024, the State filed and emailed a Notice of Retroactive 

Disclosures and accompanying SIA Report from January 2015 (“SIA 1 ”). See Supp. 

Appx. 001-004. It’s formatted similarly to and is part of the same SIA Serial Rapes 

Investigation attached to Applicant’s 11.07 Writ Application (“SIA 2”). See Writ 

App., 104-06. The State’s disclosure appears to have been prepared prior to the one 

included in the writ application. Had Applicant known of its existence, he could have 

provided information to Trial Counsel or the State to further defend against his being 

a suspect in the Serial Rapes Investigation, specifically, in SAPD15187142.

1. Alternative Suspects

The State’s recent disclosure, “SIA 1,” contains Applicant’s name among 

other suspects, as well as the specific SAPD case number associated with the offense 

to which Applicant ultimately pled guilty, “SAPD15187142 ” See Appx. 003. Under 

the “What is under review” section of that report, it reads that SAPD was “attempting

2



to establish a link between the individuals that have been identified by SVU (Stephen 

Wansley, Bryan Gresham, Lonnie Williams, and Tyrell Jones).” Id. Applicant was 

not aware that he was a named suspect in the investigation and was not aware that 

SAPD was trying to establish a link between him and the other listed men. Applicant 

denies knowing the other men. Undersigned Writ Counsel, Sarah Durham, spoke to 

one of the named men, Stephen Wansley, on February 9, 2024 to ask him about 

whether he knew, or had ever heard of Applicant. Mr. Wansley, who is serving 25 

years for Aggravated Sexual Assault and Robbery committed in late 2015 and early 

2016 in Bexar County, denied knowing, or even hearing about Applicant. Without 

any benefit to himself, he provided a letter to Writ Counsel outlining the same. See 

Appx. 005-006. The othermen listed in the report, Lonnie Williams and Tyrell Jones 

were not located, but Applicant insists he doesn’t know either man.

2. The DNA Results

The “SIA 1” also includes a section entitled, “What SIA needs,” which states 

in part that SIA was “waiting on DNA results via used condoms recovered from 

SAPD1524887 and SAPD15187142.” As explained in Applicant’s 11.07 brief in 

support, Applicant was excluded as a DNA contributor on all samples tested in that 

case. See App. Brief in Support, 7-9.
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3. No Implication in Associated Cases

The SIA 1 states, as does ‘SIA 2” that SAPD was investigating 81 

Hotel/Motel Sexual Assaults and 162 Robberies that occurred in 2015. Applicant 

was a suspect in one of those cases, yet “SIA 1” notes that SAPD16017941, a case 

involving a Black male and one or two Latino males possibly fit the m.o. on 

SAPD 15187142—the case in which Applicant ended up being a suspect. They were 

characterized by SAPD as “serial” robberies and rapes, so it stands to reason that the 

same suspects would be involved in multiple of the assaults and robberies. Yet, 

Applicant never faced charges on any other of the 81 sexual assaults or 162 

robberies.

II. CONCLUSION

Applicant requests and prays that the court consider the above factual 

supplement to Ground 2 of Applicant’s filed Amended 11.07 application and brief 

in support, and after consideration of all arguments and authorities, the Trial Court 

will set this matter for an evidentiary hearing to receive evidence on Applicant’s 

giounds and enter findings of fact and conclusions of law recommending habeas 

relief in the form of a new trial.

Further, Applicant requests and prays that after considering Applicant’s 

application and brief in support, along with the aforementioned items, the Court of
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Criminal Appeals will enter an order vacating Applicant’s conviction, remanding for 

new trial, and/or any other relief to which Applicant is entitled.

Respectfully submitted,

Blizzard & Zimmerman. P.L.L.C.
1174N. 3rd St.
Abilene, TX 79601 
Tel: (325) 676-1000 
Fax: (325) 455-8842

By:/s/ Sarah Durham_____________
Sarah Durham
State Bar No. 24116309 
sarah@blizzardlawfirm. com

By:/s/7aco/3 TSdzzard_____________
Jacob Blizzard
State Bar No. 24068558
iacob.blizzard@blizzardlawfirm.com

Attorneys for Applicant, 
Bryan Lamar Gresham

CERTIFICATE OF COMPLIANCE
This document complies with the typeface requirements of Tex. R. App. P. 73 

because it has been prepared in a conventional typeface no smaller than 14-point for 
text and 12-point for footnotes. This document also complies with the word-count 
limitations of Rule 72, because it contains 677 words.

/s/ Sarah Durham ______________
Sarah Durham
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001

EX PARTE

BRYAN GRESHAM

APPLICANT

CAUSE NO. 2016CR11165-W2

IN THE DISTRICT COURT

175TH JUDICIAL DISTRICT

BEXAR COUNTY, TEXAS

STATE'S NOTICE OF RETROACTIVE DISCLOSURES

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now the State of Texas by and through its Criminal District Attorney, Joe 

D. Gonzales, and files this State's Notice of Retroactive Disclosures.

• SAPD SI A Report from 1/27/15

The associated report will be made available to Bryan Gresham through attorney 

of record, Sarah Durham. The State in no way concedes the materiality or evidentiary 

admissibility of the matters disclosed. Additionally, any information received from the 

State shall not be disclosed to any third party except as allowed for under Article 
39.14(e).

Respectfully submitted,

JOE D. GONZALES
Criminal District Attorney 
Bexar County, Texas

LAUREN D. ZAMORA
Assistant Criminal District Attorney 
Bexar County, Texas
101 W. Nueva
San Antonio, Texas 78205
SBN: 24039724



002
(210) 335-3794
(210) 335-2436-FAX

Attorneys for the State

CERTIFICATE OF SERVICE

I, Lauren D. Zamora, Assistant Criminal District Attorney, Bexar County, Texas, 

certify that a true and correct copy of the foregoing response will be served via e-filing 

to Sarah Durham on this the 25th day of January 2024.

LAUREN D. ZAMORA



Additional material 

from this filing is 
available in the 

Clerk's Office.


