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QUESTION PRESENTED

Under Pickering, the government’s authority to re-
strict a public employee’s private speech on matters of
public concern rests on its interest in providing effi-
cient public services. The circuits disagree over how
the government may establish that interest. Five cir-
cuits require record evidence connecting actual or rea-
sonably threatened disruption to government opera-
tions. Two circuits credit unmaterialized but pre-
dicted disruption, requiring either contextual evi-
dence or a reasonable possibility of disruption. One
circuit conditions the required showing on timing, al-
lowing predictions initially but demanding evidence of
disruption as time passes. Another circuit credits pre-
dicted damage to public trust when paired with oper-
ational harm. Two circuits allow potential loss of pub-
lic trust to constitute harm, substituting for disrup-
tion.

Here, the Seventh Circuit upheld the firing of a vet-
eran firefighter for off-duty speech he made on Face-
book—despite no evidence of reasonable threat of or
actual workplace disruption. Instead, speculation
about reputation and public trust outweighed his in-
terest in speaking as a private citizen. This case thus
presents the question Justice Thomas recently invited
the Court to address regarding “unsupported claims
of disruption.”

The question presented is:

Whether Pickering permits a government em-
ployer’s asserted interests in public trust to outweigh
an employee’s right to speak as a private citizen on
matters of public concern when there is no evidence
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that the speech caused or reasonably threatened to
cause workplace disruption.
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PARTIES TO THE PROCEEDING

Petitioner Sam Inendino is an individual and was
the plaintiff-appellant below.

Respondents are Annette Nance-Holt, in her indi-
vidual capacity, Brian Casey, in his individual capac-
ity, and the City of Chicago, and were the defendants-
appellees below. The City of Chicago does not main-
tain a stock ticker symbol.

STATEMENT OF RELATED PROCEEDINGS

The following proceedings are directly related to
this case within the meaning of Rule 14.1(b)(@ii1):

e Inendino v. Nance-Holt, No. 24-2908, U.S.
Court of Appeals for the Seventh Circuit. Judg-
ment entered July 16, 2026.

e Inendino v. Nance-Holt, No. 22-C-4982, U.S.
District Court for the Northern District of Illi-
nois. Judgment entered Oct. 7, 2024.
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OPINIONS BELOW

e Inendino v. Nance-Holt, 753 F. Supp. 3d 641
(N.D. Ill. 2024), reproduced at Pet.App.3la—
45a.

e Inendino v. Nance-Holt, 182 F.4th 571 (7th Cir.
2026), reproduced at Pet.App.1a—30a.

JURISDICTION

Judgment was entered July 16, 2026. This petition
1s timely filed under Supreme Court Rule 13.1. This
Court has jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISION INVOLVED

“Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of griev-
ances.” U.S. CONST. amend. 1.



INTRODUCTION

For sixteen years, Sam Inendino served as a fire-
fighter and emergency medical technician for the Chi-
cago Fire Department, before the City terminated him
for Facebook posts made on his personal time. Nearly
twenty months passed between his posts and his dis-
missal—without any disruption to his work or the De-
partment’s operations. No coworker complained about
him; no citizen declined his assistance; no emergency
service was interrupted.

The Seventh Circuit expressly acknowledged that
the City offered no evidence of workplace disruption
or even a reasonable threat of it. Pet.App.24a. Yet the
court upheld Inendino’s termination under Pickering,
reasoning that the posts could diminish public confi-
dence in the Department. Pet.App.28a—30a.

That result exposes an unresolved question at the
heart of Pickering. This Court has long recognized
that public employers need not wait for disruption to
materialize before acting to protect efficient public
services. But anticipated disruption must be reasona-
ble, not merely conceivable. Pickering v. Board of Ed-
ucation declined to presume operational harm from
controversial speech, 391 U.S. 563, 570-73 (1968);
Waters v. Churchill afforded substantial weight to
“reasonable predictions of disruption,” 511 U.S. 661,
673 (1994) (plurality opinion); and Rankin v. McPher-
son focused the governmental interest on the effective
functioning of the public employer’s enterprise, 483
U.S. 378, 388-89 (1987). Those decisions, however, do
not define the evidentiary showing necessary for pre-
dicted harm to outweigh individual speech rights, and



the courts of appeals have filled the gap in sharply dif-
ferent ways.

Four reasons warrant review. First, the conflict is
entrenched and nationwide. All eleven circuits have
addressed the evidentiary showing required under
Pickering, but they divide among five approaches.

The Third, Fifth, Sixth, Eighth, and Ninth Circuits
require record evidence connecting actual or reasona-
bly anticipated disruption to government operations.
The First and Eleventh Circuits give substantial
weight to supported predictions of disruption, with
the First Circuit permitting reliance on contextual ev-
1dence and the Eleventh Circuit requiring a reasona-
ble possibility of disruption. The Tenth Circuit makes
timing decisive, permitting supported predictions
when an employer acts promptly but requiring evi-
dence of actual disruption after substantial time has
passed. The Fourth Circuit rejects hostile public reac-
tion alone while crediting public-trust concerns sup-
ported by evidence of actual or reasonably anticipated
interference with government operations. The Second
and Seventh Circuits permit threats to public trust to
constitute operational harm.

The circuit disagreement therefore concerns more
than the weight assigned to an established govern-
mental interest. It concerns the threshold showing re-
quired before that interest may enter the Pickering
balance at all. The contrast is concrete. In the Eighth
Circuit, jammed city telephone lines and residents’
statements that they did not want a firefighter re-
sponding to their emergencies were insufficient with-
out evidence that these reactions actually disrupted



the fire department’s operations. See Melton v. City of
Forrest City, 147 F.4th 896, 901-04 (8th Cir. 2025).
Here, the Seventh Circuit upheld termination despite
expressly finding no actual or reasonable threat of dis-
ruption. The scope of a public employee’s First
Amendment protection thus turns on geography.

Second, the question is exceptionally important and
recurring. Government entities employ millions of
Americans, and appellate courts repeatedly confront
discipline arising from employees’ off-duty expression
on public matters. The governing rule determines
whether those employees may participate in public
debate without sacrificing their livelihoods to public
reaction. If anticipated distrust alone can supply the
government’s interest under Pickering, mere offense
can justify dismissal.

That approach invites viewpoint discrimination.
Employers may characterize controversial speech as
diminishing confidence in the agency without demon-
strating any corresponding effect on its work. And be-
cause dismissal is a “potent means of inhibiting
speech,” uncertainty over the required evidentiary
showing chills both employees who are disciplined and
those who remain silent rather than risk their ca-
reers. Pickering, 391 U.S. at 574.

Third, the decision below cannot be reconciled with
this Court’s precedents. Pickering distinguished con-
troversy and injury to government officials’ reputa-
tions from effects on the “actual operation” of the em-
ployer. Id. at 571. Rankin likewise focused on work-
place discipline, working relationships, employee per-
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U.S. at 388-89. Although Waters permits reliance on
predicted disruption, it requires a prediction that is
reasonable in light of the available facts. See 511 U.S.
at 673-74.

The Seventh Circuit acknowledged those principles
and found the City’s prediction of workplace disrup-
tion unsupported. Yet it allowed assumptions to do
the work of evidence. Without record evidence of oper-
ational harm, it treated assumptions about Inendino’s
public-facing position, the offensiveness of his speech,
and possible diminished public trust as sufficient to
establish an otherwise unsupported governmental in-
terest. That approach untethers Pickering from the
operational justification that permits government,
acting as employer, to restrict speech it could not sup-
press as sovereign.

Finally, this case cleanly presents the question for
review. When this Court denied certiorari in MacRae,
Justice Thomas warned against allowing “purely spec-
ulative” predictions of disruption to carry weight un-
der Pickering, stating that, “[ijn an appropriate case,”
he would clarify that public employers cannot use un-
supported claims of disruption to target disfavored
speech. 606 U.S. 937, 941, 942-43 (Thomas, J., re-
specting denial of certiorari). This case is that vehicle.
Pickering indisputably governs, the material record is
developed, and the Seventh Circuit expressly found no
evidence supporting disruption. The remaining ques-
tion—whether predicted injury to public trust may
satisfy the government’s burden—is squarely pre-
sented and outcome determinative.



STATEMENT OF THE CASE

For Inendino, a 16-year veteran of the Chicago Fire
Department, firefighting reflected a longstanding
commitment to his community in Chicago’s Eng-
lewood neighborhood. Inendino formed lasting rela-
tionships with colleagues and superiors, as reflected
by thirty-one coworkers writing in support of him af-
ter his termination, detailing his performance, char-
acter, and compassion. Brief and Required Short Ap-
pendix of Plaintiff-Appellant at 24-25, Inendino v.
Nance-Holt, 182 F.4th 571 (7th Cir. 2026) (No. 24-
2908). He maintained a strong employment record,
with no history of discipline or performance concerns.

Ibid.

In October 2019, the City received two complaints
from Facebook users concerning comments Inendino
made on other individuals’ Facebook pages.
Pet.App.4a. The complaints prompted the City’s Of-
fice of Inspector General (“OIG”) to investigate Inen-
dino’s Facebook activity. Id. at 5a. The OIG began re-
viewing and preserving posts from Inendino’s per-
sonal Facebook page and continued doing so until at
least January 15, 2021. Plaintiff-Appellant’s Br. at 7.

While that investigation was ongoing, in 2020,
Inendino used his Facebook account to post on politi-
cal and social issues, including Black Lives Matter
protests, immigration, and Chicago city government
and officials. Id. at 7-16. His posts included criticism
of public officials and provocative commentary con-
cerning protests and other current events. Ibid. The
OIG ultimately relied on nine of Inendino’s “offensive”
Facebook posts in a report recommending Inendino’s
firing. Id. at 7.



Inendino was terminated on June 8, 2021, nineteen
and a half months after the two complaints and ap-
proximately eight months after his last cited Facebook
post. Id. at 33. During that time, no workplace disrup-
tion occurred based on Inendino’s speech.
Pet.App.24a—25a. No coworkers complained, and no
citizens complained. Ibid. There was no disruption to
CFD operations or to Inendino’s performance, and he
consistently provided effective and efficient service.
Plaintiff-Appellant’s Br. at 24-25.

Inendino sued the City and several City officials in
the United States District Court for the Northern Dis-
trict of Illinois, alleging they violated the First
Amendment by terminating him for his speech.
Pet.App.7a. The district court granted defendants’
motion for summary judgment and entered final judg-
ment, concluding that Inendino’s speech did not ad-
dress matters of public concern because his speech did
not make a “contribution” to public discourse,
Pet.App.40a, and related to public matters in only a
“tangential way,” Pet.App.44a.

The Seventh Circuit rejected the district court’s
conclusion that Inendino’s speech did not address
matters of public concern but affirmed the judgment
under Pickering. Pet.App.2a. The court acknowledged
that the record contained no evidence of workplace
disruption and that none of Inendino’s coworkers
“ever complained about his posts or the views they ex-
pressed.” Pet.App.24a. It further recognized that “the
passage of twenty months without incident under-
mine[d] the reasonableness” of the City’s assertion of
potential workplace disruption, Pet.App.25a, so the
factor addressing the “need to maintain ‘harmony



among coworkers” favored Inendino, Pet.App.23a,
26a.

But the Seventh Circuit concluded that the City’s
interests “substantially outweigh[ed]” Inendino’s
rights. Pet.App.30a. The court concluded that the
“time, place, and manner of the speech” cut against
him because he posted “indiscriminately for the
world” rather than to a “particular audience.”
Pet.App.26a. It likewise weighed Inendino’s Facebook
identification as a CFD firefighter against him, rea-
soning that viewers would not regard him as a mem-
ber of the general public. Pet.App.27a. The court did
not explain why this identification should diminish
Inendino’s interest in off-duty speech, particularly
given that Pickering identified himself as a teacher
when speaking. See Pickering, 391 U.S. at 578-79.

To tip the balance for the government, the Seventh
Circuit relied heavily on the City’s unsupported pre-
dictions of potential impeded job performance and di-
minished public trust, despite no record evidence of
disruption or distrust. Pet.App.28a—29a. The court
also placed the “offensive” nature of Inendino’s speech
on the government’s “side of the scale,” Pet.App.30a,
weighing its “extremely derogatory and divisive” char-
acter against Inendino’s First Amendment interests,
Pet.App.26a.

REASONS FOR GRANTING THE PETITION

I. The courts of appeals are divided over
the evidentiary showing required un-
der Pickering.

A public employee’s First Amendment protection
against dismissal for off-duty speech turns on a
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geographic lottery. Pickering requires courts to “ar-
rive at a balance between the interests of [the em-
ployee] ... in commenting upon matters of public con-
cern and the interest of the [employer] ... in promoting
the efficiency of the public services it performs
through its employees,” but left unclear what evidence
of disruption is necessary to tip that balance in the
employer’s favor. 391 U.S. at 568.

The Pickering framework emerged from a dispute
over a school board’s dismissal of a teacher for publicly
criticizing its handling of school finances. See id. at
564—67. The board offered no evidence that the speech
impaired job performance or school operations, and
this Court declined to presume those consequences
from the speech itself. See id. at 571-74.

Later decisions recognize that employers do not al-
ways need to wait for harm to materialize before act-
ing. The Court in Connick v. Myers stated that an em-
ployer need not “allow events to unfold” until disrup-
tion manifests. 461 U.S. 138, 152 (1983). The Waters
plurality instructed courts to give “substantial
weight” to “reasonable predictions of disruption,”
while recognizing that speech more substantially in-
volving matters of public concern may demand a
stronger justification. 511 U.S. 661, 673-74 (1994).
But neither decision supplied an evidentiary standard
for determining when anticipated disruption is suffi-
ciently grounded to outweigh a public employee’s First
Amendment interests.

The courts of appeals have since adopted conflicting
rules governing that showing, dividing all eleven re-
gional circuits among five competing approaches.



Some require record-based evidence, tying predicted
disruption to government operations; others give
weight to public-trust concerns or contextually sup-
ported predictions; still others focus on the timing of
the employer’s prediction or require a demonstrated
connection between public-trust concerns and actual
or reasonably anticipated operational harm. Collec-
tively, they reflect disagreement about what the gov-
ernment must prove before predicted disruption may

outweigh individual speech rights—if it may do so at
all.

A. The Eighth Circuit requires evidence of
actual or reasonably anticipated disrup-
tion to public services.

In the Eighth Circuit, the employer must establish
an adverse effect on workplace harmony, employee
performance, or agency operations before the em-
ployer’s efficiency interest enters the balance. See
Melton, 147 F.4th at 902-03. A prediction may suffice,
but only when supported by actual or reasonably an-
ticipated disruption. See id. at 903; see also Mayfield
v. Mo. House of Representatives, 122 F.4th 1046, 1055
(8th Cir. 2024) (employer must produce evidence that
the speech adversely affected operational efficiency
before Pickering balancing is triggered). Otherwise,
there is “no governmental [efficiency] interest to
weigh.” Melton, 147 F.4th at 904.

Like Inendino, the plaintiff in Melton was a fire-
fighter dismissed for controversial off-duty Facebook
speech perceived as racially offensive. Id. at 900. He
reposted an image depicting a fetus with a rope
around its neck and the caption “I can’t breathe!” Ibid.
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The public response was substantially greater than
for Inendino: calls jammed city telephone lines, police
officers and city-council members objected, and resi-
dents expressly stated that they “did not want [Mel-
ton] ‘coming to their house ... for a medical call or fire
emergency.” Id. at 901 (citation omitted).

Even so, the Eighth Circuit concluded that the con-
troversy did not satisfy the evidentiary threshold nec-
essary to place the employer’s efficiency interest on the
Pickering scale. See id. at 903. Training and emergency
services continued without disruption, and no coworker
complained, confronted Melton, or refused to work with
him. See ibid. Even the residents’ stated unwillingness
to receive Melton’s assistance did not establish an ef-
fect on the department’s operations because “there was
no showing that [his] post had an impact on the fire
department itself.” Ibid. The mayor’s prediction of di-
minished trust among firefighters likewise lacked suf-
ficient factual support to remove the issue from the
jury. See id. at 903—-04.

Because “the record and the prediction [did] not
match,” the Eighth Circuit remanded for a jury to de-
termine whether the predicted disruption was reason-
able or instead rested on speculation. Ibid. Only if the
jury found the prediction sufficiently supported would
the City’s asserted efficiency interest receive weight.
See 1bid.
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B. The Tenth Circuit requires actual disrup-
tion after substantial time passes without
incident.

The Tenth Circuit adds a temporal requirement to
Pickering. Under this interpretation, when an em-
ployer acts soon after the speech occurs, it may rely on
a reasonable prediction of disruption, supported by
specific evidence. See Duda v. Elder, 7 F.4th 899, 912—
13 (10th Cir. 2021). But when an employer acts long
afterward, it must prove actual disruption. See ibid.
Although the circuit has not fixed a precise boundary,
it has held that six disruption-free months are enough
to require actual evidence of harm rather than ongo-
ing prediction. See Kent v. Martin, 252 F.3d 1141,
1146 (10th Cir. 2001).1

C. The Third, Fifth, Sixth, and Ninth Circuits
require a substantiated connection be-
tween the speech and the asserted opera-
tional harm.

Four other circuits take an entirely different ap-
proach. The Sixth Circuit requires an objectively rea-
sonable prediction of disruption grounded in the fac-
tual circumstances surrounding the speech. A public
employer need not await actual disruption, but its

1 In Kent, the Tenth Circuit treated the passage of time as alter-
ing the employer’s evidentiary burden. In Duda, the circuit reaf-
firmed that temporal principle in a case involving a sheriff’s al-
leged retaliation against a patrol sergeant for supporting an elec-
toral opponent. See 7 F.4th at 905-09, 912—-13. Because the em-
ployer’s evidence failed even under the more permissive poten-
tial-disruption standard, the court did not decide whether the de-
lay required proof of actual disruption. Id. at 913-15.
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anticipated harm must bear on the Pickering interests
in workplace harmony, employee performance, work-
ing relationships, agency operations, or the agency’s
mission. See Noble v. Cincinnati & Hamilton Cnty.
Pub. Libr., 112 F.4th 373, 383-85 (6th Cir. 2024).

In Noble, a library security guard posted the same
“All Lives Splatter” meme Inendino posted, and the
library terminated him after several coworkers com-
plained. Id. at 378-79. Applying Pickering, the Sixth
Circuit held that the library could not reasonably pre-
dict operational disruption where the post remained
online for less than a day, reached fewer than one
hundred Facebook friends, and drew no public com-
plaints. See id. at 383—85. Moreover, the employee
had a “spotless record” as a security guard. Id. at
384. His public-facing position did not alter the court’s
conclusion because no patron had complained about—
or apparently even seen—the post. Id. at 385 n.5.

The Sixth Circuit’s decision in Bennett v. Metropol-
itan Government of Nashville & Davidson County, 977
F.3d 530 (6th Cir. 2020), illustrates the evidence that
can satisfy that standard. There, an emergency-com-
munications employee’s use of a racial slur on Face-
book prompted “nonstop conversation” in the office for
days, reduced communication among employees, led
to counseling and diversity training, and caused
coworkers to question whether they could rely on her
during emergency work. Id. at 534-35, 540—42. Those
facts substantiated impairment of workplace har-
mony and working relationships—interests expressly
weighed under Pickering—and supported the court’s
conclusion that the employer’s interests outweighed
the employee’s speech interests. Id. at 545. Read
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together, Noble and Bennett demonstrate a consistent
demand for evidence substantiating the employer’s
asserted operational concerns.

The Ninth Circuit similarly requires an evidentiary
foundation for predicted disruption under Pickering.
In Moser v. Las Vegas Metropolitan Police Depart-
ment, a SWAT sniper was transferred from SWAT to
patrol after commenting that it was a “shame” a sus-
pect who shot an officer did not “have a few holes in
him.” 984 F.3d 900, 903 (9th Cir. 2021). The depart-
ment asserted that the comment could undermine
public confidence in Moser’s fitness as a sniper and
expose the department to liability after a future use of
force. See id. at 904. But no media outlet reported the
comment, only one anonymous tipster had com-
plained, and the asserted litigation risk depended on
a chain of speculative future events. See id. at 910—
11. Because “bare assertions of future conflict” could
not satisfy the government’s Pickering burden, the
Ninth Circuit reversed the district court’s grant of
summary judgment. Id. at 909-12; see also Hernan-
dez v. City of Phoenix, 43 F.4th 966, 978—-80 (9th Cir.
2022) (under Pickering, a public employer may rely on
anticipated disruption, but not where the evidentiary
record precludes assessment of whether the asserted
disruption justified the threatened discipline).

The Third Circuit applies the same approach. In
Jorjani v. New Jersey Institute of Technology, the uni-
versity placed a lecturer on leave and declined to re-
new his contract after his off-campus comments about
race and politics generated student and alumni com-
plaints, faculty denunciations, and calls and emails to
administrators. See 151 F.4th 135, 138-40 (3d Cir.
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2025). The court applied the “ordinary Pickering anal-
ysis” and asked whether the asserted distractions out-
weighed Jorjani’s interest in speaking. Id. at 141-42.
They did not. There was no objective evidence that
students questioned Jorjani’s ability to teach or grade
fairly, that faculty disagreement interfered with re-
search or teaching, or that the complaints required
additional staffing. See id. at 143. As the Third Circuit
put it, the “minimal evidence of disruption” differed
little from “the ordinary operation of a public univer-
sity,” and therefore could not outweigh Jorjani’s
speech interest. Id. at 142.

When presented with concrete operational conse-
quences, the Third Circuit ruled differently. In Mun-
roe v. Central Bucks School District, a teacher’s blog
disparaging students prompted more than two hun-
dred parental requests to remove children from her
classes and required another teacher to cover her
schedule. See 805 F.3d 454, 462 (3d Cir. 2015). The
public reaction mattered under Pickering not merely
because it was substantial, but because it translated
into tangible interference with the school’s ability to
deliver educational services. Id. at 477-78.

The Fifth Circuit likewise requires record support
that the asserted efficiency interest is reasonably
threatened. In Kinney v. Weaver, the en banc court
emphasized that “engaging in Pickering balancing is
not like performing rational basis review,” under
which any “imaginable legitimate basis” will suffice.
367 F.3d 337, 363 (5th Cir. 2004) (en banc). In Kinney,
police officials boycotted the classes of police-academy
instructors after they testified that an officer had used
excessive force. Id. at 341-44. But the court explained
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that generalized interests in loyalty, training, and ef-
fective law enforcement could not suffice without rec-
ord support for a reasonable threat to those interests.
Id. at 362—63.

So too in Salge v. Edna Independent School District,
where the Fifth Circuit applied Pickering to commu-
nity controversy, administrative attention, and as-
serted reputational injury following an employee’s
comments to a reporter. See 411 F.3d 178, 195-96 (5th
Cir. 2005). The court distinguished interference with
the district’s “actual operations” from merely creating
“a bureaucratic hassle.” Id. at 196 n.64. Given the
“dearth of evidence” that the speech “actually or po-
tentially interfered with or disrupted the functioning
of the school district,” the Pickering balance favored
the employee. Id. at 197.

D. The First and Eleventh Circuits give sub-
stantial weight to contextual predictions,
while the Fourth Circuit rejects public re-
action alone.

Three other circuits adopt yet a different approach
to Pickering’s government-efficiency prong. The First
Circuit permits an employer to rely on record-sup-
ported predictions of operational disruption even
when the actual disruption shown is limited. For ex-
ample, in MacRae v. Mattos, Hanover Public Schools
terminated a newly hired teacher after her social-me-
dia posts generated extensive controversy in the
neighboring Bourne school system. See 106 F.4th 122,
128-30 (1st Cir. 2024). Bourne students and staff
were reportedly upset, the teacher’s association pub-
licly condemned the posts, and more than a dozen
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people addressed them at a school-committee meet-
ing. See id. at 139. At Hanover, meanwhile, a teacher
alerted administrators to the controversy, and stu-
dents were overheard discussing the posts. See id. at
139-40. Although Hanover received no calls or com-
plaints from students, parents, or community mem-
bers, and the record showed no significant diversion
of school resources, the First Circuit held that the cir-
cumstances made the prediction of similar disruption
objectively reasonable. See id. at 137-38, 140—41. The
court nevertheless emphasized that an employer’s
“prediction of disruption must be reasonable based
upon the record.” Id. at 138.2

The Eleventh Circuit articulates a more permissive
predictive threshold. In Moss v. City of Pembroke
Pines, it stated that the government’s interest in
avoiding disruption “does not require proof of actual
disruption” and that a “[rJeasonable possibility of ad-
verse harm is all that is required.” 782 F.3d 613, 622
(11th Cir. 2015). The case involved an assistant fire
chief who spoke during contentious budget and collec-
tive-bargaining negotiations and a trial record show-
ing substantial institutional tension—including testi-
mony that disputes over concessions had escalated to
violence among coworkers. Id. at 621-22. Although

2 A divided panel applied this framework in Hussey v. City of
Cambridge, concluding that the surrounding context and rapid
dissemination of an officer’s off-duty Facebook post reasonably
supported the police department’s prediction of harm to commu-
nity trust. See 149 F.4th 57, 71-73 (1st Cir. 2025). The First Cir-
cuit later granted rehearing en banc, withdrew the panel opin-
ion, and vacated the judgment. See Hussey v. City of Cambridge,
165 F.4th 638, 639—40 (1st Cir. 2026). The en banc decision re-
mains pending.
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actual disruption attributable to the employee’s
speech was unnecessary, the court emphasized that “a
wealth of evidence” supported the reasonable possibil-
ity of harm. Id. at 622. Having concluded that the em-
ployee spoke pursuant to his official duties, the court’s
Pickering analysis was an alternative holding: even
assuming the speech was constitutionally protected,
the developed record satisfied its predictive standard.
See id. at 621-22.

The Fourth Circuit draws a different line, rejecting
hostile public reaction alone while permitting public-
trust concerns to carry weight when accompanied by
evidence of operational disruption. In Berger v.
Battaglia, a police department conditioned an officer’s
continued employment on his cessation of off-duty
blackface performances after members of the commu-
nity objected and protested. See 779 F.2d 992, 995-96
(4th Cir. 1985). The department conceded that the
speech caused no internal disruption. See id. at 1000.
Applying Pickering, the Fourth Circuit held that
“threatened disruption by others reacting to public
employee speech” could not itself justify discipline. Id.
at 1001.

The Fourth Circuit’s decision in Grutzmacher v.
Howard County, 851 F.3d 332 (4th Cir. 2017), illus-
trates concrete evidence of disruption supporting the
employer’s decision. A battalion chief posted com-
ments joking about violence against political oppo-
nents, “liked” a racially charged response, and later
posted material mocking his chain of command after
being directed to remove the content. See id. at 338—
40. The record showed actual internal consequences:
the speech caused dissension within the department,
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prompted concerns among subordinate firefighters,
and led one employee to state, “I don’t want to work
for [Plaintiff] anymore. I don’t trust him.” Id. at 345—
46. The court also credited the potential for the posts
to “interfere with the public trust” and diminish the
department’s standing with the community. Id. at
347. The Fourth Circuit upheld the dismissal because
the public-trust concern accompanied concrete evi-
dence of impaired working relationships, discipline,
and departmental authority. See id. at 345—48.

E. The Seventh Circuit and Second Circuit
treat potential loss to public trust as im-
pairing the employer’s operation.

This case illustrates the Seventh Circuit’s govern-
ment-tilted interpretation of Pickering. The City ter-
minated Inendino after two individuals whose identi-
ties were not disclosed complained about his off-duty
Facebook posts. See Pet.App.4a—6a. The City docu-
mented no resulting disruption to his work or its op-
erations. Pet.App.24a. Its only justification was spec-
ulation that the posts may damage the fire depart-
ment’s reputation or undermine public confidence.
Pet.App.23a.

Despite the City “not offer[ing] any evidence that
demonstrate[d] a disruption or even a reasonable
threat of a disruption,” the court affirmed summary
judgment. Pet.App.24a. In doing so, the court empha-
sized the posts’ “derogatory and divisive” content,
their public accessibility, and the possibility that
readers could identify Inendino as a CFD employee.
Pet.App.26a—27a. Because Inendino served “a pre-
dominantly Black neighborhood,” the court credited
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the concern that the posts “might reflect an unwilling-
ness to treat all citizens of Chicago equally, regardless
of race.” Pet.App.28a.

Many months passed between Inendino’s final cited
post and his dismissal without evidence that anyone
refused his assistance, patient care was compromised,
or emergency services were disrupted. See
Pet.App.24a. Nevertheless, the court held that the
posts “eroded the public’s trust in the CFD as a
whole,” and this threatened loss of trust—“vital to the
department’s effectiveness and success”—was enough
to tip the Pickering balance in the City’s favor.
Pet.App.29a—30a.

In reaching that conclusion, the Seventh Circuit ex-
pressly relied on the Second Circuit’s public-trust
analysis in Locurto v. Giuliani, 447 F.3d 159 (2d Cir.
2006). See Pet.App.27a—28a. There, the court upheld
the dismissal of police officers and firefighters who
participated in a widely publicized parade float in-
volving racist stereotypes. See Locurto, 447 F.3d at
164-65, 183. The Second Circuit characterized the
distinction between potential operational disruption
and harm to public perception as a “false one.” Id. at
179. For employees whose jobs involve substantial
public contact, the court held, public perception may
bear on whether speech disrupts government opera-
tions, and “the disruption need not be actual.” Ibid.
The court reasoned that first responders are “quintes-
sentially public servants” whose effectiveness de-
pends on community trust. Id. at 178-79. Thus, under
the Second Circuit’s approach, potential injury to
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public confidence may supply the operational harm
necessary to justify discipline.

* * *

The circuits divide into five discernible approaches.
These divergent approaches expose three fractures in
the Pickering standard: (1) what evidence is sufficient
to place the employer’s efficiency interest on the scale,
(i1) when the passage of time renders a prediction of
disruption insufficient, and (i11)) whether threatened
loss of public trust itself constitutes operational harm.

II. The question is exceptionally important
and recurring.

The question presented implicates whether tens of
millions of public employees can participate in public
discourse without placing their livelihoods at the
mercy of others’ reaction. For those employees, the
distinction between mere offensiveness and govern-
ment disruption marks the boundary between pro-
tected speech and speech that may justify discipline.
Unless that boundary rests on an identifiable eviden-
tiary showing, employees cannot reliably assess
whether their speech i1s protected, and courts lack
clarity about when the government may punish it.

Three features make this Court’s review urgent.
First, the question repeatedly arises across occupa-
tions and jurisdictions, leaving employees and em-
ployers without a reliable standard for distinguishing
mere offensiveness from actual or reasonably pre-
dicted government disruption. Second, allowing spec-
ulation about community trust to substitute for evi-
dence of disruption invites a heckler’s veto and
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permits officials to enforce political orthodoxy through
employment decisions. Third, the uncertainty threat-
ens employees’ livelihoods and chills public discourse.
As this Court has recognized, the threat of adverse
employment action is a “potent means of inhibiting
speech.” Pickering, 391 U.S. at 574. That threat
reaches beyond the employee who is discharged: it
warns others that participating in public debate may
cost them their careers.

A. The recurring conflict leaves public em-
ployees and employers without a reliable
standard for when speech is protected.

Justice Thomas recently warned of “a trend of lower
court decisions that have misapplied our First
Amendment precedents in cases involving controver-
sial political speech,” observing that “a concerning
number of these cases have arisen in the context of the
Pickering-Gareceetti framework.” MacRae, 606 U.S. at
942 (Thomas, J., respecting denial of certiorari). “If
left unchecked,” he cautioned, “this number will likely
increase” because public employers “may find it con-
venient to attempt to ‘restrict disfavored or unpopular
speech in the name of preventing disruption.” Ibid.
(quoting Dodge v. Evergreen Sch. Dist. #114, 56 F.4th
767, 786 (9th Cir. 2022)).

This petition presents the opportunity dJustice
Thomas identified. Although MacRae focused nar-
rowly on whether the framework applies to “unre-
lated, preemployment speech,” Justice Thomas in-
vited consideration of the broader problem: “In an ap-
propriate case, I would make clear that public employ-
ers cannot use Pickering-Garcetti balancing generally
or unsupported claims of disruption in particular to
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target employees who express disfavored political
views.” MacRae, 606 U.S. at 942—43 (Thomas, J., re-
specting denial of certiorari).

Unsupported claims of institutional harm have be-
come a justification for suppressing disfavored speech.
When this Court denied certiorari in Kennedy v.
Bremerton School District, four Justices questioned
the Ninth Circuit’s expansive understanding of teach-
ers’ and coaches’ official duties. 586 U.S. 1130, 1132—
33 (2019) (statement of Alito, J., joined by Thomas,
Gorsuch, and Kavanaugh, JdJ., respecting denial of
certiorari). That understanding appeared to permit
schools to regulate expression whenever it was visible
to students, and suggested that a coach’s role-model
responsibilities could restrict religious expression
even while off duty. Id. at 1133. It also threatened to
place private expression under official supervision
merely because the speakers held a public-school po-
sition. See ibid.

In Porter v. Board of Trustees of North Carolina
State University, Judge Richardson’s dissent empha-
sized the need to substantiate asserted institutional
harm rather than treat disagreement as sufficient dis-
ruption. See 72 F.4th 573, 595-96 (4th Cir. 2023)
(Richardson, J., dissenting). Likewise, in Dodge, a
principal defended restrictions on a teacher’s display
of a “Make America Great Again” hat at teacher-only
training sessions by pointing to staff members’ feel-
ings of intimidation and distress. 56 F.4th at 782. Yet
both sessions proceeded without incident, no students
or parents were present, and no record evidence indi-
cated that the hat interfered with the teacher’s perfor-
mance or school operations. See id. at 782—-83. When
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the principal argued that the hat conflicted with the
school’s commitment to inclusivity and interest in cre-
ating a safe environment for immigrants, the Ninth
Circuit rejected that justification because allowing the
principal’s preferred message to override the teacher’s
political expression would permit viewpoint discrimi-
nation under the guise of protecting administrative
interests. Id. at 786—87.

These cases illustrate why courts must clarify the
connection between an employer’s asserted interests
and the consequences of an employee’s speech. Other-
wise, hypothetical concerns about offense, institu-
tional values, or employee disagreement can masquer-
ade as evidence of disruption.

The frequency and breadth of these disputes make
clarification especially important. Six published ap-
pellate decisions since 2021, spanning five circuits, in-
volve a police officer’s Facebook comment, a teacher’s
display of a campaign hat, a teacher’s TikTok posts, a
library security guard’s Facebook meme, and two fire-
fighters’ Facebook posts. See Moser, 984 F.3d at 902;
Dodge, 56 F.4th at 772; MacRae, 106 F.4th at 126; No-
ble, 112 F.4th at 377; Melton, 147 F.4th at 900;
Pet.App.1a—2a. In each instance, courts determined
whether reactions to controversial expression estab-
lished a sufficiently grounded threat to public services
to justify adverse employment action.

The stark circuit inconsistencies leave employees
and employers without reliable guidance on that re-
curring question. A uniform standard is therefore es-
sential to protect public employees’ participation in
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civic life and to guide the officials responsible for
maintaining effective public services.

B. Allowing speculation about community
trust to substitute for evidence of opera-
tional disruption invites a heckler’s veto
and distorts Pickering.

Pickering ties the government’s interest as an em-
ployer to the efficient provision of public services. See
391 U.S. at 568. Thus, the balance considers whether
an employee’s speech impairs discipline, working re-
lationships, job performance, or government opera-
tions. See Rankin, 483 U.S. at 388. Allowing antici-
pated public distrust to substitute for evidence of ac-
tual disruption or reasonable threat of disruption re-
moves that constraint. An employer may then tip the
balance merely by predicting that the public would
distrust an employee who expressed a disfavored
view.

The resulting heckler’s veto requires no actual com-
plaints. Officials need only speculate that listeners
would view an employee’s speech as incompatible with
the agency’s mission, then invoke anticipated distrust
to justify adverse employment action. Under that rea-
soning, continued employment turns on the reactions
officials imagine rather than the operational disrup-
tion the evidence supports.

This Court’s precedents reject offense as a free-
standing justification for suppressing public debate.
In Rankin, the Court held that a statement’s “inap-
propriate or controversial character” does not deter-
mine whether it addresses a matter of public concern.
Id. at 387. In Snyder v. Phelps, the Court likewise
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explained that speech on matters of public concern
“cannot be restricted simply because it 1s upsetting or
arouses contempt.” 562 U.S. 443, 458 (2011). The
Court rejected an outrageousness standard that
would permit liability to turn on a jury’s subjective
dislike of the expression. See id. at 458-59; see also
R.A.V.v. City of St. Paul, 505 U.S. 377, 391-92 (1992)
(rejecting selective restrictions directed at disfavored
subjects and viewpoints).

A loose community-trust standard allows officials
to treat disagreement with an agency’s preferred mes-
sage as evidence that an employee cannot serve the
public effectively. See MacRae, 606 U.S. at 941
(Thomas, J., respecting the denial of certiorari).
Whenever employees express unpopular views, their
constitutional protections risk turning on the prefer-
ences of their supervisors.

C. Uncertainty about speech protections
threatens livelihoods, professional iden-
tity, and public participation.

As of March 2025, state and local governments em-
ployed 20.3 million people. Ross dJacobson et al.,
Annual Survey of Public Employment & Payroll
Summary Report: 2025, U.S. CENSUS BUREAU
(Apr. 16, 2026), https://www.census.gov/library/publi-
cations/2025/econ/g25-aspep3.html [https://perma.cc/
X8BS-CPHS5]. For those millions of employees, decid-
ing whether to express a private opinion can mean
risking their income and career. With those high
stakes, employees who cannot predict whether their
speech 1is protected may choose silence, making the
surrender of protected expression the practical price
of public employment. Yet this Court has long
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recognized that conditioning public employment on
such surrender penalizes the exercise of constitu-
tional rights. See Perry v. Sindermann, 408 U.S. 593,
597-98 (1972).

The public loses as well. Public employees bring
firsthand experience to debates about schools, polic-
ing, emergency services, and government institutions.
In fact, Pickering specifically recognized the public im-
portance of allowing employees with informed views
to participate in debates about government operations
“without fear of retaliatory dismissal.” 391 U.S. at
572. This Court has reiterated that public employees
remain citizens entitled to discuss the same political
and social issues as their neighbors. United States v.
Nat’l Treasury Emps. Union, 513 U.S. 454, 46566
(1995).

The decision below further chills employee speech
by treating Inendino’s identification as a firefighter
and the public availability of his posts as factors
against protection. See Pet.App.26a—27a. That ap-
proach pressures employees to conceal an important
part of their identities or restrict their participation in
public discourse.

This Court’s precedent teaches the opposite. Just
because someone may be known as a firefighter,
teacher, or police officer does not mean they speak for
the government whenever expressing a private opin-
ion. See Kennedy v. Bremerton Sch. Dist., 597 U.S.
507, 528-30 (2022) (rejecting reliance on an em-
ployee’s role-model responsibilities to treat private ex-
pression as government speech). In the related state-
action context, Lindke v. Freed recognized that public
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officials retain private lives and constitutional rights
on personal social-media platforms. See 601 U.S. 187,
196-98 (2024). Although an employee’s public 1denti-
fication as a government employee may be relevant to
the Pickering balance, that identification alone does
not establish that private speech threatens effective
public service. Expanding affiliation into a near-auto-
matic loss of speech rights, as the Seventh Circuit did,
exposes millions of public employees to potential sanc-
tion for their personal social-media expression.

Nor should an employee’s speech receive less pro-
tection simply because it reaches more people. Social
media is a central forum for contemporary public dis-
cussion. Making public accessibility an adverse factor
gives uneven protection for political expression based
on how many people it reaches. See Packingham v.
North Carolina, 582 U.S. 98, 104-07 (2017). It also
places constitutional protection in the hands of others,
who may circulate a post beyond its intended audi-
ence.

The doctrinal uncertainty is especially consequen-
tial for employees who directly serve the public. But
the importance of those responsibilities does not re-
lieve the employer of its burden to substantiate the
asserted threat. See, e.g., Rankin, 483 U.S. at 390-91
(directing attention to an employee’s actual duties and
public accountability). Employees entrusted with pro-
tecting the public should not be excluded from politi-
cal debate simply because their work requires public
confidence.
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As these disputes repeatedly arise nationwide, the
absence of a uniform standard leaves employees un-
certain whether their public participation will get
them fired. The consequences include improper ad-
verse employment actions and self-censorship.

III. The decision below conflicts with this
Court’s precedents and misapplies Picker-

ing.

The decision below departs from this Court’s prece-
dents in three respects. First, this Court has consist-
ently focused the government’s efficiency interest on
disruption to workplace operations—not generalized
concerns about an employee’s duties or public percep-
tion. See Pickering, 391 U.S. at 571. Second, under
this Court’s precedents, an employer may not rely on
predicted disruption unless that prediction is sup-
ported by substantial evidence. Ibid. Third, the Sev-
enth Circuit improperly gave the “offensive” nature of
Inendino’s speech substantial weight, a consideration
that should never be in the Pickering balance.
Pet.App.30a.

A. Pickering centers the government’s inter-
est on effective workplace operation.

The decision below extends the government’s inter-
est under Pickering beyond the limits this Court has
recognized. The Seventh Circuit allowed the City’s as-
serted interests to outweigh protected speech, despite
acknowledging the predicted disruption had no evi-
dentiary support, with “twenty months” passing with-
out incident. Pet.App.24a.

In 1968, this Court established a balance between
a public employee’s interest in speaking “as a citizen”
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on matters of public concern and the government’s in-
terest, “as an employer,” in “promoting the efficiency
of the public services it performs.” Pickering, 391 U.S.
at 568. Deciding in Pickering’s favor, the Court made
clear that the balance does not turn on the identifica-
tion of a conceivable government interest. See id. at
571. While the government may exercise “broader dis-
cretion” to restrict speech when it acts as employer,
restrictions “must be directed at speech that has some
potential to affect its operations.” Gareetti v. Ceballos,
547 U.S. 410, 418 (2006) (district attorney’s speech
was not protected where it was “made pursuant to his
duties as a calendar deputy”).

Applying that balance, this Court examined
whether Pickering’s speech impaired the school sys-
tem’s operation. Pickering, 391 U.S. at 571-73. The
school board determined that Pickering’s critical let-
ter was “detrimental to the efficient operation and ad-
ministration of the schools,” and his dismissal would
be in the schools’ best interest. Id. at 564. Pickering’s
letter “constituted, basically, an attack” on the board’s
handling of school funding, as well as the superinten-
dent’s efforts to prevent opposition from teachers. Id.
at 566. The board charged that the letter contained
false statements and would damage its members’ pro-
fessional reputations, disrupt faculty discipline, and
foster “controversy, conflict and dissension” among
the school community. Id. at 567.

The Court focused the government’s efficiency in-
terest on the speech’s impact on the employer’s “actual
operation.” Id. at 571. The alleged falsity of Picker-
ing’s statements did not establish the requisite harm,
particularly because such falsity would “not normally
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have any necessary impact on the actual operations of
the schools.” Ibid. Rather, Pickering’s statements re-
flected a “difference of opinion” on issues of “general

public interest” and were not “detrimental” to a
school. Ibid.

Government efficiency interests have been credited
where disruption either materialized or was reasona-
bly supported by evidence linking the speech to work-
place operations. In Connick, workplace operations
were directly affected when Myers distributed a ques-
tionnaire at work addressing office morale, the need
for a grievance committee, and other workplace con-
cerns. 461 U.S. at 153. It required employees to leave
the office to complete it. Ibid. The Court also credited
concerns that the speech, stemming from an ongoing
office-policy dispute, threatened supervisory author-
ity. Ibid. Those circumstances supported the em-
ployer’s concern that “the functioning of [the] office
was endangered,” with Myers described as creating a
“mini-insurrection’ within the office.” Id. at 141, 153.

The Court’s operational focus continued in Rankin,
where this Court’s government-interest inquiry
looked to the “effective functioning of the public em-
ployer’s enterprise.” 483 U.S. at 388. Because the gov-
ernment bears the burden of justifying an adverse em-
ployment action on “legitimate grounds,” the Court
1dentified as “pertinent considerations” whether the
speech impaired workplace discipline or harmony, af-
fected close working relationships, impeded the em-
ployee’s job performance, or interfered with the “reg-
ular operation” of the workplace. Ibid. When there
was “no evidence” that the employee’s speech “inter-
fered with the efficient functioning of the office,” the
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Court held that the employer failed to demonstrate a
state interest that outweighed the employee’s First
Amendment rights. Id. at 389.

This Court has always required evidence of opera-
tional harm before allowing a government employer’s
efficiency interests to override an employee’s speech.
That evidence is absent here, where the City as-
serted—without supporting evidence—that Inen-
dino’s posts damaged the CFD’s image and reputa-
tion. Pet.App.23a. The City’s justifications echo the
Board of Education’s in Pickering, which claimed the
speech “damaged the professional reputations of its
members and of the school administrators, would be
disruptive of faculty discipline, and would tend to fo-
ment ‘controversy, conflict and dissension’ among
teachers, administrators, the Board of Education, and
the residents of the district.” 391 U.S. at 567 (empha-
sis added).

When the Seventh Circuit discussed the need to
maintain “harmony among coworkers,” the panel
acknowledged that the record contained no evidence
of actual disruption. Pet.App.23a—24a. In fact, “none
of [Inendino’s] co-workers ever complained about his
posts or the views they expressed.” Pet.App.24a. Any
disruption among the “rank-and-file” had ample time
to manifest before the City’s decision to fire him, as
nearly “twenty months passed” after the Inspector
General complaints, and eight months after his last
documented post. Ibid. The panel observed that the
passage of time “undermine[d] the reasonableness” of
the City’s concerns and acknowledged that the City’s
interest could not stand on asserted disruption,
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concluding that the factor at the heart of the Pickering
analysis “favor[ed] Inendino.” Pet.App.25a—26a.

B. This Court’s precedents do not permit
public employers to suppress protected
speech based on speculative predictions
of disruption.

Pickering made clear that pure speculation about
reputational harm and disruption cannot outweigh an
employee’s right to speak. See 391 U.S. at 572. The
record in Pickering did not substantiate the Board’s
predicted disruption: “[n]o evidence was introduced at
any point” as to the effect of the letter on the commu-
nity or on the administration of the school system. Id.
at 567. In assessing the Board’s predictions, the Court
looked to whether disruption had materialized in the
workplace—it had not. Ibid. Because Pickering’s
statements were not directed toward anyone with
whom he normally interacted at work, “no question of
maintaining either discipline by immediate superiors
or harmony among coworkers [was] presented.” Id. at
569-70.

This Court has recognized that a government em-
ployer need not always wait for disruption to materi-
alize before acting. Connick, 461 U.S. at 152. But that
recognition did not abandon Pickering’s central focus
on workplace operations or permit government reli-
ance on speculation. A distinction lies between a “rea-
sonable” prediction of disruption and one that is
“purely speculative.” MacRae, 606 U.S. at 941
(Thomas, J., respecting the denial of certiorari).
Stressing that “the key word here is ‘reasonable,” Jus-
tice Thomas explained that courts should discard
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purportedly disruptive factors whose potential impact
1s “purely speculative.” I1bid.

The Seventh Circuit’s application of Pickering be-
low departs from the workplace-focused inquiry by al-
lowing speculative, unsupported predictions of disrup-
tion to carry weight in the balance. See Pet.App.28a.
The same passage of time that “undermine[d] the rea-
sonableness” of the City’s prediction of disruption un-
dercuts the reasonableness of its prediction that Inen-
dino’s speech could impede his job performance.
Pet.App.25a. Emphasizing Inendino’s “job duties” as a
firefighter and the racial demographics of those he
served, the court concluded that his posts “might” re-
flect an “unwillingness to treat all citizens of Chicago
equally.” Pet.App.28a. But no evidence in Inendino’s
unblemished sixteen-year record with the CFD sug-
gests he would ever treat citizens differently based on
race, or that his speech affected his abilities as a “pub-
lic servant[].” Pet.App.29a; Plaintiff-Appellant’s Br. at
24-25. Yet the court weighed this consideration “sub-
stantially in the City’s favor’—even in the absence of
evidence. Pet.App.27a.

Allowing purely speculative concerns to outweigh
Inendino’s First Amendment interest, the court con-
cluded that Inendino had “undermined [the] trust”
placed in firefighters, “damaged the public’s view of
his willingness to serve,” and “eroded” the public’s
trust in the CFD “as a whole.” Pet.App.29a. The court
reached that conclusion despite “the lack of com-
plaints over the course of nearly two years.”
Pet.App.25a.
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Even if public trust is “vital” to the CFD’s “effective-
ness and success,” Pet.App.29a, conjecture about di-
minished trust does not constitute government dis-
ruption. The decision below thus departs from this
Court’s consistent demands for evidence before the
government’s interest can outweigh an employee’s
protected speech.

C. The decision below improperly gave
weight to the “offensive” nature of Inen-
dino’s speech.

The Seventh Circuit’s reliance on the “offensive” na-
ture of Inendino’s posts substitutes the content and
viewpoint of speech for the evidence of disruption re-
quired by Pickering. Pet.App.30a. Emphasizing the
objectionable nature of Inendino’s speech, the Seventh
Circuit described it as so “offensive and racist” that
the court was “reluctant to amplify” it. Pet.App.17a.
The court assessed the “extremely derogatory and di-
visive content of the posts” as a consideration that
“cut[] against him.” Pet.App.26a. But Pickering does
not authorize courts to weigh the content of protected
speech in the abstract. See 391 U.S. at 570.

The offensiveness of speech should never enter the
balance at all. Pickering-Garcetti cannot be used to
“target employees who express disfavored political
views.” MacRae, 606 U.S. at 943 (Thomas, J., respect-
ing the denial of certiorari). But that is exactly what
the City did here.

It is a “bedrock principle” that the government may
not prohibit an idea merely because society finds it
“offensive or disagreeable.” Snyder, 562 U.S. at 458
(quoting Texas v. Johnson, 491 U.S. 397, 414 (1989)).
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The Constitution does not permit the government to
decide when otherwise protected speech is sufficiently
offensive to justify stripping it of its First Amendment
protections. Id. at 459. These principles remain true
in the public-employment context. See MacRae, 606
U.S. at 940 n.1 (Thomas, J., respecting the denial of
certiorari) (noting that Snyder relied on public-em-
ployment precedent and that “Pickering-Garcetti
cases have not treated the tone or style of an em-
ployee’s speech as bearing on its First Amendment
value”). The relevant question is never whether a
court finds an employee’s speech offensive or objec-
tionable, but whether the speech so greatly interferes
with the government’s operations to justify restricting
it. See Pickering, 391 U.S. at 573.

Hussey illustrates the danger of allowing the tone
of an employee’s speech to carry weight. 149 F.4th at
69. The First Circuit relied on Connick to conclude
that Hussey’s “derogatory or disparaging” speech was
not entitled to “special protection.” Id. at 68. But Con-
nick held that “speech on public issues” occupies the
“highest rung” of First Amendment protection. 461
U.S. at 145. That guarantee does not hinge on whether
the employee expressed the protected viewpoint in in-
offensive terms. Considering the “derogatory” or “dis-
paraging” nature of speech turns the “narrowly cir-
cumscribed rule” into a “free pass” for governments to
“police the viewpoints expressed by their employees.”
Hussey, 149 F.4th at 79 (Howard, J., dissenting).

The Seventh Circuit’s own summary of its Pickering

balance confirms the weight it assigned to the nature
and content of Inendino’s speech. See Pet.App.30a. On
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Inendino’s side of the scale, the court identified his in-
terest as “uploading the thirteen Facebook posts.”
Ibid. On the City’s side, the court emphasized “the ra-
cially offensive content of those posts” and weighed
the “offensive[ness]” of Inendino’s speech in favor of
the government. Ibid.

No workplace disruption occurred, and no record
evidence supported a reasonable prediction that it
would. Instead, the Seventh Circuit allowed abstract
concerns about job performance and public trust, to-
gether with the “offensive content” of Inendino’s
speech, to carry substantial weight in the employer’s
favor. Ibid. The panel’s reasoning undermines the
First Amendment’s core protection of public discourse
and sets a dangerous precedent for allowing specula-
tive concerns to outweigh speech rights in a manner
that contradicts Pickering.

IV. This case presents a perfect vehicle for
resolving the question presented.

Members of this Court have identified the need to
clarify the extent to which Pickering-Garcetti balanc-
ing permits a public employer to rely on generalized
predictions of disruption. MacRae, 606 U.S. at 942—43
(Thomas, J., respecting the denial of certiorari). Be-
cause that issue was not squarely presented in
MacRae—where the petition asked whether Pickering
applies to preemployment speech—dJustice Thomas
emphasized that this Court should address the issue
“[i]n an appropriate case.” Id. at 942. This is that case.
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In MacRae, the First Circuit applied Pickering,
giving “significant weight” to the public employer’s
unsupported prediction of disruption and allowing
that prediction to tip the balance against the em-
ployee’s First Amendment interest. 106 F.4th at 141.
Justice Thomas characterized the First Circuit’s anal-
ysis as “deeply flawed,” explaining that the court
“should have discarded factors whose disruptive po-
tential was purely speculative.” MacRae, 606 U.S. at
940-41 (Thomas, J., respecting the denial of certio-
rari).

The dispositive constitutional issue is clearly pre-
sented here. Unlike MacRae, this case does not in-
volve a threshold question of whether Pickering ap-
plies. See Pet.App.7a. There is no dispute that Inen-
dino was a public employee when he engaged in the
speech. Pet.App.10a. This case comes before the Court
with a clean record, free from factual or procedural
1mpediments to the Court squarely deciding the ques-
tion presented. See Pet.App.11a. The Seventh Circuit
expressly applied Pickering, and, like the First Circuit
in MacRae, afforded substantial weight to unsup-
ported predictions of disruption in the balance against
Inendino’s  First Amendment interest. See
Pet.App.28a—29a. Because Pickering requires greater
evidentiary support than this record provides before a
predicted harm may outweigh a public employee’s in-
terests, the balance below cannot stand. Pickering,
391 U.S. at 567. Thus, the question presented is out-
come-determinative.

The relevant facts are undisputed. The Seventh
Circuit acknowledged that predictions of workplace
disruption require evidentiary support and that “the
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record lacks any meaningful evidence to substantiate
the City’s concerns about workplace disruption.”
Pet.App.26a. The dispositive question is whether pre-
dicted loss of public trust—when there is no reasona-
ble threat or actual disruption—can be imputed from
an employee’s position, tipping the Pickering balance.

Comparison with another recent Seventh Circuit
application of Pickering further demonstrates why
this case cleanly presents the question at issue. In
Hedgepeth v. Britton, the record contained substantial
and undisputed evidence of actual workplace disrup-
tion, making actual rather than predicted disruption
central to the Pickering analysis. 152 F.4th 789, 796—
97 (7th Cir. 2025). This Court denied cert. Hedgepeth
v. Britton, 146 S. Ct. 2641 (2026). But the petition pre-
sented the broader question “whether and under what
circumstances public employers may discipline em-
ployees based on their expressions of controversial
views while off the job.” Pet. for Writ of Cert. at 1,
Hedgepeth, No. 25-819 (U.S. Jan. 8, 2026).

The question of precise evidentiary limits on pre-
dicted disruption was not presented, because the rec-
ord included “113 emails about [Hedgepeth’s] posts”
from both current students and parents, evidence that
school and district operations were in “disarray,” and
classrooms that were “unsettled.” Hedgepeth, 152
F.4th at 796-97. Hedgepeth’s posts drew media atten-
tion from both local and international outlets. Id. at
793.

That narrower question concerning evidentiary

limits 1s presented here, where “nearly two years”
passed without a complaint concerning Inendino’s
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speech and no other evidence supported the City’s as-
serted risk of disruption. Pet.App.25a. Because the
record 1s undisputed, the Seventh Circuit’s Pickering
analysis turned on unsupported predictions of disrup-
tion based on Inendino’s role as a “public servant[].”
Pet.App.29a. Whether this approach is a permissible
application of Pickering depends on the circuit, as the
eleven numbered circuits follow five distinct ap-
proaches. And this Court’s answer to the question
here would put the confusion to rest.

Unlike MacRae and Hedgepeth, this case presents
the question without complicating factual circum-
stances. The question is squarely presented, its reso-
lution i1s outcome determinative, and the record iso-
lates the evidentiary issue. This is precisely the “ap-
propriate case” for the Court to clarify the evidentiary
limits on predicted disruption under Pickering.
MacRae, 606 U.S. at 942 (Thomas, J., respecting the
denial of certiorari).
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CONCLUSION
The Court should grant the petition and reverse the

Seventh Circuit’s decision.
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APPENDIX A — OPINION OF THE UNITED

STATES COURT OF APPEALS FOR THE
SEVENTH CIRCUIT, FILED JULY 16, 2026

IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 24-2908
SAM INENDINO,
Plaintiff-Appellant,
V.
ANNETTE NANCE-HOLT, et al.,
Defendants-Appellees.

Argued September 18, 2025
Decided July 16, 2026

OPINION
Appeal from the United States District Court for the
Northern District of Illinois, Eastern Division.
No. 1:22-¢v-04982 — Matthew F. Kennelly, Judge.
Before RippLE, LEE, and PrYOR, Circuit Judges.
LEE, Circuit Judge. For sixteen years, Sam Inendino

worked as a firefighter for the Chicago Fire Department
(“CFD”). He was fired following a workplace investigation
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into his public Facebook account, which contained several
racially charged and offensive posts. Inendino sued Fire
Commissioner Annette Nance-Holt, CFD Assistant
Commissioner of Labor Relations Brian Casey, and the
City of Chicago (we will refer to them collectively as “the
City”) under 42 U.S.C. § 1983, alleging that the City’s
actions violated his First Amendment rights. The district
court granted the City’s motion for summary judgment,
holding that Inendino’s Facebook posts were not protected
under the First Amendment because they did not touch
on matters of public concern. Alternatively, the district
court held that, even if the posts touch on matters of public
concern, the City’s interest in efficiency and maintaining
the public trust outweighed Inendino’s free speech interest
under the balancing test articulated in Pickering v. Board
of Education of Township High School District 205, Will
County, Illinois, 391 U.S. 563, 568, 88 S.Ct. 1731, 20
L.Ed.2d 811 (1968).

Although the district court erred in its analysis of
whether Inendino’s posts touched on matters of public
concern, we agree that the City nevertheless prevails
under Pickering and affirm.
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Background
A. Inendino’s Employment

Inendino worked as a firefighter and emergency
medical technician (“EMT”) with the CFD from May
2005 to June 2021. He typically worked out of Engine 54
in Englewood, a predominantly Black neighborhood in
Chicago, and frequently interacted with the public. As
an EMT, he also responded to medical calls and engaged
directly with patients.

Like many, Inendino had a Facebook page. During
the relevant period, his Facebook page was public, which
means that any member of the public could view its
content.

Inendino prominently identified himself as a CFD
firefighter on his Facebook page. His profile picture
depicted him sitting on the back of a fire truck with his
son wearing firefighter gear. His profile picture was
visible to anyone who visited his Facebook page and
appeared next to every Facebook comment or post he
made. His Facebook page also contained numerous other
photographs indicating that he was a CFD firefighter.
Inendino did not post a disclaimer on his Facebook page
stating that his posts reflected solely his views and were
not those of CFD. Below is a screenshot of Inendino’s
Facebook page at the time:
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Sammy Inendino

Do you know Sammy?

_1"11 Samarry Inending
¥

. (alled o sellout, race Praised os o hero, murals
Iroitor, receives death painted in his honor, sireets
threats nomed ofier him.

Dkt. 132-3 at 3.

On October 29, 2019, the Chicago Office of Inspector
General (“OIG”) received a complaint from a member
of the public concerning a Facebook comment made by
Inendino in which he told individuals to “take your ass
back over the border where ya belong . . . gotta go I have
a real job.” Dkt. 134 1 74.

Two days later, OIG received a second complaint
from a different member of the public regarding another
comment Inendino posted on Facebook. The complainant
had posted on Facebook a video her daughter had
filmed showing a Chicago Police Department lieutenant
purportedly assaulting her 16-year-old son. Inendino
posted a comment on the video, stating that Inendino had
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to “go to work to pay for all your scumbag kids that you
welfare fucks keep having.” Id.

In response to the complaints, OIG investigated
Inendino’s Facebook page and prepared a twenty-seven-
page summary report of its findings (“OIG Report”). After
discussing thirteen of Inendino’s Facebook posts made
between April and October 2020, the OIG Report found
that the posts targeted Black and Asian Americans, both
groups that CFD serves. It also highlighted Inendino’s
assignment in Englewood, a predominantly Black
neighborhood and the City’s “interest in ensuring trust
in its services by its citizens.” Dkt. 123-1 at 28.

The OIG Report concluded:

Inendino’s racist and offensive Facebook
posts show a contempt for the residents of the
community he serves. Any minority resident
of the City, who was exposed to the content
on Inendino’s public Facebook page, could
reasonably question whether he would deliver
the appropriate level of care were they to need
his services as an EMT.

Id. at 28-29.

The report ultimately recommended that the City
terminate Inendino’s employment. On May 4, 2021, after
reviewing the report, CFD Assistant Commissioner
of Labor Relations Brian Casey recommended to Fire
Commissioner Annette Nance-Holt that she adopt the
recommendation.
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The next day, Commissioner Nance-Holt informed the
Inspector General that she agreed with the recommendation
to fire Inendino. On June 7, 2021, Inendino was notified
that his employment was terminated effective June 9,
2021. In the termination letter, the City informed him
that his firing was pursuant to City of Chicago Personnel
Rule XVIII, Section 2.01 of CFD’s Code of Professional
Conduct, Social Media/Social Networking Policy General
Order 17-001, and General Order 20-002.!

1. City of Chicago Personnel Rule XVIII provides that
an employee will be disciplined and potentially discharged for
“[d]iscourteous treatment, including verbal abuse, of any . . .
member of the public,” “[p]rovoking or inciting another employee
or member of the public to engage in such conduct,” or “[v]iolating
any departmental regulations, rules, or procedures.” Dkt. 123-13
at b, 7.

Section 2.01 of CFD’s Code of Professional Conduct provides
that an employee shall be disciplined and potentially discharged for
“[elonduct in violation of the Code of Professional Conduct,” which
includes violation of Personnel Code Rule XVIII. Dkt. 123-14 at 9.

Social Media/Social Networking Policy General Order 17-
001, which was effective until mid-September 2020, provides that
“[ilnappropriate remarks [on social media] will not be tolerated and
may result in disciplinary action up to and including termination.”
Dkt. 123-15 at 2. The Order prohibits “any content . . . that can be
deemed offensive” such as offensive content “based on race, ethnic
heritage, national origin, sex, . . . housing status, [or] religion.”
Id. at 3.

General Order 20-002, which came into effect after Order
17-001, requires that when posting online, a CF'D employee “must
work hard to gain the trust and confidence of the community they
serve. . . . [and] give thoughtful consideration to their actions
to avoid damaging the reputation and trust the [CFD] has with
the community.” Dkt. 123-16 at 2. To this end, an employee may
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Inendino subsequently arbitrated a grievance
challenging his dismissal as permitted by his union’s
collective bargaining agreement. On May 13, 2022, the
arbitrator upheld the dismissal, finding just cause for the
termination.

B. Proceedings Below

Inendino sued the City under 42 U.S.C. § 1983,
claiming that Nance-Holt and Casey had fired him in
violation of the First Amendment, and that the City’s
policy of prohibiting posts that “can be deemed offensive”
was unconstitutionally vague and overbroad, Dkt. 43
79 57-63. After discovery, the City filed a motion for
summary judgment, which the district court granted.
Inendino limits his appeal to the following two questions:
whether the Facebook posts in question touch on matters
of public concern, and whether the First Amendment test
the Supreme Court established in Pickering favors the
City.2

“express themselves as private citizens in matters of public
concern,” but only if his or her speech does not (1) “[iInterfere
with CFD operations or impair working relationships of the
Department;” (2) “[ilmpede the performance of job duties;”
(3) “[ulndermine the goals and mission of the Department;” (4)
“[ulndermine publie trust or confidence in the Department;” (5)
“[d]iscriminate based on race, . . . national origin, sex, .. . housing
status, religion;” or (6) “[c]onstitute harassment or bullying.” Id.
at 3.

2. Inendino addressed his Monell claim against the City for
the first time in his reply brief. By doing so, Inendino has waived
his argument that the district court erred in granting summary



8a

Appendix A
II

Discussion

We review the district court’s grant of summary
judgment de novo. Kluge v. Brownsburg Cmty. Sch. Corp.,
150 F.4th 792, 804 (7th Cir. 2025) (citing McDanziel v. Syed,
115 F.4th 805, 821-22 (7th Cir. 2024)). Summary judgment
is granted “when ‘the movant shows that there is no
genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.”” Id. (quoting Fed.
R. Civ. P. 56(a)). When determining whether a material
factual dispute exists, we “construe all facts and draw
all reasonable inferences in a light most favorable to the
non-moving party.” Biggs v. Chi. Bd. of Educ., 82 F.4th
554, 559 (7th Cir. 2023) (quoting Baines v. Walgreen Co.,
863 F.3d 656, 661 (7th Cir. 2017)).

The First Amendment, as made applicable to the
States by the Fourteenth Amendment, prohibits state
actors from “abridging the freedom of speech.” U.S.
Const. amends. I, XIV. “As a general matter, protecting
the public’s interest in having citizens speak about and
debate matters of public concern ‘lies at the heart of the
First Amendment.” Hicks v. Ill. Dep’t of Corr., 109 F.4th
895, 900 (7th Cir. 2024) (quoting Lane v. Franks, 573 U.S.
228, 236, 134 S.Ct. 2369, 189 L.Ed.2d 312 (2014)).

judgment in the City’s favor as to his Monell claim. See White v.
United States, 8 F.4th 547, 552 (7th Cir. 2021) (“[A]lrguments raised
for the first time in [a] reply brief are waived because they leave
no chance to respond.”).
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That said, “[g]lovernment employers, like private
employers, need a significant degree of control over their
employees’ words and actions; without it, there would be
little chance for the efficient provision of public services.”
Garcettiv. Ceballos, 547 U.S. 410, 418, 126 S.Ct. 1951, 164
L.Ed.2d 689 (2006). Thus, “the government, as employer,
has greater leeway to control the speech of its employees to
ensure discipline and harmony in government operation.”
Hicks, 109 F.4th at 900 (citing Waters v. Churchill, 511 U.S.
661, 671-72, 114 S.Ct. 1878, 128 L..Ed.2d 686 (1994)). The
upshot is, although “[pJublic employees do not sign away
their free speech rights when answering the call to public
service,” id. (citing City of San Diego v. Roe, 543 U.S. 77,
80, 125 S.Ct. 521, 160 L.Ed.2d 410 (2004)), they “must
accept certain limitations on [their] freedom,” Garcetti,
547 U.S. at 418, 126 S.Ct. 1951.

Striking this balance, the Supreme Court has held that
the “First Amendment generally prohibits government
officials from dismissing or demoting an employee because
of the employee’s engagement in constitutionally protected
[speechl.” Heffernan v. City of Paterson, 578 U.S. 266, 268,
136 S.Ct. 1412, 194 L.Ed.2d 508 (2016). This general rule
can be overcome if the government employer shows that
its interest in efficiency outweighs the employee’s speech
interests. See Pickering, 391 U.S. at 568, 88 S.Ct. 1731.

Whether speech is constitutionally protected “is a
question of law.” Gustafson v. Jones, 290 F.3d 895, 906
(Tth Cir. 2002) (Gustafson II). Nonetheless, the analysis
may require certain “predicate factual determinations”
to be made. Id.
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Here, Inendino contends that his Facebook posts
constitute protected speech and that the City improperly
terminated him in retaliation for posting them. As a
public employee, his First Amendment retaliation claim
is governed by the framework laid out in Mount Healthy
Board of Education v. Doyle, 429 U.S. 274, 287, 97 S.Ct.
568, 50 L.Ed.2d 471 (1977).

Under this framework, the public employee first must
establish a prima facie case of First Amendment retaliation
by showing (1) that his speech was constitutionally
protected; (2) that he suffered a deprivation likely to
deter free speech; and (3) that his speech was at least a
motivating factor in the employer’s actions. Hedgepeth
v. Britton, 152 F.4th 789, 795 (7th Cir. 2025) (citing
Harnishfeger v. United States, 943 F.3d 1105, 1112-13
(Tth Cir. 2019)).

If the employee satisfies this requirement, the burden
shifts to the public employer to produce evidence that it
would have fired the employee even in the absence of the
protected speech. Kingman v. Frederickson, 40 F.4th 597,
601-02 (7th Cir. 2022) (citing Massey v. Johnson, 457 F.3d
711, 717 (7th Cir. 2006)) (“In other words, the defendants
may show that retaliation was not the but-for cause for
the firing.”); McGreal v. Vill. of Orland Park, 850 F.3d
308, 313-14 (7th Cir. 2017) (explaining that if the employee
makes an initial showing of retaliatory motive, the burden
shifts to the defendants “to provide a legitimate and
nonretaliatory explanation for the firing”).
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Once the public employer carries that burden, the
burden shifts back to the employee to persuade the
factfinder that the employer’s proffered reasons for the
termination are pretextual. Kingman, 40 F.4th at 602
(citing McGreal, 850 F.3d at 314).

The issue before us in this appeal is narrow and asks
whether Inendino has established the first element of a
prima facie claim under Mt. Healthy. (The City agrees
that he has satisfied the other two.) In other words, we
must decide whether Inendino’s thirteen Facebook posts
constituted speech protected by the First Amendment.

Making this determination, as we have noted, requires
us to apply the Supreme Court’s holding in Pickering and
balance the government employer’s interest in efficiency
against the employee’s speech interests. 391 U.S. at 568,
88 S.Ct. 1731. But before we get there, we must answer
several prefatory questions about the nature of the
employee’s speech.

Where the public employee can show that the speech
in question is made outside the workplace, involves
content largely unrelated to public employment, and is
addressed to a public audience, we look to the Supreme
Court’s discussion in United States v. National Treasury
Employees Union, 513 U.S. 454, 466, 115 S.Ct. 1003,
130 L.Ed.2d 964 (1995) (“NTEU”). See San Diego, 543
U.S. at 80-81, 125 S.Ct. 521; Harnishfeger, 943 F.3d at
1113. Under NTEU, if the employee makes this showing,
the speech enjoys full First Amendment protections,
unless the employer can demonstrate that the employee
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deliberately linked the speech to the employer’s mission,
purpose, or image. See San Diego, 543 U.S. at 81, 125
S.Ct. 521; Cynthia Estlund, F'ree Speech Rights That Work
at Work: From the First Amendment to Due Process,
54 UCLA L. Rev. 1464, 1467-68 (2007). If the employer
succeeds in doing this, the parties proceed to Pickering
balancing, where we balance “the employee’s interest
in commenting on matters of public concern against
the government employer’s interest ‘in promoting the
efficiency of the public services.” Hedgepeth, 152 F.4th
at 795 (quoting Pickering, 391 U.S. at 568, 88 S.Ct. 1731).3

If NTEU does not apply to the speech in question,
we turn to the Supreme Court’s decision in Connick v.
Myers, 461 U.S. 138, 103 S.Ct. 1684, 75 L..EEd.2d 708 (1983).
See San Diego, 543 U.S. at 81-82, 125 S.Ct. 521. Under
Connick, we ask “whether the employee is speaking as a
citizen on a matter of public concern.” Kilborn v. Amiridis,
131 F.4th 550, 557 (7th Cir. 2025) (citing Connick, 461 U.S.
at 147, 103 S.Ct. 1684).* If the answer is in the affirmative,
we move to Pickering balancing.

3. Cases in this category typically involve challenges to a
public employer’s ex ante restriction on an employee’s outside
speech. See NTEU, 513 U.S. at 481, 115 S.Ct. 1003 (O’Connor, J.,
concurring); Hicks, 109 F.4th at 901.

4. Cases applying Connick typically involve a public
employer’s posthoc punishment of an employee’s speech. NTEU,
513 U.S. at 481, 115 S.Ct. 1003 (O’Connor, J., concurring); Hicks,
109 F.4th at 901.
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A. Connick: Matter of Public Concern

Inendino relies heavily on NTEU, but because he
identified himself as a Chicago firefighter on Facebook
and challenges the City’s basis for firing him post koc, the
more natural course is to proceed under Connick. See San
Diego, 543 U.S. at 82, 125 S.Ct. 521; Hicks, 109 F.4th at
901. And so, we consider whether he was “speaking as a
citizen on a matter of public concern” when he created the
thirteen Facebook posts. Kilborn, 131 F.4th at 557 (citing
Connick, 461 U.S. at 147,103 S.Ct. 1684). And, because the
parties agree that Inendino was speaking as a citizen at
the time, we focus on whether his posts touched on matters
of public concern.

This is a question of law, Kristofek v. Vill. of Orland
Hills, 712 F.3d 979, 984 (7th Cir. 2013), and the test casts
awide net. In the Supreme Court’s words, speech touches
on matters of public concern “when it can ‘be fairly
considered as relating to any matter of political, social, or
other concern to the community, or when it ‘is a subject
of legitimate news interest; that is, a subject of general
interest and of value and concern to the public.” Snyder
v. Phelps, 562 U.S. 443, 453, 131 S.Ct. 1207, 179 L.Ed.2d
172 (2011) (quoting in turn Connick, 461 U.S. at 146, 103
S.Ct. 1684, and San Diego, 543 U.S. at 83-84, 125 S.Ct.
521). Put another way, “[s]peech involves a matter of public
concern when it addresses subjects of general interest that
may be of value or concern to the broader public.” Kilborn,
131 F.4th at 559 (citing Lane, 573 U.S. at 241, 134 S.Ct.
2369). “This category of speech is not limited to ‘matters
of transcendent importance, but also includes ‘matters
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in which the public might be interested, as distinct from
wholly personal grievances.” Id. (quoting Dishnow v. Sch.
Dist. of Rib Lake, 77 F.3d 194, 197 (7th Cir. 1996)).

In conducting this analysis, we must “evaluate all
the circumstances of the speech, including what was
said, where it was said, and how it was said.” Snyder, 562
U.S. at 454, 131 S.Ct. 1207. Our goal is to “look[ ] to the
overall objective or point of the speech, as ascertained by
all three factors of content, form, and context.” Kristofek,
712 F.3d at 985 (citing Connick, 461 U.S. at 138, 103 S.Ct.
1684). Moreover, although content is “the most important
factor,” id. at 984 (citing Chaklos v. Stevens, 560 F.3d 705,
714 (7th Cir. 2009)), no single factor is dispositive, Kilborn,
131 F.4th at 559.

In this case, the distriet court’s analysis suffered from
four missteps. First, it failed to examine “each [speech]
incident separately to determine whether any touched
on a matter of public concern.” Kuchenreuther v. City of
Milwaukee, 221 F.3d 967, 973 (7th Cir. 2000); see Gray
v. Lacke, 885 F.2d 399, 411 (7th Cir. 1989) (“[W]e must
look at each act of speech separately to see whether it
touched upon a matter of public concern”). Rather than
examining all thirteen of Inendino’s posts individually, the
court discussed the contents of a few before concluding
that they as a group failed to touch on matters of public
concern. See Inendino v. Nance-Holt, 753 F. Supp. 3d 641,
648 (N.D. I11. 2024).
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Second, it appears that, in the district court’s view,
the patently offensive nature of the posts cuts against
their ability to address matters of public concern (or, at
least, rendered them less likely to do so). See, e.g., id.
at 647 (“The Court is skeptical that Inendino’s speech
offers any value to society or to the public at large on any
topic. Indeed, the Court is hard-pressed to find the value
from the comment ‘aim for the torso!!!’ regarding a video
from a shooting that left two men dead.”). This impulse
is understandable, but, in Snyder, the Supreme Court
cautioned, “The arguably ‘inappropriate or controversial
character of a statement is irrelevant to the question
whether it deals with a matter of public concern.” 562
U.S. at 453, 131 S.Ct. 1207 (quoting Rankin v. McPherson,
483 U.S. 378, 387, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987)).

Third, the district court appeared to believe that
a public employee’s speech cannot relate to a matter of
public concern if it expresses “a personal grievance.”
See Inendino, 753 F. Supp. 3d at 647-48 (writing that “it
is difficult to see how a photograph of Mayor Lightfoot
in a restaurant with the caption, ‘(hJope she chokes on
something,” concerns anyone other than Inendino and his
personal grievances”). In the past, we have employed the
term “personal grievance” to describe a type of employee
speech related to conditions of employment that does not
implicate matters of public concern. See Kilborn, 131 F.4th
at 559; Dishnow, 77 F.3d at 197.
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But just because Inendino was employed as a
firefighter for CFD—a department under the mayor’s
authority—does not automatically limit his speech to an
employee grievance.’ For example, Inendino’s comments
here can be read to convey a personal dislike for the former
mayor as mayor (and not only as his employer). Such
critiques of public officials, no matter how inarticulate
and base, must be zealously guarded because it “is at the
heart of the First Amendment’s right of free speech.”
Wilbur v. Mahan, 3 F.3d 214, 215 (7th Cir. 1993) (citing
N.Y. Times Co. v. Sullivan, 376 U.S. 254, 282, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964)).

Fourth, the district court did not adequately consider
the forum of the posts—a public page on Facebook. It goes
without saying that Facebook is a widely-used social media
platform that “ha[s] gone from unheard-of to inescapable.”
Krasno v. Mnookin, 148 F.4th 465, 472 (7th Cir. 2025)
(quoting Moody v. NetChoice, LLC, 603 U.S. 707, 716,
144 S.Ct. 2383, 219 L.Ed.2d 1075 (2024)). Additionally,
unlike certain other social media platforms, Facebook

5. Rather than “personal grievance,” the Supreme Court
used the phrase “employee grievance” in Connick. 461 U.S. at
154, 103 S.Ct. 1684. There, “employee grievance” referred to a
very specific type of speech—speech related solely to the public
employee’s terms and conditions of employment. See id. at 141,
103 S.Ct. 1684 (addressing employee’s questionnaire distributed
to other employees “concerning office transfer policy, office
morale, [and] the need for a grievance committee”); see also
Taylor v. Carmouche, 214 F.3d 788, 792 (7th Cir. 2000) (“[A]ll of
the questioned speech took place within the employer’s personnel
hierarchy and concerned the management of the labor force.”).
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is a forum that hosts lively public debate on issues of the
day. See Packingham v. North Carolina, 582 U.S. 98, 104,
137 S.Ct. 1730, 198 L.Ed.2d 273 (2017) (“On Facebook,
for example, users can debate religion and politics with
their friends and neighbors or share vacation photos.”).
This is particularly true of public Facebook pages, where
“anyone could see and comment on [one’s] posts,” Lindke
v. Freed, 601 U.S. 187,191, 144 S.Ct. 756, 218 L.Ed.2d 121
(2024), and a user can reach “as broad a public audience
as possible,” Snyder, 562 U.S. at 454, 131 S.Ct. 1207. The
significant role Facebook plays in public discourse further
supports the conclusion that Inendino’s posts touch on
matters of public concern.

Even under the correct standard, however, there may
be room for debate as to whether Inendino’s Facebook
posts addressed matters of public concern. Given
their form, content, and context, there are substantial
arguments to be made that Inendino’s posts, while hateful
and feckless, raised matters of public concern because
they arise, at least in part, from a particular view of
current newsworthy events and government policies.

Due to the offensive and racist nature of Inendino’s
posts, we are reluctant to amplify them here. Suffice it to
say we have reviewed all thirteen of them and, because
we will assume for present purposes that all thirteen
addressed matters of public concern, we offer only a couple
to illustrate our point.
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First, take the following post:

Press Enter to post

#* Sammy Inendino
P Sy e

Just another reason for the animals to go get some free shit

This post addresses events surrounding the death of
Breonna Taylor. Inendino wrote: “Just another reason
for the animals to go get some free shit.” Although racist
and offensive, this post can be read to express Inendino’s
views on BLM’s response to the death of Taylor, which
received national coverage at the time.
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Next consider:

;‘i?\J Sammy Inendino

_' o

This is a reposted audio recording of a phone call involving
then-Mayor Lori Lightfoot. The post is accompanied by
a picture of her at a podium. Inendino added the caption,
“Like I said you could take one out of the ghetto but can’t
take the ghetto out of them . .. what a dirty hoodrat she is.”

Inendino made this post on June 9, 2020, commenting
on a heated conference call between Lightfoot and a
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Chicago alderman regarding the BLM protests. His
comment, although racist and crude, can be seen as a
critique of the mayor’s efforts to address the ongoing
protests.

Finally, consider:

" Sammy Inendino
Y e

Nobody Cares
About Your Protest

Keep Your Ass Out of the Road
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This post is a meme that reads, “All Lives Splatter” and
“Nobody Cares About Your Protest Keep Your Ass Out of
the Road.” The meme includes a cartoon car running over
three stick people. The post is racist and offensive but can
be construed to reflect Inendino’s disapproval of the BLM
protests. See Noble v. Cincinnati & Hamilton Cnty. Pub.
Library, 112 F.4th 373, 381-82 (6th Cir. 2024) (concluding
this meme to address matters of public concern).

Similar arguments can be made for all thirteen
Facebook posts. Because we agree with the district court’s
ultimate conclusion, however, we will assume that each
of Inendino’s posts passes muster under Connick and
proceed to Pickering balancing.

B. Pickering Balancing

The Pickering analysis provides a means “to arrive
at a balance between the interests of the [employee], as
a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its
employees.” 391 U.S. at 568, 88 S.Ct. 1731. In determining
whether the balance favors the employee’s speech or
the government’s interest in efficiency, we consider the
following factors:

(1) [W ]hether the speech would create problems
in maintaining discipline or harmony among
coworkers;
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(2) whether the employment relationship is one
in-which personal loyalty and confidence are
necessarys;

(3) whether the speech impeded the employee’s
ability to perform her responsibilities;

(4) the time, place, and manner of the speech;

(5) the context in which the underlying dispute
arose;

(6) whether the matter was one on which debate
was vital to informed decisionmaking; and,

(7) whether the speaker should be regarded as
a member of the general public.

Hedgepeth, 152 F.4th at 796 (quoting Kristofek, 832 F.3d
at 796) (alteration in original).

We need not address each and every factor, Darlingh
v. Maddalent, 142 F.4th 558, 566 (7th Cir. 2025), nor do
we simply count up the number of factors that favor each
side to reach a conclusion, Volkman v. Ryker, 736 F.3d
1084, 1092 (7th Cir. 2013). “Rather than marching through
the list” we “focus on the specific considerations that
bear weight in evaluating the competing interests in the
specific context of this case.” Darlingh, 142 F.4th at 566.
Furthermore, we keep in mind that, although Pickering
balance is a question of law, ¢d. at 564 (citing Harnishfeger,
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943 F.3d at 1113), it is “inherently fact-dependent,”
Beathard v. Lyons, 129 F.4th 1027, 1035 (7th Cir. 2025).

Under Pickering, “the employer bears the burden of
showing that its interest in workplace efficiency outweighs
the employee’s right to speak.” Hedgepeth, 152 F.4th at 795
(citing Craig v. Rich Twp. High Sch. Dist. 227, 736 F.3d
1110, 1118 (7th Cir. 2013)). And, when a public employer
moves for summary judgment, the employer “must lay out
the elements of the [defense], cite the facts which it believes
satisfy these elements, and demonstrate why the record
is so one-sided as to rule out the prospect of a finding in
favor of the non-movant on the defense.” Harnishfeger, 943
F.3d at 1116 (citation modified). The employer cannot rely
on post hoc rationalizations. Id. Instead, we must consider
“what the public employer’s concerns really were” at the
time. Id. (citation modified).

Here, the City fired Inendino because of his thirteen
Facebook posts. In Commissioner Nance-Holt’s view, the
Facebook posts (1) negatively impacted CFD’s image and
reputation; (2) sowed discord within the CFD; and (3)
undermined the public’s faith and trust that its members
will respond to and treat all citizens of Chicago equally,
regardless of their race.

We begin with the first Pickering factor (the second
of Nance-Holt’s three reasons)—the need to maintain
“harmony among coworkers.” Pickering, 391 U.S. at
570, 88 S.Ct. 1731. To start, we recognize that workplace
collegiality is especially important for first responders. See
Janusaitis v. Middlebury Volunteer Fire Dep’t, 607 F.2d
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17,26 (2d Cir. 1979) (“When lives may be at stake in a fire,
an Esprit de corps is essential to the success of the joint
endeavor.”). And the City argues that CFD reasonably
believed that Inendino’s posts would cause discord among
the rank-and-file. But, as Inendino points out, none of his
co-workers ever complained about his posts or the views
they expressed.

Inresponse, the City notes that it need not show actual
workplace disruption; a threat of disruption is sufficient,
so long as the threat is reasonable and not conclusory.
See Schneiter v. Carr, 148 F.4th 438, 449 (7th Cir. 2025)
(“[A] showing of actual disruption is not required; a public
employer may act based on potential disruption so long
as its predictions are reasonable.”) (citation modified); see
also Greer v. Amesqua, 212 F.3d 358, 372 (7th Cir. 2000)
(“Although [the public employee] protests that his news
release did not ignite actual disruption in his workplace,
an employer need not establish actual disruption before
disciplining an employee when the threat of future
disruption is obvious.”); Gustafson II, 290 F.3d at 911
(“Mere assertions of a generalized potential for disruption
are . . . insufficient.”) (citation omitted). The problem
is that, here, the City does not offer any evidence that
demonstrates a disruption or even a reasonable threat
of a disruption. Indeed, twenty months passed between
Inendino’s final Facebook post and the City’s decision to
fire him. During that time, no coworker complained about
Inendino or his posts.

The City cites Schneiter, but that case is markedly
different. There, the plaintiff-employee worked as a
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deputy-warden for his state’s department of corrections.
148 F.4th at 440. One day he posted five internet memes
“touching on issues of race, religion, and gay rights in
particularly inflammatory and degrading ways.” Id. at 441.
A local newspaper eventually saw the posts and published
an article with the headline “Deputy Prison Warden
Posts Facebook Meme that Compares Muslim Children
to Garbage.” Id. at 443. The day the article ran, the
plaintiff was placed on paid administrative leave. Id. We
explained that by placing the plaintiff on administrative
leave “soon after discovering the Facebook posts, the
Department may have prevented a disruptive reaction in
its correctional facilities.” Id. at 449; see Weicherding v.
Riegel, 160 F.3d 1139, 1143 (7th Cir. 1998) (observing that
the expeditious suspension of an employee likely avoided
racially motivated disruption).

Here, the passage of twenty months without incident
undermines the reasonableness of the Commissioner’s
concerns about potential workplace disruption. Gustafson
11, 290 F.3d at 911 (“IWlhere . . . substantial time has
passed without incident, it naturally becomes more
difficult for an employer to satisfy its burden of proving
that punishment on the basis of anticipated disruption
was reasonable.”). True, Casey testified during his
deposition that CPD employees “come from all different
backgrounds.” But, given the lack of complaints over
the course of nearly two years, this statement alone is
not enough to show that CFD’s concern about workplace
discord was reasonable.



26a

Appendix A

To be clear, this is not to say that actual workplace
complaints or disruption is necessary before a public
employer can act. See Schneiter, 148 F.4th at 449. But more
is needed than a general observation about the make-up
of the workforce. For example, the public employer might
offer the testimony of a seasoned supervisor to attest from
personal experience about the detrimental impact that
racist statements have on the ability of CFD firefighters
to do their work. Or the employer might present testimony
from a qualified social science expert about the harmful
effects of racism in workplaces like CFD. But, here, the
record lacks any meaningful evidence to substantiate the
City’s concerns about workplace disruption. Thus, the first
Pickering factor favors Inendino. The remaining factors,
however, weigh heavily against him.

Take the fourth factor (the time, place, and manner
of the speech). First, the fact that Inendino did not direct
his comments to a particular audience but uploaded his
posts indiseriminately for the world to see cuts against
him. See Hicks, 109 F.4th at 903. As does the extremely
derogatory and divisive content of the posts. See ud. (factor
favored employer because “the derogatory language and
images [the employee] used did more than necessary to
contribute to the conversation”); Lalowski v. City of Des
Plaines, 789 F.3d 784, 792 (7th Cir. 2015) (factor favored
employer because the employee “aggressively lambasted”
and “ridiculed” protestors “going far beyond what was
necessary to communicate his displeasure with their
methods”).
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The seventh Pickering factor (whether the speaker
should be regarded as a member of the general public) also
favors the City. Inendino went out of his way to identify
himself as a CFD firefighter on his public Facebook page,
and his profile picture depicted him (and his son) wearing
CFD firefighter gear while sitting on the back of a fire
truck. Given this, it is unreasonable to think that viewers
would regard him simply as a member of the general
public. See Lalowski, 789 F.3d at 792-93 (an off-duty police
officer did not speak as a member of the general public
where he “made sure the [audience] remembered him as
a police officer”); c¢f. Coady v. Steil, 187 F.3d 727, 733 (Tth
Cir. 1999) (an off-duty firefighter who displayed a political
sign on his car was not “speaking as a firefighter” where
“there was apparently nothing on [his] car which identified
him as a firefighter”).

Similarly, the third factor (whether the speech impeded
the employee’s ability to perform his responsibilities)
weighs substantially in the City’s favor. It is beyond
reasonable debate that the CFD has a strong interest in
maintaining public confidence in its services. Schneiter,
148 F.4th at 449 (“A public employer’s reputational
interests are a valid part of the balancing inquiry.”).
Furthermore, we have emphasized that “Pickering
caselaw gives special solicitude to public employers in the
law-enforcement and correctional contexts because safety
and order are of paramount concern.” Id. at 448 (citation
modified). This is because they “function as paramilitary
organizations charged with maintaining public safety and
order.” Kokkinis v. Ivkovich, 185 F.3d 840, 845 (7th Cir.
1999). The same reasoning applies to fire departments and
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firefighters. See Locurto v. Giuliani, 447 ¥.3d 159, 178-79
(2d Cir. 2006) (“Police officers and firefighters alike are
quintessentially public servants. As such, part of their job
is to safeguard the public’s opinion of them, particularly
with regard to a community’s view of the respect that
police officers and firefighters accord the members of that
community.”).

Here, Inendino served as a firefighter and EMT
in Englewood, a predominantly Black neighborhood in
Chicago. His job was to provide lifesaving care to all
who sought it. As a colleague at the Englewood station
explained, EMTs are “normally first on scene, before the
ambulance” and “tend to the patient depending on the
nature of the call.” Dkt. 52-3 at 4. Once there, they “tak[e]
care of the patients medically, a lot of times emotionally,
sometimes holding hands of the . . . family members.” Id.
Based on these job duties, the City’s concern that Inendino’s
racially-charged posts might reflect an unwillingness to
treat all citizens of Chicago equally, regardless of race, was
reasonable. See Lalowski, 789 F.3d at 792 (“By attacking
private citizens with profane and disrespectful language,”
the public employee “compromised the community’s trust
in its” public safety workers, “thus failing in one of his
most important duties.”).

But that is not all. Not only did Inendino’s posts
manifest a deep disrespect for certain racial groups,
they targeted one of the very groups that Inendino was
supposed to serve at his assigned station. In this way,
this case is reminiscent of our decision in Crazg, 736 F.3d
at 1119. There, the plaintiff, a male counselor at a public
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high school, self-published a book of advice for women
entitled, “It’s Her Fault.” Id. at 1113-14. While some of
the advice was mundane, much of it was sexually explicit.
Id. at 1114. The plaintiff was fired after community
members complained about the book to the school board.
Id. at 1115. In concluding that the Pickering balance
favored the school district, we emphasized that the school
district’s “assessment of how [the plaintiff]’s students,
and particularly his female students, would respond upon
reading or hearing about the hypersexualized content of
his book loom[ed] large in our analysis.” Id. at 1119.

Firefighters too occupy a place of immense trust and
authority. Residents place their faith in firefighters, often
without question, because they believe these dedicated
public servants will come to their aid without fear or
favor. By posting disparaging remarks of Black people,
Inendino undermined that trust by demonstrating that he,
though a firefighter, did not view all residents as equals
but rather looked upon certain communities with racial
disdain. Moreover, his posts not only damaged the public’s
view of his willingness to serve all residents equally but
also eroded the public’s trust in the CFD as a whole, a
trust that is vital to the department’s effectiveness and
sucecess. See Grutzmacher v. Howard County, 851 F.3d
332, 346 (4th Cir. 2017) (“The more the employee’s job
requires public contact, the greater the state’s interest
in firing her for expression that offends her employer.”)
(citation modified). As such, the third Pickering factor
weighs decidedly in the City’s favor.
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To sum up, on one side of the Pickering scale lies
Inendino’s interest in uploading the thirteen Facebook
posts, which, we assume, addressed matters of public
concern. On the other side of the scale, we have the racially
offensive content of those posts, Inendino’s decision to
identify himself prominently as a Chicago firefighter on
Facebook, his indisecriminate dissemination of the posts,
Inendino’s targeting of groups that his position requires
him to protect, and the unique position of community
trust that the CFD must maintain to achieve its public
safety mandate. On balance, we conclude that the City’s
interests in ensuring that the CFD succeeds in performing
its public safety mission substantially outweigh Inendino’s
interest in posting the contested memes and comments
on Facebook.

For these reasons, we affirm the district court’s grant
of summary judgment in favor of the City.
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AND ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHERN
DISTRICT OF ILLINOIS, EASTERN DIVISION,
FILED OCTOBER 7, 2024
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
Case No. 22 C 4982
SAM INENDINO,
Plaintiff,

V.

ANNETTE NANCE-HOLT, BRIAN CASEY,
AND THE CITY OF CHICAGO,

Defendants.
Filed October 7, 2024
MEMORANDUM OPINION AND ORDER
MATTHEW F. KENNELLY, District Judge:
Sam Inendino alleges that Annette Nance-Holt,
Brian Casey, and the City of Chicago violated his First
Amendment rights when he was terminated from the

Chicago Fire Department (CFD) for offensive public
statements he made on Facebook. The parties have filed
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cross-motions for summary judgment. For the following
reasons, the Court grants summary judgment in favor of
defendants Nance-Holt, Casey, and the City of Chicago.

Background

The following facts are undisputed for purposes of the
cross-motions for summary judgment unless otherwise
noted. Inendino was a firefighter and an emergency
medical technician (EMT) with the CFD from May 2005
to June 2021. Inendino frequently interacted with the
general public and primarily worked out of Engine 54
located in Englewood, a predominantly African-American
neighborhood.

Firefighters with Engine 54 are subject to City of
Chicago and CFD rules and policies that dictate how
they must conduct themselves while on and off duty.
For example, a CFD employee may not engage in
“[d]iscourteous treatment, including verbal abuse, of any
.. . member of the public.” Def. City of Chicago’s L.R.
56.1 Stmt. 1 66. An employee’s “[plersonal conduct off
duty which reflects upon the Department, Unit or position
must be such as will promote the confidence of the public
and the representative integrity of the department.”
Id. 1 67. CFD employees are prohibited from posting
on social media any content that is “deemed by CFD to
offend persons based on race, ethnic heritage, national
origin . . . or other characteristic that may be protected
by applicable civil rights laws.” Id. 1 68. Similarly, CFD
employees are prohibited from posting on social media
any content deemed by the “CFD to be malicious, obscene,
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threatening or intimidating, . . . or that might constitute
harassment or bullying.” Id.

At all relevant times, Inendino maintained a public
Facebook profile page, and any member of the public could
view his Facebook content. Inendino expressly identified
himself on his profile as a CFD firefighter, and his
profile picture showed him and his son wearing Chicago
firefighter paraphernalia while sitting on the back of a
fire truck. Inendino’s profile photo was visible to anyone
who visited his Facebook page and appeared next to every
comment or post he made on Facebook.

In October 2019, the Chicago Office of Inspector
General (OIG) received two complaints from members of the
public concerning inappropriate and offensive comments
Inendino made on someone else’s Facebook post.! The
Facebook post concerned the alleged mistreatment of
the Facebook user’s brother by a Chicago police officer.
Following an exchange on the post between Inendino and
others, Inendino commented, “Your comments are all
weak . .. can’t talk I have to go to work to pay for all your
scumbag kids that you welfare fucks keep having!!!” Id.
1 25. Inendino further commented, “NOT get all HOOD

1. The Court overrules Inendino’s objections to the
admissibility of the OIG report and statements cited within the
report. As a public record whose trustworthiness has not been
credibly refuted, the OIG report is admissible under Federal Rules
of Evidence 803(8). The statements referenced in the report are
likewise admissible: statements by Inendino are not hearsay, and
statements made by complainants are not being offered to prove
the truth of the matters asserted in the statements.
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on me YO ... take your ass back over the border where
ya belong . . . gotta go I have a real job.” Id. 1 26.

OIG investigated the complaints and discovered
multiple Facebook posts and comments from Inendino
in 2020 that highlighted race, used derogatory terms
towards minorities, and “seemingly advocat[ed] violence
against protestors.” Def. City of Chicago’s Cross-Mot. for
Summ. J., Ex. 1 (OIG Report) at 8. For instance, Inendino
posted an image from a Black Lives Matter protest at
which Kyle Rittenhouse killed two men and wrote as a
caption, “Good for him should aim for the torso!!!” Def.
City of Chicago’s L.R. 56.1 Stmt. 146. Inendino also posted
a photograph of Mayor Lori Lightfoot in a restaurant
with the caption, “Hope she chokes on something.” OIG
Report at 25. Inendino posted a meme depicting a car
running over pedestrians with the caption, “All Lives
Splatter.” Def. City of Chicago’s L.R. 56.1 Stmt. 142. He
commented “Love it” on a post of an image of a protester
who appears to have been shot. Id. 1 45. Inendino posted
an image of a gun being pointed at an African-American
man’s head with the caption, “If black lives really mattered
they’d stop shooting each other” and “94 percent of all
blacks shot are shot by blacks.” Id. 1 41. Inendino posted
a meme of four pregnant African-American women with
the caption, “Real Housewives of Public Housing.” Id.
1 37. Inendino posted a photograph of four individuals,
primarily African-Americans, entering a store through
a broken window with the caption, “Looting[:] When free
housing, free food, free education, and free phones just
aren[’]t enough.” Id. 1 48. Inendino commented on an
image referencing the shooting of Breonna Taylor, her
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boyfriend Kenneth Walker, and the Black Lives Matter
movement: “Just another reason for the animals to go get
some free shit.” Id. 1 39. Inendino posted a meme with
an image of Michelle Obama with the caption, “Fluent in
Ghetto.” OIG Report at 16. He posted a video of Mayor
Lightfoot and wrote, “Like I said you could take one out of
the ghetto but can’t take the ghetto out of them . . . what
a dirty hoodrat she is.” Def. City of Chicago’s L.R. 56.1
Stmt. 1 50. And Inendino posted a photo of Weija Jiang,
an Asian reporter, and wrote the caption, “Haaa ... Wang
Chung no answers prez back!!” Id. 1 52.

OIG concluded that Inendino violated the above-
referenced City and CFD personnel rules and recommended
his termination. OIG stated in its report:

The City has an interest in ensuring trust in
its services by its citizens. Inendino’s racist and
offensive Facebook posts show a contempt for
the residents of the community he serves. Any
minority resident of the City, who was exposed
to the content on Inendino’s public Facebook
page, could reasonably question whether he
would deliver the appropriate level of care were
they to need his services as an EMT.

Id. 155. On June 9, 2021, Inendino was terminated from
the CFD and placed on the City’s no rehire list.

On September 14, 2022, Inendino filed this lawsuit
asserting claims under 42 U.S.C. § 1983 against the City
of Chicago, Fire Commissioner Nance-Holt, and CFD
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Assistant Commissioner of Labor Relations Casey for
violation of the First Amendment. All parties have moved
for summary judgment.

Discussion

A party is entitled to summary judgment only if it
demonstrates that “there is no genuine dispute as to
any material fact and [it] is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A genuine dispute
about a material fact exists “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). On cross-motions
for summary judgment, the Court draws inferences
“in favor of the party against whom the motion under
consideration is made.” Cremation Soc’y of Ill., Inc. v.
Int’l Bhd. of Teamsters Local 727, 869 F.3d 610, 616 (7th
Cir. 2017) (internal quotation marks omitted).

A. First Amendment claim

“To make out a prima facie claim for a violation of
First Amendment rights, public employees must present
evidence that (1) their speech was constitutionally
protected; (2) they suffered a deprivation likely to deter
free speech; and (3) their speech was at least a motivating
factor in the employer’s actions.” Bless v. Cook Cnty.
Sheriff’s Office, 9 F.4th 565, 571 (7th Cir. 2021) (internal
quotation marks omitted).
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The defendants do not dispute that Inendino can
satisfy the second and third elements of this claim—
the CFD terminated Inendino’s employment due to his
Facebook posts. They contend, however, that Inendino’s
speech is not constitutionally protected.

1. Constitutionally protected speech

“Whether a public employee’s speech is constitutionally
protected is a question of law, even though it may require
predicate factual determinations.” Harnishfeger v.
United States, 943 F.3d 1105, 1113 (7th Cir. 2019)
(internal quotation marks and alterations omitted). To
determine whether the First Amendment protects a
public employee’s speech, a court must ask whether the
employee’s interests in making the speech outweigh the
government’s interest in “promoting the efficiency of the
public services it performs through its employees.” Hicks
v. Illinors Dep’t of Corrs., 109 F.4th 895, 900 (7th Cir. 2024)
(internal quotation marks omitted).

A court engages in this inquiry, known as Pickering
balancing, once a public employee establishes either of the
following: (1) she spoke as a private citizen on a matter of
public concern, or (2) her speech addressed the public, was
neither made at work nor about work, and she did not take
deliberate steps to link her speech with her employer. Id.
at 900-01. The first path applies to “post hoc analyses of
isolated disciplinary actions taken in response to actual
speech”; the second path applies to “ex ante blanket
restrictions on speech.” Id. at 901 (internal quotation
marks and alterations omitted).
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Contrary to Inendino’s position, the second path to
Pickering balancing is inapplicable in this instance. It
is undisputed that Inendino was terminated after an
investigation into his speech on Facebook. In other words,
he was not subject to any blanket restriction on speech.
Moreover, Inendino would not get to Pickering balancing
even if the second path were available to him. Like the
plaintiff in Hicks, Inendino took deliberate steps to link
himself and his speech with his employer through his
decision to “include his occupation and a photo of himselfin
Department uniform on his publicly accessible Facebook
page.” Id. Even more, Inendino alluded to the importance
of his occupation to bolster his antagonistic comments to
members of the public, saying, “take your ass back over
the border where ya belong . . . gotta go I have a real job.”
Def. City of Chicago’s L..R. 56.1 Stmt. 126. This comment
that appeared alongside Inendino’s profile picture in which
heis adorned in CFD paraphernalia. A “speaker-employee
cannot deliberately trade on her public employment while
claiming the speech is entirely unrelated.” Harnishfeger,
943 F.3d at 1115.

a. Matter of public concern

Regarding the first path to Pickering balancing,
the parties agree the only operative question is whether
Inendino spoke on a matter of public concern. “Speech
deals with matters of public concern when it can be fairly
considered as relating to any matter of political, social,
or other concern to the community, or when it is a subject
of legitimate news interest; that is, a subject of general
interest and of value and concern to the public.” Snyder
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v. Phelps, 562 U.S. 443, 453, 131 S.Ct. 1207, 179 L.Ed.2d
172 (2011) (internal citations and quotation marks omitted).
“Conversely, speech is not a matter of public concern if
it involves a personal grievance of interest only to the
employee.” Gazarkiewicz v. Town of Kingsford Heights,
359 F.3d 933, 941 (7th Cir. 2004) (internal quotation marks
omitted).

Inendino contends he was speaking on matters of
public concern, specifically, about “public housing, the
leaders of Chicago, police shootings, political movements,
protests, shootings, looting, Mayor Lori Lightfoot, federal
law enforcement being deployed in Chicago, first ladies,
and reporters.” PL’s Reply in Supp. of Mot. for Summ. J. at
2-3. However, “[w]hether an employee’s speech implicates
a matter of public concern is a question of law that must
be determined by the content, form, and context of a given
statement, as revealed by the whole record.” Craig v. Rich
Twp. High Sch. Dist. 227,736 F.3d 1110, 1115-16 (7th Cir.
2013) (internal quotation marks omitted).

The Court is skeptical that Inendino’s speech offers
any value to society or to the public at large on any topic.
Indeed, the Court is hard-pressed to find the value from
the comment “aim for the torso!!!” regarding a video
from a shooting that left two men dead. Def. City of
Chicago’s L.R. 56.1 Stmt. 1 46. And it is difficult to see
how a photograph of Mayor Lightfoot in a restaurant with
the caption, “[h]ope she chokes on something,” concerns
anyone other than Inendino and his personal grievances.
OIG Report at 25.
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Though one might think at first glance that Inendino’s
speech appears to be indirectly related to a legitimate
news interest or public concern, the content of his speech
indicates otherwise. For example, some of his comments
involved public figures. But the content of his speech
makes no contribution to the public discourse on any
news interest or concern. A meme of a car running over
pedestrians with the caption, “All Lives Splatter,” says
nothing about the Black Lives Matters movement or its
opposition. Def. City of Chicago’s L.R. 56.1 Stmt. 1 42.
At best the meme qualifies as offensive, tasteless humor,
and at worst it qualifies as a call for violence. Similarly,
a meme of four pregnant African-American women with
the caption, “Real Housewives of Public Housing” cannot
reasonably be viewed as a critique of public housing or a
comment on public assistance. Rather it is speech aimed
at disparaging a minority group. /d. 1 37.

Still, courts have found offensive speech may
relate to a matter of public concern if it touches on a
political issue, even if only lightly. “The inappropriate
or controversial character of a statement is irrelevant
to the question whether it deals with a matter of public
concern.” Rankin v. McPherson, 483 U.S. 378, 387, 107
S.Ct. 2891, 97 L.Ed.2d 315 (1987). Thus courts have found
that statements including, “God Hates Fags,” and “[t]he
most common name for a convicted gang rapist in England
is . . . Muhammad,” relate to matters of public concern
despite the fact that they degrade minority groups based
on their sexuality and religion. See, e.g., Snyder, 562 U.S.
at 454, 131 S.Ct. 1207; Hernandez v. City of Phoenix, 43
F.4th 966, 973 (9th Cir. 2022).



41a

Appendix B

But even if Inendino’s speech relates to matters
of public concern, “[aln employer does not necessarily
violate the First Amendment by discharging an employee
that speaks out on a matter of public concern.” Craig,
736 F.3d at 1118. Rather, an employer violates the First
Amendment only if its interests are outweighed by the
employee’s interests in making the speech. The Court
therefore proceeds to the Pickering balancing analysis.

b. Pickering balancing

Pickering balancing requires a court to conduct a fact-
specific inquiry considering several interrelated factors:

(1) whether the speech would create problems
in maintaining discipline or harmony among
co-workers; (2) whether the employment
relationship is one in which personal loyalty
and confidence are necessary; (3) whether
the speech impeded the employee’s ability to
perform her responsibilities; (4) the time, place
and manner of the speech; (5) the context in
which the underlying dispute arose; (6) whether
the matter was one on which debate was vital
to informed decisionmaking; and (7) whether
the speaker should be regarded as a member
of the general public.

Hicks, 109 F.4th at 901. One factor of “great weight may
offset several which lean slightly in the other direction.”
Id. (internal quotation marks omitted). And a court “need
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not address each factor in each case.” Harnishfeger, 943
F.3d at 1115.

Contrary to Inendino’s suggestions otherwise,
Pickering balancing is a question of law, not a question
of fact for a jury. See Sullivan v. Ramirez, 360 F.3d 692,
701 (7th Cir. 2004) (finding the district court erred in
failing to determine whether employees’ “speech was
constitutionally protected under Pickering”). See also,
e.g., Williams v. Seniff, 342 F.3d 774, 782 (7th Cir. 2003);
Wainscott v. Henry, 315 F.3d 844, 851 (7th Cir. 2003) (“The
proper balance of these competing interests is a question
of law.”). Still, a public employer bears the burden of
showing that the Pickering “balance weighs in its favor.”
Harwnishfeger, 943 F.3d at 1115.

Defendants argue their interests in promoting the
efficient performance of CFD services without disruption
outweighs any interest Inendino may have in making
his offensive speech. Where an employer is concerned
about potential disruptiveness of speech, a court gives
“substantial weight to [the] employers’ reasonable
predictions of disruption.” Craig, 736 F.3d at 1119. But
“Pickering balancing is not like rational basis review”;
a court must look to what an employer’s actual concerns
were. Harnishfeger, 943 F.3d at 1116 (internal quotation
marks omitted). A stronger “showing may be necessary
when an employee’s speech more substantially involves
matters of public concern.” Cratig, 736 F.3d at 1119
(internal quotation marks omitted).
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The CFD’s mission is to protect the lives and property
of the residents of Chicago, and so that it can carry out this
mission, the CF'D insists that its employees “promote the
confidence of the public and the representative integrity
of the department.” Def. City of Chicago’s L.R. 56.1
Stmt. 1 67. Inendino does not dispute that he commented,
“should aim for the torso!!!” on a video of a shooting that
left two men dead, that he posted a meme of a car running
over pedestrians with the caption, “All Lives Splatter,”
or that he commented “Love it” on a post of an image of
a protester who appears to have been shot. Id. 1142, 45,
46. The CFD reasonably concluded that these statements
were contrary to the CFD’s mission of saving lives and was
potentially injurious to the CFD’s interest of maintaining
the public’s confidence.

Inendino’s race-based comments posed even a
greater risk to the CFD’s mission. The engine company
where Inendino worked served a predominantly African
American neighborhood, yet Inendino repeatedly posted
content suggesting African-Americans were looters,
abused public assistance, and were “animals.” Id. T 39.
Inendino disputes the interpretation of these statements,
arguing that they were not racially charged, but the CFD
reasonably concluded that “any minority resident of the
City, who was exposed to the content on Inendino’s public
Facebook page, could reasonably question whether he
would deliver the appropriate level of care were they to
need his services as an EMT.” Id. 1 55.

The City’s concerns about the potential for future
disruption were not speculative, in significant part due
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to the accessibility of Inendino’s comments speech and
the evidence of actual disruption. As one court aptly
noted, “posting on a social media platform carries the
risk of amplification.” Hedgepeth v. Britton, No. 21 C
3790, 2024 WL 689959, at *8 (N.D. Ill. Feh. 20, 2024).
Inendino’s Facebook posts and comments were public
and thus were freely accessible to the members of the
public he served who were members of minority groups
that he degraded. Because Inendino expressly identified
himself as an employee of the CFD on his profile and his
comments appeared next to his profile picture of him
wearing CFD paraphernalia, defendants reasonably
concluded disruption to the CF'D would ensue if members
came across his offensive speech. And two members of
the public actually filed complaints with the CFD based
on Inendino’s Facebook postings, which required the
expenditure of time and attention. In other words, there
was actual disruption caused by Inendino’s postings. It is
true that there were no additional complaints after these
two, but that is not a material factor in this balancing of
interests.

Perhaps defendants would have had to make a
greater showing of the potential for future disruption had
Inendino’s speech touched on matters of public concern
in more than a tangential way. But the “less serious,
portentous, political, significant the genre of expression,
the less imposing the justification that the government
must put forth in order to be permitted to suppress the
expression.” Craig, 736 F.3d at 1119 (internal quotation
marks omitted). Inendino’s interest in expressing his
anger toward other members of other demographic groups
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in a way that is barely, if at all, related to matters of public
concern, pales in comparison to the defendants’ interest in
providing efficient services, maintaining the public trust,
and preventing disruption.

Based on the factual record, Inendino cannot show
that defendants violated his rights under the First
Amendment. Accordingly, the Court need not address the
issues of qualified immunity for the individual defendants
or the City’s liability under Monell.

Conclusion

For the reasons stated above, the Court denies
Inendino’s motion for summary judgment [dkt. no. 96] and
grants defendants’ cross-motions for summary judgment
[dkt. nos. 124, 126].

The Court directs the Clerk to enter judgment stating:
This case is dismissed with prejudice.

[s/ Matthew F. Kennelly
Matthew F. Kennelly
United States District Judge

Date: October 7, 2024



	PETITION FOR A WRIT OF CERTIORARI
	QUESTION PRESENTED
	PARTIES TO THE PROCEEDING
	STATEMENT OF RELATED PROCEEDINGS
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	OPINIONS BELOW
	JURISDICTION
	CONSTITUTIONAL PROVISION INVOLVED
	INTRODUCTION
	STATEMENT OF THE CASE
	REASONS FOR GRANTING THE PETITION
	I. The courts of appeals are divided over the evidentiary showing required under Pickering
	A. The Eighth Circuit requires evidence of actual or reasonably anticipated disruption to public services
	B. The Tenth Circuit requires actual disruption after substantial time passes without incident
	C. The Third, Fifth, Sixth, and Ninth Circuits require a substantiated connection between the speech and the asserted operational harm
	D. The First and Eleventh Circuits give substantial weight to contextual predictions, while the Fourth Circuit rejects public reaction alone
	E. The Seventh Circuit and Second Circuit treat potential loss to public trust as impairing the employer’s operation

	II. The question is exceptionally important and recurring
	A. The recurring conflict leaves public employees and employers without a reliable standard for when speech is protected
	B. Allowing speculation about community trust to substitute for evidence of operational disruption invites a heckler’s veto and distorts Pickering
	C. Uncertainty about speech protections threatens livelihoods, professional identity, and public participation

	III. The decision below conflicts with this Court’s precedents and misapplies Pickering
	A. Pickering centers the government’s interest on effective workplace operation
	B. This Court’s precedents do not permit public employers to suppress protected speech based on speculative predictions of disruption
	C. The decision below improperly gave weight to the “offensive” nature of Inendino’s speech

	IV. This case presents a perfect vehicle for resolving the question presented

	CONCLUSION

	APPENDIX
	TABLE OF APPENDICES
	APPENDIX A — OPINION OF THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT, FILED JULY 16, 2026
	APPENDIX B — MEMORANDUM OPINION AND ORDER OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION, FILED OCTOBER 7, 2024




