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OPINION’

HARDIMAN, Circuit Judge.

Tyler Eugene appeals his judgment of conviction for racketeering conspiracy and

other racketeering and firearms-related offenses. Eugene contends that the verdict was

* This disposition is not an opinion of the full Court and pursuant to 1.0.P. 5.7 does not
constitute binding precedent.




against the weight of the evidence and that the District Court erroneously admitted

certain evidence. Unpersuaded by either argument, we will affirm.
I .

A grand jury returned a fifth superseding indictment charging Eugene and five co-
defendants with committing and conspiring to commit drug, firearm, racketeering, and
other crimes. The indictment alleged that Eugene was a member of a violent drug-
trafficking enterprise in the U.S. Virgin Islands based in the Williams Delight
neighborhood of St. Croix and led by co-defendant Paul Girard.

At trial, the Government’s case against Eugene relied mostly on the testimony of
Robert Brown, a member of the enterprise who cooperated with the Government. Brown
testified that Fugene’s primary role in the enterprise was to kill members of a rival crew
based in Frederiksted and led by Ivan James. Brown implicated Eugene in three murders
or attempted murders of James’s crew. First, in December 2015, Brown was on the phone
with men who shot at one of James’s crew and heard Eugene declare that he had shot the
target. Then, in February 2016, Brown committed a drive-by murder while Eugene was in
the car and armed with an AK-47. Finally, in March 2016, Brown shot at James’s men
while riding around with Eugene, who also was armed.

Brown acknowledged on cross-examination that he had made prior statements to
law enforcement that contradicted his trial testimony. He also admitted that his role in the
Girard enterprise often required him to lie, that he had a lengthy criminal past, and that he
made a deal to testify for the Government to help himself at sentencing.

In addition to Brown’s testimony, the Government introduced recordings of five

2




telephone calls among Girard, Brown, Eugene, and other members of the enterprise in

which they plotted to kill Girard’s ex-girlfriend, Taneisha Williams. On these calls,
Brown and others informed Girard that Williams had been speaking ill of him on social
media and “working with the enemies,” meaning James’s crew. Supp. App. 537. Girard
then told Eugene that Williams “need[s] to get [killed]” for “riding with the other team.”
Supp. App. 547. Later, Girard asked Eugene to fly to St. Thomas and work with other
members of the enterprise to kill Williams. Eugene agreed to do so.

The District Court admitted these recordings over Eugene’s objection. He argued
that because the plot to kill Williams was not charged in the indictment, evidence about it
was irrelevant. Bugene also contended that it was inadmissible for the Government’s
failure to give notice under Rule 404(b)(3) of the Federal Rules of Evidence and unfairly
prejudicial under Rule 403 of the Federal Rules of Evidence.

The jury convicted Eugene of racketeering conspiracy, 18 U.S.C. § 1962(d),
murder in aid of racketeering, 18 U.S.C. § 1959(a)(1), use of a firearm resulting in death,
18 U.S.C. § 924()), three counts of attempted murder in aid of racketeering activity, 18
U.S.C. § 1959(a)(5), and two counts of using or carrying a firearm in relation to a federal
crime of violence, 18 U.S.C. § 924(c)(1)(A)(ii) and (iii). Eugene then moved for a
judgment of acquittal or a new trial, where he again argued that evidence of the plot to
kill Williams was inadmissible and added that the verdict was against the weight of the
evidence. The Court denied the motion and, a month later, sentenced Eugene to life
imprisonment plus a consecutive term of thirty years’ imprisonment.

This timely appeal followed.




it
Eugene makes two arguments on appeal. First, he argues that the District Court
erroneously denied his motion for a new trial under Rule 33 of the Federal Rules of
Criminal Procedure because “[t]he verdict went against the manifest weight” of the

evidence. Eugene Br. 19. Second, he contends that the District Court erroneously

admitted evidence of the plot to murder Taneisha Williams. We address each argumént in

tum.
A

We begin with Eugene’s argument that the District Court abused its discretion
when it denied him a new trial. See Fed. R. Crim. P. 33(a) (permitting a district court to
grant a new trial in “the interest of justice”). He notes that the case against him “was built
almost entirely upon the testimony of [Brown, a] cooperating witness,” which was
“substantially impeached on a number of fronts.” Eugene Br. 21. He is right about that.
But the job of evaluating a witness’s credibility is “first and foremost” for the jury.
United States v. Brennan, 326 F.3d 176, 191 (3d Cir. 2003); see also United States v.
Perez, 280 F.3d 318, 344 (3d Cir. 2002) (“[U]ncorroborated accomplice testimony may
.. . provide the exclusive basis for a criminal conviction.”) (quoting United States v. De

Larosa, 450 F.2d 1057, 1060 (3d Cir. 1971)).

! The District Court had jurisdiction under 48 U.S.C. § 1612(a) and 18 U.S.C. § 3231.
We have jurisdiction under 28 U.S.C. § 1291. We review a District Court’s denial of a
Rule 33 motion and its evidentiary rulings for abuse of discretion. United States v.
Silveus, 542 F.3d 993, 1005 (3d Cir. 2008); United States v. Green, 617 F.3d 233, 239
(3d Cir. 2010).
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Brown testified that he was a longtime member of the Girard enterprise. He also

testified about the enterprise’s operations and Eugene’s participation therein. While doing
so, Brown brought with him the baggage of a cooperating witness. Both his deal to testify
for the Government in exchange for a more lenient sentencing recommendation and his
past crimes tended to undermine his credibility. Yet the jury believed Brown, as was its
prerogative. And the District Court could override that decision only “if it believe[d] that
there [was] a serious danger that a miscarriage of justice [had] occurred—that is, that an
innocent person [had] been convicted.” United States v. Johnson, 302 F.3d 139, 150 (3d
Cir. 2002) (internal quotation marks omitted). The District Court, which witnessed
Brown’s testimony, saw no such danger and thus denied Eugene’s motion. In doing so, it
did not abuse its discretion.

B

We turn next to Eugene’s evidentiary challenges. He argues that evidence of the

plot to kill Williams was inadmissible under Rule 404(b) because it was prior-bad-act
evidence of which the Government failed to give notice before trial. He also contends
that evidence was inadmissible under Rule 403 because its probative value was
substantially outweighed by the danger of unfair prejudice.’

1

Rule 404(b), which constrains the admission of certain evidence of prior bad acts,

2 Eugene briefly refers to other recorded calls to which he objected at trial, but he has
forfeited any appellate challenge to their admission by failing to explain how the District
Court erred in admitting them. See Barna v. Bd. of Sch. Dirs. of Panther Valley Sch.
Dist., 877 F.3d 136, 145 (3d Cir. 2017).




does not apply to evidence that is “intrinsic” to the charged offense. United States v.
Gibbs, 190 F.3d 188, 217 (3d Cir. 1999). Evidence is “intrinsic” if it “directly proves the
charged offense” or if the evidenced acts were “performed contemporaneously with the

charged crime” and “facilitate[d] the commission of the charged crime.” Green, 617 F.3d

at 24849 (internal quotation marks omitted). In conspiracy cases (like Eugene’s),

evidence of uncharged acts done in furtherance of the conspiracy is direct proof of the
chafged offense. Gibbs, 190 F.3d at 217-18; see also United States v. John-Baptiste, 747
F.3d 186, 207 (3d Cir. 2014) (listing the elements of racketeering conspiracy).

The indictment charged Eugene with conspiring to pursue the Girard enterprise’s
objectives, which included threatening and intimidating the rival gang led by Ivan James.
The enterprise planned to kill Taneisha Williams to further that objective, so Eugene’s
participation in the plot directly proved his guilt of conspiracy. Eugene unpersuasively
attempts to characterize the murder plot as a separate, uncharged conspiracy to vindicate
a personal dispute between Girard and his ex-girlfriend. Whatever Girard’s personal
feelings toward Williams, he made clear on the recorded telephone calls that he wanted
her dead because she was “working with the enemies” and “riding with the other team.”
Supp. App. 537, 547. So the evidence of Eugene’s role in the Williams murder plot was
intrinsic to the charged crime of conspiracy.

2

Evidence is excludable “if its probative value is substantially outweighed by a

danger of,” inter alia, “unfair prejudice,” Fed. R. Evid. 403, which means the tendency to

“lure” the jury into convicting on some basis other than guilt of the crime charged, Old
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Chief v. United States, 519 U.S. 172, 180 (1997). Here, evidence of the plot to kill

Williams was,. as explained, probative of Eugene’s role in the Girard enterprise. That
evidence was particularly weighty because, as Eugene points out, the Government’s only
other source of evidence against him was Brown’s testimony.

Eugene argues that the probative value was substantially outweighed by the risk
that the “coldness and calculation of the . . . plot” and his “unhesitant agreement to help”
would “inspir[e] . . . revulsion” in the jury. Eugene Br. 30-31. He relies on our decision
in United States v. Bailey, 840 F.3d 99 (3d Cir. 2016), where we held that a district court
should have excluded video evidence of a shooting we described as “brutal.” Id. at 117.
Eugene’s reliance on Bailey is misplaced. In that case, we held that a district court should
have excluded one #ype of evidence because the government had proven the fact it wished
to prove through less evocative means. Id. at 123. By contrast, Eugene sought exclusion
of the recordings not because they were especially evocative but because the events they
tended to prove might be. Though the jury may have been moved by the “coldness and
calculation” exhibited by the plot to kill Williams and by Eugene’s “unhesitant
agreement” to do so, those features also made the evidence highly probative of guilt.
Eugene’s willingness to kill Williams for merely aésociating with the enterprise’s rivals
tended to show that he was a loyal soldier for the enterprise.

Like the District Court, we conclude that the evidence created no serious risk that
the jury convicted Eugene for some reason other than guilt of the charged crime, let alone

a risk that substantially outweighed the evidence’s probative value.




For the reasons stated, we will affirm the judgment of conviction.
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DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS

UNITED STATES OF AMERICA . CRIMINAL NOS. 18-30-1, 7, 8

V.
PAUL GIRARD a/k/a “Bogus”

KAREEM HARRY a’k/a “Crumbull”
TYLER EUGENE a/k/a “Lucc”

MEMORANDUM OPINION

Savage, J. ‘ , . May. 2/2, 2024
After a three-week trial, defendénts Paul G‘irard, Kareem Harry, énd Tyler Eugene
were found guilty of "various offenses, including racketeering, kidnapping, drug
distribution, robbery, murder, and other Violent crimes. The defendants have each filed
a motion for judgment of acquittal under Rule 29 or, fn the alternative, a new trial under
Rule 33." They join in each other's grounds and arguments.
Sufficiency of the Evidence
By his own words captured on recorded prison phone calls, intercepted calls from
smuggled cell phones in prison, and retrieved text messages, Girard revealed himself as
the leader and mastermind of a gang engaged in robberies, drug trafficking, kidnapping,
and murders. The communications disclosed how he planned, directed, and ordered the
crimes. In some calls, he listened and gave orders as crimes were being committed.
They also demonstrated the roles co-defendants Harry and Eugene played in the'gang
and how they participated in various charged crimes.
Girard’s Role
Girard's ‘second-in-command, Robert Brown, described how the'gang operated

and was controlled by Girard. He provided details of the crimes in which he, Harry and
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Eugene participated as members of the gang. He testified that following Girard’s orders,

ha tank aut "hits” gn neanle ingiuding the aftemoted murders of Mario Danieis and

Karsam Hathias on November 2B 2015 and the murders of erome Williams and Jua
Encarnacion.! Also on Girard's orders; Brown and another gang m-embér rented a car
and armed themselves to attack a rival gang by shooting into the rival's car.? He described
trafficking narcotics through the St. Croix airport on Girard's orders with money provided
py Girard that Gi'rarq had obtained from jewelry store robberies.® Brown recounted how
he, Girard, and an accomplice robbed the Cleopétra jewelry store on August 30, 2011.
He also testified that Girard planned the September 16, 2013, robbery of Gems and Gold
Corner store and explained how it was carried out by other gang members.4 Brown
recounted that Girard planned and directed the kidnapping of bank manager, Claudette
Honoré, on December 21, 2014.°

Jakeem Emmanuel, who pleéded guilty to robberies orchestrated by Girard,
corroborated Brown’s testimony. He testified that Girard recruited him to commita robbery
in Signature Jewelers store on August 19, 2015, and 3G's Jewelry and Repair on
September 15, 2015.6 During the robberies, Girard was on the phone with Emmanuel.

After the robbery, Girard instructed Emmanuel to add money to his prison commissary

account. Emmanuel also testified that Girard recruited him to rob Scotiabank and sent

1 Brown Trial Tr., Mar. 9, 2022, at 57-61, 101-102, 133, 137, 167. The trial transcripts cited ars
referenced using the name of the witness,

2 /d, at 104-107,

3 Brown Trial Tr., Mar. 8, 2022, at 50."

4 /d. at 23,

5 Id. at 43,

§ Emmanuel Trial Tr., Mar. 7, 2022, at 10, 38-38.

"




Case: 24-2085 Document: 45 Page: 57  Date Filed: 01/29/2025

Case: 3:18-cr-00030-TJS-RM  Document#: 1678  Filed: 05/22/24  Page 3 of 13

him tc pick up firearms to use in the robbery.” The robbery was thwarted when police
nffiners hanan tn fallow Emmaniiel and his accomplice atter the pair ran a red iiant.® -

y tactifiad fhat she was Girard’s freaglirer ang iravel agent Sh

D I B e e e LI

explained that she held Girard’s money and distributed it to his prison account, arrang:
s g

for rental cars to use in the commission of crimes, and made a flight arrangement for one

of Girard’s soldiers to fly to St. Thomas to murder Girard's former girlfriend.®
Harry's Role
Brown testified that Harry was the gang's armorer, storing the gang’s firearms and
supplying them to gang members to use in crimes ordered by Girard.'® He also

assembled crews for specific jobs, 1!

4

Brown implicated Harry in the murder of Jermaine Williams, whose execution
Girard had ordered for robbing Brown of drugs.'? He testified how Harry played a part in
: planning the murder and acted as a lookout, reporting to Girard in real time as the plan
was carried out.'® Harry told Girard where Williams could be ambushed and what kind of
car he would be vdriving. He reported the target's movements to Girard. Footage from

the school where Williams was shot shows Harry going into the school while on the phone, |

7 [d. at 65-73.

8/d. at72.

8 Simon Trial Tr., Mar. 8, 2022, at 8, 13, 16-17
1o Brown Trial Tr., Mar. 8, 2022, al 103, 135.
" [d. at 135.

12 [d. at 51-67.

13 |d. at 80-67. The government presented call log exhibits showing calls between Harry and
Girard at the day and time of the shooting. Gov't Ex. 08-825-D.

A .
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leaving and driving away, and then returning a short time later.!* After the murder, Harry

warnad Cirard that nalica wara lnnl(mn for tha rantal car tised bv tha QDI_E_TS B

ira warmyed a bank robdbery, intending to kidnan and force Claudette Honoré, 3
bank employee, to open the bank vault. Brown expiained how Harry remained outside
Honoré's home acting as a lookout while other gang members threatened her and her
family inside.'® On a call with Girard, Harry alerted him that police had arrived. "’

Brown aiso testified that Harry was the getaway driverforthe July 21, 2014, murd'ef
of Eddie Harriette, in which Jahida Escobat and George Weeks were also shot.'® On a
call, Brown, Girard apd Harry, 'discussed Harry paying the Lower Love Gas Station
attendant to delete video surveillance that might have captured the shooti{ng'.19

Emmanuel corroborated .Brown's testimony that Harry was the 'armorer.
Emmanuel testified that Girard sent Harry to deliver a duffel bag with an AR-15 and a
glock.20 |

Eugene’s Role
Eugene's role in the gang was revealed in a call with Girard, his boss. In a

February 28, 2016, call among Girard, Brown and Eugene, Brown and Eugene informed

Girard that they had spotted rival gang members and discussed how to shoot them.?!

14 Gov't Exs. 08-3002 & 08-3003.

15 Brown Trial Tr., Mar, 8, 2022, at 74.

18 [d. at 46-47. Harry was outside the house because he and Ms. Honoré knew each other. /d.
17 [d. at 44,

18 [d, at 36.

1 /d, at 38-39.

20 Emmanuel Trial Tr., Mar. 7, 2022, at 61.

2 Gov't Ex. 00-825-T at 2. -
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Eugene complained that he could not shoot them while he was in his partner's mother’s
__r_E
in another cali that day Girard ordered Eggere fo kil Ta
Thomas.2® Later, in ancther call, Girard, Prentice and Simon discussed how Simon would
'make flight arrangements for Eugene to travel to St. Thomas to kill Williams.?4 These
calls demonstrate that Eugene was a soldier who carried out Girard's orders and reported
to him. They corroborated Brown's testimony that ugene was a member of the gang.
Brown explained Eugene's role in the attem~pted murder of Daniym Heywood, a
rival gang member, in the Walter I.M. Hodge housing community on December 9, 201 5,25
Brown was on the phone with Eugene as Eugene drove into the housing community, saw
Heywood, and started shooting until his gun jammed. Brown also testified that on
February 2, 20186, he.and Eugene rented a car to find and Kill Heywood in Frederiksted,
St. Croix. When they found Heywood, he was standing with two other people, including
Juan Encarnacion. Eugene urged Brown to Kill all three men. Although Brown aimed at
Heywood, he'ultimately shot and killed Encama_cion. After the shooting, Brown, Eugene,
and aﬁother accomplibe drove to another neighborhood to search fbr more members of
the rival crew.2®

Again, on March 12, 2015, Brown and Eugene teamed up to shoot rival gang

members at Girard's direction. Their plan was thwarted when their rental car got a flat

2 g,

23 Gov't Ex. 00-825.

24 Gov't Ex. 826; Brown Trial Tr., Mar. 9, 2022, at 92-93.

26 Brown Trial Tr., May 8, 2022, at 123; Brown Trial Tr., May 9, 2022 at 7-8.
26 Brown Trial Tr., Mar. 8, 2022, at 57-62.
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tire.2” They abandoned the car and ran through the bushes to avoid gunfire from rivai

aang mambers and the nnlice % Brown related how thev escaped, and Eugene had

L:.. — .n - (4] H 3 I
fropnad s 4 In =t messages, Eugene and Brown discussed how the nolice

qun.
recbvered the gun Eugene had dropped.*°

Citing the Iac;k of physical evidence linking him to any crimes for which he was
convicted, Eugene argues that his conviction rests solely on the unéorroborated testimony
of Brown. Afthough he acknowledges his participation in intercepted phone calls with
Brown and Girard provided evidence of his involvement in the conspiracy, he cqntends

those conversations were inadmissible as uncharged conduct and were confusing and

misleading to the jury.

The calls were admissible as statements made by co-conspirators during and in

furtherance of the conspiracy under Federal Rule of Evidence 801(d)(2)(E). Furthermore,
the calls satisfied the Stark requirements for admissibility.3! Consistent with our February
9, 2022, order, the co-conspirator statements were admitted under Ruje 801(d)(2)(E)
because the government proved that a conspiracy existed, the declarants and the
defendants were members of the conspiracy, the statements were made in the course of
the conspiracy, and}the statements were made in furtherance of the conspiracy. The calls
were “intrinsic” to the RICO charges. They revéaled the existence and nature of the

criminal conspiracy and Eugene’s participation in it. See United States v. Ali, 493 F.3d

27 [d. at 106-7.

8 [d.

B/,

30 Gov't Ex. 1004-F at 438; Brown Trial Tr., Mar. 9, 2022, at 121. .
31 Order, ECF No. 1335.
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387, 391-392 (3d Cir. 2007) (holding that in RICO conspiracy case evidence of uncharged
crimes was nrobative of defendants’ resnective roies within the enterorise and were thus
artmiseihle under Fed R Puid 483)

- Despite the significant evidence implicating them, Eugene and Harry make much

of what they call Brown’s uncorroborated evidence. Even if Brown’s testimony was not

corroborated, the jury was free to accept it. Uncorroborated accomplice testimony can

form t'he basis for a guitty verdict, United States v. Safahuddin, 765 F.3d 329, 34647 {(3d
Cir. 2014); United States v Perez, 280 F.3d 318, 344 (3d Cir. 2002) (citations omitted).

Inconsistencies between a witness's prior statements and trial testimony do not
necessarily require rejection of the testimony. Brown admitted he initially misled the
agents and later implicated others to h‘elp 'himself. The jury was free ta accept or reject
his testimony. The jury was instructed on how fo assess Brown's testimony as a
cooperating witness and as an accomplice. The jury was directed to “examine and weigh
the testimony of such a Qitness with great care an}d caution.” In any event, Brown’s
testimony was c;,orroborated by other witnesses and the incriminating telephone calls in
which the defendants participated.

Contrary to the défendants’ contention, Brown was not the only co-conspirator to
expose the gang’s inner workings. Jakeem Emmanuel and Etherneal Simon corroborated
some of Brown's testimony. Emmanuel testified that Girard recruited him to pérticipate

in the Signature Jewelers robbery.32 On August 19, 2015, Emmanuel and Turrell Thomas

entered the Signature Jewelers store in St. Thomas, tied up two customers, and directed

32 Emmanuel Trial Tr., Mar. 7, 2022, at 10-14.

-
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the bank employ_ée, a co-conspirator, to ﬁfli a bag with jewelry,33 Emmanuel had Girard

on ihe phone during the robbery.* Grrarci igter directed Emmanusi (o ada imoney from
the robbervy fo Girard’'s commissary accout Emmanuei related that Girard

d the robbery of 3G's Jewely and Repair. On the morning of the robbery,
Girard called 3G’s to confirm the store was open.® Emmanuel and an associate entered
the store armed, tied up employees, and demanded money from a female employee.®
During the robbery, Emmanuel had Girard on the phone.3® H éce ed $500 for the
robbery, which Girard said was all he would receive “for right now."%

Etherneal Simon testified that, at Girard's direction, she safeguarded his money
while he was incdrcerated, sent money orders to his commissary ac_count, accepted
packages of drugs at her work address, and arranged for rerital carsv and flights for
Girard’s associates to engage in various criminal activities,*0 Her testimony was
corroborated by recorded telephone conversations she had with Girard.41

Phone Calls
The prison calls were not as benign as Eugene suggests. ln one of three calls on

February 28, 2016, Eugene described how he was looking for ways to “gun [ ] down” two

3 [d, at 24-25.

34 [d, at 22-23.

% |d, at 99. _

38 /d, at 45; Gov't Ex. 09-926-D.

37 Emmanuel Trial Tr., Mar. 7, 2022, at 46.

38 [d, at 53.

3 /d, at 59.

© Simon Trial Tr., Mar, 8, 2022, at 8-13, 16-17.
4 Gov't Exs. 807 & 808.
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rival gang members he had iocated.*? in another call that day, Eugene agreed to carry

out Girard's order to kiii one of Girard’s girifriends.®* in a tinrd caii, Brown, Eugene ana

Siren discussed logistics to canry outthe plan 4

Eggene argues the calls relate fo uncharged 'co-nd-uct and should have been
excluded as prejudicial; The evidence was relevant to show Eugene's willingness to act
on Girard's orders. The calls also identified Eugene as a part of Girard's gang willing to
. commit murder.

Withesses

Harry complains that after an off-the-record discussidn, severai potential withesses
were precluded from testifying. He mischaracterizes it as a hearing and what ‘happened.

The conference in chambers was held to discuss scheduling and allow the
government to prepare in order to manage the trial in an efficient manner. Harry’s counsel
was asked to proffer each witness's testimony to gauge the time to present the testimony
for scheduling purposes. Without ruling, the court suggested how and why it would likely
rule with respect to each person Harry identified, giving counsel an opportunity to cure
any deficiency and plan the presentation of evidence.

One potential withess was Jasheen Simmonds who supposedly found in a prison
cell an unsiglned, undated piece of paper containing a list of names, some of which were
crossed out. Although Harry now claims this would have impeached Brown's testimony,

his counsel could not connect the document to Brown or anyone else. lts origin and its

author were unknown. Significantly, it was never produced.

42 Gov't Ex. 824,
43 Gov't Ex. 825.
44 Gov't Ex. 826.
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Harry requested writs ad festificandum for Ilvan James, Shaquieile Correa and
James Criiz ¥ Caunsel for ali three advised that thev wouid | not testifv and, i calied.
woiild invoke their Fith Amendment privilege ®  James, the leader of 2 rival gang. w
under indictment for charges that formed the background for testimony _Harr"
elicit. He was awaiting trial. His aﬁorﬁey insisted he would not testify if called.

Correa and Cruz, two co-defendants who had pleaded guilty pursuant to plea
agreements, had not yet been senterced.*” Both, through their attorneys who had
conferred with them about testifying, represented that they .intended to invoke their Fifth
Amendmeﬁt privilege.

James, Correa, and Cruz were not precluded from testifying. They chose not to
testify. They could not be compelled to testify. Furthermore, Harry did not articulate what
evidence they would have provided. |

The records from the Legislature and Premiere Wine and Spirits' could have -
established that Harry had worked there at some time. The testimony was not offered as
alibi testimony. Indeed, Harry had not provided notice of alibi.

The custodian of Kmert’s records could have confirmed thet both Harry and
Claudette Honoré worked together at Kmart. This was felevant to show he was not at

her house during the kidnapping. Harry.did not call the custodian because Ms. Honore

testified that she worked with Harry, establishing that they knew each other.

46 Appl. for Writ of Habeas Corpus ad Testificandum, ECF No. 1423; Appl. for Writ of Habeas
Corpus ad Testificandum, ECF No. 1424; Appl. for Wrlt of Habeas Corpus ad Testiflcandum, ECF No. 1448,

46 Opp'n to Mat. For Writ of Habeas Corpus ad Testlflcandum For James Cruz { 13, ECF No, 1428
[‘Resp. to James Cruz Writ']; Mot. for Joinder in James Cruz's Opp'n to Mot. for Writ of Habeas Corpus Ad
Testificandum (ECF No. 1428) | 5, ECF No. 1429.

17 Plea Agreement, Shaquielle Correa, ECF No. 1398; Resp. to James Cruz Writ | 7.

AN
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Harry did not proffer on the record any witness that he now contends was
nraciuded. He calied only two withesses on his iisi. 'f'vis_. Honore and Courtney HicKs.

With respact to Hamy's claim that he was improperiv excluded from a court
proceeding discussing his list of witnesses, there was no proceeding. !:t was a frial
management conference at which his presence was not required. See Fed. R. Ciim. P.
43(b)(3). Harry's counsel did not request that he be presenf or object to discussing the
witnesses in his absence.

To establish a Sixth Amendment right to compulsory process violation, the
defendant must show that: (1) he was denied the opportunity to présent favorable
evidence: (2) the excluded evidence was material to his defense;‘and (3) the exclusion
was “arbitrary or disproportionate to a legitimate evidentiary or procedural purpose.” Gov't
of Virgin Islands v. Mills, 956 F.2d 443, 446 (3d Cir. 1992) (citing to Rock v. Arkansas,
483 U.S. 44, 56 (1987)). The burden is on the defendant to prove the materiality of the
witness. United States v. Cruz-Jimenez, 977 F.2d 95, 103 (3d Cir. 1992). The evidence
is material only if it is reasonably likely to have affected' the judgment of the trier of fact.
United States v, Valenzuela-Bernard, 458 U.S. 858, 873-74 (1982). » |

In any event, none of the witnesses whom Harry ‘erroneously contends were
excluded would have provided material evidence favorable to him.

Public Trial

Contrary to the defeﬁdants’ complaint, the trial was not closéd to the public. The
trial was conducted under COVID-19 protocols, calling for masking and social distancing.
The latter necessarily limited available seating for the public in the gallery. Seats were

available on a first-come basis. Those wishing to observe the trial who could not find a
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seat in the courtroom could observe virtually in another courtroom that had been outfitted

waith = wislon luooldeantn faad ~F tha trial

EET

Whenever a problem was brought to the attenfion of the Court, t was corrected. The
interruptions were “brief and resulted from the challenges of cohducting a trial during a
pandemic.” See United States v. Gallman, 57 F.4th 122, 129 (3d Cir. 2023). In short, the
public was not excluded from the trial.
Security Measures |

Thé defendants do not articulate how the security measures were
“unéonstitutionally impermissible.” Given the nature of the charges and the number of
defendants on trial who were in custody, there were additional Deputy United States
Marshals and Court Security Officers detailed to the courtroom and courthouse. The
deputies were in street clothes and dispersed throughout the courtroom. There was no
apparent police presence. No deputy marshal or court seburity officer was identifiable as
law enforcement. Additionally, none of the defendants were in shackles, handcuffs, or

prison garb while in the presence of the jury. See Holbrook v. Flynn, 475 U.S. 560, 572

(1986) (holding that uniformed state troopers seated behind defendant in the first

spectator row at trial was not “inherently prejudicial" and defendant failed to show actual

prejudice that threatened his right to a fair trial).
Conclusion
" The evidence of Paul Girard, Kareem Harry, and Tyler Eugene's guilt was more
than sufficient to support the verdict beyond a reasonable doubt. There were no trial errors

to support a new trial. The public was not excluded from the trial and the security
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measures employed during the trial were not prejudicial. Because the trial was conducted
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- Additional material

from this filing is
available in the

Clerk’s Office.




