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Anited States Court of Appeals
for the Jfederal Circuit

VINCENT DEWAYNE GAYLORD,
Plaintiff-Appellant

V.

UNITED STATES,
Defendant-Appellee

2025-1555

Appeal from the United States Court of Federal Claims in No.
1:24-cv-00910-RTH, Judge Ryan T. Holte.

JUDGMENT

THIS CAUSE having been considered, it is
ORDERED AND ADJUDGED:

AFFIRMED
FOR THE COURT

October 15, 2025 Jarrett B. Perlow
Date : Clerk of Court
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Wnited States Court of Appeals
~ for the FFederal Circuit

VINCENT DEWAYNE GAYLORD,
Plaintiff-Appellani

V.

UNITED STATES,
| Defendant-Appellee

2025-1555

Appeal from the United States Court of Federal Claims
in No. 1:24-cv-00910-RTH, Judge Ryan T. Holte.

ON MOTION *

ORDER

Vmcent Dewayne Gaylord moves for Ieave to proceed
in forma pauperis. :

The court notes that the trial court permitted Mr. Gay-
lord to proceed in forma pauperis. Thus, he may proceed
in forma pauperzs on appeal without further authorization,
and his motion is moot. Fed. R. App. P. 24(a)(3); Fed. Cir.

R. 1(@)(1)(C).
Accordingly,
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PER CURIAM.

Vincent Gaylord appeals the decision of the Court of
Federal Claims dismissing his complaint for either lack of
jurisdiction or failure to state a claim. Because Mr. Gay-
lord’s claims are either time-barred or do not plausibly
state a claim for relief, we affirm.

BACKGROUND

Mr. Gaylord served in the United States Army from
1988 to 2002. On December 9, 2002, he was honorably dis-
charged for medical disability and received severance pay.
On August 27, 2004, Mr. Gaylord submitted his first appli-
cation for Combat-Related Special Compensation (CRSC)
with Army Human Resources Command (HRC), which de-
nied his request. In 2012, Mr. Gaylord appealed his mili-
tary disability rating to the Army Physical Disability
Review Board, which recharacterized his discharge to show
permanent disability retirement. Subsequently, Mr. Gay-
lord’s original honorable discharge order was rescinded,
and he was issued new orders retiring him for permanent
disability effective December 9, 2002. Mr. Gaylord became
eligible for retirement pay in April 2013 and received re-
tirement back pay from 2002 to 2013. However, Mr. Gay-
lord’s retirement back pay was offset by the VA disability
compensation he received, which is otherwise known as a
VA waiver.

Since 2013, Mr. Gaylord has sought CRSC several
times, with each request denied “because [Mr. Gaylord] of-
fered no evidence he incurred a disability while engaged in
combat, while performing duties simulating combat condi-
tions, or while performing especially hazardous duties.”
Appx 2 (quotation marks and citation omitted).! This in-
cludes his most recent appeal to the Army Board for

1 “Appx” refers to the Appendix filed by the Govern-
ment with its Informal Brief, ECF No. 16.
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Correction of Military Records (ABCMR) in May 2024, in
which Mr. Gaylord “also sought [c]orrection of his military
records to reflect that the Army medically retired him with
a combined 60 percent disability rating, on 9 December
2002, so that he can properly calculate his benefits, verify
he received his entire disability severance pay, and receive
disability retired pay.” Id. (alteration in original) (quota-
tion marks and citation omitted). The ABCMR again de-
nied relief.

On June 10, 2024, Mr. Gaylord filed suit in the Court
of Federal Claims seeking damages for wrongful dis-
charge, retroactive disability retirement pay, and denial of
CRSC. The Government moved to dismiss for lack of sub-
ject matter jurisdiction and for failure to state a claim. The
Court of Federal Claims first held that it did not have ju-
risdiction over Mr. Gaylord’s complaint because he “seems
to base all his claims upon a violation of 28 U.S.C. § 1343,”
which is not a money mandating statute. Appx 6 (citation
omitted). While “the lack of [a] money-mandating source
of law is sufficient grounds to dismiss the entire [c]om-
plaint,” Appx 7, the Court of Federal Claims went on to al-
ternatively conclude that Mr. Gaylord’s claims for wrongful
discharge and CRSC were jurisdictionally barred by
28 U.S.C. § 2501’s six-year statute of limitations. The
Court of Federal Claims also explained that, for Mr. Gay-
lord’s claim for retroactive disability retirement pay, its
“standing and failure-to-state-a-claim analyses are factu-
ally intertwined,” and that Mr. Gaylord had failed to both
allege an injury in fact and plausibly state a claim for relief.
Appx 9.

Mr. Gaylord appeals. We have jurisdiction under
28 U.S.C. § 1295(a)(3).

DiscussioN

“This court reviews de novo whether the Court of Fed-
eral Claims possessed jurisdiction and whether the Court
of Federal Claims properly dismissed for failure to state a
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claim upon which relief can be granted, as both are ques-
tions of law.” Turping v. United States, 913 F.3d 1060,
1064 (Fed. Cir. 2019) (quoting Wheeler v. United States,
11 F.3d 156, 158 (Fed. Cir. 1993)). On appeal, Mr. Gaylord
challenges the dismissal of all three of his claims: (1) dam-
ages for wrongful discharge, (2) damages for the denial of
CRSC, and (3) retroactive disability retirement pay. We
take each issue in turn.

“In a military discharge case, this court and the Court
of Claims have long held that the plaintiff’s cause of action
for back pay accrues at the time of the plaintiff's dis-
charge.” Martinez v. United States, 333 F.3d 1295, 1303
(Fed. Cir. 2003) (en banc) (collecting cases). “If the plaintiff
does not file suit within the six-year limitation period pre-
scribed in 28 U.S.C. § 2501, the plaintiff loses all rights to
sue for the loss of pay stemming from the challenged dis-
charge.” Id. at 1304. Here, Mr. Gaylord was discharged on
December 9, 2002. He filed his claim for wrongful dis-
charge in the Court of Federal Claims on June 10, 2024,
more than two decades after his discharge from the Army.
Accordingly, Mr. Gaylord’s wrongful discharge claim is
barred by the six-year statute of limitations.

Mr. Gaylord contends that his wrongful discharge
claim is not time-barred because he “asked the army to cor-
rect the unlawful discharge in 2024.” Appellant’s Inf. Re-
ply Br. 5. However, the statute of limitations under § 2501
begins to run at the time the claim accrues. Martinez,
333 F.3d at 1303—04 (“That is, the claim accrues ‘at one
time, once and for all,” on the date of discharge.” (citation
omitted)). And “[t]his court and the Court of Claims have
frequently addressed and rejected the argument that the
cause of action for unlawful discharge does not accrue until
the service member seeks relief from a correction board.”
Id. at 1304 (collecting cases). Because Mr. Gaylord was
discharged in 2002 and the filing of a request for correction
does not toll or restart the limitations period, his claim re-
mains barred under § 2501.
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Mr. Gaylord raises several other arguments in support
of his wrongful discharge claim. First, he relies on Holley
v. United States, 124 F.3d 1462 (Fed. Cir. 1997), asserting
that “statutory pay continues for unlawful discharge in the
Army.” Appellant’s Inf. Br. 1. Second, he contends that the
Court of Federal Claims erred in dismissing his claim be-
cause under the Tucker Act, it has jurisdiction over claims
involving wrongful military discharge.2 Third, he asserts
a due process violation on the grounds that “there was no
formal hearing.” Appellant’s Inf. Br. 3. None of these ar-
guments, however, displace the statute of limitations issue.
We thus need not address the merits of these arguments as
we affirm the trial court’s dismissal of his wrongful dis-
charge claim as time-barred under § 2501.

Turning next to Mr. Gaylord’s CRSC claim, we hold
this claim is also time-barred by the six-year statute of lim-
itations prescribed by § 2501. In general, “if a dispute is
subject to mandatory administrative proceedings, the
plaintiff’s claim does not accrue until the conclusion of
those proceedings.” Martinez, 333 F.3d at 1304 (citation

omitted). And specifically for military disability retirement

L {3

cases, the “first competent board rule” “provides that a ser-
vice member’s claim does not accrue until final action is
taken by the first board competent to decide the matter of
entitlement, or upon refusal of a service member’s request
for such a board.” Jones v. United States, 30 F.4th 1094,

2 While the Court of Federal Claims held it did not
have subject matter jurisdiction over Mr. Gaylord’s claims
because he failed to identify a money-mandating statute in
his complaint, the Government concedes on appeal, as it
must, that the Court of Federal Claims “has jurisdiction
over wrongful discharge claims” under the Tucker Act. Ap-
pellee’s Inf. Br. 9. Any error by the Court of Federal Claims
on this issue, however, is harmless, as we conclude here
that each claim must be dismissed on other grounds.
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1100 (Fed. Cir. 2022) (citation omitted). The statute on
CRSC confers on the Secretary of Defense the authority to
“prescribe procedures and criteria under which a disabled
uniformed services retiree may apply to the Secretary of a
military department to be considered to be an eligible com-
bat-related disabled uniformed services retiree.” 10 U.S.C.
§ 1413a(d). Consistent with § 1413a(d)—as well as with
10 U.S.C. § 1413a(a) and (e)—the Financial Management
Regulation (FMR) provides that “[a] member may not be
paid CRSC unless he or she has applied for and elected to
receive compensation under the CRSC program by filing an
application . . . with the Military Department from which
he or she retired.” DoD 7000.14-R, FMR, vol. 7B, ch. 63,
9 630401. For Army service members, Army HRC is re-
sponsible for reviewing CRSC applications and making el-
igibility determinations. As CRSC claims are subject to
administrative proceedings, a claim for CRSC does not ac-
crue until the conclusion of the first Army HRC proceeding
that decides the matter of entitlement to CRSC (or upon
the refusal of a request for such a proceeding).

Here, Mr. Gaylord submitted his first CRSC applica-
tion with Army HRC on August 27, 2004. On November 3,
2004, Army HRC denied Mr. Gaylord’s request for CRSC.
Accordingly, Mr. Gaylord’s claim for CRSC started accru-
ing on November 3, 2004. But Mr. Gaylord did not file his
CRSC claim with the Court of Federal Claims until
June 10, 2024, almost 20 years after the conclusion of the
Army HRC proceedings. Thus, we affirm the trial court’s
dismissal of his CRSC claim as also time-barred under
§ 2501.3

3 Mr. Gaylord contends that Soto v. United States,
605 U.S. 360 (2025), prohibits applying a statute of limita-
tion to CRSC claims. Soto, however, is about the Barring
Act’s provision that most settlement claims against the
United States are subject to a six-year limitations period
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Finally, we turn to Mr. Gaylord’s claim for retroactive
disability retirement pay. Under 38 U.S.C. §§ 5304
and 5305, a veteran is prohibited from receiving both mili-
tary retired pay and VA disability compensation at the
same time, unless that veteran retired with 20 or more
years of service. See 10 U.S.C. § 1414(b)(2). If a veteran
does not qualify to receive both military retired pay and VA
disability compensation simultaneously, the veteran must
waive his military retired pay by the amount of his VA dis-
ability compensation. See 38 U.S.C. § 5305.

Mr. Gaylord, while deemed entitled to disability retire-
ment pay and VA disability compensation, did not serve for
20 years. Thus, he cannot qualify for the 20-year-service
exception to the federal prohibition on collecting both mili-
tary retired pay and VA disability compensation. There-
fore, Mr. Gaylord’s retirement back pay was waived by the
amount of VA disability compensation he received under
§ 5305. Because Mr. Gaylord cannot plausibly plead facts
that would qualify him to simultaneously collect both mili-
tary retired pay and VA disability compensation, he cannot
state a claim to relief for retroactive disability retirement
pay that is plausible on its face. See Ashcroft v. Iqgbal,
556 U.S. 662, 678 (2009); Steffen v. United States, 995 F.3d
1377, 1379 (Fed. Cir. 2021) (“The Court of Federal Claims

unless another law—Ilike the CRSC statute—confers au-
thority to settle a claim instead, in which case that law dis-
places the Barring Act’s settlement mechanism in its
entirety, including its limitations period. Id. at 362. In
Soto, the Barring Act was being used to limit to six years
the length of time a veteran could recover past-due benefits
for a CRSC claim he was deemed eligible for when the
CRSC statute imposed no such defined period of recovery.
Id. at 366, 372. Soto, however, does not speak to the stat-
ute of limitations period established by § 2501 for when a
plaintiff must file his claim alleging entitlement to CRSC.
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may properly grant a motion to dismiss under [Rule of the
Court of Federal Claims (RCFC)] 12(b)(6) when a com-
plaint does not allege facts that show the plaintiff is enti-
tled to the legal remedy sought.”).

Mr. Gaylord appears to again rely on Holley to argue
that he “should have been given [his] full retired pay along
with back pay of retirement.” Appellant’s Inf. Br. 2. But
Holley is not relevant to the issue of whether a former ser-
vicemember can concurrently receive VA disability com-
pensation and military retired pay. Mr. Gaylord also
contends that, “according to my [sic] secretary of the
Armyl,] they ordered my retired pay long before there was
a VA waiver, so the court should have given relief for pay.”
Id. But the VA waiver rule existed before Mr. Gaylord’s
retirement, see Pub. L. No. 85-857, § 3105, 72 Stat. 1231
(1958), and the underlying pay records show that the VA
waiver started applying at the same time he would have
first started receiving retirement pay, see Appx 61. We
thus affirm the trial court’s dismissal of Mr. Gaylord’s
claim for retroactive disability retirement pay pursuant to
RCFC 12(b)(6).

CONCLUSION

We have considered Mr. Gaylord’s remaining argu-
ments and find them unpersuasive. For the reasons stated
above, we affirm the decision of the Court of Federal
Claims dismissing Mr. Gaylord’s complaint.

AFFIRMED
CoOsTS




DEPARTMENT OF THE ARMY
ARMY REVIEW BOARDS AGENCY
251 18TH STREET SOUTH, BUITE 385

- ARLINGTON, VA 222023531

AN 11208

AR204 20022710, Gaylard, Vincent D.

Mr. Vincent D, Gaylord
3740 -Southwest 30th Street .
-Topeka, K& 66614-2835

Dear Mr. Gaylord:

| accept the recommendation of the Depariment of Defense Physical Disabifity Board
of Review (DoD PDBR) to recharacterize your separatian as a-disability retirement with the
combined disability rating of 80% effective the date of your medical separation for disability
with severance pay. Enclosed is a copy of the Board's recornmendation and record of -

proceedings for your information. :

The recharacterization of your separation as a disability retirement will result in an
adjustment to your pay providing retiremernt pay from the date of your original medicat
separation minus the amount of severance, pay you were previously paid at separation.

The atcéepted QoD PDBR recommendation has been forwarded to the' Army
Physical Disability Agency for reguired correction of records and then to the U.S. Defense
Finance and Accaunting Service to make the hecessary adjustment to your pay and
allswances. These agencies will provide you with cfficial notification by mail as soon as the
directed carrections have been made and will provide information on your retirement
benefits. Due to the farge number of cases in process, please be advised that it may be
seversl months before you receive riofification that the corréctions are completed and pay
adjusted. Inquity concerning your correction of recards should be addressed to the U.S.
Army Physical Disability Agency, 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557..

A copy of this decision has also been provided to the Departrment of Veterans
Affairs. ’ .

Singerely,
atherine 'C. Mitrano
Deputy Assistant Secretary
{Army Review Boards)

Enclosure

Printad m@ Recycled Faper

o

jese the Secauiury of fix 407y Syl
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DEPARTMENT OF THE AIRFORCE
WASHINGTON, DG

Office of the Assistant Secretary

Physical Disability Board of Réview
1500 West Perimoter Road, Suit¢ 2720
Joint Base Andrews MD 20762

MEMORANDUM FOR THE DIRECTOR, ARMY REVIEW BOARDS AGENCY

SUBJECT: Pliysical Disebility Board of Review Recommendation on Vincent D. Gayford
‘Case Number PD-2012-00526 . .

In accordance with Title 10 §1554a and in compliatice with DODI 6040.44, the Physical
Disability Board of Review (PDBR).convened on November 30, 201 2 to review the disability rating
accompanying the medica) separation of the covered individusl from the United States Aemy. After
carefully reviewing ihe application and tmedical separation case file, thé PDBR recommended the
separation be recharacterized to reflect permanent disability retirement with a combined
disability rating of 60% rather than 0%.

1 have reviewed the application and Record of Proceedings and } recommend you accepd
this proposed decision.

As.areminder, a copy of your decisional documents must be provided to the PDBR at the

following address:

Physical Disability Board of Review
1500 West Perimeter Road, Suite 2720
Joint Base Andrews MD 20762

Sincerely -

LOGRANDE = "=
MICHAELEASRTE:
015021888 et

faindALIRA TN
MICHAEL F. LoGRANDE, DAF
President .
Physical Disability Board of Review

IS

Attachments
1. Record of Proceedings
2. CaseFile




_ DEPARTMENT OF THE ARMY -
UNITED STATES ARMY PHYSICAL DISABILITY AGENCY
2530 CRYSTAL DRIVE
ARLINGTON, VIRGINIA 22202

Aprit 26, 2013 -

SSG {Ret) Vincent D. Gaylord
3710 Southwest 30" Street
Topeka, KS 66614

Dear SSG Gaylord:

The purpose of this letter is to provide you information coricering corrections of your
disability separation records and retirement benefits as a result of the approval by the Deputy
Assistant Secretary (DASA) of the Army Review Boards Agency. This approval was based on a
recommendation by the Department of Defense Physicat Disability Board of Review (PDBR).

a. Your original separation order have been rescinded, and an order permanently retiring you
at 60 percent has been published and made retroactive back to the day you separated with . i
disabilify severance pay. Copies of these orders are enclosed. A DD Form 214 (Cerfification of .~ ,
Release or Discharge from Active Duty) and a DD Form 215 (Correctien to DD Form 244) is D .‘0( w1

also enclosed. ]
| - ~ | S7 ‘,&j
b, The Defense Finance and Accounti ervice — Cleveland (DFAS-CL.) will provide you ,,/—-

permanent retired pay and allowanc ective the date of your griginal disability separation
and account for (recoup) any severance pay previously paid. To establish and activate your
retired pay accolint, you must first complete a DD Form 2656 (Data fof Payment of Retired / P

- Personnel-attached). A /“:' 4 5— wd ‘\ “ Z

¢. You should immediately contact the nearest installation ‘Retirement Services Officer (RSO)
for assistance with completing the DD Form 2656 to activate your refired pay account. Itis
important that you refurn a completed copy of this form to DFAS at the following address: .
“Retired and Annuitant Pay, P.O. Box 7130, London, Kenfucky 40742-7130. The RSO will also
" . provide you tetirement and Survivor Benefit Plan counseling. A listing of all RSOs is available
at the following website: hitp://www.armydi.army. mil/RSQ/rso.asp. If you have difficulty -
contacting your nearest installation RSO, please call. the Army G-1 Retirentent Services Office
at (703) 571-7232 for assistance. '

J

d. You and your-authorized family members are entitied t@ a Retiree or Dependent-United
States Uniformed Sewices Identification and Privilege Card. The card(s) can be obtained by
© presenting a copy of the enclosed permanent retirement order at any military instalfation having
the capability o issue the card(s). In order fo be issued the 8D cards, you and your family
members will have 1o be registered in the.Defense Enroliment Eligibility Reporting System
(DEERS) for which yeu will also need to provide a copy of your marriage license, birth
certificates for any children under the age of 18 (or 23 if they are in college)..

If you have any fﬁrther questions oh your retirement orders, please cbhtact 888G Fitzgerald, .
- Captoria, Physical Disability Agency, at (708) 325-2702 or Captoria.p.Fitzgerald mil@mail.mil,

/)P,Dfmfcd : k?y " S_IGCF@‘@C‘% O> )



http://www.armvq1.army.mil/RSOZrso.asp
mailto:Captoria.p.Fitzqerald.mil@mail.mil

Questions regarding your pay and allmwances should be dwected fo DFAS at 800—321 1080,
option 5.

If you have any further questions pertammg to this dectsmn please contact Mr. Stacy
Abrams, Army Review Boards Ageney, at (703) 545~ 5668 .

'Dawd M. Turban
Chisf, Operations,

" Enclosures
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DEPARTMENT OF THE ARMY
HEADQUARTERS, UNITED STATES ARMY, EUROPE
KITZINGEN TRANSITION CENTER, GERMANY

: APO AE, 09225

ORDERS 267-006 o S " . 24'September 2002

GAYLORD VINCENT DEWAYNE ol SSG Headquarters and Headquarters Company 12™ Aviation Brigade,
(WCYPAA) APPO AE 09182 . . A .
You are discharged from the United States Arm:
Authority: AR 635-40
Effective Date: 09 December 2002
- .Component: RA-

Additional instructions: ‘ . o
(8) You noust report to the Kitzingen Transition Center on 24 September 2002 at 1430 hours
to review DD214 Worksheet. You gre rized 00 PE (LU
ade S5G, ARS 0] MONTHS 09 DAYS Active seryice. -
{b) You must report to the Kitzingen Transition Center for final processing on 07 November 2002
4t 1030 hours, You must turn in your original Health and Dental Records, Separation Physical,

" Education Records and DA Form 2648 (ACAP) Worksheet and Clearance Papers.. Yau must have in
your possession a valid military ID Card with effective expivation date of: 09 December 2002, .
(¢) You must clear Central Processing Facllity (Larson .Barracks, Buflding 12, Room 108) prior to
your final processing appointment with the Transition Center. . »
{d) Ifyou plan to ship personal property at Government expense, contact your local .
transportation office after recelpt of these orders to arrange for shipment. Imumediately ufter arrival,
contact the nearest military installation to arrange for delivery. .

(¢) Official travel qrynngeménts purchased through 3 commercial travel office (travel agency) Not

-under contract to the government is not reimbursable, N '

(5 Each traveler is allowed to check-in 2 pieces of baggage free, NOT to exceed 70 pounds per bapgage.
You may be charged for the movement of excess baggage, In addition, each passenger may hand cary 1
piece of baggage aboard the aircraft, NOT to exceed 62 lincar inches. ‘ .

{g) You must reportto CPF (Larson Bks, Bldg. 12, Rm.108), Scparation Finance
(Larson Bks, Bldg. 12 Rm 103), SATO Travel, Transportation and Military Police Customs Sections
(Larson Bks, Bldg. 1, 2™ and 3™ Floors) immediately upom receipt of separation orders. o
(1) You are authorized up to 1 year to complete travel, shipament of household goods, unaceompanied hold
baggage and privately owned vehicle to home of selection, -home of record, place entered active duty or last
“duty station in connection with this action. S

_ () You are authorized concurrent or early travel of yéur command sponsored family members:
. NAME . RELATIONSHIP DATE OF BIRTH

N/A o

() You must schedule an appointment with the Reserve component Career Counselor (RCCC) at-
the Reserve Transfer Office, Bldg 12, Rm 009, Larson Kaserne 120 days prior to ETS or Separation
Pate, Appointoents may be scheduled by calling DSN 355-2504. If less that 120 days out, contect RCCC
ASAP, ) . . ‘ '
(x) You sre required to either complete a separation physical or receive a statement of waiver
authenticated by the physical or receive a statement of wavier authenticated by the physician and
yourself attesting to the fact that the examination is waiverable. This examination will be completed no
earlier that 120 days and no later than 30 days prior to scpazation. o
.() SPECIAL INSTRUCTIONS: YOU ARE AUTHORIZED 30 DAYS PERMISSIVE TDY, AND 00
DAYS TRANSITION LEAVE IN CONJUNCTION WETH THIS SEPARATION. ’

CORRECTED COPY




¢

t2

CORRECTED COPY
¥ '

]

ORDERS 267-006 KITZINGEN 'lfRANSITION CENTER APO AE 09225 24 September 2002

FORM ARMY USE

Auth: AR 635-40
ETS: 08 December 2008 e
HOR: PITTSBURG, KS

Place EAD or OAD: KANSAS CITY, MO
CIC: 231A73

MDC: 7AE3 .

Avail date: 10 November 2002

Format: 500

sedr e vt e dedede e e e dednie ok e e ook

¥ OFFICIAL . *
* TRANSITION CTR *

*****t**ii*::fﬁ****ﬂ”* [ 7

" DISTRIBUTION: . ’RRY L. ANDERSO
$SG GAYLORD (5) , SENIOR TRANSITION SPECIALIST
106™ FIN OFC (1) : ' E
RECORDS SET (2)

RCCC SET (1)

. COMANDER, 12™ AVN EDE, APO AE 09182 ATTN: PAC PSNCO 1)

COMMANDER, HHC 12™ AVN BDE, APO AE 09182 (1)

1:0 SET (1)

**Inquiries coneerning these orders should be dlrected to the Senior Transition Specialht, Kitzlngen
Transition Center, DSN 355-2826 or civilian 09321-702826.

~ CORRECTED COPY




DEPARTMENT OF THE ARMY
TNETALLATION MANAGEMENT COMMAND - EUROPE
ANSBACH TRBNSITION CENTER
UNIT 28614
APO AE 08177

~

ORDERS 114-0003 24 April 2013

"

VINCENT, GAYLORD' DEWAYNE w gSE 0012AVHHC, (WCYPAA) APO AE 09177

inourred whilé entitled to basia pay ard under conditiongs that permit youx
retirement for permanent physical disability. : -

You are released from assignment apd duty because of physicial disability

 pffective date of retiremént: 09 December 2002

Date placed on retirement ligt: 10 December 2002

 Retired grade of rank: 886 - ’

percentage of disability: 60

DOR: 01 July 1965

Sex: M . .

Retirement type and allotment codes FERM PISABILITY /10

Component:. RA . .

‘gtatute authorizing retirement: 1201

Other eligible laws: 1372

Dicability retirement: 14 years, 5 morthg, 11 ddys

Bection 1405: 15 years, 3 montha, 20 days

.. Bagle Pay: 19 years, 4 months, 0 days

. Completed over 4 years of active service as Enl or WO: ¥

Disability ‘is based on injury or disease regeived in the line of duty as a
direct resnlt of armed conflict or caused by an instrumentality of war and
incurred in the line of duty during a pexiod of war as defined by law: 'No

Disability resulted frem a combat related ifjury as defined in 26 USC 104: No

Member of an Armed Force on 24 Sep 75: ¥o

gignificant awards: MNot. applicable

additional instrictions: a. Mentally Competent: YES

FOR ARMY USE

Ret list: AUS , - : . .

Authorized plage of retirement: ANSBACH TC APO-AE, GERMANY * (WASJ04) ANSBACH
AR 09177 : _— B

Requested place of retirvement: N/A

|18 years act Fedetal sve on 1 Nov 8l: Not applicable - .

© HOR+: PITTSBURG XS Us . '

Ilace EAD.Gxr OBD:  KANSAS CITY MO US

MDC:  7AE3

PERD: Not applicable

FOR ADDITIQNAL INFORMATION CONTACT : )

James W. McLemore j.ames.w.mclemore.ctr@mail.mil DGN 467-3286

SDN: VIN4B574PG40003 - ' '

Format: 612

FOR THE COMMANDER: .
* *********~9¢********'k******'ki:-):-k

* . OFFICIAL *

* TMCOM~EUROPE

****:‘\‘.*'Irrﬁn‘c*:}r%**:):*'k******'ir:‘:*:k** .

RICHARD T. LECHNWIR

CHIEF, TRANSITION SERVICES
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ORDERS 1145-0003 ANSRBACH TRANSITION CENTER APOAE 09177 24 April 2013

3

DISTRIBUTION:

8@ VINCENT (10) ,
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Questions regarding your pay and allowances s.hould' be difected to DFAS at 800-321-1080,
optiori 5. o C

If you have any further questions p.er’cain-ing to this decision; please contact Mr. Stacy
Abrams, Army Review Boards Ageney, at (703) 545-5668. )

’David M. Turban
Chisf, Operationsg,
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CAUTION: NOT TG BE USED FORIDENTIFIGATION PURPOSES . ANY ALTERATIONS (N SHADED AREAS RENDER FQRM VOID
GCORRECTION TO DD FORM 214, '
CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY
This Report Contalns lifarmation Subject to the Privacy Act of 1874, As Amended.
1. NAME (Lasd, First, Miodle). 2, DEPARTMENT, COMPONENT AND BRANGH 3, SOCIAL SECURITY NUMBER
GAYLORD, VINCENT DEWAYNE ARMY/RA/ (Also, Service Number if applicebis)
4, MAILING ADDRESS (Inclida 2IP Code) ’
3015 SE IOWA TOPERA, KS 66607 ) . L .4 ) e

8. ORIGINAL DD FORM 214 IS GORRECTED AS INDICATED BELOW:
ITEM NO. ) GORRECTED TO READ
SEPARATION DATE ON DD FORM 214 BEING CORRECTED: 2002/12/09

DELETE: DISABILITY SEVERANCE PAY--$62467.20
RETIREMENT

AR 635-40, PARA 4-24B(1}
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AWASHINGTON, DC)
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DEFENSE FINANCE AND ACCOUNTING SERVICE
U.S. Military Retired Pay
8899 E 56'™ Street
Indianapolis, IN 46249-1200
www.dfas.mil/retiredmilitary.html

46361260
: : November 25, 2020
S “SG Vincent Dewayne Gaylord, USA (Ret)
3" 710 SW 30th Street.
B lack Lives Matter
Tt opeka KS 66614

Dear Sergeant Gaylord:
Thank you for your recent inquiry about the computation of your retired pay. The Defense

Finance and Accounting Service appreciates the opportunity to assist you in managing your retired pay
account.

Retired pay for members placed on the Permanent Disability Retired List (PDRL) is calculated
using the formula shown on the enclosed worksheet. Please review the worksheet carefully for an
explanation of the methods used to calculate (PDRL) retired pay. :

Please note that because your retired pay is based on your active duty records, any change which
will affect the calculation of your pay must be initiated by the Army Human Resource Command . A
change in your official Army records is made only after an administrative examination of the evidence is
approved by the Army Human Resource Command. A request for any change should be sent to:

X Army Human Resource [ Air Force Military Personnel [] Navy/Marine
Command of Excellence Center ~ Personnel Command
Support Division, St. Louis SAF/MRBR PERS -24
1 Reserve Way 550-C Street West, Suite 40 5720 Integrity Drive
St. Louis, MO 63132-5200 Randolph AFB, TX. 78150-4742 Millington, TN 38055

Changes made to your Army records will be effective from the approval date by the

Army Human Resafirce Command . A copy of the authorization letter will be sent io our office by the
. Army Human Resource Command upon their determination of your request.

We thank you for your service to our country. Further information about retired military pay can
be found at our website. You can also contact one of our customer care representatives at 800-321-1080
or 216-522-5955, between 8:00 a.m. and 5:00 p.m., Eastern Standard Time, Monday through Friday,
write to us at the address above, or-fax to 800-469-6559.

Sincerely,

N. Torres
Military Pay Technician
Retired and Annuitant Pay

Enclosure:
As stated



http://www.dfas.mil/retiredmilitary.html

Executive Summary

support of the answer; (3) be represented by an attorney or other representative; and (4)

a written decision and the specific reasons therefor at the earliest practicable date.

Before an agency imposes a suspension for more than 14 days, a change to lower
grade, reduction in pay, or a removal action, an employee is entitled to: (1) at least 30
days’ advance written notice, unless there is reasonable cause to believe the employee
has committed a crime for which a sentence of imprisonment may be imposed, stating
the specific reasons for the proposed action; (2) a reasonable time, but not less than 7
days, to answer orally and in writing and to furnish affidavits and other documentary
evidence in support of the answer; (3) be represented by an attorney or other
representative; and (4) a written decision and the specific reasons therefor at the earliest
practicable date. The law also provides that for these more serious adverse actions, once
the action has taken effect, the employee is entitled to file an appeal with the Merit

Systems Protection Board.

While a legislature can decide whether to grant property, the Constitution
determines the degree of legal process and safeguards that must be provided before the
Government may take away that property. The U.S. Supreme Court has repeatedly held

that, when a cause is required to remove a public employee, due process.is necessary to

e

TNEL o s 3
determine if that cause has been met. Neither Congress nor the President has the power

s e e

to ignore or waive due process.

~ e 63 v e st et st 8+ 2P TR

Due process “couples” the pre- and post-deprivation processes, meaning that the
more robust the post-deprivation process (i.e., a hearing before an impartial
adjudicator), the less robust the process must be before the action occurs. However, at
a minimum, due process includes the right to: (1) be notified of the Government’s
intentions; and (2) receive a meaningful opportunity to respond before the action takes

place.

Congress has enacted the procedural rules described above to help ensure that
adverse actions are taken in accordance with the Constitution and for proper cause. Due
process — and the rules that implement it — are in place for everyone, not only for the

few problem employees who will inevitably appear in any workforce of more than a

i1 WHAT IS DUE PROCESS IN FEDERAL CIVIL SERVICE EMPLOYMENT?
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UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

VINCENT DEWAYNES GAYLORD ' ‘ - NO. 25-1555

paintiff-Appellant
09/07/2025

UNITED STATES

Defendant-Appellee

MEMORANDUM IN LIEN OF ORAL ARGUMENT THE GOVERNMENT
STATES THAT MY DISABILTY AND SERVICE CONNECTED IS THE SAME

My disability and service connected are not the same, for 1 get my VA
' compensation for disability and my retirement is different than my disability.
These are two types of pay, for my retirement started in 2002, and my VA

disability started in 2005.

| was service connected by being discriminated against in the US Army, and then |

went to the VA to get my VA compensation.
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My counsel even gives you the information about my army discharge that was
given to me instead of my retirement. in 2002, | was discharged with a zero
percent instead of my 60 percent retirement , which was not disability, it was
service connected retirement do to discrimination. | never did get a chance to
have my formal hearing concerning this matter in 2002, but instead the army gave
me a zero percent discharge are made me take the dfilscharge and sent me home. |

never received the army retired orders till 2024, which has been a year ago.

This is why | state my claim of unlawful discharge and the statutory pay conﬁnues.

| would have not have applied for the VA benefits if | was correctly retired in
2002.

| feel that | should be receiving retired pay based on, (HOLLY v. US). On the

grounds that | was never given a proper discharge, and never was given due

process for having the chance for a formal hearing.

Government states that | never mention a claim to the US Federal

claims court

The claim was mentioned, for thé US Federal claims court..did not take this into
account because they want to qut dismiss m this case because it has something
to do with discrimination. ! hand written my statement to the US Federal claims
court stating that “ if the United States Court of Federal claims has recognized
that if you are, or | am wrongfully discharged, my statutory right to pay continues.

| am entitled to back pay as well. (Holly v. US). 124 F, 3d 1462. 1465.




My counsel even gives you the information about my army discharge that was
given to me instead of my retirement. In 2002, | was discharged with a zero
percent instead of my 60 percent retirement , which was not disability, it was
service connected retirement do to discrimination. | never did get a chance to
have my formal hearing concerning this matter in 2002, but instead the army gave
me a zero percent discharge are made me take the d.fscharge and sent me home. |

never received the army retired orders till 2024, which has been a year ago.

This is why | state my claim of unlawful discharge and the statutory pay continues.

| would have not have applied for the VA benefits if | was correctly retired in
2002.

| feel that | should be receiving retired pay based on, (HOLLY v. US). On the
grounds that | was never given a proper discharge, and never was given due

process for having the chance for a formal hearing.

Government states that | never mention a claim to the US Federal

claims court

The claim was mentioned, for the US Federal claims court did not take this into

account because they want to qu’c dismiss m this case because it has something
to do with discrimination. | hand written my statement to the US Federal claims
court stating that “ if the United States Court of Federal claims has recognized
that if you are, or | am wrongfully discharged, my statutory right to pay continues.

| am entitled to back pay as well. (Holly v. US). 124 F, 3d 1462. 1465.
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B . CARPENTER CHARTERED
P.0. BOX 2099
1525 8. TOPEKA BOULEVARD
. TOPEKA, KANSAS 66601-2099 ’
TELEPHONE: 785-357-3251 : FACSIMILE: 785-357-4902

KENNETH M. CARPENTER | : : " GLENDA S, HERL
Chief Executive Officer ‘ } : Chief Operating Officer

SARA N. HUERTER

March 8, 2005

Wayne Hill

Veterans Service Center Manager
Department of Veterans Affairs
Regional Office

"5500 East Kellogg

Wichita, KS 67218-1698

RE: Gaylord, Vincent D.
C-File: ‘
SSN: GRS
DOB: 1/7/65
BENEFIT SOUGHT: ‘ _
Entitleément to disability compensation for a psychosis.

Dear Mr. Hill:

FORMAL CLAIM

I am submitting a properly executed VA Form 22a on behalf of
the above-referenced veteran. Please accept this letter as a
formal. ¢laim on behalf of Mr. Gaylord for "entitlement to .
disability compensation for psychosis. Mr. Gaylord is submitting
a VA Form 21-526 with this claim. ~Please note that I am only
representing Mr. Gaylord on his claim for disability compensation

.fer a psychosis. ~ A | ZQ}[‘/‘(C/Q .
MY Ry effechive ded€ was 49 g 2002
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March 8, 2005
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RE: @Gaylord, Vinecent D.
C-File: .
S5N: eSS

Mr. Gaylord served in the United States Army from November 1, .-
1988 to December 9, 2002. Mr. Gaylord’s military occupational
specialty was a chemical operation specialist and a food service
specialist. He had foreign service in the Persian Gulf.

In support of his claim, Mr. Gayldrd gubmits the following
information: ' '

1. His DD 214, which notes that Mr. Gaylord served on active
duty from November 1, 1988 until December 9, 2002, and
was given an hoporable discharge for reason of
disability. (Exhibit 1).

A Service Medical Record dated May 14, 2002, noting that
Mr. Gaylord initially sought psyahiatric treatment in
Novenber of 2001, and giving an Axis I diagnosis of
delusional disorder. This record also notes that this
condition was incurred im the line of duty and that his
global assessment of functioning was 50. (Exhibit 2).

A September 28, 2004 progress note by Dr, Neelofar Khan
giving an Axis I diagnosis of Psychosis, NOS and a GAF of

45, which gives a history of psychiatric symptoms
starting in service. (Exhibit 3). ' , v '

Mr. Gaylord is submitting a fully developed and completely
documented claim for the entitlement to. disability compensation for
a paychosis. Mr. Gaylord's sérvice medical -records, enclosed
herein, document the incurrence of a chronic psychiatric disorder
while in service. ' ’

To date, I have not received a copy of Mr. Gaylord’'s claimsg
file, which I have requested twice. Thergfore, I have been unable
to verify that Mr. Gaylord’s entrance exam is negative for any pre-
existing psychiatric disorder. However, .I currently believe this
to he true. If the entrance exam is negative for any pre-existing
psychiatric disorder or any c¢urrent psychiatric problems, he is
entitled to the presumption of sound condition. See 38 U.S.C.-
§ 1111. Based on my records, there is no clear and unmistakable:
evidence available that rebuts this presumptiemn.

9

FORMAL CLAIM ~ FORMAL CLAIM
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KENNETH M. CARPENTER -  GLENDA S. HERL
Chief Executive Qfficer ) : Chief Operating Officer

SARA N. HUERTER

March §, 2005

Wayne Hill

Veterans Service Center Manager
Department of Veterans Affairs
Regional Office

"5500 East Kellogg

Wichita, KS 67218-1698

RE: Gaylord, Vincent D.
C-File: ‘
SSN: Jemeeesie
DOB: 1/7/65

BENEFIT SOUGHT: : _
Entitleément to disability compensation for a psychogis.

Dear Mr. Hill:

FORMAL CLATM

. I am submitting a properly executed'VA Form 22a on behalf of
the above-referenced veteran. Please accept this letter as a
formal. elaim on behalf of Mr. Gaylord for 'entitlement to .
disability compensation for psychogis. Mr. Gaylord is submitting
a VA Form 21-526 with this claim. ~ Please note that I am only
representing Mr. Gaylord on his claim for disability compensation

‘fér a psychosis. ~ ‘ ‘ Z&J1}W€C :
VY Ry effective dede was 99 per 20032

_ThS . wnlawfi) gischacsoe

. FORMAL CLAIM - FORMAL CLAIM




March 8, 2005

Page 2

RE: @aylord, Vinecent D.
C-File:

88N: w

Mrz. Gaylord served in the United States Army from November 1,
1988 to December 9, 2002. Mr. Gaylord’s military occupatioenal
specialty was a chemical operation specialist and a food sexvice
specialist. He had foreign gervice in the Persian Gulf.

In support of his claim, Mr. Gaylord submits the following
information:

1. His DD 214, which notes that Mr. Gaylord served on active
duty from November 1, 1988 until December 9, 2002, and
was given an hoporable digcharge for reason of
disability. (Exhibit 1).

2 Service Medical Record dated May 14, 2002, noting that
Mr. Gaylord imitially sought psychiatric treatment in
November of 2001, and giving an Axis I diagnosis of
delusional disorder. This record also notes that this
condition was incurred in the linme of duty and that his
global assegsment of functioning was 50. (Exhibit 2).

% September 28, 2004 progress noteé by Dr, Neelofar Khan
giving an Axis T diagniosis of Psychosis, NOS and a GAF of
45, which gives a history of psychiatrie symptoms

starting in service. (Exhibit 3}.

Mr. Gaylord is submitting a fully developed and completely
documented claim for the entitlement to disability compensation fox
a pagychosis. Mr. Gaylord's service medical -records, enclosed
herein, document the incurrence of a chronic psychiatric’ disorder
while in service. :

To date, I have not received a copy of Mr. Gaylord’s claims
f£ile, which I have requested twice. Therefore, I have been unable
to verify that Mr. gaylord’s entrance exam ig negative for any pre-
existing psychiatric disorder. However, I currently believe this
to he true. If the entrance exam is negative fox any pre-existing
psychiatric disorder or any current psychiatric problems, he is
enkitled to the presumption of sound condition. See 38 U.S.C.-
§ 1111. Based on my records, there is no clear and unmistakable-
evidence available that rebuts this presumption.

&

FORMAL CLATM . FORMAL CLAITM
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Page 3
RE: Gaylord, Vincent D.
- C-File: - :
SSN: SiReesCRuP—

During service, Mr. Gaylord sought treatment for psychiatric
problems. Mr. Gayloxrd exhibited symptoms of paranoia and
depression. A psychiatrist diagnosed him with delusional disorder,
a psychosis, and npted that the condition was considetred a line of
duty disability. This examiner also noted that Mr. Gaylord ghould
seek continued treatment upon discharge from the military..

Mr. Gaylord’s post-service diagnoses are psychosis, delusional
.disorder per history, and rule out. schizophrenia. The September
28, 2004 medical . record indicates that Mr. Gaylord has been
experiencing symptoms of parancia since his discharge from service.
There. is no reason to believe that the psychoses for which Mr.
Gaylord is ecurrently seeking treatment are not the same conditions
as the in-service diagnosis of delusional disorder. The post-
service medical records, enclosed hereéin, document that Mr. Gaylord
has been suffering from a psychosig since his military service.
The record evidences that Mr. Gaylord has a current disability from
" a psychosis. '

afford him the benefit of 38 U.S5.C. § 105(a). The United States
Court of Appeals for the Federal Circuit, in Shedden v. Principi
381 F.3d 1163 (Fed.Cir. 2004), held that § 105(a) creates a
Presumption of service connection when “{aln inj ury or disease
was] incurred during active military, naval, or air service .
Unless such injury or disease was the result of the pé&rson’s own
willful misconduct or abuse of alcohol or drugs.” Shedden, - 381
F.3d at 1166. In Shedden, the Federal Circuit noted that while
§ 105(a) establishes a presumption that the condition incurred
during active duty is service-connected, the veteran seeking
compensation must still show the existence of a present disability
and a causal relationship between-the present disability and the
disability incurred during active duty. -Shedden, 381 F.3d at 1167.
. However, such caugal relationship may also be established by a
continuity of symptomatology under 38 C.F.R. § '3.303(b).

In addition, the claimant asserts that the VA is obligated toy

Accordingly, urder-38 U.8.C. § 105, a veteran with a disease
or injury which is incurred during active military service is
entitled to a presumption of service comnection. This statute, by
providing a presumption of service comnection, affords a veteran
the luxury of not having to produce specific evidence to establish

FORMAL CLAIM FORMAL CLAIM




March 8, 2005

Page 4

‘"RE: Gaylord, Vincent D.
C-File: :

gSN: PN

the point at issue. See Routen v. West, 142 F,3d 1434, 1440
(Fed.Cir. 1998) . Notwithstanding this luxury, the medical evidence
submitted by the claimant does establish the relationgship between
his post-service disability and his in-gervice disability.
Furthermore,; the VA camnot rebut the presumption of service
connection because there deoes not exist any evidence, let alone
clear and convincing evidence, to rebut that presumption.

Mr. Gaylord is submitting a claim for a psychiatric disorder,
which is relatable back to service. Thus, the record contains the
requisite or predicate evidence necegsary to trigger the 38 U.s.C.
§ 105 (a) presumption of.service connection for a psychosis. In the
ingtant matter, Mr. Gaylord has provided competent medical evidence
linking the ‘current disability to the in-service psychiatric
disability. ‘ ’ :

When the presumption of service conneetiocn is triggered,  no
less than a showing of clear and comwvincing evidence to the
contrary is sufficient to rebut the same, The evidence of record
ig inadequate as a .matter of law to rebut the presumption,
entitling Mr. Gaylord to a grant of service connection for
psychosis. Because the record contains the predicate evidence
necessary to trigger the statutory presumption of eervice
connection, Mr. Gaylord is entitled to the presumption. unlésgs the
evidence of recard contained the requisite evidence to rebut the
presumption. ) : '

Therefore, pursuant to 38 C.F.R. § 3.303(a), the claimant is
entitled to disability compensation for a psychosis. In addition,
he is entitled to disability compensation for psychosis under 38
C.F.R. § 3.303(b), based upon the continuity of symptomatology of
a psychosis since discharge from service.

Before the VA acts to deny this claim, the claimant demands -
that he be informed of the ewvidence necessary to substantiate his
- claim, if the VA does not believe that this elaim iz fully and
completely documented. Specifically, Mr. Gaylord demands that the
VA afford him up to one year tO submit the evidence mnecessary, as
identified by the VA, to substantiate hig claim for entitlement to
disability compensation for paychosis.

 FORMAL CLAIM FORMAL CLAIM




March 8, 2005
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RE: Gaylord, Vincent D.
C-File:
SSN: S

Otherwise, at ' your earliest convenience, pleasze prepare a
rating decision awarding disability compensation for a psychosis to
Mr. Gaylord. I look forward to receiving your favorable decisgion
at your earliest possible convenience.

Sineerely,

M:hc\/mk\ BN

Kennieth M. Carpenter

KMC:TC/81]
Enclosures: _
' . ' 22a

o VA Form 21-526
Exh 1.~ DD 214.
Exh 2 - Service Medical Record dated 05/14/02.
Exh 3 - Progress mote by Dr. Neelofax Khan dated 09/28/04.
Mr. Vincent D. Gaylord (w/o enc.)

M: \VA\Gaylord. V\Frml1Clm.SH

FORMAL CLAIM - FORMAL CLAIM




Case: 25-1555 Document: 16 Page: 1  Filed: 05/13/2025

IN THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

~

VINCENT DEWAYNE GAYLORD,

Plaintiff-Appellant,
No. 25-1555

UNITED STATES,

Défendant—Appellee.

DEFENDANT-APPELLEE’S INFORMAL BRIEF AND APPENDIX

Pursuant to Fedetal Circuit Rule 28(g) defendkant—appellee, the United States,
respectfully submits this informal brief and appendix in response to the informal brief
filed by plaintiff-appellant, Vincent D. Gaylord. The Court of Fedetal Claims
addressed each of Mr. Gaylotd’s claims in detail, concluding that each claim must be
dismissed for lack of jurisdiction or failure to state a claim, ot both. On appeal, Mt.
Gaylotd offexs no reason to question the trial coutt’s analysis, and the judgment
should be affirmed.

STATEMENT OF THE CASE
Mt. Gaylord served in the U.S. Army from 1988 to 2002, when he was

dischatrged honorably due to medical disability (specifically, delusional disorder, righf
elbow pain and chronic left ankle pain). Appx1-2. Mr. Gaylotd was paid disability

severance pay. Appx2. In 2012, Mr. Gaylord appealed his military disability rating to




Case: 25-1555  Document: 16 Page: 2  Filed: 05/13/2025

the Army Physical Disability Review Board (PDRB). Appr. The PDRB
recommended recharacterization of Mr. Gaylord’é diséh‘arge to show permanent
disability retitement with a combined disability rating of 60 percent for‘ a delusional
disorder condition, right elbow pain, and chronic left ankle pain. Appx2. As a result
of thié determination, Mr. Gaylord’s separation otder was tescinded, and in April
2013, he was issued new orders retiring him for pe_rmaneﬁt disability effective
Decembet 9, 2002, the date of his original medical sepatation date. Appx2. In
addition to his medical retitement, Mr. Gaylord receives disabilify compensation from
the Department of Véterans Affairs (VA). See Appx2-3. Finally, beginning in 2004,
Mtr. Gaylotd sought comBat related special C(‘)r'npensationv (CRSC) from the Army
Human Resources Command (HRC)’s CRSC Branch eleven times, all of which were

denied. Appx2.

Mrt. Gaylotd filed a compiaint at the Court of Federal Claims, asserting the = s{

following claims: (1) the Army wrongfully discharged him in violation of 28 Us.C.

- §1343; .(2) the Army wrongfully failed to pay him disabﬂity retirement pay in 20i3
tetroactive to his discharge in 2002; and (3) the Army wrongfully refused to pay him
CRSC. Appx18-21. The trial éoﬁrt determined that.his wrongful dischargé and CRSC

claims are barred by the statute of limitations. Appx10-12. The trial court also
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determined that Mr. Gaylord lacked standing to putsue his disability retirement claim
and that Mr. Gaylotd failed to state a claim, in any event.! Appx7-9.
This appeal followed.

~ JURISDICTIONAL STATEMENT

The Court has jurisdiction to review the final judgment of the Coutt of Federal
Claims under 28 U.S.C. § 1295(2)(3).

STANDARD OF REVIEW

This Coutt teviews de novo the trial court’s dismissal of a complaint for iack of
subject matter jutisdiction and for failure to state a aakn. Res. Conservation Grp., LLC
v. United States, 597 F.3d 1238, 1242 (Fed. Cir. 2010); BH Aircraft Co. Ine. v. United
States, 89 F.4th 1360, 1363 (Fed. Cit. 2024). Undetlying factual findings are ;eviewed

fot clear error. Id. at 1361. “An appellate coutt can afﬁrm 2 decision of the trial court

upon any ground supported by the record.” Orion Te&b.; Ine. v. United States, 704 F.3d

1344, 1350 (Fed. Cir. 2013) (citations omitted).

QUESTIONS AND ANSWERS
Has the appellant ever had another case in this Court?

No. We ate not awate of any prior appeals by Mt. Gaylotd to thiS' Coutt.

Did the trial court 1ncorrect1y decide or fall to take into account
any facts? If yes, what facts?

' As a threshold mattet, the trial coutt also determined that Mr. Gaylotd’s
complaint must be dismissed because he fails to identify a right to money damages

found in the Constitution, a statute or Government regulation, or a contract. Appx7
(quoting Folden v. United States, 379 F.3d 1344, 1345-55 (Fed. Cit. 2004)). ‘

3
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No. The Court of Federal Claims cottectly accounted for the relevant facts in
dismissing Mr. Gaylotd’s complaint for lack of jutisdiction and failure to state a claim
ﬁpon which relief can be granted. Indeed, the trial coutt dismissed the case based on
legal deficiencies with the complaint and had no occasion to decide any potential
factual disputes.

In his informal brief, Mt. Gaylotd tesponds to this question -by raising a new
legal argument fo-r the first time, that “accotding to Holly v. US the Statutory pay
continues for unlawful discharge in the Army. The Court did not direct this to my
knowledge.” Gaylord Br. at 1. We understand Mr. Gaylord’s referéncé to be to Holley
v. United States, 124 B.3d 1462 (Fed. Cir. 1997). Mx. V_Gaylo.rd’s. citation to Ho/ley

provides no basis to reverse the trial court’s decision. -

As a threshold matter, Mt. Gaylord did not raise any argument régarding Holley

at the Coutt of Federal Cléims, and thus his argumént is waived on appeal. See San
Carlos Apacke Tribe v. United States, 639 F.3d 1346, 1355 (Fed. Cir. 2011). Moreover,
Hollgy is legal authority, and thus not a fact for the trial coutt tovcor.lsider. Even if his
argument wete not waived (or was responsive to this question), it does not.help Mr.
Gaylotd. In Holley, the Court reversgd a decision of the Coutt of Federal Claims that
had awarded back pay, reiqstatement, and associated benefits to a probationaty
militaty officer who was separated from tﬁe Army for misconduct. 124 F.3d at 1463.
The Coutt determined that Mt. Holley’s discharge did not violate his statutory,

regulatoty, or constitutional rights. Id.
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Mt. Gaylotd cites Hollgy for the proposition that “the statutory pay continues
for unlawful dischatge in the Army.” Gaylotd Bt. at 1.- Mr. Gaylord appeats to be
relying on Holley's statement that “[i]f the discharge was wrongful the statutory righ£
to pay continues.” 124 F.3d at 1465. That statément is irrelevant in the conteﬁt of
Mr. Gaylord’s case. We did not assert and the trial court did not hold that a right to

pay is tetminated upon a wrongful discharge. Instead, the trial court cortectly

dismissed Mr. Gaylord’s wrongful discharge claim as time batred. Appx10. Indeed,

“[iln a military discharge case, . . . the plaintiff’s cause of action for back pay accrues at
the time of the plaintiff’s dischatge.” Martineg v. United States, 333 F.3d 1295, 1303
(Fed. Cit. 2003); Young v. United States, A529 F.3d 1380, 1383 (Fed. Cir. 2008) (“[A]
cause of action for monetary losses resulting from a wrongful discharge accrues from
the date of dischatge.” (citing Martinez, 333 F.3d at 1310)). Mr. Gaylord was
discharged in 2002, Appx45, more than twenty years prior to filing his.complaint.

The statute of limitations for filing a wrongful discharge claim is six years. 28 U.S.C.

§ 2501 (“Every claim of which the United States Court of Federal Claims has
jurisdiction shall be batred unless the petition thereon is ﬁied within six years after
such claim first accrues.”). Accordingly, Mr. Gaylord’s qungful discharge claim was -
cotrectly dismissed, énd Holley does not change the varllaly_sis.

3. Did the trial court apply the wrong law? If yes, what law should be
applied? ' E

No. The Court of Federal Claims applied the cotrect law to determine that the
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court does not have jurisdiction and that the complaint fails to state a claim and
therefore dismissing Mr. Gaylord’s claims.

Mt. Gaylotd alleged three claims in his complaint: (1) wrongful discharge; (2)
failure to pay disability retiremént pvay, including rétroactivga disability retitement pay
from 2002 to 2013; and (3) wrongful denial of CRSC. As explained above, the ttial
coutt applied the cotrect law in determining that Mr. Gaylord’s wrongful discharge
claim was batred by the statute of limitations. Similatly, as explained below, the ttial
court correctly dismissed Mt. Gaylord’s CRSC claim and claim for disability
~ retirement pay.

The ttial coutt cotrectly concluded that Mr. Gaylord’s CRSC claim is barred by
the statute of ]imitatiohs.\Appxlo-lZ. When a current or former service member is
not entitled to a benefit until a military board has detetmined that the service member
is entitled to that benefit, the service memb¢r’s claim for that benefit generally accrues -
when the first miﬁtary office that is competent to pass on the eligibility for that
benefit “hears or refuses to hear the clai@.” Chambers v. United States, 417 F.3d 1218,

1224 (Fed. Cit. 2005). This rule applies to CRSC claims because, consistent with 10

U.S.C. § 1413a(a), (d), and (e), the Financial Management Regulation (FMR) provides

that 2 “member may not be paid CRSC unless he or she has applied for and elected to

receive compensation under the CRSC program by filing an application on
Départrnent of Defense (DD) Form 2860, Claim For Combat-Related Special

Compensation (CRSC), with the Military Depattment from which he or she retired.”

6
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DoD 7000.14-R, EMR, vol. 7B, ch. 63, § 630401, Appx70.

After becoming eligible for retired pay in April 2013, Mr. Gaylotd filed 2

request for CRSC with Army HRC~the Army office created pursuant to 10 U.S.C.

§ 14132a(d) and the FMR to adjudicate CRSC claims—in June 2013. Appx49. That
request was denied in July 2013. Appx54. Accordingiy, the first competent
administrative body denied Mt. Gaylotd’s claim in July 2013, and his claim for CRSC -
accrued no later than that date. The statute of limitations for this claim is Six years.
28 U.S.C. § 2501. Because he did not file his complaint until more than ten yeérs afte£
his claim accrued, the claim is barred by the statute of h’mitations, as the trial court

| held. Appx11.

Finally, the trial coutt correctly held Mt. Gaylord lacks stanciing to pursue his
disability retirement claim aﬁd also failed to staté a claim féf hié disability .retireme'nt
claim. Appx7-9. Under 38 U.S.C. §§ 5304-5305, a veteran is préhibited from
collecting both militaty retired pay and VA disability compensation simultaneously,
unless the veteran qualiﬁes to receive both their military retired pay ?.imd VA disability
compensation concurtently under 10 U.S.C. § 1414, which reciujfes 20 yeairs of

- qualifying service for members retired for disabi]i.ty uﬁdér Chapter 61 of Title 10. 10
U.S.C. § 1414(b)(2). If the member does not qualify to receive bo';h militarfretired
pay and VA disability compensation concutrently, the membef must waive their
military retired pay, dollar-for-dollar, by the amount of | their VA disabﬂity ,

compensation. See 38 U.S.C. § 5305.
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Mt. Gaylord’s pay records show that he is reéeiying the retitement pay he seeks
in his complaint. Appx61-63. However, because he did not setve for 20 years, that
pay is offset by the amount of his VA disability compensadon. Appx61-63.
Accotdingly, Mr. Gaylord lacks standing because he is receiving the pay. he ;sks for
and thus suffers no injury in fact. Paradise Creations, Inc. ». UV Sales, Inc., 315 F.3d
1304, 1308 (Fed. Cit. 2003) (holding that to establish standing, “the piaintiff must

allege that it has suffered an injury in fact”). He also fails to state a claim because his

retirement pay is correctly offset by his VA disability compensation. 10 US.C.

§ 1414(b)(2); 38 U.S.C. § 5305.

In response to this question, Mr. Gaylord states that “the statutoty pay
continues for unlawful discharge so I should have been given my full retir¢d pay along
with back pay of retitement.” Gaylord Br. at 2. Like the previous question", Mr.
Gayl.ord again cites “Holly v. US.” Id As explained above, the statemeﬁt in Holley
that Mr. Gaylord relies on is not relevant to this case. Holley had no occasion to
decide whether a former servicemember can concurrently teceive VA disability
" compensation and medical ﬂretirern.ent pay. Instead, as the trial court explained, that
analysis is governed by 10 U.S.C. § 1414(b)(2) and 38 U.S.C. § 5305, which requires
medical retirement pay be offset by VA disability compensation. Appx7-9.

4. Did the trial court fail to consider important grounds for relief? If
yes, what grounds?

No, the Court of Federal Claims did not fail to consider important grounds fot
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relief.

In his informal brief, M. Gaj/lord states that “aécording to my sectetary of the |
Army they ordered my retired Pay long before there was a VA Waiver, so the court
should have given relief for pay.” ‘Gaylotd Bt. at 2. This atgument misses the point.
The “VA waiver” rule existed well before Mt. Gaylotd’s médical retitement. Further,
Mzr. Gaylord’s pay records r;aﬂect\ that the “VA Offset” began applying on January 1,
2003, when he began receiving compensation from the VA. Appx61. In short, Mr.
Gaylord is prohibited from collecting both retired ﬁay and VA disability
compensation simultaneously, and his pay records reﬂeét é cotrect application of that
rule. 10 US.C. § 1414(b)(2); 38 U.S.C. § 5305.

5. Are there other reasons why the trial court’s decision was wrong?
If yes, what reasons?

No. As explained above, the Coutt of Federal Claims bcorr_ectly dismissed Mrzy

Gaylotd’s claims because the court does not:possess subject—mafter jurisdiction and
the complaint fails to state a claim for which relief may be granted.

In his informal brief, M. Gayiord states that.“the court’s decision was wrong
Because they have jurisdictioﬁ. Tucker Act claims assertiné wroﬁgful mi]itaryl
d;scharge. (Holley v. United States 1997). If the discharge was Wrongful the statutory .
right to pay continues.” Gaylord Br. at 2. We do nét ;ontest that the trial courf., in
general, has jurisdiction over wrongful discharge élaims. Howevert, as explained

above, Mr. Gaylord’s wrongful discharge claim was dismissed bécause it was filed
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| CERTIFICATE OF SERVICE
I heteby certify that on May 13, 2025, I caused the foregoing document to be
electronically filed with the Clerk of the Court using CM/ ECF. The filing will also be
served by U.S. Mail at the following address:
Vincent Dewayne Gaylotd

3710 SW 30th Street
Topeka, KS 66614

/s/ Kyle S. Beckrich

KYLE S. BECKRICH
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DEPARTMENT OF THE ARMY
ARMY BOARD FOR CORRECTION OF MILITARY RECORDS
251 18TH STREET SOUTH, SUITE 385
ARLINGTON, VA 22202-3531

May 23, 2024

AR20230004558, Gaylord, Vincent D.

Mr. Vincent D. Gaylord
3710 SW 30th Street
Topeka KS 66614-2835

Dear Mr. Gaylord:

Pursuant to your request for reconsideration of ABCMR Docket Number AR20210006799,
the Army Board for Correction of Military Records (ABCMR) reconsidered your case on
- 14 May 2024. | regret to inform you that the Board denied your request for relief. A copy of the
* Board's Record of Proceedings which explains the Board's reasons for denying your requestis .
enclosed. : o

The decision in your case is final and final action has been directed in this matter under the
provisions of Section 1552 of Title 10, United States Code and Army Regulation 15-185. Since
your application has now been reconsidered, the Board will not again consider this same matter
unless your request is supported by relevant materials not previously presented to or
considered by the Board.

A copy of the Board's decision and proceedings has been furnished to the counsel you
listed on your application, Mr. Wojciech Komacki Esq, Pentagon Law Office, 1629 K Street,
Suite 300, Washington DC 20006.

Sincerely,

w2

Joseph Lister
Director
Signed by: LISTER.JOSEPH.PATRICK.1164786028

5/2372024

" “YEnclosure

Printed on @ Recycdled Paper
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DEPARTMENT OF THE ARMY
ARMY BOARD FOR CORRECTION OF MILITARY RECORDS
251 18TH STREET SOUTH, SUITE 385
ARLINGTON, VA 22202-3531

May 20, 2024

AR20230004558, Gaylord, Vincent D.

Mr. Wojciech Kornacki Esqg
Pentagon Law Office

1629 K Street, Suite 300
Washington DC 20006

Printed on Recycled Paper

Apwe31




- Additional material
from this filing is
available in the

Clerk’s Office.




