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QUESTIONS PRESENTED 

 

1. Whether having no Tarahumara translator at his sentencing hearing amounted to a 

denial of counsel, allowing Appellant to collaterally attack his 2014 guilty plea 

being used to elevate Appellant to career criminal status. 

 

2. Whether having no Tarahumara translator at his guilty plea and sentencing hearing 

amounted to a denial of counsel, allowing Appellant to collaterally attack his 2015 

guilty plea being used to elevate Appellant to career criminal status. 
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1. Heraclio Duran-Gonzalez, Petitioner and Defendant-Appellant in Court 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner Heraclio Duran-Gonzalez respectfully requests that a writ of certiorari 

be issued to review the judgment of the United States Court of Appeals for the Fifth 

Circuit in this case. 

 

OPINIONS BELOW 

 

The published opinion of the United States Court of Appeals for the Fifth Circuit 

was handed down on June 2, 2026 and is attached. (App. A).  The judgment and sentence 

of the Honorable Judge Davis Counts, District Judge for the Western District of Texas, 

Pecos Division, dated July 27, 2018 is attached. (App. B).   

 

 

JURISDICTION 

 

The panel opinion and judgment of the United States Court of Appeals for the Fifth 

Circuit ("Court of Appeals") was entered on June 2, 2026 in a published opinion and 

therefore this Petition is timely filed.  This Court has jurisdiction pursuant to 28 U.S.C. 

§ 1254(1). 
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STATEMENT OF THE CASE 

 

A. Facts and Proceedings in the Trial Court 

 

On December 12, 2017, Appellant was charged by Indictment with one 

count of a violation of 21 U.S.C. §841(a)(1) and 18 U.S.C. §2 alleging that he, 

with others, aiding and abetting one another, knowingly did possess with intent to 

distribute 50 kilograms or more, but less than 100 kilograms of marihuana, a 

controlled substance. (ROA.21-22) 

He plead guilty on January 10, 2018.  At this hearing the Appellant had the 

services of a translator (Derek Taylor) who translated the proceedings and the 

documents to him in his native language, Tarahumara.  (ROA.154,158).  Even with 

the Tarahumara translation, there were instances where it was difficult for the 

Appellant to understand the proceedings: 

THE COURT: Has anyone threatened you or forced you in any way to 

cause you to plead guilty today? Mr. Duran? 

 

THE DEFENDANT: Yes. 

 

THE COURT: Let me rephrase the question. Has anyone threatened you to 

cause you to plead guilty today? 

 

THE DEFENDANT: No. 

(ROA.149) 

After the plea hearing was completed, a Pre-Sentencing Report was prepared.  The 

PSR set his base offense level for aiding and abetting possession with intent to 
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distribute 50 kilograms or more, but less than 100 kilograms of marijuana at 22.  

He received a two point minor participant downward adjustment but was then, 

relevant to this appeal, he was enhanced as a career offender due to two prior 

guilty plea sentences in 2014 and 2015, bringing his offense level to 32.  After the 

application of a three level reduction for acceptance of responsibility the total 

offense level was assessed at 29. (ROA.173)  His Criminal History Score (mainly 

because of the inclusion of these two prior guilty pleas) was assessed at 7 points, 

and his guideline range was 151 to 188 months. (ROA.175,177) Appellant 

objected to these prior offenses being used to enhance his sentence both in a 

sentencing memorandum and at the sentencing hearing. 

 He was sentenced on June 18, 2018.  At sentencing he once again had the 

services of Tarahumara translator Derek Taylor.  Appellant plead for a downward 

variance and argued that the District Court should refrain from applying career 

offender status because Appellant did not have the benefit of a Tarahumara 

translator in the prior guilty pleas (2014 and 2015) that were used to enhance his 

sentence to a career offender status.   

 

1. 2014 Conviction 

The first prior offense that was used to enhance Appellant’s sentence was 

2:14-CR-1655.  He pled guilty to that offense and was sentenced to time served.  

He was represented by counsel and although he had the benefit of a Tarahumara 
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translator at his plea hearing, it was nevertheless plagued by a marked inability to 

communicate.  The following testimony illustrates the communication breakdown 

that recurred repeatedly in the plea hearing in this case, even with a Tarahumara 

translator: 

THE COURT: Okay, sir. I need you to listen to the question and I need you 

to answer directly. Are you being treated for any type of physical or mental 

illness? 

 

THE DEFENDANT: No, I’m not. I don’t drink.  

 

THE COURT: All right. Sir, did you understand the question I just asked 

you? I’m not asking you if you’re drinking.  

  

THE DEFENDANT: Yes.  

 

THE COURT: I’m asking you do you have any sicknesses, sir?  

  

THE DEFENDANT: No.  

 

THE COURT: Is anyone -- I’m sorry.  

 

MR. SPEAKER: May I check his earphone?  

 

THE COURT: Sure, sure.  

 

MR. SPEAKER: Thank you, ma'am.  

 

THE COURT: Thank you. Is anyone forcing you or threatening you to plead 

guilty?  

  

THE DEFENDANT: Guilty.  

 

THE COURT: Okay. I don't think he’s understanding my questions.  

 

THE INTERPRETER: The interpreter would be willing to rephrase it.   
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MS. MILNER: Can you please let him know to answer yes or no to her 

questions?  

 

THE DEFENDANT: You mean like if someone ordered me to?  

  

MS. MILNER: Can we possibly put this at the end of the calendar, Your 

Honor?  

  

THE COURT: Would the interpreter be available say another half an hour? 

  

THE INTERPRETER: I would be, Your Honor.  

 

THE COURT: I apologize but we’re not seeming to make any progress 

here.   
 

THE INTERPRETER: Yes, Your Honor. The interpreter recognizes the 

difficulty with which the defendant understands the issues or how to 

respond. 

(ROA.451-52) 

 

 The hearing continues: 

THE COURT: Has anyone made any promises to get you 7 to plead guilty 

that’s not in your plea agreement?  

 

THE DEFENDANT: Yes.  

 

MS. MILNER: Can we go to the interpreter?  

(Pause) 

  

THE INTERPRETER: The interpreter requests a rephase in the question.  

 

THE COURT: Sure. Has anyone made any promises to get you to plead 

guilty that are not in your agreement?  

  

THE DEFENDANT: Yes.  

 

THE COURT: Can we ask him in Spanish again? All right. Has anyone 

made any promises that are not contained in your plea agreement?  

  

THE DEFENDANT: That it was not written?  
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THE COURT: Right.  

 

THE DEFENDANT: No. 

(ROA.461) 

 

The plea hearing ended with Appellant’s counsel giving her opinion that the 

hearing would not have been possible without the assistance of a Tarahumara 

translator.   

THE COURT: Ms. Milner, anything else?  

 

MS. MILNER: Yes. Just for the record, Your Honor, prior to the hearing, 

we met with the interpreter, the Tarahumara interpreter. I don't think that 

without his interpretation he would have understood the legal concepts in 

the plea agreement. So yes –  

  

THE COURT: It was a joint effort so –  

  

MS. MILNER: Right.  

 

THE COURT: Thank you, all. 

(ROA.464) 

 This 2014 case then proceeded to a sentencing hearing.  Disturbingly, 

counsel for Appellant, despite the prior problems, waived Appellant’s right to a 

Tarahumara translator in his sentencing with the following discussion.  The record 

shows that the plea hearing almost was not successful due to problems in 

communication..  The Court was also concerned as can be seen: 

THE COURT: So, will there be any need for a Tarahumara interpreter? 

 

MS. MILNER: No, there will not be, Your Honor. We needed one in order 

for him to enter his plea. With the help of the interpreter, he understood the 
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legal concepts. We tried to plea him twice, and finally the second time it was 

successful. No. But I spoke with him, I read the report to him. He feels 

comfortable proceeding in Spanish. 

 

THE COURT: All right. Ms. Milner, I can accept your recommendations, 

but just so the record is clear, let me just ask Mr. Duran directly. 

 

Mr. Duran, the proceedings this morning are not held in your native 

Tarahumara language. We can proceed with the Spanish language only if 

you can tell me if you understand Spanish sufficiently in order to continue 

this morning.  

 

THE DEFENDANT: Yes. 

 

THE COURT: All right. Then that's the way we'll proceed. 

(ROA.468-69) 

This being a sentencing hearing which mainly consisted of discussion 

among the attorneys and the Court, there were not many instances where one could 

discern the level of understanding of Appellant.  On the one occasion in which 

Appellant was given the opportunity to speak, however,  it appears that he does not 

understand the question from the Court and is not capable of providing any 

testimony. 

THE COURT: All right. Mr. Duran, would you want to say anything at this 

time on your own behalf? 

 

THE DEFENDANT: Well, thank you very much. 

(ROA.470) 

2. 2015 Conviction 

Appellant appeared in Court again in docket number 2:15-CR-4410.  His 

2015 guilty plea was taken in front of the same magistrate as heard the testimony 
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in the 2014 case.   This magistrate witnessed the multiple communication issues in 

the prior case, including the attorney’s statement that proceeding would have been 

impossible without Tarahumara translation.  However, Appellant’s plea was taken 

with no Tarahumara translator present and Magistrate Judge Garza made no 

inquiry whatsoever into the lack of a translator, counsel’s opinion as to proceeding 

without a Tarahumara translator, and no inquiry of the Defendant as to whether he 

waived a translator.  This plea was different functionally this time in that there 

were 2 Defendants who merely together answered “yes” to all questions and did 

not testify otherwise. This most likely accounts for the lack of confusion as 

Appellant merely parroted what his co-defendant stated. 

Similarly, there was no discussion regarding this issue at sentencing, even 

though the judge at the 2015 sentencing hearing was the also same judge that made 

a concerned inquiry as to the absence of a Tarahumara translator for this defendant 

in 2014.  Appellant’s lawyer at that hearing stated that it was her belief that he 

believed that although Appellant had no formal education whatsoever, was not a 

native Spanish speaker, and could neither read nor write in Spanish, that he was 

somehow able to proceed in Spanish and did not need a Tarahumara translator.    

And I just wanted to answer what I would anticipate would be the Court's 

concern, is to how this happens a second time. Mr. Duran is really a very 

naive person. He has no formal education. Spanish is his second language. 

He does speak it well enough to proceed in court. I checked that out early 

on, but Raramuri is his first language. He has a -- He's very unsophisticated, 
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and he has a disposition of many Tarahumaras culturally, which is they're 

not aggressive, they're not -- and I only speak to this because I had an expert 

witness once on it, that he had studied the Tarahumara culture, and he   

explained to me that it is not -- it's simply not as confrontational, they are 

culturally less likely to stand up and say, "No, I don't want to do that." So, 

unfortunately, he's very easy to take advantage of. 

(ROA.494)  

 

It appears that in this case his counsel did not enlist the aid of a Tarahumara 

translator at any stage at all, leaving one to wonder, considering the obvious 

difficulties in the 2014 case, how counsel was able to communicate with her client 

to be able to represent him, discuss his case, render advice, and to represent to the 

Court that her client had waived his right to having the proceedings translated into 

Tarahumara, especially after she made great pains to describe how unsophisticated 

he was.  The Court at sentencing, different from the 2014 case, did not inquire of 

the Defendant himself if he waived his right to a translator in his own language. 

3. Current Appeal 

In advance of the sentencing hearing in the case currently on appeal 

Appellant filed a sentencing memorandum that argued in favor of a downward 

variance based on several considerations, including: 

Mr. Duran-Gonzalez never had anything translated or interpreted for him in 

a language which he understood. He had no interpreter for attorney-client 

conferences, nor at any stage of the prosecution, up through and including 

guilty plea, pre-sentence interview, sentencing, his right to appeal, and the 

notice of the terms of supervised release which he was forced to sign, 

although he could not, at the time, write his own name. No one explained the 

terms of supervised release to him in a language that he could understand. 

(ROA.414) 
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Appellant’s condition was eloquently described 

 

Among the many pieces of information which could not be conveyed by his 

attorney were: immigration consequences of his plea, the Government's 

offer(s), the consequences of the offer, and the possibility of a counter offer, 

negotiations, or trial. (Padilla). Mr. Duran was denied access to counsel 

because they could not confer, outside of the times that the Court 

scheduled hearings: re-arraignment and sentencing. Throughout the 

prosecution of the case, Mr. Duran could not describe to his defense counsel 

the circumstances which would give rise to substantial mitigation under 

USSG 5K2.12, Duress. They simply could not communicate outside of the 

times that they were at the courthouse, using the services of a bridge 

interpreting. 

 

Mr. Duran speaks some Spanish. But, because he did not have even one day 

of school in Mexico, his Spanish is sparse and includes no abstractions, like 

guilt, innocence, immigration consequences, crime, sentencing, or 

supervised release. Nor does his Spanish afford him the ability to describe 

the mitigating circumstances surrounding the crime, nor describe his role in 

the offense, his understanding of the proceedings, the notion of a trial or of a 

 contract. Mr. Duran could not grasp large units of time, such as weeks, 

months and years. 

 

Mr. Duran never learned to read: he could not read nor write his own name. 

When arrested in the Western District of Texas, agents wrote Mr. Duran's 

first name, the way that DEA agents expected it to be spelled. They 

instructed Mr. Duran to copy the characters forming “Heraclio”. This is the 

origin of the misspelling of his name. He was drawing the characters 

which agents drew for him, to “sign” his name. In the District of New 

Mexico, the Court learned of Mr. Eraclio's name from the Mexican 

Consulate. The Mexican Consulate included a middle name “Modesto” 

which was also not Mr. Duran's name. It was not a name given him by 

his parents. It was a name given to him by a Protestant minister, in some 

Protestant or Catholic ritual in which a person takes on another name, like 

a confirmation name. Mr. Duran-Gonzalez rejects this name, which is 

relevant here to show how profoundly hampered Mr. Duran was in 

these proceedings. Until he received the services of properly interpreted 

court proceedings and attorney-client conferencing, in person, he was in the 

dark. This name confusion is a microcosm, a holon of the deficiency in Mr. 
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Duran's prior conviction. Mr. Duran able to participate in his defense, 

standing up for the name his parents gave him at birth. 

 (ROA.414-16) 

The Government’s response was simply that the Appellant had lawyers in the prior 

cases and had been speaking Spanish for 17 years.  (ROA.163)  This response does 

not consider that while Spanish is spoken in Mexico, Appellant is from an isolated 

community that does not speak Spanish and does not have many of the legal 

concepts that we take for granted in a modern society and language or that at 

important hearings in the 2014 and 2015 cases the attorney did not use a 

Tarahumara translator at all.   

The District Court in the case on appeal in ruling on Appellant’s objection to 

the inclusion of these prior convictions, made no findings on the validity or 

invalidity of the inclusion of these convictions to set Appellant’s sentencing level 

and career criminal status, and simply ruled that Appellant’s motion for a 

downward variance was denied with no further explanation or specificity.  

(ROA.163)  The Court sentenced Appellant to 151 months based upon a 

sentencing level of 29 and a category of VI.  Had these prior offenses not been 

incorporated he would have had a sentencing level of 17 and a category level of II, 

which translates to a sentencing range of 27-33 months. 

On June 2, 2026 the United States Court of Appeals for the Fifth 

Circuit affirmed the decision of the District Court in an published decision. 



12 

 

United States v. Duran-Gonzalez, (2026 U.S. App. LEXIS 15874 * | 2026 

LX 263201 | __ F.4th __ | 2026 WL 1542875). 

B. Appellate Proceedings 

 

On appeal Appellant argued that the District Court incorrectly relied on 

his two prior convictions in treating him as a career criminal under Sentencing 

Guideline Section 4B1.1(b).  Appellant argued that his prior convictions cannot 

be used to support the career-criminal enhancement because: (1) the absence of 

translator violated due process; (2) his plea was not knowing and voluntary; (3) 

he did not have effective assistance of counsel; and (4) lack of a translator 

effectively denied him his right to appointed counsel under Gideon v. 

Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed.2d 799 (1963). 

The Fifth Circuit, citing Custis v. United States, 511 U.S. 485, 487, 114 S. 

Ct. 1732, 128 L. Ed. 2d 517 (1994), affirmed the ruling of the District Court, ruling 

that the absence of an interpreter does not amount to denial of counsel and it is 

therefore not a valid basis on which to collaterally attack a prior sentence in the 

context of a career-criminal enhancement.  United States v. Duran-Gonzalez, (2026 

U.S. App. LEXIS 15874 * | 2026 LX 263201 | __ F.4th __ | 2026 WL 1542875). 

 

 

 



13 

 

REASONS FOR GRANTING THIS PETITION 

1.  The Petition should be granted because having no Tarahumara 

translator in his 2014 and 2015 cases amounted to a denial of counsel, 

allowing Appellant to collaterally attack these convictions. 

 

The Court Interpreters Act, 28 U.S.C. §1827, provides a defendant who 

speaks only or primarily a language other than the English language a statutory 

right to a "court-appointed interpreter when [his] comprehension of the 

proceedings or ability to communicate with counsel is impaired." "The clerk of the 

court, or other court employee designated by the chief judge, shall be responsible 

for securing the services of certified interpreters and otherwise qualified 

interpreters required for proceedings initiated by the United States." 28 USC 

§1827(c)(2). 

The Court Interpreters Act requires, in pertinent part, the appointment of an 

interpreter when a judge, either sua sponte or on the motion of a party, determines that 

the defendant "speak[s] only or primarily a language other than the English language" 

and that fact would "inhibit such party's comprehension of the proceedings or 

communication with counsel or the presiding judicial officer." 28 U.S.C. § 

1827(d)(1)(A). In other words, an interpreter should be appointed when the district 

court finds that the "defendant's ability to comprehend the proceedings or 

communicate with counsel is inhibited by language or hearing problems." United 

States v. Perez, 918 F.2d 488, 490 (5th Cir. 1990).  The need for translation of the 
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pretrial proceeding puts the district court on notice of the need to make inquiry 

regarding the defendant's language competency." Perez, 918 F.2d at 490 cited in 

United States v. Herrera-Quinones, 2024 U.S. App. LEXIS 1926 (5th Cir. January 29, 

2024) 

The Fifth Circuit has recognized that while there is no constitutional right as 

such to a Court-appointed interpreter in and of itself, the lack of an interpreter 

could nonetheless lead to the defendant being inhibited from such comprehension 

of the proceedings or the testimony given against him in English to such an extent 

as to have made the trial fundamentally unfair. United States v. Tapia, 631 F.2d 

1207, 1210 (5thCir. 1980). The Fifth Circuit noted that "the basic inquiry on 

whether or not the failure to provide an interpreter was error still must be whether 

such failure made the trial fundamentally unfair." Id. (emphasis added). 

Well-established principles of due process bar trying a defendant, who 

"lacks the capacity to understand the nature and object of the proceedings against 

him, to consult with counsel, and to assist in preparing his defense" because 

"though physically present in the courtroom, [he] is in reality afforded no 

opportunity to defend himself. . . . [This prohibition] is fundamental to an 

adversary system of justice." See Drope v. Missouri, 420 U.S. 162, 171, 95 S. Ct. 

896, 43 L. Ed. 2d 103 (1975). The right to be meaningfully present at trial is 

critical to due process. Rushen v. Spain, 464 U.S. 114, 117, 104 S. Ct. 453, 78 L. 
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Ed. 2d 267 (1983) ("Our cases recognize that the right to personal presence at all 

critical stages of the trial . . . [is a] fundamental right[] of each criminal 

defendant."). "The Constitution requires that a defendant sufficiently understand 

the proceedings against him to be able to assist in his own defense. Ensuring that 

the defendant has that minimum understanding is primarily the task of the trial 

judge." Ferrell v. Estelle, 568 F.2d 1128, 1132-33 (5th Cir. 1978), opinion 

withdrawn due to petitioner's death, 573 F.2d 867 (5th Cir. 1978). 

Appellant challenged the inclusion of the 2014 and 2015 adjudications to 

increase his criminal history score and to support the career criminal enhancement 

which was applied.  The Fifth Circuit however, citing Custis v. United States, 511 

U.S. 485, 487, 114 S. Ct. 1732, 128 L. Ed. 2d 517 (1994), affirmed the ruling of 

the District Court, ruling that the absence of an interpreter does not amount to 

denial of counsel and it is therefore not a valid basis on which to collaterally attack 

a prior sentence in the context of a career-criminal enhancement. 

 Appellant would urge to this Appeals Court that his case is novel and that 

due process requires that these prior convictions be held to be invalid for 

enhancement purposes and that a precedent must be set to stop this situation from 

occurring again.  It is clearly the law, as cited by the Fifth Circuit, that the total 

absence of counsel makes a prior conviction invalid and subject to collateral 

challenge.  Appellant concedes that he did have an appointed attorney provided for 
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him, but argues that the attorney was counsel in name only and not truly present 

for him in his defense.  If counsel is present but makes no effort to address this 

issue (as in the 2014 case) or does not get a translator to communicate with his or 

her client (as in the 2015 case), is that not that same as no counsel at all?   

It has been held that the absence of an interpreter can amount to ineffective 

assistance of counsel.   Gonzalez v. Phillips, 195 F. Supp. 2d 893, 900-01 (E.D. 

Mich. 2001) (finding that attorney's failure to request an interpreter constituted 

deficient performance and that confidence in the conviction was 

undermined)[emphasis mine];  Ling v. State, 288 Ga. 299, 702 S.E.2d 881, 883 n.1 

(Ga. 2010) (finding that trial counsel's failure to secure an interpreter was not 

professionally reasonable when it was based on fear that use of the interpreter 

might cause the jury to grow impatient and speculative fear of juror bias against 

non-English speakers); In re Khan, 184 Wn.2d 679, 363 P.3d 577, 582 (Wash. 

2015) (finding decision to not request an interpreter "is not a meaningful strategy 

worthy of deference" but that the prejudice prong was still not met). 

The transcripts from the prior hearings are in the record and this Appeals 

Court can observe fact that Appellant was unable to understand Spanish to the 

extent necessary to proceed in his defense.  Consider the following exchange from 

the 2014 case:  
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THE COURT: Okay, sir. I need you to listen to the question and I need you 

to answer directly. Are you being treated for any type of physical or mental 

illness? 

 

THE DEFENDANT: No, I’m not. I don’t drink.  

 

THE COURT: All right. Sir, did you understand the question I just asked 

you? I’m not asking you if you’re drinking.  

  

THE DEFENDANT: Yes.  

 

THE COURT: I’m asking you do you have any sicknesses, sir?  

  

THE DEFENDANT: No.  

 

THE COURT: Is anyone -- I’m sorry.  

 

MR. SPEAKER: May I check his earphone?  

 

THE COURT: Sure, sure.  

 

MR. SPEAKER: Thank you, ma'am.  

 

THE COURT: Thank you. Is anyone forcing you or threatening you to plead 

guilty?  

  

THE DEFENDANT: Guilty.  

 

THE COURT: Okay. I don't think he’s understanding my questions.  

 

THE INTERPRETER: The interpreter would be willing to rephrase it.   

 

MS. MILNER: Can you please let him know to answer yes or no to her 

questions?  

 

THE DEFENDANT: You mean like if someone ordered me to?  

  

MS. MILNER: Can we possibly put this at the end of the calendar, Your 

Honor?  
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THE COURT: Would the interpreter be available say another half an hour? 

  

THE INTERPRETER: I would be, Your Honor.  

 

THE COURT: I apologize but we’re not seeming to make any progress 

here.   
 

THE INTERPRETER: Yes, Your Honor. The interpreter recognizes the 

difficulty with which the defendant understands the issues or how to 

respond. 

(ROA.451-52) 

 

 The hearing continues: 

THE COURT: Has anyone made any promises to get you 7 to plead guilty 

that’s not in your plea agreement?  

 

THE DEFENDANT: Yes.  

 

MS. MILNER: Can we go to the interpreter?  

(Pause) 

  

THE INTERPRETER: The interpreter requests a rephase in the question.  

 

THE COURT: Sure. Has anyone made any promises to get you to plead 

guilty that are not in your agreement?  

  

THE DEFENDANT: Yes.  

 

THE COURT: Can we ask him in Spanish again? All right. Has anyone 

made any promises that are not contained in your plea agreement?  

  

THE DEFENDANT: That it was not written?  

  

THE COURT: Right.  

 

THE DEFENDANT: No. 

(ROA.461) 

 

The plea hearing ended with Appellant’s counsel giving her opinion that the 
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hearing would not have been possible without the assistance of a Tarahumara 

translator.  However at the sentencing hearing in this case there was no 

Tarahumara translator.   

In the 2015 case Magistrate Judge Garza, who oversaw the difficult plea 

hearing in 2014, made no inquiry whatsoever into the lack of a translator, counsel’s 

opinion as to proceeding without a Taramuhara translator, and no inquiry of the 

Defendant as to whether he waived a translator.  Similarly, there was no discussion 

regarding this issue at sentencing, even though the judge in 2015 was the same as 

in 2014.   

Even more disturbing is that in the 2015 case Appellant’s counsel did not 

enlist the aid of a Tarahumara translator at all, leaving one to wonder how counsel 

was able to communicate with her client to be able to represent him, discuss his 

case, render advice, and to represent to the Court that her client had waived his 

right to having the proceedings translated into Tarahumara, especially after she 

made great pains to describe how unsophisticated he was.  How is this any 

different from having no counsel at all?  Appellant would argue that the record 

leads to a definite and firm conviction that a mistake has been committed because a 

counsel that one cannot communicate with is no counsel at all and that these prior 

convictions be held to be invalid. 
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2.  The Petition should be granted because Appellant Lacked Capacity to   

Waive his Right to a Translator 

 

 It is anticipated that the Government will argue that Appellant, through the 

actions of his counsel, waived the right to Tarahumara translation in the sentencing 

hearing in 2014 and both hearings in 2015.  Any alleged waiver was insufficient to 

waive such a fundamental right under the facts in this case because any inquiry of 

Appellant as to whether he waived this right was conducted in Spanish, not 

Tarahumara.  Only the use of a Tarahumara interpreter would ascertain whether 

Petitioner knew that the waiver was occurring and agreed to it.  Even if Appellant 

was present and physically standing next to his attorney at the prior hearings, the 

Supreme Court has held that an Appeals Court cannot assume that Petitioner heard 

or understood the full ramifications of the waiver because he did not sufficiently 

understand Spanish. See Gonzalez v. United States, 553 U.S. 242, 246-48, 128 S. 

Ct. 1765, 170 L. Ed. 2d 616 (2008) (the petitioner required an interpreter and the 

Supreme Court could only assume that he "did not hear, or did not understand, the 

waiver discussions"). 

Without indication that an interpreter was present at the bench conference as 

well, Petitioner's mere physical presence at the bench conference has no 

significance.  Garcia v. Davis, 2018 U.S.Dist. LEXIS 193380 (SD Tex. [Mcallen] 

August 1, 2018) The use of an interpreter most likely falls among those "basic 

trial choices" which "are so important that an attorney must seek the client's 
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consent in order to waive the right," yet would not require personal participation in 

the waiver. Gonzalez, 553 U.S. at 247-48.  

"Concerning [exercise or waiver of basic trial rights], an attorney must both 

consult with the defendant and obtain consent to the recommended course of 

action." Florida v. Nixon, 543 U.S. 175, 187, 125 S. Ct. 551, 160 L. Ed. 2d 

565 (2004). Such examples include "whether to plead guilty, waive a jury, 

testify in his or her own behalf, or take an appeal." Id. An interpreter, key to 

the defendant's ability to understand the proceeding around him, is also 

appropriate for this category. 

 

Although the Magistrate and District judge were familiar with this Defendant and 

his need for Tarahumara translation due to the 2014 case, there is no mention of 

whether 2015 counsel even made an inquiry in Appellant’s native language as to 

whether Tarahumara translation was waived.  Appellant’s rights were knowingly 

ignored by court and counsel, and Appellant was in no position to speak up for 

himself when his attorney stood silent. 
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CONCLUSION 

 Petitioner respectfully submits that this Court should grant certiorari to 

review the judgment of the United States Court of Appeals for the Fifth Circuit. 

 Respectfully submitted this 14th  day of July, 2026. 
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