In the

Supreme Court of the Anited States

ELIJAH PORTER,
Petitioner,
V.
UNITED STATES OF AMERICA,

Respondent.

On Petition for a Writ of Certiorari
to the United States Court of Appeals
for the Fifth Circuit

PETITION FOR A WRIT OF CERTIORARI

OMODARE B. JUPITER
Federal Public Defender

VICTORIA E. MCINTYRE

Counsel of Record
Federal Public Defender’s Office
Southern District of Mississippi
2510 14th Street, Suite 902
Gulfport, Mississippi 39501
(228) 865-1202
victoria_mcintyre@fd.org




QUESTIONS PRESENTED

1. Whether an officer’s access of an automatic license plate reader database,
which indiscriminately collects and stores personally identifying information and
location history and allows for the access of such information retrospectively,

constitutes a search for purposes of the Fourth Amendment.

2. Whether a firearm that is capable of automatic fire is an “Arm[]” within the

meaning of the Second Amendment.



PARTIES TO THE PROCEEDING
Petitioner is Elijah Porter, who was the Defendant-Appellant in the court

below. Respondent, the United States of America, was the Plaintiff-Appellee in the

court below.

RELATED PROCEEDINGS

This case arises from and is related to the following proceedings in the United
States District Court for the Southern District of Mississippi and the United States

Court of Appeals for the Fifth Circuit:

o United States v. Porter, No. 1:24-cr-11, United States District Court for
the Southern District of Mississippi. Judgment entered on August 5,
2024.

o United States v. Porter, No. 25-60163, United States Court of Appeals

for the Fifth Circuit. Judgment entered on March 17, 2026.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Elijah Porter respectfully petitions for a writ of certiorari to review

the judgment of the United States Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The opinion of the court of appeals is reported at 170 F.4th 381 and is
reproduced in Appendix A at App. la-14a. The district court’s judgment of conviction
and sentence 1s reproduced in Appendix B at App. 15a-21a. The district court’s order
denying petitioner’s motion to suppress, in part, is unreported and is reproduced in
Appendix C at App. 22a. The district court’s oral ruling denying petitioner’s motion
to suppress is reproduced in Appendix D at App. 23a-49a. The district court’s order
denying the remainder of petitioner’s motion to suppress is unreported and is

reproduced in Appendix E at App. 50a.

JURISDICTION

The judgment of the court of appeals was entered on March 17, 2026. On June
9, 2026, Justice Alito extended the time within which to file a petition for a writ of
certiorari to and including July 15, 2026. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

CONSTITUTIONAL PROVISIONS INVOLVED

The Fourth Amendment to the United States Constitution provides in relevant
part: “The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no

Warrants shall issue, but upon probable cause[.]” U.S. CONST. amend. IV.



The Second Amendment to the United States Constitution provides: “A well
regulated Militia, being necessary to the security of a free State, the right of the

people to keep and bear Arms, shall not be infringed.” U.S. CONST. amend. II.

INTRODUCTION

Automatic license plate readers (“ALPRs”) collect data on every vehicle that
passes a location where a camera is stationed, regardless of whether individual
drivers or passengers are suspected of criminal activity. This data includes not only
the license plate number, but also a photograph of the vehicle, its make, model, and
color. It extends to the vehicle’s owner, the driver, and even to the vehicle’s “association”
with other individuals not driving, including their criminal records. ALPR systems
collect and store this data, as well as detailed location and time information, in
massive databases that can be accessed retrospectively for weeks, months, or even
years. This data allows the government to “travel back in time to retrace a person’s
whereabouts” without needing to “know in advance whether they want to follow a
particular individual, or when.” Carpenter v. United States, 585 U.S. 296, 312 (2018).
The court of appeals below, however, held that accessing this information does not
require a warrant because it is not a search under the Fourth Amendment.

That decision is inconsistent with Chatrie v. United States, 609 U.S. ---, No. 25-
112, 2026 WL 1855568 (U.S. June 29, 2026). In Chatrie, this Court held that an
individual has a legitimate expectation of privacy in his cell-phone location data, such
that obtaining cell phone location history, even for only a two-hour duration of time,

from a third-party tech company constitutes a Fourth Amendment search subject to

the warrant requirement. Id. at *9. The same result governs here. In this country,



vehicles—no less than cell phones—are “a pervasive and insistent part of daily life,”
and driving “is indispensable to participation in modern society.” Id. at *15. ALPRs
collect data on each individual that passes its camera. The data is detailed, collected
indiscriminately, and is used to conduct retrospective searches. An individual
possesses a reasonable expectation of privacy in this information chronicling his
movements, and an officer who accesses this information conducts a search under the
Fourth Amendment.

This Court should grant plenary review to resolve this important and recurring
question. Flock Safety, “the largest fixed LPR network,” and the vendor of the ALPRs
at issue here, boasts that it records over 20 billion ALPR scans each month across the
country.! This Court’s intervention is urgently needed, as federal, state, and local
law enforcement officers are increasingly accessing that massive collection of data
without any of the Fourth Amendment’s safeguards. Alternatively, this Court should
grant the petition, vacate the judgment below, and remand so that the court of
appeals can consider this Court’s guidance in Chatrie.

At a minimum, this Court should hold the petition pending resolution of
Viramontes v. Cook County, No. 25-238 (cert. granted June 30, 2026) and Grant v.
Higgins, No. 25-566 (cert. granted June 30, 2026). During the unlawful search of Mr.
Porter’s vehicle, an officer recovered a firearm equipped with a machinegun

conversion switch, and Mr. Porter was convicted for possession of that firearm under

1 See National LPR Network, Flock Safety, https://perma.cc/UMZ5-99YV; Gideon Epstein,
Flock Gives Law Enforcement All Over the Country Access to Your Location, ACLU Mass. Data for
Just. Project (Oct. 7, 2025), https://perma.cc/7XRJ-C6KR.



18 U.S.C. § 922(0). The court of appeals rejected Mr. Porter’s constitutional challenge
to his conviction, relying on circuit precedent that holds that a firearm capable of
firing automatically is not an “Arm[]” for Second Amendment purposes. This Court’s
decision in Viramontes and Grant is likely to shed substantial light on the proper
analysis of that question, as those cases present the related question of whether the
Second and Fourteenth Amendments guarantee the right to possess AR-15 platform
and similar semiautomatic rifles. If the Court grants relief in those cases—or even
clarifies the nature of the Second Amendment inquiry—it should grant the petition,
vacate the decision below, and remand so that the court of appeals can consider that
guidance in the first instance. Alternatively, it should grant plenary review to

confirm that the Second Amendment covers the firearm at issue here.

STATEMENT OF THE CASE

1. Petitioner Elijah Porter was driving westbound on U.S. Highway 90 in
Gautier, Mississippi in his brother’s car. ROA.43. As he drove down the highway,
Flock ALPRs recorded the car’s license plate, and the license plate triggered an
“alert.” App. 2a. The ALPR sent a Gautier police officer a picture of the vehicle, its
tag information, and the names of two individuals with whom the car was
“associated”: the actual owner (Mr. Porter’s brother) and Mr. Porter. ROA.207. The
“alert” also informed the officer that Mr. Porter had an outstanding warrant in
Crystal Springs, Mississippi. See id. at 2a.

Based on the ALPR hit, the officer conducted a traffic stop. ROA.227; see App.

2a. There was no allegation of any other traffic violation. See id. The officer located



a Glock pistol equipped with a machinegun conversion switch underneath the driver’s
seat. See id. at la, 2a.

2. Mr. Porter was charged by indictment with one count of possession of a
machinegun, in violation of § 922(0). App. la. He moved to suppress the firearm
recovered by the warrantless search. Id. at 3a-4a. As relevant here, he challenged
the warrantless search of the location and movement data of the vehicle he was
driving. Id. at 4a. Mr. Porter also moved to dismiss the indictment as
unconstitutional under the Second Amendment. Id. The district court denied all of
Mr. Porter’s motions. App. 22a, 50a.

After a bench trial, Mr. Porter was convicted of violating § 922(0). ROA.307.
The district court sentenced him to a 46-month term of imprisonment and a three-
year term of supervised release. App. 16a-17a.

3. A panel of the Fifth Circuit affirmed in a published opinion. See App. la-
14a. The court of appeals first held that officers do not conduct a search when they
access data in the ALPR system, so no warrant was required. App. 6a. The court
recognized that the ALPRs allow the government to access a historical record of a
vehicle’s movement and to retrace a person’s whereabouts. See App. 8a. It
nevertheless treated access of the ALPR system as analogous to the use of a beeper
to assist in an hours-long tail of a car, which this Court held “raise[d] no constitutional
1ssues which visual surveillance would not also raise.” United States v. Knotts, 460

U.S. 276, 285 (1983). In the court of appeals’ view, ALPRs did not implicate the



Fourth Amendment because they similarly provide information about a vehicle’s
location on “public streets and highways.” App. 6a-7a.

The court of appeals also rejected Mr. Porter’s facial and as applied Second
Amendment challenges to his conviction under § 922(0). See App. 4a, 13a-14a.
Relying on circuit precedent, the court held that “machineguns ‘do not receive Second
Amendment protection.”” App. 13a (quoting Hollis v. Lynch, 827 F.3d 436, 451 (5th
Cir. 2016)). The court continued to treat that precedent as binding, notwithstanding
this Court’s decision in New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 597 U.S. 1
(2022), because it understood Bruen to recognize a “historical tradition of prohibiting
the carrying of dangerous and unusual weapons.” App. 14a n.24 (quoting United
States v. Wilson, 164 F.4th 380, 386 (5th Cir. 2026)).

REASONS FOR GRANTING THE PETITION

This case presents two important constitutional questions that warrant this
Court’s attention. First, this Court should grant review to resolve whether an officer’s
use of an ALPR database infringes upon a reasonable expectation of privacy and thus
constitutes a “search” for purposes of the Fourth Amendment. ALPRs have the
capacity to facilitate the prolonged tracking of millions of Americans without any
suspicion of wrongdoing. The court of appeals improperly analogized ALPRs to “the
rudimentary tracking facilitated by the beeper” at issue in Knotts instead of “more
sweeping modes of surveillance.” Carpenter, 585 U.S. at 306-07; App. at 7a-8a. As
this Court recently recognized, when technology provides officers the capacity to
retrospectively access a detailed and encyclopedic portrait of a person’s whereabouts,

Knotts does “not stand in its way.” Chatrie, 2026 WL 1855568, at *13; see id. at **9-



12; see also Carpenter, 585 U.S. at 306-07. This Court should use this case to resolve
this important and recurring question. Alternatively, the Court should grant, vacate,
and remand in light of Chatrie.

Second, and at a minimum, this Court should hold this case pending resolution
of Viramontes v. Cook County, No. 25-238 and Grant v. Higgins, No. 25-566. The
court of appeals below rejected Mr. Porter’s facial and as applied Second Amendment
challenges to § 922(0), relying on circuit precedent that holds that a firearm capable
of firing automatically is not an “Arm[]” for Second Amendment purposes. App. 13a-
14a. In Viramontes and Grant, this Court will provide guidance as to what
constitutes an “Arm[]” for Second Amendment purposes. If the Court grants relief in
those cases—or otherwise clarifies the nature of the Second Amendment inquiry—it
should grant the petition, vacate the decision below, and remand so that the court of
appeals can consider the implications of the decision in the first instance. Or, the
Court should grant plenary review to settle this important question as to the scope of

the Second Amendment.

I. THE COURT SHOULD GRANT REVIEW TO DECIDE WHETHER
ACCESS OF ALPR DATABASES CONSTITUTES A SEARCH FOR
FOURTH AMENDMENT PURPOSES.

This case presents the question whether the Fourth Amendment permits the
government, without a warrant or probable cause, to collect data generated by
millions of individuals engaged in an everyday incident of modern life: driving or
riding in a vehicle. The Court has previously granted certiorari to resolve similar
questions about the interplay between modern technology and the Fourth

Amendment, see, e.g., Riley v. California, 573 U.S. 373 (2014); Carpenter, 585 U.S.



296, and it did so again last Term, see, e.g., Chatrie, 2026 WL 1855568. The same
course is warranted here.

A. The Question Presented Is Important And Recurring.

1. The question presented is important in light of the profound privacy
implications of ALPRs. ALPRs have become one of the most commonplace
surveillance technologies in the country. The cameras blanket towns and highways,
capturing billions of photographs—indiscriminately—of individuals driving to their
homes, their workplaces, medical appointments, places of worship, gatherings of
friends, social clubs, and countless other locations. See p. 3 & n.1, supra. The
surveillance does not stop at jurisdictional lines. ALPR databases are accessible to
federal, state, and local law enforcement agencies even where those agencies do not
collect their own data or maintain their own databases.? These databases are also
linked through nationwide and statewide sharing networks that allow agencies to
search location data well beyond their own city limits. Private entities with Flock
cameras, such as homeowners’ associations, apartment complexes, and businesses
can also share their data with law enforcement. See United States v. Martin, 753 F.
Supp. 3d 454, 458 (E.D. Va. 2024). The government can then access this data and
reconstruct an individual’s movements “[w]ith just the click of a button.” Carpenter,

585 U.S. at 311.

2 See Introducing, Flock’s National and Statewide Law Enforcement Search Network, Flock
Safety (Aug. 18, 2020), https://perma.cc/4Z4W-CCMC,; see also Va. State Crime Comm’n, 2024 Annual
Report 11 (June 30, 2025), https://perma.cc/PZ3M-VTHB.



Moreover, ALPR systems identify more than just a vehicle’s license plate.
Flock’s system creates a “Vehicle Fingerprint” that can recognize features like a
vehicle’s paint color, make and model, unique characteristics, and even bumper
stickers.3 Officials can select and filter by these identifying features. The data
becomes available almost immediately to any subscribing agency, not just the local
agency whose camera captured the plate. Each search is performed without first
obtaining a warrant or documenting probable cause.

The privacy implications of this nationwide network are profound. Even more
than cell phones, vehicles “are such a pervasive and insistent part of daily life—
indispensable to participation in modern society—[that] a person can hardly help but
generate a trail of location data.” Chatrie, 2026 WL 1855568, at *15 (internal
quotation marks omitted) (quoting Carpenter, 585 U.S. at 315). If the decision below
stands, officers in the Fifth Circuit will have unfettered access to that private
information, freed entirely from the Fourth Amendment’s constrictions.

2. The question presented also affects millions of people across the country.
Flock alone has more than 120,000 cameras in 49 states and over 5,000 communities.4
Law enforcement can, and does, access this information “easily and cheaply—with
just the click of a button” and uses it to retrospectively reconstruct an individual’s

movements. Id. at *10 (internal quotation marks omitted) (quoting Carpenter, 585

3 Evidence at Scale: 6 Benefits of LPR For Law Enforcement, Flock Safety (Nov. 21, 2023),
https://perma.cc/SESN-HYMY.

4 See The Price of “Free” LPR, Flock Safety (June 25, 2026), https://perma.cc/R53S-982V,
National LPR Network, supra note 1.



U.S. at 311-12). Flock advertises that it supported more than one million criminal
investigations and incidents in 2025 and that in jurisdictions where Flock 1s deployed,
20% of solved cases used its technology.5

B. This Case Is An Ideal Vehicle For Review.

This case presents an ideal vehicle for addressing whether the access of ALPR
data constitutes a search under the Fourth Amendment. The case cleanly presents
the purely legal issue, and it was pressed and passed on below in the Fifth Circuit’s
published opinion. See App. 6a-8a.

The question presented was also outcome determinative below. This case
arises from a traffic stop premised entirely on information gleaned from an ALPR
camera that the vehicle was “associated” with a person with an outstanding warrant.
See ROA.205-08, 227. While other traffic stops generally include observable traffic
violations, the sole basis for the traffic stop here was the ALPR alert generated when
the vehicle Mr. Porter was driving triggered a response on a license plate reader
stationed on the highway in Mississippi. ROA.227. The alert indicated that “a vehicle
[] has hit at a tag reader and that vehicle is associated with criminal activity.”
ROA.205. At the time of the stop, the officer testified that he did not know where the
warrant or the information he received originated or whether the information was
valid. ROA.207, 223-224. All he knew was that there was at some time a warrant
for Elijah Porter. ROA.207. The information was not corroborated until well after

the traffic stop occurred and Mr. Porter had been arrested. See ROA.216.

5 How Effective is Flock? 2025 Impact Census Results from 700 Law Enforcement Agencies,
Flock Safety (May 21, 2026), https://perma.cc/AS2H-ZPH9.

10



C. The Fifth Circuit’s Decision Is Incorrect.

ALPRs indiscriminately collect swaths of data and allow for retrospective
searches that have the capacity to reveal sensitive details about individuals’
movements across large timelines and jurisdictional lines. Individuals have a
reasonable expectation of privacy in those records, and police conduct a search when
they access data collected by ALPRs. The court of appeals’ contrary conclusion is
inconsistent with this Court’s precedent, including its recent decision in Chatrie.

1. The “basic purpose” of the Fourth Amendment is “to safeguard the privacy
and security of individuals against arbitrary invasions by governmental officials.”
Carpenter, 585 U.S. at 303 (internal quotation marks and citation omitted). The
Fourth Amendment protects against government invasion of privacy, even when the
invasion does not involve a physical trespass. See id. at 304; Chatrie, 2026 WL
1855568, at *8. When an individual seeks to preserve something as private and his
expectation of privacy is one that society is prepared to recognize as reasonable, then
official intrusion into that private sphere generally qualifies as a search and requires
a warrant supported by probable cause. Chatrie, 2026 WL 1855568, at *8; Carpenter,
585 U.S. at 304.

There is no “fixed set of rules” for determining whether an expectation of
privacy 1s reasonable, but instead “guideposts” tracing back to the Fourth
Amendment’s beginnings. Chatrie, 2026 WL 1855568, at *9. The “central aim” of the
Founders was “to place obstacles in the way of a too permeating police surveillance.”

Carpenter, 585 U.S. at 305 (quoting United States v. Di Re, 332 U.S. 581, 595 (1948)).

11



Because the Fourth Amendment “protects people, not places,” these protections can
apply “even in an area accessible to the public.” Katz v. United States, 389 U.S. 347,
351 (1967). This Court has accordingly recognized a legitimate expectation of privacy
in an individual’s movements. See, e.g., Chatrie, 2026 WL 1855568, at *10; Carpenter,
585 U.S. at 310; Jones, 565 U.S. at 430 (Alito, J., concurring in judgment); id. at 415
(Sotomayor, J., concurring in judgment).

This expectation remains in the digital age. The use of technology to collect
information that is “otherwise unknowable” triggers constitutional protections.
Carpenter, 585 U.S. at 312. “A new technology should not transform what individuals
had reasonably thought they could withhold from the Government.” Chatrie, 2026
WL 1855568, at *10. “The Court is obligated—as subtler and more far-reaching
means of invading privacy have become available to the Government—to ensure that
the progress of science does not erode Fourth Amendment protections.” Id. at *18
(cleaned up). Thus, this Court has held that officers do not conduct a search when
they track an individual’s public movements through “rudimentary technology,”
Chatrie, 2026 WL 1855568, at *21, such as by attaching a beeper to a vehicle, Knotts,
460 U.S. at 283-284. But different constitutional principles apply where “technology
progress[es] so as to allow more sophisticated surveillance.” Chatrie, 2026 WL
1855568, at *13.

2. Technology, like ALPRs, which “attempt[] to reconstruct a person’s
movements” present a particularly acute risk of “erod[ing] Fourth Amendment

protections.” Carpenter, 585 U.S. at 312, 320. Officers infringe an individual’s
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reasonable expectation of privacy when they access ALPR records for much the same
reason that the tracking of cell phones in Carpenter and Location History in Chatrie
did: ALPRs facilitate prolonged tracking of millions of Americans indiscriminately
and reveal previously unknowable intimate details of their lives. They collect vast
troves of searchable data. They record a vehicle’s coordinates and corresponding
timestamp and even photograph each time it passes a stationed camera. See Chatrie,
2026 WL 1855568, at *6. ALPRs “benefit law enforcement, because [they] identif]y]
an individual’s approximate location every time his [vehicle] makes a connection.” Id.
at *9.

Like GPS, CSLI, and Location History data, ALPRs locational surveillance
data provides a “detailed, encyclopedic, and effortlessly compiled” record of current
and historical movements with the bonus of real time photographic evidence.
Carpenter, 585 U.S. at 309. In effect, ALPR databases amount to “an electronic diary
or map of one’s travels.” Chatrie, 2026 WL 1855568, *22 (Gorsuch, J., concurring in
the judgment). The systems are also cheap, easy, and efficient compared to
traditional investigative tools. See id. at *10 (majority opinion). Access to the
surveillance data “enables officials to undertake nearly perfect, retrospective
surveillance of countless persons and places.” Id. at *15. This is precisely the
“dragnet type law enforcement” that the Fourth Amendment is designed to prevent.
Knotts, 460 U.S. at 284.

In many ways, ALPR surveillance is even more inescapable than cell phone

location tracking. While individuals may choose not to carry a cell phone as they

13



travel, driving or riding in a vehicle is effectively mandatory for most Americans to
participate in modern life. In communities like Gautier, there is no realistic
alternative. Driving is “such a pervasive and insistent part of daily life—
indispensable to participation in modern society—a person can hardly help but
generate a trail of location data.” Chatrie, 2026 WL 1855568, at *15 (internal
quotation marks omitted) (quoting Carpenter, 585 U.S. at 315).

The automatic nature of ALPR data collection also means that it occurs
“without any affirmative act on the part of the user beyond powering up”— or in this
case, simply driving on public roads. Carpenter, 585 U.S. at 315. Unlike in Carpenter
and Chatrie, there is no argument that an individual authorized or consented to the
collection, retention, or use of his location information. See Chatrie, 2026 WL
1855568, at *14; Carpenter, 585 U.S. at 313. Drivers and passengers do not
voluntarily “share” their location or other identifying information; they are simply
captured by omnipresent cameras as they go about their daily lives. “In no
meaningful sense does that mean a person voluntarily exposes to any third party a
comprehensive dossier of his physical movements.” Chatrie, 2026 WL 1855568, at
*15 (cleaned up).

In short, ALPRs represent a new and pervasive form of surveillance technology
that indiscriminately tracks individuals’ movements in a way unimaginable at the
time of the Fourth Amendment’s drafting. They are unavoidable and collect immense

swaths of data with the capacity to reveal the intimacies of life. The government
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invades an individual’s reasonable expectation of privacy when it accesses this
information and therefore conducts a search under the Fourth Amendment.

3. The court of appeals’ contrary arguments lack merit. The court determined
that the ALPR system “is more analogous to the beeper signals in Knotts than to the
[CSLI] at issue in Carpenter,” App. 7a-8a, because ALPRs cannot “faithfully follow
individuals beyond public thoroughfares,” App. 7a (alterations and internal quotation
marks omitted). The court, however, failed to account for all the features that make
ALPRs “sophisticated.” Chatrie, 2026 WL 1855568, at *22. Unlike the “rudimentary
technology” involved in Knotts, id., ALPRs facilitate the long-term, prolonged
tracking of millions of Americans indiscriminately, revealing previously unknowable
intimate details of their lives. Like the CSLI in Carpenter, the “newfound tracking
capacity” of ALPRs “runs against everyone”—not just those “under investigation”—
and “travel[s] back in time.” 585 U.S. at 312. ALPRs are therefore readily
distinguishable from the beepers in Knotts, even were their use limited to public
thoroughfares.

In addition, ALPRs—and Flock cameras, specifically—extend beyond public
streets and have the capacity to reconstruct when a vehicle is parked in private
spaces, including a residential address. The cameras are in neighborhoods and
business districts. Flock advertises that they can track vehicles that do not even

possess a license plate.¢ The technology has the capacity to reveal troves of private

6 License Plate Readers, Flock Safety, https://perma.cc/S8V4-66AU.
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information and reconstruct the intimacies of life, providing police access to a
category of information that would otherwise be unknowable.

It is no answer that ALPRs did not happen to reveal such “intimate” details
about Mr. Porter’s life, in particular. See App. 7a. This Court has “never understood
Fourth Amendment protections as kicking in only once an intrusion ‘goes too far.””
Chatrie, 2026 WL 1855568, at *13 (quoting Pennsylvania Coal Co. v. Mahon, 260 U.S.
393, 415 (1922)). “Where the Fourth Amendment applies, it applies—regardless of
the quality or quantity of information the government obtains.” Chatrie, 2026 WL
1855568, at *13 (internal quotation marks omitted); see also id. at *14 (“Whether
something is a search does not depend on what it finds.”). Thus, the relevant question
is about the nature of the technology and whether it has the capacity to “reconstruct
a person’s movements retrospectively,” id. at *15 (cleaned up)—not whether the
police in fact did so.

For similar reasons, the court of appeals erred in focusing only on the
information captured by the “ten locations where an LPR camera is stationed in
Gautier.” App. 8a. The Flock ALPR system granted the officer access not only to the
datapoints in Gautier, but also to a large and ever-increasing national sharing
network of Flock users generating billions of datapoints reflecting the locations and
movements of ordinary people.” Unlike a beeper (or even a GPS device), ALPRs allow

officers to “select the time-limited set of materials they want from an all-

7 Flock boasts of the utility of its interconnected network. “Access to a few dozen cameras
within a single township can provide local visibility. Access to a nationwide network can help
investigators follow leads across jurisdictions, connect activity occurring hundreds of miles apart, and
uncover evidence that would otherwise remain out of view.” The Price of “Free” LPR, supra note 4.
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encompassing database.” Chatrie, 2026 WL 1855568, at *13. The fact that officers
might limit their search to cameras in Gautier is thus “more a practical benefit to the
government than a limit on its intrusive powers.” Id. But “[t]he sweep of the official
invasion is not made less because the government, with the benefit of hindsight, can
pinpoint exactly” which cameras it seeks to access. Id.

D. Alternatively, The Court Should Grant, Vacate, And Remand In
Light Of Chatrie.

Alternatively, this Court should grant the petition, vacate the decision, and
remand for the court of appeals to consider the question presented in light of Chatrie.

For all the reasons explained, the decision below is inconsistent with this
Court’s decision in Chatrie. See Part 1.C, supra. Chatrie distinguished “sophisticated
surveillance” from “rudimentary technology” for Fourth Amendment purposes, and
the opinion made clear that ALPR surveillance fits in the former bucket. 2026 WL
1855568, at *21. ALPR data allows the government, “with the benefit of hindsight,”
to “pinpoint exactly which few hours of movements it wants to review.” Id. at *13.
“Police officers need not decide in advance (as they do with GPS devices) who they
want to follow and when. Instead, they can easily and cheaply—with just the click
of a button’—reconstruct any person’s movements ‘retrospectively.’” Id. at *10
(alteration omitted) (quoting Carpenter, 585 U.S. at 311-12).

While the court of appeals purported to distinguish ALPRs from CSLI or
geofence data, see App. 8a and n.10, its decision falls prey to the same faulty analysis
pressed by the government in Chatrie. Like the government there, the court of

appeals focused on the search at issue in this case, limiting its analysis to ALPR
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cameras stationed in Mr. Porter’s hometown of Gautier. See App. 8a. It did not
meaningfully engage with the capacity of technology at issue, or Mr. Porter’s
argument that ALPRs are “used by local, state, and federal authorities, as well as
private companies” to capture vast troves of private information that is accessible
through a “searchable database.” C.A. Br. 34. This Court has now rejected the court
of appeals’ analysis as “foreign to the way the Fourth Amendment works.” Chatrie,
2026 WL 1855568, at *14. The Court should therefore grant, vacate, and remand so
that the court of appeals can consider that guidance in the first instance.

II. ALTERNATIVELY, THIS COURT SHOULD HOLD THE PETITION
FOR VIRAMONTES AND GRANT.

The court of appeals also erred in holding that a firearm capable of firing
automatically is not an “Arm|[]” within the meaning of the Second Amendment.

1. The Second Amendment guarantees that “the right of the people to keep
and bear Arms|[] shall not be infringed.” U.S. CONST. amend. II. To decide whether
a challenged law 1s consistent with the Second Amendment, a court must engage in
a two-step analysis. See Bruen, 597 U.S. at 17. The court must first determine
whether the challenged law is covered by the “plain text” of the Second Amendment,
which “entails three subsidiary questions:” (1) Does the law apply to “the people”?; (2)
does the law “concern any form of ‘Arms,” i.e., any weapon customarily used for
offensive or defensive purposes?”’; and (3) does the law restrict either the “keep[ing]”
or “bear[ing]” or arms? Wolford v. Lopez, 609 U.S. ---, No. 24-1046, 2026 WL 1825723,
at *6 (U.S. June 25, 2026) (alterations in original). If a challenged law falls within

the plain text of the Second Amendment, the restriction is “presumptively
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unconstitutional,” id., and the government bears the burden to “demonstrate that
[its] regulation is consistent with this Nation’s historical tradition of firearm
regulation,” Bruen, 597 U.S. at 17.

The plain text of the Second Amendment covers the conduct prohibited by
§ 922(0). Section 922(o) bans machinegun possession unless the machinegun was
lawfully possessed prior to the enactment of the ban. See 18 U.S.C. § 922(0). The ban
extends to “any weapon which shoots, is designed to shoot, or can be readily restored
to shoot, automatically more than one shot, without manual reloading, by a single
function of the trigger.” 26 U.S.C. § 5845(b). The term “machinegun” is also defined
to “include the frame or receiver of any such weapon, any part designed and intended
solely and exclusively, or combination of parts designed and intended, for use in
converting a weapon into a machinegun, and any combination of parts from which a
machinegun can be assembled if such parts are in the possession or under the control
of a person.” Id.

Machineguns are “arms” covered by the Second Amendment. The Second
Amendment extends, prima facie, to all “bearable arms,” Bruen, 597 U.S. at 28, which
includes any weapons “used for offense or defense,” Wolford, 2026 WL 1825723, at *4;
see also District of Columbia v. Heller, 554 U.S. 570, 581 (2008) (the term applies to
“weapons that were not specifically designed for military use and were not employed
in a military capacity”). In Heller, the Court made clear that the Second
Amendment’s protection applies regardless of whether the particular arm was “in

existence in the 18th century.” 554 U.S. at 583. “[E]ven though the Second
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Amendment’s definition of ‘arms’ is fixed according to its historical understanding,”
this Court has explained, “that general definition covers modern instruments that
facilitate armed self-defense.” Bruen, 597 U.S. at 28. Machineguns fit that
description. At the very least, Mr. Porter’s firearm—a Glock pistol equipped with a
conversion switch—does.

The court of appeals, however, held categorically that “machineguns do not
receive Second Amendment protection.” App. 13a (citation omitted). It considered
itself bound by pre-Bruen circuit precedent, which held that machineguns were
“dangerous and unusual and therefore not in common use.” Hollis, 827 F.3d at 451.
For that reason, the court treated machineguns as entirely outside the Second
Amendment’s purview. See id. at 447-451; see also App. 14a (holding that “Bruen
does not unequivocally overrule Hollis because Bruen addressed a law limiting the
ability of law-abiding citizens to carry handguns outside the home”) (citing Wilson,
164 F.4th at 385-87).

That analysis 1s doubly flawed. To start, the court of appeals’ approach
confuses the Bruen inquiry, as its historical analysis is “out of place at Bruen’s first
step.” Wolford, 2026 WL 1825723, at *10. At that initial stage, “the question is
simply whether a challenged law falls within the Second Amendment’s ‘plain text.””
Id. The “dangerous and unusual” question comes at the second step of the Bruen
inquiry, which places the burden on the government to “justify its regulation” by

pointing to “historical evidence about the reach of” the Second Amendment. Bruen,

597 U.S. at 24-25. By moving the historical inquiry to the first step, the Fifth Circuit’s
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approach “place[s] the burden of producing historical evidence on the wrong party.”
Snope v. Brown, 145 S. Ct. 1534, 1537 (2025) (Thomas, J., dissenting from the denial
of certiorari); see also Wolford, 2026 WL 1825723, at *14 n.1 (Barrett, J., concurring)
(explaining that courts cannot “smuggle additional limits, drawn from our regulatory
tradition, into the plain-text stage of the inquiry”); Caetano v. Massachusetts, 577
U.S. 411, 418 (2016) (Alito, J., concurring) (explaining that the “dangerous and
unusual” test “cannot be used to identify arms that fall outside the Second
Amendment”). That is no small matter because “[iln some cases, the burden makes
all the difference.” United States v. Price, 111 F.4th 392, 415 (4th Cir. 2024)
(Quattlebaum, J., dissenting).

Here, the government cannot carry its heavy burden to “demonstrate that the
regulation is consistent with this Nation’s historical tradition of firearm regulation.”
Bruen, 597 U.S. at 17. While the government need not point to a “historical twin,”
United States v. Rahimi, 602 U.S. 680, 692 (2024) (internal quotation marks omitted),
1t must “show([] that its contemporary regulation is ‘relevantly similar’ to ones ‘well-
established’ in the Nation’s history,” United States v. Hemani, 146 S. Ct. 1677, 1686
(2026) (quoting Bruen, 597 U.S. at 28-30). That is, the “how” and “why” of the
historical analogue and modern law must be “close enough” to enable a court to “infer”
that “the restriction imposed by the modern law is likewise consistent” with the
Second Amendment right. Wolford, 2026 WL 1825723, at *6. The government cannot
satisfy that standard as to § 922(0). The history of banning machineguns is limited

and relatively recent. Congress first passed § 922(0) in 1968, see Gun Control Act of
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1968, Pub. L. 90-618, 82 Stat. 1213, and machineguns lawfully possessed before May
19, 1968, are specifically excluded from the prohibition by § 922(0)(2)(B). That sort
of recent history cannot “provide insight into the meaning of the Second Amendment
when 1t contradicts earlier evidence.” Bruen, 597 U.S. at 66 n.28.

In all events, machineguns are not “dangerous and unusual”’ for Second
Amendment purposes. All firearms are dangerous. See Friedman v. City of Highland
Park, 111., 784 ¥.3d 406, 409 (7th Cir. 2015). The fact that a weapon may pose dangers
cannot alone justify a blanket prohibition—the weapon must also be unusual. See
Bruen, 597 U.S. at 47; Caetano, 577 U.S. at 418 (Alito, J., concurring). Machineguns
are not. Machineguns have been in existence for over a century, and Congress did
not impose a blanket prohibition on these firearms until 1986. And even then,
§ 922(0) merely prohibits possession of machineguns not lawfully possessed as of the
date that prohibition went into effect. § 922(0)(2)(B). Thus, today, it remains legal
for an individual to acquire and possess a machinegun as long as the firearm was
lawfully possessed by another person prior to 1986 (and the individual complies with
the National Firearms Act’s requirements to obtain and possess the weapon). See id.

2. The courts of appeals are divided on “essential questions such as what
makes a weapon ‘bearable,” ‘dangerous,” or ‘unusual.’”” Harrel v. Raoul, 144 S. Ct.
2491, 2492 (2024) (Statement of Thomas, J.). The Sixth Circuit has recognized that
“a machinegun—such as a handgun modified for fully automatic fire—is undoubtedly
an ‘Arm[]”” under the Second Amendment’s text. United States v. Bridges, 150 F.4th

517, 524 (6th Cir. 2025). The Second Circuit has assumed the same for assault
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weapons. See Nat’l Ass’n for Gun Rts. v. Lamont, 153 F.4th 213, 235 (2d Cir. 2025)
(assuming that assault weapons “are bearable arms within the meaning of the Second
Amendment and that their acquisition and possession is presumptively entitled to
constitutional protection”).

By contrast, the Fourth and Tenth Circuits, like the Fifth Circuit, have held
that only firearms “in common use” today for a lawful purpose qualify as an arm
under the Second Amendment’s plain text. See Bianchi v. Brown, 111 F.4th 438, 441
(4th Cir. 2024) (en banc) (holding that “[t]he assault weapons at issue f[e]ll outside
the ambit of protection offered by the Second Amendment”), cert. denied sub nom.,
Snope v. Brown, 145 S. Ct. 1534 (2025); United States v. Morgan, 150 F.4th 1339,
1346 (10th Cir. 2025), cert. denied, 146 S. Ct. 907 (2025) (similar). The Seventh
Circuit has also required challengers to show at the first step of the Bruen inquiry
that the firearm was one “that ordinary people would keep at home for purposes of
self-defense, not [a] weapon[] that [is] exclusively or predominantly useful in military
service, or [a] weapon[] that [is] not possessed for lawful purposes.” Bevis v. City of
Naperuville, 85 F.4th 1175, 1194 (7th Cir. 2023). Thus, the Seventh Circuit has upheld
an assault weapons ban, which prohibits possession of guns such as AR-15s, see ibid.,

113

as well as a federal ban on short-barreled rifles because such rifles are not “‘arms”
protected by the Second Amendment’s text,” United States v. Rush, 130 F.4th 633,
640 (7th Cir. 2025).

3. This Court has now granted certiorari to decide whether the Second

Amendment applies to AR-15 rifles and similar semiautomatic weapons. See
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Viramontes v. Cook County, No. 25-238; Grant v. Higgins, No. 25-566. In those cases,
this Court will “provide more guidance on which weapons the Second Amendment
covers,” Harrel, 144 S. Ct. at 2492 (Statement of Thomas, J.), such that its decision
will likely shed substantial light on the proper analysis of the question presented
here.

Consistent with its usual practice, this Court should accordingly hold this
petition pending the resolution of those cases. If the Court grants relief in those
cases—or even if it simply clarifies the proper application of the Bruen inquiry—it
should grant the petition, vacate the decision below, and remand for the court of
appeals to consider that guidance in the first instance. Alternatively, it should grant
plenary review to confirm that the Second Amendment covers the firearm at issue in

this case.
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CONCLUSION

For the foregoing reasons, the Court should grant certiorari and set the case
for plenary review. Alternatively, the decision below should be vacated, and the case
should be remanded in light of Chatrie v. United States, 609 U.S. --- (2026). At a
minimum, the petition should be held pending resolution of Viramontes v. Cook

County, No. 25-238 and Grant v. Higgins, No. 25-566.
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