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QUESTION PRESENTED 

Title 8 U.S.C. § 1324 prohibits transporting an undocumented person in 

furtherance of unlawful presence.  Furthermore, Congress imposed a heightened 

penalty for this crime only when the transportation is done “for the purpose of 

commercial advantage or private financial gain.”1  That requirement separates the 

basic transportation offense from an offense committed for a narrow set of purposes, 

and the distinction protects against expanding the enhanced penalty beyond the 

statutory limitation which Congress enacted. 

Petitioner Rosezzettea Lee Lopez was convicted of transporting undocumented 

persons for private financial gain near Eagle Pass, Texas.  The government 

introduced no meaningful direct evidence that petitioner was paid, promised 

payment, or agreed upon compensation for transporting the four individuals who 

formed the basis of the charged transportation offense.  Instead, it relied on prior paid 

transports, generalized smuggling-pattern testimony, and inferences from phone 

communications.  The Fifth Circuit nevertheless affirmed, holding that the jury could 

infer the private-financial-gain element from the surrounding evidence.  The question 

presented is therefore as follows:   

May § 1324(a)(1)(B)(i)’s private-financial-gain element be satisfied by evidence 

of prior paid transports and generalized smuggling-pattern evidence, without proof 

of a payment arrangement concerning the persons actually transported? 

 

1 8 U.S.C. § 1324(a)(1)(B)(i). 
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PARTIES TO THE PROCEEDING 

The parties are Rosezzettea Lee Lopez and the United States of America. 

 

RELATED PROCEEDINGS 

United States Court of Appeals for the Fifth Circuit: 

United States of America v. Rosezzettea Lee Lopez, No. 25-50395 

United States District Court for the Western District of Texas: 

United States of America v. Rosezzettea Lee Lopez, No. 2:24-cr-00248-

EG-1 
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OPINIONS BELOW 

The unpublished decision of the Fifth Circuit Court of Appeals is attached as 

[App. A].  The district court’s judgment is attached as [App. B]. 

 

JURISDICTION 

The decision of the Fifth Circuit Court of Appeals was entered on April 14, 

2026 [App. A].  The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).  

The jurisdiction of the court of appeals was invoked under 28 U.S.C. § 1291 and 

18 U.S.C. § 3742. 

 

STATUTORY PROVISIONS  

 The relevant statutory provisions are as follows: 

This case involves 8 U.S.C. § 1324(a)(1)(A)(ii), which provides in relevant part: 

Any person who— . . . 

(ii) knowing or in reckless disregard of the fact that an alien has come 

to, entered, or remains in the United States in violation of law, 

transports, or moves or attempts to transport or move such alien within 

the United States by means of transportation or otherwise, in 

furtherance of such violation of law. 

 

This case also involves 8 U.S.C. § 1324(a)(1)(B)(i), which provides in relevant 

part: 

(B) A person who violates subparagraph (A) shall, for each alien in 

respect to whom such a violation occurs— 

in the case of a violation of subparagraph (A)(i) or (v)(I) or in the case of 

a violation of subparagraph (A)(ii), (iii), or (iv) in which the offense was 

done for the purpose of commercial advantage or private financial gain, 

be fined under title 18, imprisoned not more than 10 years, or both. 
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This case also involves the Due Process Clause of the Fifth Amendment, which 

provides in relevant part: 

No person shall . . . be deprived of life, liberty, or property, without due 

process of law[.] 

 

This case further implicates the constitutional right to interstate travel. 
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STATEMENT OF THE CASE 

This case concerns the proof required to impose felony punishment under 

8 U.S.C. § 1324’s private-financial-gain provision.  On January 12, 2024, petitioner 

Rosezzettea Lee Lopez drove her pickup truck to a United States Border Patrol 

checkpoint near Eagle Pass, Texas.  Her boyfriend and four other individuals were in 

the vehicle.  Border Patrol agents referred the vehicle to secondary inspection.  An 

immigration check revealed that the four other occupants were unlawfully present in 

the United States.  Petitioner and the passengers were arrested.  A grand jury in the 

Western District of Texas charged petitioner with conspiracy to transport 

undocumented individuals, in violation of 8 U.S.C. § 1324(a)(1)(A)(v)(I) and (B)(i), and 

transportation of undocumented individuals for the purpose of commercial advantage 

or private financial gain, in violation of § 1324(a)(1)(A)(ii) and (B)(i). 

The government theorized at trial that petitioner’s transportation of the four 

individuals on January 12 was part of a broader paid transportation arrangement.  

The government asked the jury to infer the private-financial-gain element from 

surrounding circumstances, including prior transportation activity and payment-

related communications.  At the close of the government’s case, petitioner moved for 

a judgment of acquittal under Federal Rule of Criminal Procedure 29.  The district 

court denied the motion.  The jury found petitioner guilty on both counts and further 

found that the transportation offense was committed for the purpose of commercial 

advantage and private financial gain. 
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The district court sentenced petitioner to 26 months of imprisonment on each 

count, to run concurrently, followed by three years of supervised release on each 

count, also concurrent.  Petitioner timely appealed. 

The Fifth Circuit affirmed in an unpublished summary-calendar opinion.  As 

relevant here, the court held that the evidence was sufficient to support the private-

financial-gain finding.  The court acknowledged that “the record does not establish 

the precise dollar amount Lopez anticipated for the January 12th trip” but concluded 

that this did not make the evidence insufficient because the financial-purpose 

element is “prospective and intent-based.”  The court therefore held that a rational 

jury could infer from the surrounding circumstances that petitioner expected to be 

paid for the charged transportation, including prior paid transports and prior 

payment discussions.  This petition follows. 
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REASONS FOR GRANTING THE WRIT 

I. The decision below weakens an important statutory limitation in a 

frequently prosecuted federal offense. 

Thousands of prosecutions under 8 U.S.C. § 1324 are brought each year, 

making the proper interpretation of Congress’s limiting language a recurring 

question of national importance.2  Section 1324 does not subject every transportation 

offense to the heightened penalty prescribed by § 1324(a)(1)(B)(i).  For the heightened 

penalty at issue here, Congress required that the government must prove that the 

transportation was done “for the purpose of commercial advantage or private 

financial gain.”3  

Importantly, that limiting element separates ordinary conduct from a more 

serious offense.  Transportation is ordinary conduct.  Americans drive on public 

highways every day.  They give rides to friends, relatives, coworkers, strangers, and 

acquaintances.  Some of those trips may be unwise.  Some may occur near the border.  

Some may involve people whose immigration status is unknown or misunderstood.  

But Congress did not authorize the heightened penalty under § 1324(a)(1)(B)(i) 

unless the government proves that the charged transportation was undertaken for 

the purpose of commercial advantage or private financial gain. 

 

2 See Transactional Records Access Clearinghouse, Convictions for Transporting or Harboring 

Undocumented Immigrants Jump Under Biden (July 13, 2023). 
3 8 U.S.C. § 1324(a)(1)(B)(i). 
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The private-financial-gain requirement is one of those elements.  It separates 

alien-smuggling liability from transportation that lacks a commercial or pecuniary 

purpose.  It also protects against an expansive construction of § 1324 that would allow 

ordinary movement on public highways to be punished as felony alien transportation 

based on suspicion, association, or generalized assumptions about how smuggling 

organizations operate. 

This Court’s decision in Hansen confirms the importance of enforcing § 1324’s 

limiting principles.4  There, the Court rejected an overbreadth challenge only after 

construing § 1324(a)(1)(A)(iv)’s “encourages or induces” language narrowly, 

emphasizing that statutory terms must be read in their legal context and not in the 

broadest possible sense.5  The same principle applies here.  The private-financial-gain 

element must be enforced as a real statutory limitation, not reduced to an inference 

from generalized smuggling patterns or prior conduct. 

This case illustrates the danger of relying on such inferences.  Miss Rosezzettea 

Lee Lopez was stopped while driving on Highway 57 near Eagle Pass, Texas.  The 

government relied primarily on evidence of prior paid transports, generalized 

testimony about smuggling patterns, and inferences from phone communications.  

But the government introduced no meaningful direct evidence that Miss Lopez was 

paid, promised payment, or specifically expected payment for the charged January 

 

4 United States v. Hansen, 599 U.S. 762 (2023). 
5  Id. 
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12 transportation.  The Fifth Circuit nevertheless affirmed, allowing the private-

financial-gain element to be inferred from surrounding evidence and prior conduct.  

That approach dilutes the statutory element.  If the government may prove 

private financial gain for the charged transportation by relying on prior transactions 

and generalized smuggling-pattern evidence, then the element no longer performs its 

limiting function.  The question presented is therefore important not merely to Miss 

Lopez but to the proper scope of § 1324 and the constitutional boundary between 

criminal smuggling and protected movement on public highways. 

 

II. The decision below permits the private-financial-gain finding without 

proof of a payment arrangement for the passengers actually 

transported. 

The statutory text focuses on the offense charged.  Section 1324(a)(1)(B)(i) 

applies when “the offense was done for the purpose of commercial advantage or 

private financial gain.”6  That language requires proof that the charged 

transportation itself was undertaken for a financial purpose.  It is not enough to show 

that the defendant had previously been paid for other conduct, that smuggling 

organizations often pay drivers, or that the defendant’s conduct looked suspicious in 

light of a broader pattern. 

 

6 8 U.S.C. § 1324(a)(1)(B)(i). 
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The Fifth Circuit’s own precedent recognizes that the financial-gain element 

has real content.  In Garcia, the court held that private financial gain requires an 

anticipated gain beyond mere reimbursement; a person who seeks only to recoup 

expenses has not sought an economic benefit.7  That principle should have required 

proof that the charged transportation was undertaken for payment or some other 

material benefit. 

Miss Lopez does not argue that the statute requires completed payment.  Nor 

does she argue that an express written agreement or direct cash transfer is always 

necessary.  Circumstantial evidence may suffice, but the circumstantial evidence 

must establish the financial purpose of the charged transportation.  It cannot merely 

show that the defendant previously participated in paid activity or that alien-

smuggling operations often involve payment. 

Other courts have treated the financial-gain requirement as a meaningful 

limitation.  In Munoz, the Ninth Circuit reversed financial-gain convictions under 

§ 1324(a)(2)(B)(ii) because the jury was permitted to convict without finding that the 

defendant herself intended to derive a financial benefit from the alien-smuggling 

transaction.8  

 

7 United States v. Garcia, 883 F.3d 570, 574 (5th Cir. 2018) (“Relevant to this case, it means that the 

Government must prove an anticipated gain beyond that of a pure reimbursement.”). 
8 United States v. Munoz, 412 F.3d 1043, 1047 (9th Cir. 2005) (“We hold that, in order to impose 

§ 1324(a)(2)(B)(ii)’s enhanced penalties on a defendant prosecuted as a principal, the government must 

prove that she intended to derive a financial gain from the transaction.”). 
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Those cases confirm the relevant distinction:  Actual payment is unnecessary, 

but the government must prove that the charged offense was undertaken for financial 

gain.  The decision below blurs that line.  The court treated prior paid transports, 

earlier payment-related messages, and the asserted similarity between those trips 

and the charged trip as sufficient to prove financial gain for January 12.  That 

approach permits a jury to infer present financial purpose largely from prior conduct 

and generalized smuggling-pattern evidence, even without direct proof that the 

charged transportation itself involved payment, a promised fee, or a financial 

arrangement for the four passengers actually found in the vehicle. 

Inference is not what the statute requires.  Congress did not impose the 

financial-gain requirement as a general character inquiry.  Nor did it ask whether 

the defendant had ever transported someone for money before.  It asked whether the 

offense charged was done for the purpose of commercial advantage or private 

financial gain.  A person who previously accepted payment for transportation may 

later provide a ride for another reason.  A person who communicates with someone 

previously involved in paid transport may later engage in transportation without any 

payment arrangement.  And a person who drives in a way that law enforcement views 

as consistent with smuggling patterns is not, for that reason alone, acting for private 

financial gain. 

The government’s theory collapses those distinctions.  It allows the financial-

gain element to be satisfied by generalized proof that alien-smuggling operations 

often involve payment, together with evidence that the defendant previously engaged 
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in similar conduct.  But if that is enough, the government need not prove the financial 

purpose of the charged transportation at all.  The element becomes an inference from 

pattern rather than a fact proved beyond a reasonable doubt. 

This Court should not permit that erosion.  Due process requires the 

government to prove every element of the charged offense beyond a reasonable 

doubt.9  And under Jackson, a conviction cannot stand unless a rational juror could 

find each essential element beyond a reasonable doubt.10  Those principles apply with 

special force when the element at issue is what authorizes the heightened penalty 

Congress attached to transportation undertaken for private financial gain.  

Expanding the heightened penalty beyond Congress’s financial-purpose limitation 

risks chilling ordinary travel and association on public highways. 

Ultimately, this Court’s intervention is necessary to clarify a recurring 

question that lower courts have addressed in differing ways: whether § 1324’s 

private-financial-gain element requires proof tied to the charged transportation itself 

or whether it may be inferred from prior conduct, earlier payment-related messages, 

and generalized smuggling-pattern evidence.  Without this Court’s clarification, 

expanding the private-financial-gain enhancement to ordinary transportation, 

without proof that the charged trip was undertaken for payment or material benefit, 

 

9 In re Winship, 397 U.S. 358 (1970). 
10 Jackson v. Virginia, 443 U.S. 307, 319 (1979) (“[T]he relevant question is whether, after viewing the 

evidence in the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.”). 
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risks chilling ordinary movement on public highways and the constitutional liberty 

interests associated with travel. 

 

III. The decision below creates serious constitutional concerns by 

weakening the limitation on enhanced penalties. 

Miss Lopez does not independently seek review of the Fifth Circuit’s plain-

error disposition of her constitutional claims.  Rather, the constitutional concerns 

reinforce the importance of enforcing Congress’s statutory limitation on the 

heightened penalty for transportation undertaken for private financial gain.  The 

need for a clear statutory rule is reinforced by constitutional concerns involving 

travel, movement on public highways, and ordinary association.  This Court has long 

recognized that the right to travel from one State to another is fundamental.11  This 

case does not require the Court to hold that § 1324 is unconstitutional.  Nor does it 

require the Court to immunize alien smuggling.  The question is narrower: whether 

§ 1324’s private-financial-gain requirement must be enforced as a real limiting 

element before the heightened penalty under § 1324(a)(1)(B)(i) may be imposed. 

That limiting construction is necessary to avoid constitutional tension.  

Transportation on public highways is ordinary, protected movement.  If the 

 

11 United States v. Guest, 383 U.S. 745, 757 (1966) (“The District Court was in error in dismissing the 

indictment as to this paragraph.  The constitutional right to travel from one State to another, and 

necessarily to use the highways and other instrumentalities of interstate commerce in doing so, 

occupies a position fundamental to the concept of our Federal Union.  It is a right that has been firmly 

established and repeatedly recognized.”); see also Shapiro v. Thompson, 394 U.S. 618 (1969); Saenz v. 

Roe, 526 U.S. 489 (1999). 
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government can convert such movement into aggravated felony liability without proof 

that the charged trip was undertaken for financial gain, then the statute risks 

chilling innocent travel and association.  Drivers near the border, family members, 

acquaintances, and others may face felony exposure based not on proof of a financial 

purpose for the charged transportation but on suspicion, prior associations, or 

generalized assumptions about smuggling patterns. 

The same constitutional-avoidance principle applied in Hansen supports 

review here.  Hansen involved a different subsection of § 1324 and a First 

Amendment overbreadth challenge, but the methodological point has bearing here 

because the Court avoided the overbreadth problem by reading § 1324 according to 

its traditional legal meaning rather than its broadest literal sweep.12  Here too, § 1324 

should not be read so broadly that movement on public highways may be punished 

under the heightened private-financial-gain provision without proof of the statutory 

element that Congress used to separate commercial smuggling from noncommercial 

transportation. 

This Court has repeatedly refused to allow vague or expansive readings of 

criminal statutes to erase important limiting principles.  In Bouie, the Court held 

that due process is violated when criminal liability rests on an unforeseeable 

 

12 United States v. Hansen, 599 U.S. 762, 775 (2023) (“When words have several plausible definitions, 

context differentiates among them.  Here, the context of these words indicates that Congress used 

them as terms of art.”) 
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retroactive expansion of statutory text.13  And in Santos, a plurality applied lenity 

where competing interpretations of a criminal statute created uncertainty over the 

scope of liability.14  

Those principles apply here.  Section 1324 should be construed so that its 

aggravating element does real work.  The phrase “for the purpose of commercial 

advantage or private financial gain” should not be reduced to an inference from a 

defendant’s prior conduct or from law-enforcement testimony about how smuggling 

organizations usually operate.15  The government must prove the financial purpose 

of the charged transportation. 

The Fifth Circuit’s approach moves in the opposite direction.  It permits the 

government to satisfy the financial-gain element without proof of payment, promised 

payment, or expected payment for the charged transportation. That approach 

weakens the statutory line and increases the risk that protected travel will be treated 

as evidence of criminal intent.  The Court should grant review to make clear that 

§ 1324’s private-financial-gain requirement must be proved as to the charged 

transportation.  

 

 

13 Bouie v. City of Columbia, 378 U.S. 347, 352 (1964) (“There can be no doubt that a deprivation of the 

right of fair warning can result not only from vague statutory language but also from an unforeseeable 

and retroactive judicial expansion of narrow and precise statutory language.”). 
14 United States v. Santos, 553 U.S. 507 (2008). 
15 8 U.S.C. § 1324(a)(1)(B)(i). 
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IV. The preserved private-financial-gain issue is squarely presented in an 

appropriate vehicle. 

This case cleanly presents the issue.  Miss Lopez preserved her sufficiency 

challenge by moving for judgment of acquittal under Federal Rule of Criminal 

Procedure 29 at the close of the government’s case.  The district court denied that 

motion, and the Fifth Circuit reviewed the preserved sufficiency challenge de novo. 

The preserved question is whether the government proved the private-

financial-gain element required by § 1324(a)(1)(B)(i).  On appeal, Miss Lopez argued 

that the government failed to prove that she was paid, promised payment, or 

specifically expected payment for the charged January 12 transportation.  The 

government responded that actual payment was not required and that the jury could 

infer a financial purpose from prior paid transports, payment-related messages from 

earlier dates, and the surrounding circumstances.  The Fifth Circuit accepted that 

theory and affirmed.  Thus, the question is squarely presented: whether the private-

financial-gain requirement must be tied to the charged transportation or whether it 

may be inferred from prior conduct and generalized smuggling-pattern evidence. 

A decision requiring sufficient proof that the charged transportation was 

undertaken for private financial gain would require vacatur of the private-financial-

gain finding and appropriate further proceedings.  Miss Lopez does not ask this Court 

to decide whether actual payment is always necessary.  It is not.  The question is 

whether the government must prove that the charged transportation was undertaken 

for the purpose of financial gain. 
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The constitutional concerns raised by this case bolster the need to enforce 

§ 1324’s financial-gain element as a real statutory limitation.  The financial-gain 

sufficiency issue was raised in petitioner’s Rule 29 motion, fully litigated on appeal, 

and decided by the Fifth Circuit.  It is dispositive of the jury’s private-financial-gain 

finding.  That issue also recurs in § 1324 prosecutions.  Border prosecutions often rely 

on circumstantial evidence, phone records, generalized testimony about smuggling 

organizations, and prior conduct.  Without a clear rule requiring the financial-gain 

element to be tied to the charged transportation, the aggravated penalty can be 

imposed based on pattern evidence rather than proof of the offense-specific financial 

purpose.  This case therefore presents a recurring and important question concerning 

the scope of § 1324 and the government’s burden of proof. 

 

V. The decision below is wrong. 

The Fifth Circuit’s decision cannot be squared with the text of § 1324.  The 

statute asks whether “the offense was done for the purpose of commercial advantage 

or private financial gain.”16  “The offense” means the charged transportation, not 

prior conduct and not the defendant’s general course of activity. 

The government’s proof did not establish that required link.  The government’s 

evidence may have supported an inference of prior paid activity, but it did not prove 

beyond a reasonable doubt that the charged transportation itself was undertaken for 

 

16 8 U.S.C. § 1324(a)(1)(B)(i). 
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private financial gain.  The Fifth Circuit’s contrary rule effectively permits 

propensity-style reasoning to satisfy an element of the offense.  Because Miss Lopez 

allegedly participated in prior paid transports, the jury could infer that the charged 

transportation was also for pay.  But the Constitution requires proof of every element 

of the charged offense, not proof that the defendant may have committed similar acts 

before.17  

The rule below also creates serious constitutional concerns.  If the government 

may infer financial purpose from surrounding suspicious circumstances and prior 

conduct, § 1324 can reach far beyond commercial smuggling.  Ordinary driving, 

association with undocumented persons, and routine communications may be recast 

as evidence of felony alien transportation.  That inference threatens the right to 

interstate travel and blurs the distinction Congress drew between transportation and 

aggravated transportation for private financial gain. 

The better rule is straightforward:  The government need not prove actual 

payment, but it must prove that the charged transportation was undertaken for the 

purpose of obtaining payment or another material benefit.  That rule respects the 

statutory text, preserves the financial-gain element as a real limitation, and avoids 

the constitutional problems created by an overbroad construction of § 1324. 

 

 

17 In re Winship, 397 U.S. 358; Jackson, 443 U.S. 307. 
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CONCLUSION 

For these reasons, the petition for a writ of certiorari should be granted. 

Respectfully submitted, 

 
 

/s/ Joseph Ostini        

JOSEPH OSTINI 

Counsel of Record for Petitioner 

756 Brohard Rd 

Ray, OH 45672 

joseph.ostini@gmail.com 

(888) 529-9242 
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