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25-154
United States v. Pippins

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT.  CITATION 
TO A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND 
IS GOVERNED BY FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS 
COURT’S LOCAL RULE 32.1.1.  WHEN CITING A SUMMARY ORDER IN A DOCUMENT 
FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR 
AN ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”).  A PARTY 
CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT 
REPRESENTED BY COUNSEL.   

At a stated term of The United States Court of Appeals for the Second 
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley 
Square, in the City of New York, on the 3rd day of February, two thousand 
twenty-six. 

PRESENT: 
BARRINGTON D. PARKER, 
SUSAN L. CARNEY, 
BETH ROBINSON, 

Circuit Judges. 
_________________________________________ 

UNITED STATES OF AMERICA, 

Appellee, 

v. No. 25-154 

MARVIN PIPPINS, AKA MUKK, 

Defendant-Appellant, 

JEFFREY BUSH, TYSHAWN ATKINS, AKA BREEZE, INDIA 
LANE, AKA GORGEOUS GANGSTA, LOUIS LOVE, AKA 
SCOOBZ, AKA SCOOBIE, YONETTE RESPASS, AKA 
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YONETTE PESPASS, AKA YONETTE DAVIS, AKA STAR 
BRIM, JAMES SEASE, AKA CHOP WHOP, MONTEL 
SHUEMAKE, AKA BUZZO, RUDOLFO ZAMBRANO, AKA 
LATINN DINERO, JOSE BATTLE, AKA STRIZZ, NASIA 
BATTLE, AKA NAS, BRIAN JACKSON, AKA MAXX MILLII, 
AKA GRAPE, 

Defendants.*

_________________________________________ 

FOR APPELLEE:   LINDSEY OKEN (Anthony Bagnuola, 
Dana Rehnquist, on the brief), 
Assistant United States Attorneys, for 
Joseph Nocella, Jr., United States 
Attorney for the Eastern District of 
New York, Brooklyn, NY.   

FOR DEFENDANT-APPELLANT: RICHARD WARE LEVITT (Zachary 
Segal, on the brief), Levitt & Kaizer, 
New York, NY.

Appeal from a judgment of the United States District Court for the Eastern 

District of New York (Chen, Judge). 

UPON DUE CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, 

ADJUDGED, AND DECREED that the judgment entered on January 14, 2025, is 

AFFIRMED.   

* The Clerk’s office is respectfully directed to amend the caption as reflected above.
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Following a jury trial, Marvin Pippins was convicted of, among other things, 

racketeering conspiracy, conspiracy to commit murder in aid of racketeering, 

murder in aid of racketeering, and the unlawful use of firearms.  At trial, he 

conceded that he shot and killed the victim, Sean Peart, but he argued that it was 

solely in retaliation for the death of his twin brother, Melvin (Melly) Pippins.  On 

appeal, he challenges the sufficiency of the evidence to show his enterprise-related 

motivation, as well as the jury instructions, the exclusion of certain evidence, limits 

imposed on his summation, and the government’s failure to disclose exculpatory 

evidence pursuant to Brady v. Maryland, 373 U.S. 83 (1963).  We assume the parties’ 

familiarity with the underlying facts, procedural history, and arguments on 

appeal, to which we refer only as necessary to explain our decision. 

I. Sufficiency of the Evidence

We review challenges to the sufficiency of the evidence without deference 

and will “uphold a conviction if any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.”1  United States v. 

Dupree, 870 F.3d 62, 78 (2d Cir. 2017).  A defendant seeking to overturn a conviction 

on the ground that the evidence was insufficient “bears a heavy burden.”  United 

1 In quotations from caselaw, this summary order omits all internal quotation marks, footnotes, 
and citations, and accepts all alterations, unless otherwise noted. 
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States v. Coplan, 703 F.3d 46, 62 (2d Cir. 2012).  In assessing the sufficiency of the 

evidence, we “view the evidence in the light most favorable to the government, 

crediting every inference that could have been drawn in the government’s favor, 

and deferring to the jury’s assessment of witness credibility and its assessment of 

the weight of the evidence.”  United States v. Rosemond, 841 F.3d 95, 113 (2d Cir. 

2016).  

To sustain Pippins’ racketeering convictions, the evidence must establish 

that he killed Sean Peart and conspired to kill Peart or other members of Peart’s 

gang, Real Ryte, “for the purpose of gaining entrance to or maintaining or 

increasing position in an enterprise engaged in racketeering activity.”  18 U.S.C. 

§ 1959.  The enterprise purpose is satisfied where a defendant’s “general purpose”

in acting was to maintain or increase standing in the enterprise, but this need not 

be a defendant’s “sole or principal motive.”  United States v. Concepcion, 983 F.2d 

369, 381 (2d Cir. 1992); United States v. Thai, 29 F.3d 785, 817 (2d Cir. 1994).  That 

Pippins had a personal motive for committing these acts does not preclude 

conviction under § 1959 as long as he was likewise “motivated by a desire to 

increase or maintain his position” in the charged enterprise, the 5-9 Brims.  United 

States v. White, 7 F.4th 90, 101–02 (2d Cir. 2021).    
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A reasonable jury could have found the requisite enterprise purpose beyond 

a reasonable doubt.  See Dupree, 870 F.3d at 78.  Jurors heard testimony that both 

Pippins and his brother were members of the 5-9 Brims and that Pippins 

committed the murder as retaliation against members of a rival gang who he 

believed killed his brother in a gang-related response to his brother’s own gang-

related activity.  Marcus Laborde, a former “Godfather” of the 5-9 Brims in 

Brooklyn and a cooperating government witness testified that after Melly was 

killed, 5-9 Brims members were expected to respond with “murder for murder,” 

and that Pippins’ reputation in the 5-9 Brims changed after Pippins killed Peart. 

Trial Transcript 519–20, Gov’t App’x 230–31.  Laborde also testified that he’d heard 

Pippins talk about “us[ing] a female to try to catch a Real Ryte,” his victim’s gang, 

because that was “the same tactic” used to “set Melly up.”  Trial Transcript 541–

42, Gov’t App’x 252–53.     

In addition, another cooperating government witness, Khalif Watson, 

explained that a principle in the 5-9 Brims’ code is to “fear no foe,” and deal with 

rivals “accordingly,” that is, “with violence.”  Trial Transcript 929–30, Gov’t App’x 

474–75.  Watson testified that Pippins expressed an ongoing desire to hunt down 

Real Ryte members, even after Pippins shot Peart.  Social media and electronic 
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evidence from other 5-9 Brims members indicated a credo of retaliation and 

vengeance against rival gangs as well.   

From this evidence, taken together and in the light most favorable to the 

government, the jury could have inferred that Pippins “committed his violent 

crime because he knew it was expected of him by reason of his membership in the 

enterprise or that he committed it in furtherance of that membership,” which is all 

the enterprise purpose requires.  Concepcion, 983 F.2d at 381.   

II. Jury Instructions

We review challenges to jury instructions without deference, and “will 

reverse only where the charge, viewed as a whole, demonstrates prejudicial error.”  

United States v. Coppola, 671 F.3d 220, 247 (2d Cir. 2012).   

Pippins first argues that the district court erred in declining to instruct the 

jury that the enterprise motive for the murder had to be “substantial” or “integral” 

to his membership in the 5-9 Brims, and he contends that the jury charge invited 

the jury to convict even if the enterprise motive was incidental.   

A defendant’s enterprise purpose must be a “general” purpose of the 

defendant.  Concepcion, 983 F.2d at 381.  We have explained that the “general 

purpose” requirement is satisfied where a “reasonable jury could conclude that 
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[the defendant] committed [the] act in furtherance of, or as an integral aspect of, 

his role” with the criminal enterprise, United States v. Arrington, 941 F.3d 24, 38 (2d 

Cir. 2019), or where a jury could find that “maintaining or increasing his position 

in the enterprise” was “a substantial motivating factor in the defendant’s decision 

to” do the act, White, 7 F.4th at 102. 

Here, in providing an overview of the elements of the charge, the court first 

instructed the jury that Pippins could be guilty only if his “general purpose in 

committing the crime of violence was to maintain or increase his position in the 

enterprise.”  Trial Transcript 2120–21, Gov’t App’x 1159–60.  It went on to explain 

that: 

The fifth element requires the government to prove beyond a 
reasonable doubt that the defendant’s general purpose in 
committing the crime of violence was to gain entrance to or 
maintain or increase his position in the enterprise.  The government 
is not required to prove that it was the defendant’s sole or principal 
motive.  You need only find that it was one of his purposes. 

Trial Transcript 2125, Gov’t App’x 1164.  The court then explained that because the 

jury could not “look into a person’s mind,” it should “consider all the facts and 

circumstances,” such as considering Pippins’ “association with, or position in the 

enterprise . . . at the time the alleged murder was committed, and the extent, if at 

all, the commission of the alleged crime served to help the defendant gain entrance 
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to or maintain, uphold or enhance his position” within the 5-9 Brims.  Id.  It 

concluded by cautioning the jury that it must acquit Pippins if it found that he 

“was not motivated at all by the desire to gain entrance to, or maintain or increase 

his position in, the enterprise, but was motivated only by other factors.”  Id. at 

2126, Gov’t App’x 1165.   

Pippins contends that this last statement implies that if he was motivated 

even to a “vanishingly slight” degree by an enterprise purpose, the jury should 

convict.  Appellant’s Br. at 48.  We doubt the instructions, when taken as a whole, 

allow the jury to convict Pippins on this count even if his enterprise motivation 

was incidental or insubstantial.  But we conclude based on the trial record that any 

error arising from the statement that he must be acquitted if he was “not motivated 

at all” by an enterprise purpose was harmless.  App’x 46; United States v. Moran-

Toala, 726 F.3d 334, 344 (2d Cir. 2013) (“Instructional error is harmless only if it is 

clear beyond a reasonable doubt that a rational jury would have found the 

defendant guilty absent the error.”).   

We also reject Pippins’ argument that the court erred by not giving a 

requested instruction on the relationship between Breadgang and the 5-9 Brims 

because we conclude that the theory was “effectively presented elsewhere in the 
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charge.”  United States v. Kukushkin, 61 F.4th 327, 332 (2d Cir. 2023).  The district 

court gave clear instructions that the only charged enterprise was the 5-9 Brims, 

and Pippins was able to argue that Breadgang was entirely distinct from the 5-9 

Brims and that he was motivated solely by a loyalty to his brother or to Breadgang, 

and not the 5-9 Brims.   

III. Exclusion of Evidence 

Pippins challenges the district court’s exclusion of a recorded jail call 

between Khalif Watson and his girlfriend.  We review evidentiary rulings for 

abuse of discretion, and we are highly deferential to the district court in 

recognition of its “superior position to assess relevancy and to weigh the probative 

value of evidence against its potential for unfair prejudice.”  Coppola, 671 F.3d at 

244. 

The excluded material is hard to hear, confusing, and frequently 

unintelligible.  The conversation, purportedly offered to show that Watson 

suffered from mental illness that undermined his credibility, took place years 

before Watson testified at trial, and years after the events he described in his 

testimony.  Thus, the district court did not abuse its discretion in deciding that the 

tape was neither relevant nor probative, and that it would be unduly confusing to 
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the jury.  We need not reach defendant’s argument that the statements were not 

hearsay, as evidence that might be admissible under a hearsay exception may 

nevertheless be excluded under Federal Rule of Evidence 403.  United States v. 

Dhinsa, 243 F.3d 635, 655–56 (2d Cir. 2001).   

IV. Defense Summation 

We also disagree with Pippins’ argument that the district court abused its 

discretion in interrupting his closing argument and precluding him from arguing 

that the government was “sneaky” in trying to “train” the jury to associate 

Breadgang with the 5-9 Brims through the use of the term “5-9 Brims of Marlboro.”  

Trial Transcript 1919–20, Gov’t App’x 1089–90.  “A district court has broad 

discretion in limiting the scope of summation, and a court’s decision to limit the 

scope of summation will not be overturned absent an abuse of discretion.”  United 

States v. Lee, 834 F.3d 145, 161 (2d Cir. 2016).   

Though lawyers are sometimes given leeway, erroneously or not, to make 

somewhat inflammatory comments about opposing counsel, the Supreme Court 

has instructed district courts not to allow such mudslinging.  United States v. 

Young, 470 U.S. 1, 9 (1985) (“Defense counsel, like [the government], must not be 

permitted to make unfounded and inflammatory attacks on the opposing 
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advocate.”).  The court acted within its discretion in prohibiting Pippins from 

accusing the government of “training” the jury.  Trial Transcript 1926, Gov’t App’x 

1096.   

V. Brady Challenge 

We review without deference to the district court Pippins’ contention that 

the government here violated his Brady rights.  United States v. Mahaffy, 693 F.3d 

113, 127 (2d Cir. 2012).  To establish a Brady violation, Pippins must show that: 

(1) the undisclosed evidence was favorable to him; (2) the evidence was in the 

state’s possession and was suppressed, even if inadvertently; and (3) the 

defendant was prejudiced as a result of the failure to disclose.  See Strickler v. 

Greene, 527 U.S. 263, 281–82 (1999).  Evidence is material if the withheld evidence 

“reasonably undermines confidence in the verdict,” and “the existence of 

substantial independent evidence of guilt is unavoidably relevant to whether 

withheld impeachment evidence can reasonably call the jury’s verdict into 

question.”  United States v. Orena, 145 F.3d 551, 558 (2d Cir. 1998).  Undisclosed 

impeachment evidence is not material for Brady purposes, and thus a new trial is 

not required, “when the suppressed impeachment evidence merely furnishes an 

 Case: 25-154, 02/03/2026, DktEntry: 60.1, Page 11 of 13

0011a



12 

additional basis on which to impeach a witness whose credibility has already been 

shown to be questionable.”  United States v. Wong, 78 F.3d 73, 79 (2d Cir. 1996).   

Here, Pippins contends that his rights under Brady were violated because 

the government failed to turn over recordings of more than 600 of Laborde’s 

telephone calls from jail and more than 6,000 pages of his emails.  Pippins argues 

that in particular two prison calls between Laborde and his wife are material under 

Brady.  In the first, in the context of discussing his potential cooperation with the 

government, Laborde tells his wife that the government specifically wants 

Pippins.  In the second, Laborde comments that the government wants him to say 

that his fellow gang members are “murderers” or are “shooting guns, but that is 

really not the . . . case.”  App’x 148 at 7:47–7:53.  He laments that he might not 

“have enough,” id. at 8:14–8:18, but that if “they were to get convictions off some 

real hardcore [charges] there’d be . . . time served.”  Id. at 9:27–9:33.  After 

explaining that initially he lied to the government but then he decided to tell the 

truth, he said that he started telling the government “everything,” but his fellow 

gang members were “only drug dealers.”  Id. at 10:06–10:30.     

Though this evidence impeaches Laborde, it is not material on the record 

before us.  Laborde’s credibility had already been substantially undermined 
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through other impeachment evidence at trial.  And we are not persuaded that the 

likely additional impact on Laborde’s credibility “would have undermined a 

critical element of the” case against Pippins in light of the other evidence of his 

guilt.  Wong, 78 F.3d at 79.  Pippins conceded that he killed Peart, and even without 

Laborde’s testimony, other evidence sufficed to show that Pippins acted with the 

necessary enterprise purpose.  In addition to the evidence discussed above in our 

review of Pippins’ challenge to the sufficiency of the evidence, Pippins himself 

testified that he sought vengeance against the Real Rytes and that they “deserved 

what Melly got.”  Trial Transcript 1680, Gov’t App’x 943.   

*  *  * 

 For the above reasons, the district court’s judgment is AFFIRMED. 

      FOR THE COURT:  
 Catherine O’Hagan Wolfe, Clerk of Court 
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 UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
  _____________________________________________ 

At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the   
11th day of March, two thousand twenty-six. 

________________________________________ 

United States of America, 

Appellee, 

   v. 

Marvin Pippins,  AKA Mukk, 

Defendant - Appellant, 

Jeffrey Bush, Tyshawn Atkins,  AKA Breeze, India 
Lane,  AKA Gorgeous Gangsta, Louis Love,  AKA 
Scoobz,  AKA Scoobie, Yonette Respass,  AKA Yonette 
Pespass,  AKA Yonette Davis,  AKA Star Brim, James 
Sease,  AKA Chop Whop, Montel Shuemake,  AKA 
Buzzo, Rudolfo Zambrano,  AKA Latinn Dinero, Jose 
Battle,  AKA Strizz, Nasia Battle,  AKA Nas, Brian 
Jackson,  AKA Maxx Millii,  AKA Grape, 

                     Defendants. 
_______________________________________ 

ORDER 
Docket No: 25-154   

Appellant, Marvin Pippins, filed a petition for panel rehearing, or, in the alternative, for 
rehearing en banc.  The panel that determined the appeal has considered the request for panel 
rehearing, and the active members of the Court have considered the request for rehearing en banc. 

            IT IS HEREBY ORDERED that the petition is denied. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-------------------------------------------------------x 

UNITED STATES OF AMERICA, 

- against -

MARVIN PIPPINS, 

Defendant. 

-------------------------------------------------------x 

MEMORANDUM & ORDER 
19-CR-378 (PKC)

PAMELA K. CHEN, United States District Judge: 

Defendant Marvin Pippins, a.k.a. Mukk (“Defendant”), was indicted on February 14, 2020, 

along with eight co-defendants, as part of a sweeping indictment involving members of the 5-9 

Brims, a criminal enterprise affiliated with the Bloods street gang that operates in parts of New 

York City, including Brooklyn.  On April 24, 2023, at the conclusion of a twelve-day trial, the jury 

convicted Defendant of all six counts against him in the Second Superseding Indictment (“S-2 

Indictment”), including murder-in-aid-of-racketeering.  Defendant now moves pursuant to Rule 

29 of the Federal Rules of Criminal Procedure to vacate the guilty verdicts on all counts, and 

pursuant to Rule 33 for a new trial.  (Def. Mot. to Set Aside Verdict, Dkt. 488; Def. Second Mot. 

for a New Trial, Dkt. 550.)  For the reasons set forth below, Defendant’s motions are denied.            

BACKGROUND 

I. The Charges

On September 24, 2020, Defendant was charged in the S-2 Indictment with various crimes

relating to his participation in the affairs of the 5-9 Brims, including conspiracy under the 

Racketeer Influenced and Corrupt Organizations Act (“RICO”), conspiracies to possess and 

distribute drugs and to kill members of rival gang Real Ryte, and illegal firearms possession and 

use.  Most central to Defendant’s trial was the murder-in-aid-of-racketeering charge against 
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Defendant for the killing of rival gang member Sean Peart (“Peart”), a.k.a. S. Dot, on December 

19, 2015.  Specifically, Defendant was tried on charges of: (1) racketeering conspiracy in violation 

of 18 U.S.C. § 1962(d) (“Count One” or “the RICO conspiracy”); (2) conspiracy to commit murder 

in-aid-of-racketeering in violation of 18 U.S.C. § 1959(a)(5) (“Count Two”); (3) murder in aid of 

racketeering in violation of 18 U.S.C. § 1959(a)(1) (“Count Three” or “murder-in-aid-of-

racketeering” or “the [Violent Crimes in Aid of Racketeering Activity (“VICAR”)] count”); (4) 

unlawful use of firearms resulting in death in violation of 18 U.S.C. § 924(j)(1) (“Count Four”); 

(5) conspiracy to possess with intent to distribute controlled substances in violation of 21 U.S.C. 

§§ 846, 841(b)(1)(A)(iii), 841 (b)(1)(C), and 841(b)(1)(D) (“Count Six”); and (6) unlawful use of 

a firearm in violation of 18 U.S.C. § 924(c)(1)(A)(i) (“Count Seven”).  (S-2 Indictment, Dkt. 137.)  

Count Seven also charged Defendant with aiding and abetting or willfully causing the drug 

trafficking crime charged in Count Six under 18 U.S.C. § 2.  (Id.)  

A. The Trial 

Construed in the light most favorable to the government, see United States v. White, 7 

F.4th 90, 98 (2d Cir. 2021), the government’s proof at trial—which included 15 witnesses and 

a host of documentary, audio, photographic, and video evidence—established the following: 

Defendant belonged to the 5-9 Brims, having been inducted into the enterprise around 

2010 (Trial Transcript (“Trial Tr.”) 389, 393), and participated in a conspiracy to commit 

various crimes until at least February 2020, when he was indicted in this case.  Critically, the 

evidence at trial established that Defendant killed Sean Peart by shooting him multiple times 

outside the Weeksville housing complex in Brooklyn.  (GX 851 (photo array); Trial Tr. 53–55 

(eyewitness testimony); GX 317 (compilation of video evidence of the shooting); GX 750 
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(autopsy report prepared by forensic pathologist Christopher Borck).)   

B. Testimony of Marcus Laborde 

 The government presented the testimony of Marcus Laborde (“Laborde”), a.k.a. Chi Town, 

a former 5-9 Brims member and leader, as the main witness against Defendant.  Laborde, who had 

entered into a cooperation agreement with the government, provided background on the rules, 

customs, purposes, and criminal activities of the 5-9 Brims, an “independent set” of the Bloods.  

(Trial Tr. 319–21, 359.)  The 5-9 Brims also go by names “Prime Time” and “Hat Boys” and 

operate as part of the New York Blood Brim Army, or NYBBA.  (Id. 320–21.)  Other sets falling 

under the NYBBA umbrella are the Blood Hound Brims and the Mac Baller Brims, but among the 

Bloods sets, the 5-9 Brims are considered “elite.”  (Id. 322, 330.)  When asked if he was part of 

any “particular regime” of the 5-9 Brims, Laborde responded that he belonged to the neighborhood 

gang called the “Breadgang,” which operated in the Marlboro Houses in Brooklyn.  (Id. 323.)  

According to Laborde, if someone is part of the Breadgang, he is either associated with, or a 

member of, the 5-9 Brims.  (Id. 323–24.)     

 Laborde testified that he held the title of “Godfather”—the highest position in the 

hierarchy—of the Brooklyn 5-9 Brims from approximately 2008 to 2014.  (Id. 322–23, 340.)  

Laborde “jumped into the high one,” to achieve the position of “Godfather” or “GF,” when the 

then-Godfather was caught stealing from the “kitty,” or the pot of money to which gang members 

contributed for the benefit of incarcerated 5-9 Brims members.  (Id. 340–41.)  When Laborde first 

became a Brim, he acted as a secretary for Ronald Howard, a.k.a. Lacey, who was the “biggest 

Brim . . . at the time.”  (Id. 332–33.)  As part of his role as secretary, Laborde had the power to 

initiate other people.  (Id. 333.)  Laborde initiated Defendant into the 5-9 Brims around 2010 or 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 3 of 46 PageID #: 8588

0017a



2011 after Defendant “persistent[ly]” asked to be initiated.  (Id. 389, 393.)  Defendant came to be 

known as a “shooter” for the 5-9 Brims because he was “violent” and “aggressive.”  (Id. 400.)  

Laborde identified Defendant in the courtroom as a member of the 5-9 Brims and Breadgang.  (Id. 

325.)   

 Laborde testified to the identities of several 5-9 Brims associates or members through the 

government’s photographic evidence.  (See, e.g., GX 1210A, GX 1114A, GX 1403A, GX 1307A, 

GX 1505, GX 1509, GX 1511A, GX 1319A; see also Trial Tr. 458–83.)  These individuals 

included James Sease, a.k.a. Chop Wop; Montel Shuemake, a.k.a. Buzzo; Rodolfo Zambrano, 

a.k.a. Latinn Dinero; Jeffrey Bush, a.k.a. Chuck or Chuck Taylor; Brian Jackson, a.k.a. Maxx 

Millii; Melvin Pippins, a.k.a. Melly; and Defendant, a.k.a. Mukk.   

 Laborde testified that after the murder of Melvin Pippins (hereinafter “Melly”)—

Defendant’s twin brother—in Brooklyn in October 2015, Real Ryte, a neighborhood gang that 

operates out of Canarsie, Brooklyn, became the 5-9 Brims’ main rival.  (Trial Tr. 83, 324–25, 503.)  

According to Laborde, Melly was known primarily as a member of the Breadgang and had a 

reputation as a scammer (i.e., someone who engages in the unauthorized use of credit cards to 

make large purchases), but not as someone who committed any other types of crimes.  (Id. 404–

05, 415.)  The 5-9 Brims honored Melly after his death with posts on social media, clothing with 

his image on it, and candlelight vigils.  (Id. 513–14; see also GX 1104, GX 1203.) 

 Laborde first became aware of Melly’s murder when he was incarcerated.  (Trial Tr. 509–

10.)  He called 5-9 Brims member Jeffrey Bush, a.k.a. Chuck or Chuck Taylor, to get more details 

of the crime, and on a phone call, Chuck told Laborde that he believed Real Ryte was responsible 

for Melly’s death.  (Id. 510.)  This made Real Ryte members “Brim most wanted.”  (Id. 512.)  
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Because of Melly’s death, the expectation in the 5-9 Brims was “[m]urder for murder” (id. 519), 

and that Real Ryte members were “on site” for 5-9 Brims after Melly’s murder, meaning that 

“when you lay eyes” on them, you “do something to them on site” (id. 744). 

 Believing Real Ryte to be responsible for Melly’s death, Defendant killed Peart, a Real 

Ryte member.  (Id. 325, 503, 520–21.)  Laborde, who was still in prison at the time of Peart’s 

killing, learned about this through other 5-9 Brims members.  (Id. 510, 512.)  After being released 

from prison, Laborde learned further details about Peart’s murder from Chuck and another co-

conspirator, Montel Shuemake, a.k.a. Buzzo.  Specifically, Laborde learned that Defendant was 

responsible for Peart’s (a.k.a. S. Dot) murder.  (Id. 521.)  Subsequently, Defendant seemingly 

confirmed this fact by making a reference in Laborde’s presence to “smoking a dotty pack,” which 

Laborde took to be a disrespectful way to refer to someone who is deceased by insinuating that 

you have named a strain of weed after that person and are smoking it.  (Id. 521–22.)  After Peart’s 

murder, Defendant’s reputation in the gang changed because some 5-9 Brims members “glorified” 

Defendant based on the violence, and some “feared him.”  (Id. 535.) 

When asked if it mattered who in Real Ryte was killed in retaliation for Melly’s death, 

Laborde said no, indicating that the two organizations were dedicated to waging violence against 

each other at the time relevant to the charged conspiracy.  (Id. 520.)  Even after Defendant killed 

Peart, the rivalry between the 5-9 Brims and Real Ryte persisted.  (Id. 536–39.)      

Laborde testified that he knew Defendant had engaged in the following criminal activity 

as part of his membership in the 5-9 Brims: selling crack cocaine (id. 343, 401); possessing a gun 

(id. 348); dealing drugs with a gun (id. 395–96); firing a gun, including at Laborde himself (id. 
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397); scamming, i.e., unauthorized use of credit cards to make large purchases (id. 404–05); and 

killing Peart (id. 408).1   

C. Testimony of Khalif Watson 

 The government’s other central witness against Defendant was Khalif Watson (“Watson”), 

another cooperating witness, who was a member of various sets of the NYBBA, including the East 

Homicide Brims, the Blood Hound Brims, and eventually the 5-9 Brims.  (Trial Tr. 923–24, 1028.)  

Watson corroborated Laborde’s testimony that the 5-9 Brims were the “highest set of all Brims.”  

(Id. at 923.)  Watson testified that one of the nine rules of the 5-9 Brims was “fear no foe,” meaning 

that if you saw a rival gang member, you would “deal with them with violence.”  (Id. 929.)  Watson 

further testified that one such rival to the 5-9 Brims was Real Ryte, a gang known for scamming.  

(Id. 932–33.)  Real Ryte’s leader was Dajahn McBean, a.k.a. Jeezy Muula.  (Id.) 

Watson provided context regarding the degree to which individuals can be affiliated with 

multiple gangs at the same time or change allegiances over time.  For example, if one was in a 

neighborhood gang affiliated with a national gang like the Bloods or Crips, one could still commit 

crimes with the overarching gang.  (Id. 934.)  Further, there were Real Ryte members who were 

once 5-9 Brims members, including Jeezy Muula.  (Id. 936.)  Despite never being a Real Ryte 

member, Watson committed scamming activity with members of Real Ryte, including “Telly” and 

1 To the extent that Defendant cursorily argues as placeholders at the end of his motion that 
the evidence was insufficient to find him guilty of the RICO conspiracy charged in Count One or 
the drug-related offenses charged in Counts Six and Seven (Br. Supp. Mot. to Set Aside Verdict, 
Dkt. 488-1, at 45–46), the Court finds that there was sufficient evidence for the jury to find 
Defendant guilty on these counts.   
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“Bucko,” and also engaged in violent crimes with them, some directed at the 5-9 Brims.  (Id. 945, 

948.)      

 Watson testified that around 2016, Real Ryte’s rivals were the Breadgang2 and Folk 

Nation.  (Trial Tr. 949.)  He echoed Laborde’s testimony in explaining that the Breadgang was “a 

group of 5-9 guys from the Marlboro Houses projects,” and told the jury that Laborde had 

explained to him that members of the Breadgang “were [Laborde’s] little mans and that they were 

all under [Laborde].”  (Id. 949, 975.)  Being “under him” meant that they were “all under [Laborde] 

in 5-9.”  (Id. 975.)  On cross-examination, Watson confirmed that every member of the Breadgang 

whom he met was also a 5-9 Brims member.  (Id. 1034.)  He identified Defendant as someone he 

knew in the 5-9 Brims.  (Id. 953.)  Before Watson met Defendant, he understood that the reason 

Real Ryte considered the Breadgang a rival was Peart’s killing.  (Id. 952–53.)  Watson even 

recounted being with Telly and another Real Ryte member one night when Jeezy Muula called 

them and told them that he had “the drop,” or physical location, for several Breadgang members—

including Defendant.  (Id. 951.)  Jeezy Muula told Watson and his companions to go shoot at 

Breadgang members to avenge the killing of S. Dot.  (Id. 962–64.)  Watson and his friends 

complied with Jeezy Muula’s instructions and drove into Manhattan to find and shoot at Breadgang 

members.  (Id.)     

 After Watson’s release from a drug treatment facility in August 2017, he began robbing 

cellphone stores to make money.  (Id. 976–77.)  Watson invited Laborde to join his robbery 

2 Defendant argues that the fact that Watson identified the Breadgang, as opposed to the 5-
9 Brims, as a rival of Real Ryte demonstrates the distinction between the Breadgang and the 5-9 
Brims.  (Br. Supp. Mot. to Set Aside Verdict, Dkt. 488-1, at 27.)  This is belied by Watson’s very 
next statement about the Breadgang being composed of “5-9 guys.”  (Trial Tr. 949.) 
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schemes because he had met Laborde in this facility and because Laborde was a “big [H]at,” 

meaning Laborde had superior status in the 5-9 Brims.  (Id. 974, 978.)  For one of the two robberies 

they committed together, Laborde brought Defendant and another Breadgang member with him.  

(Id. 989.)  Watson had an “uneasy feeling” about this because of his association with Real Ryte 

and the fact that Watson had previously shot at members of the Breadgang, including Defendant.  

(Id. 996–97.)  For this reason, Watson took various measures—including offering to share the 

proceeds of the robbery with Defendant and the other Breadgang member—to ingratiate himself 

with Defendant.  (Id. 1001.)  At one point, when Watson was alone with Defendant, Watson told 

Defendant that Melly was Watson’s “son” and a “cool dude.”  (Id. 1005.)  In response, Defendant 

said, “they took my [Defendant’s] baby boy,” and that Defendant “did boy dirty for that,” while 

making a gun gesture with his hand.  (Id. 1005–06.)  Watson understood the “they” to refer to Real 

Ryte.  (Id. 1006.)3      

D. Defense Case4 

At the close of the government’s case, Defendant presented the jury with a defense case, 

including taking the stand to testify in his own defense.  Among other admissions, Defendant 

testified that he murdered Peart outside of the Weeksville housing project by firing a gun at him 

3 Because Defendant’s Rule 29 and 33 motions focus on the sufficiency of the evidence 
establishing Defendant’s gang-related motive and on the Court’s jury instruction on that element, 
the Court does not describe the other evidence offered by the government to prove Defendant’s 
identity as Peart’s killer, which included an eyewitness to the shooting, surveillance video of the 
shooting, and a rap song posted on SoundCloud of Defendant boasting about the Peart murder.  

4 The Court provides information on the defense case for background and context only and 
does not rely on any of the defense case in the Court’s Rule 29 analysis, for the reasons explained, 
infra, at 14 n.7.   
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six times.  (Trial Tr. 1665–66.)  Defendant testified that he killed Peart because he believed Peart 

was involved in Melly’s murder and because he feared Peart was eventually going to kill him.  (Id. 

1674.)  Defendant testified that, before the killing, Peart was “on sight” with Defendant, meaning 

that if the Defendant were to see Peart, he would kill him on the spot.  (Id. 1680.)  Also, when 

asked whether “[t]he Real Rytes deserved what Melly got?,” Defendant answered “[t]hat’s how I 

felt, yes.”  (Id. 1680.)  

Defendant also offered the testimony of Edward McCarthy, an individual whose family 

hosted Defendant for a number of years at their home in Fairfield, Connecticut, through a Fresh 

Air Fund program, starting when Defendant was a young child.  (Id. 1725, 1727.)  McCarthy 

testified that Defendant told McCarthy stories about Defendant’s twin “Melly” and that McCarthy 

learned from these stories that the two brothers were close and that Defendant viewed Melly “like 

an idol.”  (Id. 1735–36.)   

II. The Verdict and Post-Trial Motions 

At the close of the government’s case, Defendant moved for a judgment of acquittal as a 

“placeholder” under Rule 29.  (Trial Tr. 1412.)  The Court deferred ruling on the oral motion.  (Id. 

1414.)  On April 24, 2023, the jury returned a guilty verdict against Defendant on all counts 

charged against him in the S-2 Indictment.  Defendant subsequently filed motions seeking relief 

under Rule 29 and Rule 33 as to all counts of conviction.  (See Def. Mot. to Set Aside Verdict, 

Dkt. 488; Def. Second Mot. for a New Trial, Dkt. 550.) 

III. The Second Post Trial Motion  

On May 17, 2023, Defendant filed his first motion for a new trial as part of his motion to 

vacate his sentence.  (Def. Mot. to Set Aside Verdict, Dkt. 488.)  After this motion was fully 
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briefed, the government filed a letter on July 6, 2023 disclosing that it had come into possession 

of “recorded jail calls and e-mail correspondence—that may contain material discoverable 

pursuant to Title 18, United States Code, Section 3500 and/or impeachment material pursuant to 

Giglio v. United States, 405 U.S. 150 (1972)” and that it had provided this material to Defendant.  

(Gov’t Ltr., Dkt. 508.)  Approximately a week later, counsel for Defendant submitted a letter to 

the Court explaining that the government had belatedly disclosed 694 jail calls totaling 5,570 

minutes of audio and 6,253 pages of emails,5 and requesting that the Court lift the “sensitive” 

designation on this material to enable more efficient review of these calls.  (See Dkt. 512.)  The 

parties came to an agreement regarding the designation without the Court’s intervention.  (See 

7/26/2023 Dkt. Order.) 

Then, on February 2, 2024, Defendant filed a second motion for a new trial, arguing that 

by failing to disclose the telephone calls and emails, the government had violated Brady/Giglio, 

and that there was a “reasonable probability that the outcome [of the trial] would have been 

different” had the government timely disclosed this material.  (Def.’s Mem. in Supp. of Second 

Mot. for a New Trial (“Def. Second Rule 33 Br.”), Dkt. 550-1, at 1.)  The government opposed 

the motion, arguing that the evidence was either non-impeaching or cumulative of other 

impeachment evidence produced before trial and that Laborde’s testimony was corroborated by 

other evidence introduced at trial, such that pre-trial disclosure of the impeachment material would 

not have altered the result of the trial.  (See generally Gov’t Resp. to Second Mot. for a New Trial 

5 In his second motion for a new trial, Defendant refers to the production as consisting of 
“nearly 600 phone calls and approximately 1,867 emails of Marcus Laborde[.]”  (Def. Second Rule 
33 Br., Dkt. 550-1, at 4.) 
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(“Gov’t Second Resp. Br.”), Dkt. 556.)  The Court held argument on the second motion for a new 

trial on March 19, 2024, reserved decision, and ordered supplemental briefing relating to the 

materiality or potential impact of the belatedly disclosed Giglio material.  (3/19/24 Minute Entry.)  

The government filed its submission on March 29, 2024 (Gov’t Supp. Br., Dkt. 562), and the 

defense filed their response on April 12, 2024 (Def. Supp. Br., Dkt. 565).  Defendant’s Rule 29 

motion and both of his Rule 33 motions are now ripe for decision. 

DISCUSSION 

I. Defendant’s Rule 29 Motion 

Given the different legal standards and scope of evidence the Court can consider with 

respect to Defendant’s Rule 29 and Rule 33 motions, the Court evaluates them separately, starting 

with the Rule 29 motion.  Because Defendant only raises the Brady/Giglio issue in support of his 

Rule 33 motion, the Court does not consider the potential impact of the non-disclosure of the 

alleged Giglio material in deciding his Rule 29 motion and determining whether the evidence 

presented by the government at trial was sufficient to convict Defendant.  United States v. 

Landesman, 17 F.4th 298, 331 (2d Cir. 2021) (contrasting different standards for Rule 29 and Rule 

33 motions); Greenlaw v. United States, 554 U.S. 237, 244 (2008) (explaining that it is the parties’ 

role to frame the facts and arguments for decision). 

A. Rule 29 Legal Standard 

Under Federal Rule of Criminal Procedure 29, “a district court will grant a motion to enter 

a judgment of acquittal on grounds of insufficient evidence if it concludes that no rational trier 

of fact could have found the defendant guilty beyond a reasonable doubt.”  United States v. 

Jackson, 335 F.3d 170, 180 (2d Cir. 2003) (citing Fed. R. Crim. P. 29(a), (c)).  A defendant 
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challenging a jury’s guilty verdict “bears a heavy burden,” United States v. Martoma, 894 

F.3d 64, 72 (2d Cir. 2017), and a Rule 29 motion may be granted “only if the evidence that the 

defendant committed the crime alleged is nonexistent or so meager that no reasonable jury 

could find guilt beyond a reasonable doubt,”  United States v. Guadagna, 183 F.3d 122, 130 

(2d Cir. 1999) (citation omitted).  In considering such a motion, “[n]ot only must the evidence 

be viewed in the light most favorable to the Government and all permissible inferences drawn 

in the Government’s favor, but the jury verdict must be upheld if any rational trier of fact could 

have found the essential elements of the crime beyond a reasonable doubt.”  Jackson, 335 F.3d 

at 180.  “Moreover, ‘the evidence must be viewed in its totality, as each fact may gain color 

from others.’”  Landesman, 17 F.4th at 319 (quoting United States v. Cassese, 428 F.3d 92, 98–

99 (2d Cir. 2005)).  Furthermore, “the Government need not negate every theory of innocence.”  

Id. (quoting United States v. Lorenzo, 534 F.3d 153, 159 (2d Cir. 2008)).  

“A ‘jury’s verdict may be based entirely on circumstantial evidence.’”  United States v. 

Berry, No. 20-CR-84 (AJN), 2022 WL 1515397, at *4 (S.D.N.Y. May 13, 2022) (quoting 

United States v. Sureff, 15 F.3d 225, 228 (2d Cir. 1994)).  “The fact that a conviction may be 

supported only by the uncorroborated testimony of a single accomplice is not a basis for reversal 

if that testimony is not incredible on its face and is capable of establishing guilt beyond a 

reasonable doubt.”  United States v. Parker, 903 F.2d 91, 97 (2d Cir. 1990).  Indeed, a witness’s 

credibility is particularly “the province of the jury and not of the court.”  United States v. 

O’Connor, 650 F.3d 839, 855 (2d Cir. 2011). 
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B. Application 

1. Sufficiency of the Evidence For Counts One, Three & Four 

a. The Evidence Was Sufficient to Show that Defendant Had a Gang-
Related Motive in Killing Sean Peart 

 Defendant’s Rule 29 motion first argues that the evidence at trial was insufficient to prove 

beyond a reasonable doubt that Defendant was guilty of the RICO conspiracy charged in Count 

One, the murder-in-aid-of-racketeering charged in Count Three, and the related charge of unlawful 

use of firearms resulting in death in Count Four.  (Br. Supp. Mot. to Set Aside Verdict, Dkt. 488-

1 (hereinafter “Dkt. 488-1”), at 20–28.)  Specifically, Defendant argues that the government’s 

evidence was insufficient to show that he was at all motivated to murder Peart in connection with 

conducting the affairs of, or to maintain or increase Defendant’s own position in the 5-9 Brims, as 

opposed to being motivated solely by a desire to avenge his brother Melly’s death.  (Id.)6  

Defendant claims that “no evidence introduced during the Government’s direct case would permit 

a rational juror to conclude that [Defendant] harbored an enterprise-related motive to kill Sean 

Peart.”  (Dkt. 488-1, at 24.)  From this, Defendant argues that his RICO conspiracy and death-

resulting weapons charges also must be vacated, because they are dependent on his murder 

conviction.  The Court rejects Defendant’s argument about the insufficiency of the motive 

6 As discussed infra, Defendant also argues that the Court erroneously instructed the jury 
that Defendant’s gang-related motive need not have been his only motive for killing Peart.  (Dkt. 
488-1, at 33–41; Jury Instrs., Dkt. 479 (hereinafter “Dkt. 479”), at 59–60 (“The fifth element 
requires the Government to prove beyond a reasonable doubt that the Defendant’s general purpose 
in committing the crime of violence was to gain entrance to, or maintain or increase his position 
in, the enterprise.  The Government is not required to prove that it was the Defendant’s sole or 
principal motive.  You need only find that it was one of his purposes.”).  The Court rejected that 
argument at trial and affirms that ruling below. 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 13 of 46 PageID #: 8598

0027a



evidence and therefore finds that Defendant has not met the “heavy burden” to establish the 

insufficiency of the evidence on these counts.7 

 First, the very conflict that led to Peart’s murder was borne of the rivalry between the 5-9 

Brims and Real Ryte: after all, 5-9 Brims members believed that Melly was murdered as part of 

that conflict.  (Trial Tr. 416 (Laborde testifying that Melly was murdered by Real Ryte members).)  

Therefore, it is virtually impossible to disentangle Defendant’s act from its origin in gang-related 

feuding.  See, e.g., White, 7 F.4th at 102 (“[Defendant’s] conflict with [the victim] stemmed 

entirely from MBG’s rivalry with Killbrook.”); see also United States v. James, 239 F.3d 120, 124 

n.5 (2d Cir. 2000) (“With respect to defendant’s contention that [the] murder was an act of personal 

revenge and was not done in aid of defendant’s racketeering enterprise, we agree with the district 

court that ‘one of the motivations for [this murder] was tied to the association with the enterprise 

and the desire to maintain standing, if you will, in that . . . for lack of a better way of putting it, 

community.’  And this is sufficient, under our precedents, to support a conviction for conspiracy 

to commit murder in aid of racketeering.”).  Indeed, Laborde indicated that the 5-9 Brims’ reaction 

to Melly’s death was “[m]urder for murder” (Trial Tr. 519) and that Real Ryte members were “on 

site” for 5-9 Brims after Melly’s murder, meaning that “when you lay eyes” on them, you “do 

something to them on site” (id. 744).  Furthermore, Laborde testified that Melly’s death had a 

7 As previously noted, the Court considers only the evidence introduced during the 
government’s case in assessing the sufficiency of the evidence because Defendant made a motion 
under Rule 29 at the close of the government’s case, and the Court reserved its decision on the 
motion.  (Trial Tr. 1412–14); see also United States v. Truman, 688 F.3d 129, 139 (2d Cir. 2012) 
(“Under Rule 29(b), when a district court reserves decision on a defendant’s Rule 29 motion at the 
close of the Government’s evidence, ‘it must decide the motion on the basis of the evidence at the 
time the ruling was reserved.’” (quoting Fed. R. Crim. P. 29(b)).) 
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“major impact” on the 5-9 Brims and that they memorialized Melly through clothing, social media 

posts, and vigils.  (Id. 513.)  Based on this evidence, the jury readily could have concluded that 

Defendant was acting at least in part out of gang-related motives.  See United States v. Rubi-

Gonzalez, 311 F. App’x 483, 486 (2d Cir. 2009) (summary order) (finding sufficient evidence for 

a § 1959 murder conviction where the gang—MS-13—had a “fight at first sight” policy with 

regard to rival gangs).8   

 Second, the jury heard evidence that violent acts were part of 5-9 Brims membership and 

that committing such acts enhanced one’s reputation within the enterprise.  Courts have found 

evidence indicating that violent acts enhance the status of a member of a criminal enterprise to 

weigh in favor of finding sufficient evidence for convictions under the VICAR statute.  See United 

States v. Whitten, 610 F.3d 168, 179–81 (2d Cir. 2010) (reversing the district court’s grant of 

defendant’s Rule 29 motion in finding sufficient evidence on the VICAR charge).  For example, 

Laborde said that being a “shooter”—someone who carried a gun and was known to shoot 

people—was a respected title within the gang.  (Trial Tr. 400–01 (Q: Why is it looked at as a badge 

of honor to be a shooter? A: That’s street . . . regular street stuff, street code, gang code. Q: 5-9 

Brims code? A: Yes.).)  Laborde went further in specifically testifying that Defendant had a 

reputation as a “shooter” in the 5-9 Brims (id. 400), and that he was “glorified” and “feared” after 

and because of the Peart murder (id. 535).   

8 Much of the evidence discussed in this section is based on Laborde’s testimony.  As 
discussed in detail in Section II.B.2, a jury also could have relied on Khalif Watson’s testimony, 
and significant documentary, audio, photographic, and video evidence to find that Defendant had 
the requisite motive.  See infra Section II.B.2. 
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Third, there was evidence that Defendant was proud of his action and wanted to make 

others aware that he had committed the murder.  For example, he boasted to Laborde that he (the 

Defendant) was “smoking a dotty pack,” which Laborde interpreted as Defendant bragging about 

having killed Peart, known as “S. Dot.”  (Id. 521–22.)  Defendant also told Watson that he “did 

boy dirty,” while making the shape of a gun in his hand, in the aftermath of Watson invoking 

Melly’s death.  (Id. 1005–06.)  Boasting to fellow gang members and associates about committing 

a crime supports the inference that Defendant was motivated by his membership in the 5-9 Brims 

when he killed Peart.  See Whitten, 610 F.3d at 180 (finding sufficient evidence of gang-related 

motive because the defendant “was proud of the crimes and wanted others to be made aware of 

them”).  

Defendant argues that because Laborde testified that no other members of the 5-9 Brims 

were aware of his plans to murder Peart, the murder was not gang-related.  (Trial Tr. 724.)  The 

government, however, was not required to prove that the shooting was “explicitly or implicitly 

authorized by the gang’s leaders,” or that Defendant had an important position in the 5-9 Brims.  

White, 7 F.4th at 102–03.  Instead, the government needed only “to adduce evidence from which 

the jury was entitled to conclude that a desire on [Defendant’s] part to maintain or increase his 

status or membership in the gang was among his motives.”  Id.  at 103.  Further, Defendant’s 

reliance on United States v. Thai, 29 F.3d 785 (2d Cir. 1994), is unavailing.  In Thai, the Second 

Circuit found insufficient evidence of the motive element of the VICAR statute where a gang 

leader ordered the bombing of a restaurant in exchange for the payment of $10,000.  29 F.3d at 

817–18.  In reversing the district court’s finding of sufficiency on the motive element, the panel 

concluded that the defendant had not ordered the bombing to maintain or increase his position in 
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the gang, but for reasons that were “purely mercenary.”  Id. at 818.  Here, by contrast, there was 

no evidence of a financial or pecuniary motive, such as a promise or payment of money for killing 

Peart; Defendant was not a hired gun used by the 5-9 Brims for the murder.  And although there 

was evidence that Defendant murdered Peart to avenge his brother’s death, there was also ample 

evidence for the jury to find that Defendant, as a 5-9 Brims member or associate, was motivated 

to commit the murder out a sense of vengeance for his gang “community.”  James, 239 F.3d at 

124 n.5.  

Finally, Defendant relies heavily on United States v. Blondet in arguing that his VICAR 

convictions should be overturned because the evidence was insufficient to show the requisite 

motive.  No. S13 16-CR-387 (JMF), 2022 WL 17370032 (S.D.N.Y. Dec. 2, 2022).  In Blondet, 

the defendant—a member of a violent Puerto Rican drug trafficking gang called La ONU—shot a 

woman at a party who refused his sexual advances, which Blondet, the “second in command” in 

the San Jose faction of La ONU, found disrespectful.  2022 WL 17370032, at *3–4.  Though 

acknowledging that the question was a “close one,” the district court granted the defendant’s 

motion for acquittal on his VICAR conviction, finding, inter alia, that the required motive was not 

established because the murder victim was not affiliated with a La ONU rival, the murder did not 

advance the interests of La ONU, and the murder did not enhance the defendant’s reputation after 

the fact.  Id. at *13–14.  The facts in this case, however, are wholly distinguishable from Blondet.  

First, the murder victim, Peart, was not an “unaffiliated” partygoer who randomly angered 

Defendant, but a rival gang member whom Defendant and other 5-9 Brims members suspected of 

killing Defendant’s brother, Melly.  Second, Peart’s murder advanced the interests of Defendant’s 

gang, the 5-9 Brims, because it fulfilled their “murder for murder” credo and served to solidify 
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their reputation as a violent street gang that took care of their own.  Third, the Peart’s killing 

enhanced Defendant’s reputation within the 5-9 Brims as a “shooter,” and earned him the fear and 

respect of other gang members.  Thus, in contrast to Blondet, there was ample evidence for the 

jury to conclude that Defendant’s motive for killing Peart was gang-related, even if it was also 

personal.       

In light of the testimony and documentary evidence presented by the government, the Court 

finds that there was more than sufficient evidence from which the jury could conclude that 

Defendant committed the murder as part of a pattern of racketeering activity, and that at least “one 

motive for the killing was to maintain or increase position within” the 5-9 Brims.  United States v. 

Laurent, 33 F.4th 63, 84 (2d Cir. 2022) (emphasis added).  The Court therefore rejects Defendant’s 

challenge to his convictions on Counts One, Three, and Four.    

b. The Evidence Was Sufficient to Show that the Breadgang Was Part of 
the 5-9 Brims 

Defendant argues in the alternative that if the Court concludes that the evidence was 

sufficient for the jury to find that Defendant was motivated at least in part by gang-related animus 

when he killed Peart, the gang he committed the murder for was the Breadgang, not the 5-9 Brims.  

Under this theory, Defendant posits that the government impermissibly conflated the Breadgang 

with the 5-9 Brims—the enterprise charged in the indictment—thereby prejudicially amending the 

S-2 Indictment.  (Dkt. 488-1, at 28.)   

To begin, the Court agrees with the government that the factual question for the jury’s 

consideration was not the relationship between the 5-9 Brims and the Breadgang, but simply 

whether Defendant was a member or associate of the 5-9 Brims, and whether, when Defendant 

murdered Peart and agreed with others to murder members of Real Ryte, he did so with the purpose 
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of maintaining or increasing his position in the 5-9 Brims.  (Br. Opp. Def.’s Mot. to Set Aside 

Verdict, Dkt. 501, at 17.)  For the reasons previously discussed, the Court finds that there was 

sufficient evidence at trial to prove that Defendant was a member or associate of the 5-9 Brims, 

and that he was motivated, at least in part, to kill Peart by a desire to maintain or increase his 

position in the 5-9 Brims.  (See, e.g., Trial Tr. 389 (Laborde’s testimony as to Defendant’s 

membership in the 5-9 Brims); id. 953 (Watson’s testimony as to Defendant’s membership in the 

5-9 Brims); GX 1307A; GX 1317A; GX 1511A.)  

Defendant argues, however, that the Court must employ a much more nuanced lens when 

viewing the interconnectedness—or lack thereof—between the 5-9 Brims and the Breadgang.  

Throughout the course of the trial, Defendant repeatedly voiced concern that the government was 

creating a new entity—“The 5-9 Brims of Marlboro”—as a stand-in for what, in reality, was the 

Breadgang.  (Trial Tr. 352–55.)  Defendant asserts that there were times that individuals committed 

acts as 5-9 Brims members and other times where these individuals committed acts as Breadgang 

members (id. 353), and that the government impermissibly collapsed these distinctions.  The 

government responds that Laborde testified that “the 5-9 Brims from Marlboro are Breadgang and 

that they’re one in the same” (id. 352; see also id. 323 (“Q: So if you’re a 5-9 Brims o[f] Marlboro, 

are you also in Breadgang? A: Yes[.])), and that in any event, there was ample evidence that 

Defendant was a member of the 5-9 Brims and took actions in connection with his role in that 

enterprise.  (Br. Opp. Def.’s Mot. to Set Aside Verdict, Dkt. 501, at 17.)  The Court agrees that 

there was sufficient evidence for the jury to find that the Breadgang was a subset of the 5-9 Brims, 

and that in any event, Defendant committed his crimes on behalf of the 5-9 Brims. 
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The Court rejects Defendant’s strained effort to create a division between the Breadgang 

and the 5-9 Brims.  For example, Defendant seizes upon Laborde’s testimony that although Melly 

was part of the 5-9 Brims, he was “more respected in the Breadgang aspect of 5-9” and known 

mostly as a Breadgang member, to argue that the 5-9 Brims and Breadgang were two distinct and 

separate enterprises.  (Trial Tr. 410.)  This is belied by the evidence introduced at trial.  The jury 

was entitled to credit the other parts of Laborde’s testimony, as well as Watson’s testimony, 

establishing that the Breadgang was merely a set of the 5-9 Brims, comprised of “a group of 5-9 

guys from the Marlboro Houses projects.”  (Id. 323, 356 (Laborde testifying, inter alia, that 

Breadgang was a “neighborhood gang from the Marlboro Houses” who were “5-9 members”); id. 

949–50 (Watson testifying that “Bread Gang is a group of 5-9 guys from the Marlboro Houses 

projects” who were “members” and a “subset” of 5-9 Brims).)  Thus, the evidence was sufficient 

for the jury to find that the Breadgang was part of the 5-9 Brims and that conduct Defendant 

engaged in as a Breadgang member was also undertaken as a 5-9 Brims member,9 and to the extent 

he engaged in conduct to maintain or increase his position in the Breadgang, the jury reasonably 

could have found that he did so to maintain and increase his position in the 5-9 Brims as well.  See 

United States v. Farmer, 583 F.3d 131, 143 (2d Cir. 2009) (affirming VICAR conviction where 

defendant could have been found to have taken action for a particular set of the Bloods, which was 

the enterprise charged in the indictment, given that there was testimony that “actions on behalf of 

a set could lead to increased status . . . within the larger Bloods enterprise”); (see also Trial Tr. 

9 As discussed infra, however, the jury did not need to find that the Breadgang was part of 
the 5-9 Brims to find that Defendant was either a member or associate of the 5-9 Brims and was 
motivated by a desire to maintain or increase his position in the 5-9 Brims when he took actions 
in his capacity as a Breadgang member.   
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535 (Laborde testifying that after Peart’s murder, Defendant’s reputation in the 5-9 Brims changed 

because members “glorified” Defendant based on the violence, and some “feared” him).) 

*  *  *  

 Accordingly, the Court finds that the evidence was sufficient to convict Defendant of 

Counts One, Three, and Four.  

2. Sufficiency of the Evidence For Count Two 

Defendant briefly argues that there was insufficient evidence to convict him of Count Two, 

the conspiracy to murder rival members of Real Ryte.  Defendant’s argument is an amalgamation 

of his previous arguments, asserting that nothing but vague testimony from Laborde and social 

media messages established a rivalry between the 5-9 Brims and Real Ryte.  (See Dkt. 488-1, at 

31–33.)  However, the testimony of two cooperating witnesses as to the rivalry between the 5-9 

Brims and Real Ryte and a host of electronic data showing a rivalry is exactly the type of evidence 

that would be sufficient to sustain Defendant’s conviction on Count Two.  (See Trial Tr. 324 

(Laborde testifying to the rivalry); id. 949 (Watson testifying to the rivalry); GX 1512 (Facebook 

messages of Maxx Millii monitoring the incarceration status of Jeezy Muula, a leader of Real 

Ryte).)  After all, a conviction may be supported by “the uncorroborated testimony of even a single 

accomplice witness if that testimony is not incredible on its face and is capable of establishing 

guilt beyond a reasonable doubt.”  See United States v. Florez, 447 F.3d 145, 155 (2d Cir. 2006) 

(citations omitted).  
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Accordingly, the Court finds that the evidence was sufficient to convict Defendant of Count 

Two.10  

*  *  *  

Defendant’s Rule 29 motion is denied in its entirety. 

II. Defendant’s First and Second Rule 33 Motions 

A. Rule 33 Legal Standard 

Under Federal Rule of Criminal Procedure 33, “the court may vacate any judgment and 

grant a new trial if the interest of justice so requires.”  Fed. R. Crim. P. 33(a).  Although a “trial 

court has broader discretion to grant a new trial under Rule 33 than to grant a motion for acquittal 

under Rule 29, . . . it nonetheless must exercise the Rule 33 authority ‘sparingly’ and in ‘the most 

extraordinary circumstances.’”  United States v. Ferguson, 246 F.3d 129, 134 (2d Cir. 2001) 

(quoting United States v. Sanchez, 969 F.2d 1409, 1414 (2d Cir. 1992)).   

“A jury instruction is erroneous if it misleads the jury as to the correct legal standard or 

does not adequately inform the jury on the law.”  United States v. Estevez, 961 F.3d 519, 526 (2d 

Cir. 2020) (quoting United States v. Wilkerson, 361 F.3d 717, 732 (2d Cir. 2004)).  “A defendant 

who requested an instruction the court declined to give ‘bears the burden of showing that the 

requested instruction accurately represented the law in every respect and that, viewing as a whole 

10 As previously discussed, Defendant perfunctorily argues at the end of his motion that 
the evidence was insufficient to convict him of Count One and the drug-related offenses charged 
in Counts Six and Seven.  (Dkt. 488-1, at 45–46.)  However, based on the same evidence 
summarized above, as well as other evidence (see, e.g., GX 112 (cocaine found in a pair of shorts 
belonging to Defendant’s co-conspirator Chuck); GX 168 (scale used for measuring drugs found 
in the home of Defendant’s co-conspirator Buzzo); Trial Tr. 401 (Laborde explaining that he and 
Defendant sold crack cocaine together)), the Court finds that there was sufficient evidence for the 
jury to find Defendant guilty on these counts.   
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the charge actually given, he was prejudiced.’”  Id. at 526–27 (quoting United States v. Applins, 

637 F.3d 59, 72 (2d Cir. 2011)).    

B. Application  

1. Defendant’s First Motion for a New Trial  

Defendant moves under Rule 33 for a new trial on all counts, arguing that the Court erred 

in failing to provide the jury with two of his proposed jury instructions.  One instruction related to 

the “motive” element of Count Three, noted supra, and the other proposed instruction was an 

attempt to distinguish between the 5-9 Brims and Breadgang.  (Dkt. 488-1, at 33–45.)  The Court 

finds that Defendant has failed to meet his burden to show that the Court erred in not giving either 

instruction.  As a result, Defendant has also failed to show that he was prejudiced by the absence 

of these jury instructions.11 

a. The Motive Jury Instruction 

The Court provided the jury with the following instruction regarding the fifth element of 

the murder-in-aid-of-racketeering charge—the motive element:  

 The fifth element requires the Government to prove beyond a reasonable 
doubt that the Defendant’s general purpose in committing the crime of violence 
was to gain entrance to, or maintain or increase his position in, the enterprise.  The 
Government is not required to prove that it was the Defendant’s sole or principal 
motive.  You need only find that it was one of his purposes.   

 In determining whether a defendant’s purpose in committing the crime of 
violence was to maintain or increase his position in the enterprise, you should give 

11 The defense suggests that trial judges are reluctant to overturn a jury verdict or grant a 
new trial.  (Def. Supp. Br., Dkt. 565, at 3.)  Such reluctance, however, is not a personal predilection 
on the part of trial judges; it is the standard they are duty-bound to follow.  See Ferguson, 246 F.3d 
at 134 (explaining that while a “trial court has broader discretion to grant a new trial under Rule 
33 than to grant a motion for acquittal under Rule 29, . . . it nonetheless must exercise the Rule 33 
authority ‘sparingly’ and in ‘the most extraordinary circumstances.’” (quoting Sanchez, 969 F.2d 
at 1414)).   
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the words “maintain” and “increase” their ordinary meanings.  You should consider 
all of the facts and circumstances in making that determination.  In deciding what 
the Defendant’s “purpose” was in committing a particular act, you must determine 
what he had in mind.  Since one cannot look into a person’s mind, you should 
consider all of the facts and circumstances before you in making that determination.  
For example, you may consider what, if any, association with, or position in, the 
enterprise the Defendant had at the time the alleged murder was committed, and the 
extent, if at all, the commission of the alleged crime served to help the Defendant 
gain entrance to, or maintain, uphold or enhance his position within, the enterprise.  
If the Defendant committed the crime because he knew it was expected of him by 
reason of his membership in the enterprise, or if he committed the crime because 
he thought it would enhance his position or prestige within the enterprise, or if he 
committed it because he thought it was necessary or advantageous to maintain the 
position he already held, this element would be established.  These are merely 
examples of purposes that satisfy this element, and they are not meant to be 
exhaustive. 

This element is therefore established if the Defendant had a personal motive 
for committing the act of violence so long as he was also motivated by a desire to 
gain entrance to, or maintain or increase his position in, the racketeering enterprise.  
If, however, you find that the Defendant was not motivated at all by the desire to 
gain entrance to, or maintain or increase his position in, the enterprise, but was 
motivated only by other factors, then you cannot find him guilty of this count. 

(Jury Instrs., Dkt. 479 (hereinafter “Dkt. 479”), at 59–60; see also Trial Tr. 2125–26.)   

This instruction differed from the instruction proposed by Defendant, which asked the 

Court to specify the following:  

[T]he enterprise-related purpose in committing the act must be more than merely 
incidental, and must be within the defendant’s general purpose, or, in the 
alternative, the violence committed or contemplated must be in some way integral 
to the defendant’s membership in the enterprise.  Maintaining or increasing the 
defendant’s position in the racketeering enterprise must be an animating purpose 
behind the violent act. 

(Def.’s Proposed Jury Instrs., Dkt. 473, at ECF 1 (emphasis added).)12  After extensive discussion 

with the parties regarding this instruction (Trial Tr. 1817–26), the Court concluded that 

12 Citations to “ECF” refer to the pagination generated by the Court’s CM/ECF docketing 
system and not the document’s internal pagination. 
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Defendant’s proposed instruction did not reflect controlling Second Circuit guidance relating to 

this element.  Defendant relied on Blondet, the decision previously discussed with respect to 

Defendant’s Rule 29 motion.  (See Def.’s Proposed Jury Instrs., Dkt. 473, at ECF 2–3.)  As 

discussed, in Blondet, the district court found post-trial that the evidence was insufficient to show 

that a gang leader who had killed a woman after she rebuffed his sexual advances did so in 

furtherance of his gang membership.  2022 WL 17370032, at *13.  In charging the jury, the court 

had instructed the jury that it must find the defendant’s desire to gain entrance to, maintain, or 

increase his position in the enterprise was a “substantial motivating factor” in committing the act 

of violence.  See Tr. of Jury Charge, at 2235, Blondet, No. S13 16-CR-387 (JMF) (S.D.N.Y. Apr. 

21, 2022), ECF No. 735.  During the charge conference, Defendant also relied on United States v. 

Arrington, in which the Second Circuit noted that it was tasked with assessing whether there was 

sufficient “evidence from which a reasonable jury could conclude that Arrington committed [the 

murder] in furtherance of, or as an integral aspect of, his role as an enforcer” for his gang.  941 

F.3d 24, 38 (2d Cir. 2019).  The Court finds Arrington unconvincing because the jury instructions 

used by the trial court in that case did not actually include the “integral aspect” language, but used 

the “general purpose” language employed by this Court, and the Second Circuit raised no issue 

with the instruction as given by the trial court nor did it otherwise suggest that it was erroneous.  

See Tr. of Jury Charge, at 1161–62, United States v. Arrington, No. 15-CR-33 (W.D.N.Y. Sept. 

25, 2017), ECF No. 338.  

In declining to give Defendant’s proposed instruction, the Court explained that it was not 

bound by Blondet and did not find that the “substantial motivating factor” standard was required 

under Second Circuit law.  (Trial Tr. 1396, 1820.)  The Court instead relied on the Second Circuit’s 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 25 of 46 PageID #: 8610

0039a



reasoning in United States v. White, 7 F.4th 90 (2d Cir. 2021).  In White, the panel explicitly 

contemplated a scenario where the defendant had a personal motive in committing an act of 

violence in violation of § 1959, noting that such personal motive “does not preclude his conviction 

under [the statute] as long as he likewise was motivated by a desire to increase or maintain his 

position in the RICO enterprise.”  Id. at 101–02 (emphasis added) (citing United States v. Santiago-

Ortiz, 797 F. App’x 34, 36–37 (2d Cir. 2019) (summary order)).  As noted in White, the Circuit 

has “construed ‘the maintaining or increasing position language in § 1959 . . . liberally.’”  Id. 

(quoting United States v. Bruno, 383 F.3d 65, 83 (2d Cir. 2004)).   

 Defendant now argues that the Court’s instruction runs contrary to the Second Circuit’s 

tacit approval of the “substantial motivating factor” language used in the jury instructions—

proposed by the government—in Santiago-Ortiz.  (Def.’s Reply, Dkt. 506, at 8–10.)  As it did 

during trial, the Court again acknowledges that other district courts have used the “substantial 

motivating factor” language when instructing juries as to this element.  Indeed, the district court 

in White instructed the jury using this language.  However, courts in this circuit also employ 

instructions similar to and consistent with the instruction the Court gave here.  See Final Jury 

Instrs., at 40–41, United States v. Acevedo, No. 21-CR-162 (DG) (E.D.N.Y. May 8, 2023), ECF 

No. 75 (“If you find that the Defendant acted for more than one purpose, but one of those purposes 

was to maintain or increase his position in the enterprise, then you should find this element 

satisfied.”); Final Jury Instrs., at 78–79, United States v. Ashburn, No. 11-CR-303 (NGG) 

(E.D.N.Y. Mar. 11, 2015), ECF No. 425 (“You need only find that it was one of his purposes.”); 

Trial Tr. 2708–09, United States v. Christian, No. 11-CR-425 (ENV) (E.D.N.Y. Oct. 23, 2014), 

ECF No. 411 (same); Jury Instrs., at 149–50, United States v. Rivera, No. 13-CR-149 (KAM) 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 26 of 46 PageID #: 8611

0040a



(E.D.N.Y. June 15, 2015), ECF No. 453 (instructing the jury on this element without employing 

the “substantial motivating factor” language).  The Court, in the absence of controlling authority 

to the contrary, chose to use the formulation it did—which has also been tacitly approved by the 

Second Circuit13—because it found that this language more accurately reflected the prevailing 

standard.  (Trial Tr. 1819–26); see also United States v. Concepcion, 983 F.2d 369, 381 (2d Cir. 

1992) (“[I]n order to establish a direct violation of § 1959 [] the government was required to prove 

beyond a reasonable doubt . . . [defendant’s] general purpose in so doing was to maintain or 

increase his position in the enterprise.”). 

 The Court therefore finds that Defendant has failed to demonstrate that the Court erred by 

declining to give Defendant’s proposed motive instruction. 

b. The Charged Enterprise Jury Instruction 

 Defendant next argues that the Court committed error by denying Defendant’s proposed 

instruction that purported to de-conflate the Breadgang from the 5-9 Brims.  Defendant proposed 

the following instruction:  

  Several counts of the indictment charge Mr. Pippins with committing 
certain crimes as part of his participation in the charged enterprise, which the 
Indictment identifies as the 5-9 Brims. I have instructed you regarding each of these 
charges and their elements. I want to make clear however, that because the charged 
enterprise is the 5-9 Brims[,] you may not convict Mr. Pippins for any conduct you 
find he committed on behalf of another group of which you have heard testimony—
the Bread Gang—unless you find beyond a reasonable doubt that the Bread Gang 
is part of the 5-9 Brims. 

  In determining whether the Bread Gang is part of the 5-9 Brims you should 
consider all the relevant testimony including, e.g., any testimony that Bread Gang 
in fact was part of the 5-9 Brims; whether Bread Gang members were required to 

13 See, e.g., Laurent, 33 F.4th at 83 (affirming VICAR conviction from United States v. 
Ashburn); United States v. Booker, 825 F. App’x 4, 13 (2d Cir. 2020) (summary order) (affirming 
VICAR conviction from United States v. Christian).  
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be members of the 5-9 Brims; whether Bread Gang members were required to 
follow the rules of the 5-9 Brims; and any other evidence that the Bread Gang 
operated within or outside the hierarchy of the 5-9 Brims. If you find beyond a 
reasonable doubt that the Bread Gang operated within the hierarchy of the 5-9 
Brims you may consider conduct, if any, that you find Mr. Pippins undertook 
because of his position the Bread Gang to be conduct he undertook because of his 
position in the 5-9 Brims.  But if you do not make such a finding beyond a 
reasonable doubt then you may not find that because Mr. Pippins undertook certain 
conduct because of his position in the Bread Gang that he undertook such conduct 
because of his position in the 5-9 Brims. 

(Def.’s Proposed Jury Instrs., Dkt. 473, at ECF 3–4 (emphasis added).)14 

 “A conviction will not be overturned for refusal to give a requested charge . . . unless that 

[requested] instruction is legally correct, represents a theory of defense with basis in the record 

that would lead to acquittal, and the theory is not effectively presented elsewhere in the charge.”  

United States v. Kukushkin, 61 F.4th 327, 332 (2d Cir. 2023) (citing United States v. Holland, 381 

F.3d 80, 84 (2d Cir. 2004)).  Here, Defendant’s proposed Breadgang instruction, at a minimum, 

misstated the legal requirement, in that it instructed the jury that they could not convict Defendant 

if they found he had committed acts for the purpose of gaining entrance to and maintaining and 

increasing position in the Breadgang, unless they also found that the Breadgang was part of the 5-

9 Brims.  But Defendant did not even need to be a member of the 5-9 Brims to be convicted of any 

of the VICAR crimes, nor would his motivation to maintain or increase position in the Breadgang 

necessarily preclude him from being similarly motivated with respect to the 5-9 Brims.  Rather, 

Defendant could have been convicted as an “associate” of the 5-9 Brims, as long as his actions 

14 Defendant argues in his reply papers that this instruction was “amended” during the 
charge conference with language proffered by defense counsel that “addressed the Court’s 
concern” regarding potential jury confusion as to their required findings.  (Def.’s Reply, Dkt. 506, 
at 12.)  Defense counsel’s “amendment,” however, sought to add an extemporaneous smattering 
of qualifying language that the Court found would only have further muddled the issues, thus 
highlighting even more strongly the potential for misleading the jury.  (Trial Tr. 1410.)   
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were undertaken “for the purpose of gaining entrance to [or] maintaining [or] increasing position 

in the 5-9 Brims” (S-2 Indictment, Dkt. 137 ¶ 15), even if those actions were also motivated by a 

desire to maintain or increase position in the Breadgang.  Thus, proof that the Breadgang was part 

of the 5-9 Brims, while a potentially relevant fact to the jury in determining whether the requisite 

gang-related motive was proved, was not a necessary finding, as Defendant’s proposal would have 

instructed.  

Defendant’s proposed Breadgang instruction also would have improperly heightened the 

government’s burden of proof and constrained various avenues for the jury to find Defendant 

guilty.  As the Court explained in rejecting Defendant’s proposal during trial, the proposed 

instruction would have impermissibly heightened the government’s burden of proof by suggesting 

that the jury needed to find “beyond a reasonable doubt” that the “Bread Gang is part of the 5-9 

Brims.”  (See Trial Tr. 1402.)  Stated more plainly, the proposed instruction would have led the 

jury to believe that they were foreclosed from (1) finding Defendant guilty if he also committed 

crimes on behalf of both the 5-9 Brims and the Breadgang; or (2) finding Defendant guilty even if 

he was not a member of the 5-9 Brims, but an associate.  Since both of those avenues would have 

been legitimate ways to find that Defendant had the requisite affiliation with the charged 

enterprise, the proposed instruction would have been misleading, if not erroneous.  (Dkt. 479, at 

58 (“[T]he Government must prove beyond a reasonable doubt [] that the Defendant was, at the 

relevant time, a knowing member or associate of . . . the racketeering enterprise.”).)  

 Additionally, the theory behind Defendant’s proposed instruction was encapsulated 

elsewhere in the jury charge.  The Court provided a specific instruction explaining that the charged 

enterprise was the 5-9 Brims (Dkt. 479, at 24–26) and consistently referred to the 5-9 Brims in its 
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instructions, thus ameliorating any potential ambiguity on this topic.  See Kukushkin, 61 F.4th at 

332.   

Defendant therefore has failed to demonstrate that the Court erred by not giving 

Defendant’s proposed instruction drawing a distinction between the 5-9 Brims and the Breadgang. 

* * * 

 Accordingly, because the Court did not “mislead[] the jury as to the correct legal standard,” 

Estevez, 961 F.3d at 526 (citation omitted), Defendant’s Rule 33 motion on these grounds is 

denied.  

2. Defendant’s Second Motion for a New Trial 

Defendant’s second Rule 33 motion is based on the government’s failure to produce before 

trial “hundreds of telephone recordings and emails” between Laborde and others while he was 

imprisoned at Rikers Island.  (Def. Second Rule 33 Br., Dkt. 550-1, at 1.)  The defense argues that 

had this alleged Giglio information been disclosed before trial, “there is a reasonable probability 

that the outcome [of the trial] would have been different.”  (Id.)  The government counters that the 

belatedly produced impeachment information is immaterial because it is all cumulative of 

information that the government turned over before trial and because Laborde’s testimony was 

“independently corroborated” by other evidence introduced at trial and thus the government’s case 

did not depend “almost entirely” on Laborde’s testimony.  (Gov’t Second Resp. Br., Dkt. 556, at 

10 (quoting United States v. Bin Laden, 397 F. Supp. 2d 465, 514 (S.D.N.Y. 2005), aff’d sub. nom., 

In re Terrorist Bombings of U.S. Embassies in E. Afr., 552 F.3d 93 (2d Cir. 2008)).)  

The government represents that its failure to produce the impeaching evidence pretrial was 

“inadvertent[]” (Gov’t Ltr., Dkt. 508) and that the evidence was only discovered by the prosecution 
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team after trial (3/19/24 Oral Arg. Tr., Dkt. 564, at 3).  Because there is no evidence to contradict 

the government’s explanation, the Court finds the initial non-disclosure inadvertent.15  

a. The Brady/Giglio Framework 

Brady v. Maryland, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150 (1972), 

require the government to “disclose evidence favorable to the accused that is material to guilt.”  

United States v. Rittweger, 524 F.3d 171, 180 (2d Cir. 2008).  This includes both exculpatory and 

“impeaching” evidence.  United States v. Hunter, 32 F.4th 22, 30–31 (2d Cir. 2022).  This 

disclosure obligation extends only as far as information “that, ‘if suppressed, would deprive the 

defendant of a fair trial.’”  Rittweger, 524 F.3d at 180 (quoting United States v. Bagley, 473 U.S. 

667, 675 (1985)).  To establish a Brady/Giglio violation, then, “a defendant must show that: (1) 

the government, either willfully or inadvertently, suppressed evidence; (2) the evidence at issue is 

favorable to the defendant; and (3) the failure to disclose this evidence resulted in prejudice.”  

United States v. Kirk Tang Yuk, 885 F.3d 57, 86 (2d Cir. 2018) (quoting United States v. Coppa, 

267 F.3d 132, 140 (2d Cir. 2001)).  

Reversal of a jury conviction “for failure to turn over [Brady/Giglio] evidence is required 

if the evidence is ‘material.’”  Id.  “[T]hat is . . . if there is a ‘reasonable probability’ that disclosure 

would have changed the outcome of the case or where the suppressed evidence ‘could reasonably 

15 While not expressly challenging the government’s explanation of inadvertent non-
disclosure (Def. Supp. Br., Dkt. 565, at 1 (characterizing it as an “(at best) negligent failure to 
disclose”)), Defendant notes that the government acknowledged at the March 19, 2024 oral 
argument that “a number of calls” that were belatedly produced were “also within the FBI’s case 
files.”  (Id. (citing 3/19/24 Oral Arg. Tr., Dkt. 564, at 3–4).)  Because there is nothing in the record 
identifying those calls or indicating the volume of that evidence, the Court does not find that this 
fact undermines the government’s claim of inadvertent non-disclosure.  
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be taken to put the whole case in such a different light as to undermine confidence in the verdict.’”  

Id. (quoting Kyles v. Whitley, 514 U.S. 419, 434–35 (1995)).  Impeachment information is “only 

rarely” material.  Bin Laden, 397 F. Supp. 2d at 514 (S.D.N.Y. 2005).  Specifically, impeachment 

information is material only “if the witness whose testimony is attacked supplied the only evidence 

linking the defendant(s) to the crime or where the likely impact on the witness’s credibility would 

have undermined a critical element of the prosecution’s case.”  United States v. Wong, 78 F.3d 73, 

79 (2d Cir. 1996) (citations omitted).  When “suppressed impeachment evidence merely furnishes 

an additional basis on which to impeach a witness whose credibility has already been shown to be 

questionable,” the impeachment evidence is not material.  Id. (citation omitted.)  Similarly, if the 

suppressed evidence “is merely cumulative of equally impeaching evidence introduced at trial” 

and “would not have materially increased the jury’s likelihood of discrediting the witness, it is not 

material.”  United States v. Spinelli, 551 F.3d 159, 165 (2d Cir. 2008) (quoting United States v. 

Avellino, 136 F.3d 249, 257 (2d Cir. 1998)). 

b. Defendant Has Not Demonstrated Materiality 

Defendant’s new trial motion is based on four categories of belatedly disclosed 

impeachment information: “(1) Laborde’s continuing drug dealing at Rikers Island; (2) Laborde’s 

continuing drug dealing while in federal custody; (3) calls reflecting Laborde’s fear that he can’t 

do the federal time and is considering cooperating; and (4) calls explaining the government wants 

cooperation against ‘Mook,’ i.e., Mr. Pippins, including wanting testimony Laborde didn’t feel he 

was able to give, but needs to give in order to receive a time served sentence.”  (Def. Supp. Br., 

Dkt. 565, at 6; see Def. Second Rule 33 Br., Dkt. 550-1, at 5–10.)  The Court finds that the first 

three categories of impeachment evidence are cumulative of Giglio information that Defendant 
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received before trial and used extensively at trial to impeach Laborde.  (Compare Def. Second 

Rule 33 Br., Dkt. 550-1, at 5–6 (phone recordings in which Laborde directs others to buy and sell 

drugs while incarcerated on Rikers Island); id. at 6 (phone recording where Laborde insinuates he 

is going to sell drugs while incarcerated at the Metropolitan Detention Center); id. at 7–10 

(recordings of various phone calls where Laborde indicates that he is afraid of being in federal 

custody and considering cooperating), with Trial Tr. 343, 401–04, 422, 598–01, 675 (Laborde 

testifying generally about his extensive drug dealing and about his desire to get out of federal 

custody).)  Thus, the Court does not find any of the recorded calls or emails identified by Defendant 

in the first three categories are material, so as to trigger any relief under Brady or Giglio.  See 

Spinelli, 551 F.3d at 165 (explaining that cumulative impeachment evidence is not material). 

In fact, the Court finds that there is only one recorded call within the fourth category—one 

on April 30, 2019 between Laborde and his wife, Lana—that warrants any discussion with respect 

to potential materiality:16  

[Laborde]: I mean, I don’t want to, I don’t want to do no fucking, I don’t want to 
do all that time.17 
 
[Lana]: Yeah.  

16 While some of the April 19 call falls into the third category, i.e., “Laborde’s fear that he 
can’t do federal time and is considering cooperating,” and is thus cumulative of other impeachment 
evidence that was disclosed timely, the Court includes the entire section relied on by Defendant to 
provide context for his materiality argument.  As part of the fourth category of impeachment 
evidence, Defendant also points to a February 17, 2019 call between Laborde and his wife 
discussing the persons of primary interest to the government, “Mook,” i.e., Defendant, “Wop,” 
i.e., James Sease, and “Chuck,” i.e., Jeffrey Bush.  During the conversation, Laborde states that 
“they [i.e., the government] want Mook . . . They want all three of them.”  (Def. Second Rule 33 
Br., Dkt. 550-1, at 7–8.) 

17 The defense submission contains the exact times for each of these statements, which are 
omitted herein.  (See Def. Second Rule 33 Br., Dkt. 550-1, at 8–9.) 
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[Laborde]: Now it’s like, they don’t, I don’t think they even want to go through 
with it. 
 
[Lana]: Really?  
 
[Laborde]: Yeah, that’s a sense I got today, because today was one of those, today 
was like one of those, it was, it was court. 
 
[Laborde]: I did go in front of the judge, but I also went with, you know what I’m 
saying? 
 
[Lana]: Yeah. 
 
[Lana]: And [b]asically, they say, like, it’s not enough, . . . 
 
[Laborde]: Yeah, they keep asking me about certain shit, and they don’t . . . They 
think . . . 
 
[Laborde]: Yeah, they think I think I’m gonna to say, yeah, niggas is murderers, 
niggas is shooting guns, but that is really not the fucking case.  
 
[Lana]: Right.  
 
[Laborde]: We’ve always, we’ve been the ones that have been losing. Like I don’t. 
 
[Laborde]: They asked me shit about Law and I told them about Law and how I 
got my name Chicago and all this other dumb shit. 
 
[Laborde]: It’s like they seem. They just seem, they just not interested in . . .Yeah. 
 
[Laborde]: Yeah, like I don’t know, maybe I don’t have enough . . . and like damn, 
so am I doing this shit for nothing? 
 

* * * 
 
[Laborde]: Of course, if they were to get convictions off some real hardcore shit 
there’d be, you know, time served. 
 
[Laborde]: And I said, well, so if I did have something that was worth, worth your 
while, right? 
. . .  

[Laborde]: Now I’m thinking, everything I told him, everything I know was with 
the God honest truth. 
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[Laborde]: I went in there, at first I started lying the first two times.  
 
[Laborde]: And after a while I just started saying, fuck it.  
 
[Laborde]: I don’t want to go to jail.  
 
[Laborde]: I really want to come home at the end of the day.  
 
[Laborde]: This is gonna be the first step for me to change my life, so fuck it, I 
might as well just go all the way out, fuck it. 
 
[Laborde]: So I really just started telling them everything, but . . .  niggas only 
drug dealers. 
 

* * * 
 
[Laborde]: Niggas ain’t really . . . Niggas ain’t. 
 

(Def. Second Rule 33 Br., Dkt. 550-1, at 8–10.)  

Defendant argues that this call goes to the heart of his defense, i.e., his motive for killing 

Peart, because it could have been used to directly impeach Laborde’s testimony about the 5-9 

Brims’ murder credo, i.e., “murder for murder[;] . . . you kill my dog, I kill your cat” (id. at 13 

(quoting Laborde’s testimony at Trial Tr. 519–20)), which the government used to show that 

Defendant was motivated at least in part to kill Peart in order to exact revenge against Real Ryte 

on behalf of the 5-9 Brims for Melly’s murder and to thereby maintain or increase Defendant’s 

position within the 5-9 Brims.   

While the April 19 conversation—especially Laborde’s statement that “they think I think 

I’m gonna to say, yeah, niggas is murderers, niggas is shooting guns, but that is really not the 

fucking case”18—suggests that Laborde’s testimony about the 5-9 Brims espousing a “murder for 

18 The Court recognizes, as the government argues, that this statement is ambiguous and 
can be interpreted differently than the defense urges, but that ambiguity, in itself, does not make 
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murder” credo might not have been accurate or truthful, the April 19 call is ultimately not material 

because the jury could have found that the 5-9 Brims adhered to such a code based on all of the 

other evidence introduced at trial, including the testimony of Khalif Watson, the social media and 

cellphone evidence, weapons evidence from 5-9 Brims and Real Ryte members, Defendant’s rap 

videos, and even Defendant’s own trial testimony, as chronicled in more detail below.  

First, Watson’s testimony.  Watson’s testimony is particularly noteworthy since he testified 

to many of the same facts about the 5-9 Brims’ self-protective and retaliatory attitude toward rival 

gangs and their members as Laborde did.19  Specifically, Watson testified that one of the 5-9 

Brims’ “nine rules” is “fear no foe,” meaning that if there is a rivalry between the 5-9 Brims and 

another gang, members of the 5-9 Brims expect other members to “deal with [the other gang] . . . 

with violence.”  (Trial Tr. 929–30.)  He explained at trial: 

the statement immaterial nor resolve the question of whether the defense should now be given the 
opportunity to impeach Laborde with it.  

19 Defendant argues that Watson was so incredible as a witness that no juror would credit 
any of his testimony.  (Def. Supp. Br., Dkt. 565, at 17.)  However, having observed Watson testify 
and having reviewed the transcript of it, the Court disagrees.  While Watson was extensively 
impeached during the defense’s cross-examination of him (Trial Tr. 1023–1127), and defense 
counsel argued in summation that he is “probably one of the most untrustworthy people in the 
entire world” (id. 1895), Watson’s testimony was substantially corroborated by other evidence, 
including Defendant’s own testimony about having committed the murder, which Watson testified 
Defendant obliquely had admitted to Watson.  (Compare id. 1645–46, with id. at 1005–06.)  
Notably, in challenging Watson’s credibility in his Second Rule 33 Motion, Defendant focuses on 
Watson’s recorded prison call with his girlfriend in which he said that someone named “Kha” was 
inhabiting his body and controlling what he was saying to the police.  (Def. Supp. Br., Dkt. 565, 
at 17.)  However, that avenue of impeachment was largely curtailed after Watson testified that he 
did not recall any such conversation.  (Trial Tr. at 1115–22.)  Thus, despite the defense’s view of 
Watson’s credibility and/or mental competence, the jury did not have before it this prison call in 
assessing Watson’s credibility, and the Court does not find that Watson seemed mentally 
incompetent or inherently incredible when he testified at trial. 
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Q: Did you ever commit crimes with or for the 5-9 Brims?  

A: Yes. 

Q: What kinds of crimes? 

A: Crimes from assaults to other inmates to smuggling to robbery. 

Q: As a member of 5-9, were you expected to commit crimes for the gang?  

A: Yes. 

Q: Why? 

A: That’s a part of the life. It’s a part of the life of when you are a Hat, when you 
are a Blood, gang member. 

Q: And why is it part of life? 

A: It’s the way it’s always been for me. 

Q: In your experience, did committing crimes affect how members are viewed in 
the gang? 

A: Yes. 

Q: How so? 

A: If – if someone is known as a fighter, he would be the person to discipline 
someone. If someone is known as a murder[er] or someone who can use guns, 
they’ll be known as an enforcer. Or if someone is known for money, they will be 
known for their getting money and their – yeah, stuff like that, they’ll – whatever 
they do, they will be known for or receive status for stuff. 

Q: In your experience, do the Brims have rivalries?  

A: Yes. 
. . . 

Q: Is there an expectation within the 5-9 Brims when it comes to dealing with 
rivals? 

A: Yes. 

Q: What is that expectation? 

A: Well, one of the nine rules is fear no foe. If it’s a rivalry, you have to deal with 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 37 of 46 PageID #: 8622

0051a



them accordingly. Whoever is at the hierarchy, if you are in jail or on the street, 
whoever gives command, if it’s a rivalry, you would deal with them with violence. 

Q: You mentioned the nine rules. What are the nine rules or what are they for?  

A: It’s nine rules that they give you like the paperwork that we spoke about earlier. 
It’s the rules that Brims have to follow or must go by. Yeah. 

Q: If someone is a rival of the gang, is there an expectation as to how members 
should behave if they come across that rival? 

A: Yes. 

Q: What is that expectation? 

A: To never show fear. Like, fear no foe. It goes into that rule. So to deal with 
them however you feel at the moment. If a rival enters the jail and he come inside 
the house that we are in, if he is a rival, he has to go right away. He can’t live with 
us. 

(Id. 927–30.)  Watson also corroborated that the 5-9 Brims and Real Ryte were in a gang war 

related to Peart’s murder: 

Q: Around that time, late 2016, did Real Ryte have any rivals?  

A: Yes. 

Q: And who was their rival? 

A: Their rivals were Bread Gang, Twirlers, Folk Nation members. 
… 

Q: Do you have an understanding of any reason why Real Ryte considered Bread 
Gang to be a rival? 

A: Yes. 

Q: And what reason? 

A: Well, when I came home, it was explained to me from Jeezy and Telly that S. 
Dot was killed by a member of Bread Gang. 

Q: Who did Real Ryte believe killed S. Dot? 
 
A: Mukk. 
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(Id. 949–65.)   

Q: Did Real Ryte ever target anyone from -- any of the 5-9 members from 
Marlboro? 

A: Yes. 

Q: And are you aware of any violence that occurred between those two crews?  

A: Yes. 

(Id. at 954.)  Indeed, Watson himself testified that he was personally involved in Real Ryte’s 

efforts to target Marlboro 5-9 Brims members.  (Id. at 955–60.)   

Second, in addition to Watson’s testimony demonstrating the 5-9 Brims’ murder credo and 

the existence of a rivalry between the 5-9 Brims and Real Ryte, Defendant’s own trial testimony 

supports the jury’s verdict as to his motive.  Defendant testified that, after Melly’s death, he was 

seeking vengeance against every member of Real Ryte: 

Q: And after Melly’s death, you in your heart knew Sdot did it, you said?  

A: That’s how I felt. That’s what I believed at the time, yes. 

Q: So he was your hit list?  

A: I didn’t have a hit list. 

Q: It was on sight with him, right?  

A: Yes. 

Q: You wanted to kill the people who had killed your brother?  

A: Correct. 

Q: The Real Ryte’s deserved what Melly got?  

A: That’s how I felt, yes. 
. . . 

Q: So as far as Jeezy Mula and Telly, they deserved what Melly got?  
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A: Excuse me, ask that question again? 

Q: Jeezy Mula and Telly deserved what Melly got?  

A: Yes. 

(Id. 1680–81.)   

Third, at trial, the government introduced evidence in the form of one of Defendant’s rap 

videos for a song called “Stickin’ to It.”  (Id. 1683–86; GX 901; GX 901T.)  Defendant testified 

that this song was about Real Ryte killing Melly and that Defendant was still “get[ting] chills” 

when he went “looking for potential threats or an enemy.”  (Trial Tr. 1683–84.)  He further testified 

about the song: 

Q: And defense counsel read in a specific lyric that you wrote, “When they was 
killin him, should have been killin me”, right? 

A: Yes. 

Q: “They” is Real Ryte, correct?  

A: Yes. 

Q: And then on the next line that they read it said, “Shit’s real while I still spin, 
when I get the chills”, right? 

A: Yes. 

Q: What’s “spinning”? 

A: Spinning is when you go looking for potential threats or an enemy. 

Q: And so you said that shit is real, right, when you spin? 

A: Yes. 

Q: You get the chills? 

A: I said I still stand when I get the chills. 

(Id.)  Defendant also rapped about the ongoing rivalry between the 5-9 Brims and Real Ryte in 
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another song, titled “The Difference.”  (GX 903; GX 903A; GX 903T.)  In that song, Defendant 

raps that “[t]here’s casualties to the gang when you enforcing a war” and references his “hate [for] 

the floss,” which refers to Real Ryte.  (GX 903; GX 903A; GX 903T.)20  Notably, Watson testified 

that Defendant told him that the events described in his music were real (see Trial Tr. 999–1001), 

thereby providing a basis for the jury to rely on the lyrics in Defendant’s rap songs and his 

testimony about them.  

Fourth, social media and cell phone evidence also demonstrates Defendant’s motive for 

Peart’s killing.  In particular, the government points to evidence from Jeffrey Bush’s cell phone as 

establishing the gang’s “violent and retaliatory nature against their enemies.”  (See Gov’t Supp. 

Br., Dkt. 562, at 4–8.)  Bush, a.k.a. Chuck or Chuck Taylor, was one of 5-9 Brims’ leaders.  As a 

result, his phone contained messages and notes relating to the gang’s “paperwork,” meaning its 

history and rules.  (Trial Tr. 925.)  Among this paperwork was the 5-9 oath, which states, in part, 

that gang members will “Protect [Their] Brim Brothers & Sisters Each & Everyone & conquer Our 

Enemies One By One & Anyone Who Opposes The Army.”  (GX 2036.)  Another part of the 

gang’s paperwork, known as the “PrimeTime Registration” included a vow, which stated that if 

the registrant broke their vow, they “Expect Nothing Less Than [Their] Own Blood Spilled.”  (Id.)  

That person also agreed to “Sacrifice [Their] Life” for the Brims.  (Id.)  Other paperwork contained 

within a message thread between Bush and Defendant suggested that 5-9 Brims shoot their rivals: 

13. hat boy salut- if it ain’t brim I shoot 
17. 32 in the clip – stay low keep firen 

20 “Floss” is a slang term used to refer to Canarsie, which is the home of Real Ryte.  (See 
Gov’t Supp. Br., Dkt. 562, at 22 (explaining same).) 
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(GX 2002, at 5.)  Other evidence from Bush’s phone described the gang’s firearm-related violence, 

Defendant’s possession of a firearm, and the gang’s retaliatory mindset, such as the following: 

Title: Ran em out the hood now tht don’t come around/ I se Body: Ran em out the 
hood now tht don’t come around/ I send Scooby make 100 off sellN loud/ So 
fuckN with my Yung Boi and it’s going down/50 niggaz 30 shoots shit I might 
spray the crowd/go to war with ur mans and never surrender/ same man won’t 
give yu the icq to his vender/ fuck it guess that’s how the game played/ but uts been 
loyal since the 3rd grade/sumthin like hunter ski mask in summer/ with 100 round 
drum give it up for my drummer/ pick 1 make em have to hurt son/ all I do 
breed shootaz I gave Mukk his first gun/ Mukk gave me my first 6/ it ain’t work 
at first then he told me gotta punch it into/ now a nigga hip/ got em hip to point thy 
don’t see me thy get sick/ turn Finger to Brick/ bust Brick with the Squad/9-5 Chuck 
who lookN 4 job/ got shooters on pay role niggaz better lay low/ everybody hype 
now thy hear me on Radio/ Still as hood as it get/ never played tag but I always 
been it/ kick still match the fit / ask ur bitch who the shit..everyday nigga Litt/ Who 
FuckN with my Click… its the Mobb Meek type beat DC4.5 Scream were bitches 
at we don’t want no Drama/ But if niggaz keep playing we go Breadgang 42rb by 
mammaaaaaa fresh up off the shelf/I gave Dity a sawed off and he was only 
12/pocket full of money it’s nuffN 4 me throw the cash/ all cuz I still strectch work 
like yogo class/yuknow me type put us all on/ speed dial chuck why cuz I’m the 
1 thy call on/ when war on turn it too war zone/shootin every shot til every 
bullet in clap gone 

(GX 2067 (as excerpted in Gov’t Supp. Br., Dkt. 562, at 7).) 

Other social media messages in the record specifically discuss the rivalry between the 5-9 

Brims and Real Ryte, which involved violence.  For example, in a September 23, 2016 Facebook 

messenger conversation between Brian Jackson, a.k.a. Maxx Millii, and Shawn Wick (below), the 

two discuss 5-9 Brims’ “ops” (opposition) and their planned retaliation against Real Ryte.  (GX 

1512.)  During the conversation, Jackson sent Wick a photo of Dajahn McBean, a.k.a. Jeezy 

Muula, the leader of Real Ryte, from the New York State Department of Corrections look-up page, 

including McBean’s pending release date.  (Id.)  Jackson then stated “[t]hat’s a bullet,” 

corroborating the deadly rivalry between the two gangs. 

Jackson: Ops spent threw but they got up outta here assp we was on them 
. . . 
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Wick: Niggas thought they was low  

Jackson: hell yea/Shit got spotted asp 
. . . 

Wick: A foreign ain’t spin the hood in so long . . . Fuck they thought 
. . . 

Jackson: 4 niggas in it  

Wick: Stupid niggas 

Jackson: Facts they lucky if they would of spent one more time it was a drop top 

Wick: How many times they spent ? 

Jackson: They only got one spin in//Lol we was on it  

Wick: Boy probably bout to touch that’s why they slidin  

Jackson: Idk Imma check his shit 

Wick: U kno niggas don’t move unless he say go//Im already checkin  

Jackson: Nah I think it’s cause Scoobz// He on his location shit // On the gram  

Wick: He buggin 

Jackson: With Mukk in a video// Talking about top opps  

Wick: Smfh 

Jackson: Wildin// yea he seen today shit real 
. . . 

Wick: Yea but why bait biggas wit ya location // Thats jus dumb // He touching 
soon// Nigga in willard // Shit only 90 days 

Jackson: Yea he buggin [sends photo of NYSDOCCS Lookup page for Dajahn 
McBean (Jeezy Muula/Real Ryte leader), release date of 4/5/2017] 
. . . 

Jackson: That’s a bullet 

(Id.)  And in another conversation between Jackson and Wick on October 1, 2016, the two again 

discuss targeting Real Ryte members for retaliation: 

Case 1:19-cr-00378-PKC   Document 567   Filed 05/09/24   Page 43 of 46 PageID #: 8628

0057a



Wick: Shit riding to the block  

Jackson: Where Yu was at  

Wick: In the city 

Jackson: Sends a photograph of four men with the message “Cheyck ya man 
out[ . ]  early bird get the worm first[.]” 
 

(Id.)   

Finally, weapons evidence.  Weapons evidence presented at trial corroborates the existence 

of a violent gang war between the 5-9 Brims and other gangs.  (See Defendant’s rap video, “The 

Difference,” GX 903; GX 903A; GX 903T (“There’s casualties to the gang when you enforcing a 

war[.]”).)  In addition to the drug trafficking and scamming evidence found at Marlboro 5-9 Brims’ 

leader Jeffrey Bush’s and other 5-9 Brims’ members’ homes, the government recovered from 

Bush’s residence body armor (GX 110) and a firearm (GX 401; Trial Tr. 111–12).  Evidence 

recovered from Bush’s phone also included images of 5-9 Brims members with multiple firearms.  

(GX 2003, GX 2003B, GX 2003C, GX 2003D, GX 2003E, GX 2029A; Trial Tr. 1306–07.)  

Moreover, Defendant and Watson testified that members of the 5-9 Brims and Real Ryte, 

respectively, had firearms.  (See Trial Tr. 1667 (Defendant testifying that they had “guns at 

Buzzo’s”); id. 957–60 (Watson testifying that in early 2017, he and members of Real Ryte “had 

guns” and went to shoot at “Bread Gang guys” on the orders of Jeezy Muula).) 

Based on some or all of this evidence, a reasonable jury could have concluded that 

Defendant had the requisite motive without relying on Laborde’s testimony.  Laborde’s testimony 

about the 5-9 Brims’ “murder for murder” credo therefore was not indispensable to the 

government’s case, and the belatedly disclosed impeachment evidence as to Laborde on this issue 

is not material.  See Wong, 78 F.3d at 79 (holding that impeachment information is only material 
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“if the witness whose testimony is attacked supplied the only evidence linking the defendant(s) to 

the crime or where the likely impact on the witness’s credibility would have undermined a critical 

element of the prosecution’s case.” (citations omitted)).21  In reaching this conclusion, the Court 

recognizes and has considered the fact that the government relied heavily on Laborde’s testimony 

during its summation in arguing that the jury should find that Defendant had the requisite motive 

for killing Peart.  (See, e.g., Trial Tr. 1873–74, 1877–78.)  However, the fact that the government 

emphasized Laborde’s testimony does not negate the fact that the jury was presented with enough 

other evidence—which the government also referenced during its closing arguments22—to make 

this finding without Laborde’s testimony.23   

21 In light of this ruling, the Court does not need to decide whether the April 19 conversation 
is cumulative impeachment evidence, as the government argues.  Such a determination is 
complicated by the ambiguity of the statement and its susceptibility to opposing interpretations. 

22 (See Trial Tr. 1874–77 (citing Watson’s testimony); id. 1876 (citing cell phone 
evidence); id. 1877–78 (citing Defendant’s own testimony).) 

23 Throughout their briefing and argument of Defendant’s second Rule 33 motion, defense 
counsel “expressed [their] concern that once a conviction is secured, there exists powerful 
institutional pressures to protect it.”  (See, e.g., Def. Supp. Br., Dkt. 565, at 3 (noting Judge Jon O. 
Newman’s observation in the context of post-trial consideration of Batson motions that the desire 
to protect a verdict “may create a subtle pressure for even the most conscientious district judge to 
accept explanations of borderline plausibility to avoid the only relief then available, a new trial”  
(quoting United States v. Biaggi, 909 F.2d 662, 679 (2d Cir. 1990))).)  But the reality is that the 
legal standards that apply to post-trial Giglio motions reinforce this so-called “institutional 
pressure” to preserve a conviction after trial.  See Ferguson, 246 F.3d at 134 (reiterating that 
district courts must use their discretion to grant a new trial under Rule 33 “‘sparingly’ and in ‘the 
most extraordinary circumstances’” (quoting Sanchez, 969 F.2d at 1414)); Kirk Tang Yuk, 885 
F.3d at 86 (explaining that reversal of a jury conviction “for failure to turn over [Brady/Giglio] 
evidence is required if the evidence is ‘material,’ – that is . . . if there is a ‘reasonable probability’ 
that disclosure would have changed the outcome of the case or where the suppressed evidence 
could reasonably be taken to put the whole case in such a different light as to undermine confidence 
in the verdict’” (citations omitted)); Wong, 78 F.3d at 79 (finding that Giglio information is 
“material” only “if the witness whose testimony is attacked supplied the only evidence linking the 
defendant(s) to the crime or where the likely impact on the witness’s credibility would have 
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CONCLUSION 

 For the foregoing reasons, Defendant’s motion for acquittal, or in the alternative, a new 

trial, is denied.  

SO ORDERED. 

 /s/ Pamela K. Chen 
 Pamela K. Chen 
 United States District Judge 
Dated: May 9, 2024  
            Brooklyn, New York  
 

 

undermined a critical element of the prosecution’s case” (citations omitted)); Bin Laden, 397 F. 
Supp. 2d at 514 (noting that impeachment information is “only rarely” material).  Notwithstanding 
this “institutional pressure,” here the Court does not feel any “pressure . . . to accept explanations 
of borderline plausibility to avoid the only relief . . . available, a new trial.”  Biaggi, 909 F.2d at 
679. 
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Case 1:19-cr-00378-PKC     Document 584     Filed 01/14/25     Page 1 of 6 PageID #: 8810
AO 245B (Rev. 10/13/2021) Judgment in a Criminal Case 

Sheet I 

UNITED STATES DISTRICT COURT 
Eastern District of New York 

UNITED STATES OF AMERICA 

V. 

MARVIN PIPPINS 

THE DEFENDANT: 

0 pleaded guilty to count(s) 

0 pleaded nolo contendere to count(s) 
which was accepted by the court. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGMENT IN A CRIMINAL CASE 

Case Number: 1:19-cr-00378 (PKC) 

USM Number: 01697-509 

Richard Levitt, Grainne O'Neill, and Zachary Segal, CJA 
Defendant's Attorney 

~ was found guilty on count(s) 
after a plea of not guilty. 

1, 2, 3, 4, 6, and 7 of the Superseding Indictment (S-3) 

The defendant is adjudicated guilty of these offenses: 

Title & Section 

18 U.S.C. § 1962(d), 

18 u.s.c. § 1963 

Nature of Offense 

Racketeering Conspiracy 

Offense Ended Count 

2/29/2020 1 (S-3) 

18 U.S.C. § 1959(a)(5) Conspiracy to Commit Murder In-Aid-Of-Racketeering 2/29/2020 2 (S-3) 

The defendant is sentenced as provided in pages 2 through 
the Sentencing Refonn Act of 1984. 

0 The defendant has been found not guilty on count(s) 

of this judgment. The sentence is imposed pursuant to ---- 6 

Ill Count(s) all underlying indictments O is ~ are dismissed on the motion of the United States.The Government also moves 
to dismiss the element of count 6 (S-3) which alleges 280 grams or more of cocaine base in violation of 841 (b )( I )(A}, which was not pursued at tria 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence, 
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution, 
the defenaant must notify the court and United States attorney of material changes in economic circumstances. 

1/14/2025 
Date of Imposition of Judgment 

s/Hon. Pamela K. Chen 
Signature of Judge 

Pamela K. Chen, United States District Judge 
Name and Tille of Judge 

1/14/2025 
Date 
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AO 245B (Rev. 09/19) Judgment in a Criminal Case 

Sheet IA 

DEFENDANT: MARVIN PIPPINS 
CASE NUMBER: 1:19-cr-00378 (PKC) 

Judgment-Page 2 of ---=6'---

ADDITIONAL COUNTS OF CONVICTION 

Title & Section Nature of Offense Offense Ended Count 

Members of Real Ryte 

18 U.S.C. § 1959(a)(1) Murder In-Aid-Of Racketeering- Sean Peart 12/19/2015 3 (S-3) 

18 u.s.c. § 9240)(1) Unlawful Use of Firearms Resulting in Death-Murder of 12/19/2015 4 (S-3) 

Sean Pert 

21 U.S.C. §§ 841(b)(1) Conspiracy to Possess with Intent to Distribute 2/29/2020 6 (S-3) 

(C) and 846 Controlled Substances 

18 U.S.C. § 924(c)(1)(A) Unlawful Use of a Firearm 2/29/2020 7 (S-3) 

(i) 
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AO 2458 (Rev. 09/19) Judgment in Criminal Case 
Sheet 2 - Imprisonment 

DEFENDANT: MARVIN PIPPINS 
CASE NUMBER: 1:19-cr-00378 (PKC) 

Judgment-Page _..;..3_ of 

IMPRISONMENT 

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a 
total tenn of: 

6 

thirty (30) years on count 1 (S-3), ten (10) years on count 2 (S-3), Life on count 3 (S-3), thirty (30) years on count 4 
(S-3), fifteen (15) years on count 6 (S-3), and five (5) years on count 7 (S-3). Counts 1, 2, 3, 4, and 6 (S-3) are to run 
concurrently with each other. Count 7 (S-3) to run consecutively to each count 1, 2, 3, 4, and 6 (S-3). 

~ The court makes the following recommendations to the Bureau of Prisons: 
that the defendant be designated to USP Canaan or a facility as close to New York as possible in order to facilitate 
family visits. 

D The defendant is remanded to the custody of the United States Marshal. 

D The defendant shall surrender to the United States Marshal for this district: 

D at --------- □ a.m. D p.m. on 

D as notified by the United States Marshal. 

D The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

D before 2 p.m. on 

D as notified by the United States Marshal. 

D as notified by the Probation or Pretrial Services Office. 

RETURN 

I have executed this judgment as follows: 

Defendant delivered on to 

at ______________ , with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By------:==-;-;-;;-==-==:-:==-:--:-:--=~-----
DEPUTY UNITED STATES MARSHAL 
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AO 245B (Rev. 09/19) Judgment in a Criminal Case 
Sheet 3 - Supervised Release 

DEFENDANT: MARVIN PIPPINS 
CASE NUMBER: 1:19-cr-00378 (PKC) 

SUPERVISED RELEASE 

Upon release from imprisonment, you will be on supervised release for a term of: 

not imposed. 

MANDATORY CONDITIONS 

I . You must not commit another federal, state or local crime. 
2. You must not unlawfully possess a controlled substance. 

Judgment-Page 4 of ---'6'--_ 

3. You must refrain from any unlawful use ofa controlled substance. You must submit to one drug test within 15 days of release from 
imprisonment and at least two periodic drug tests thereafter, as determined by the court. 

D The above drug testing condition is suspended, based on the court's determination that you 
pose a low risk of future substance abuse. (check if applicable) 

4. D You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of 
restitution. (check if applicable) 

5. D You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable) 
6. D You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.) as 

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you 
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable) 

7. D You must participate in an approved program for domestic violence. (check if applicable) 

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached 
page. 
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Sheet 5 - Criminal Monetary Penalties 
Judgment- Page _..,.5_ of 6 

DEFENDANT: MARVIN PIPPINS 
CASE NUMBER: 1:19-cr-00378 (PKG) 

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

TOTALS 
Assessment 

S 600.00 
Restitution 

$ $ 
AV AA Assessment* 

$ 

JVTA Assessment** 
$ 

D The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AO 245C) will be -----
entered after such determination. 

D The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately pro()ortioned payment, unless specified otherwise in 
the priorit)'. order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid 
before the United States is paid. 

Name of Payee Total Loss**"' Restitution Ordered Priority or Percentage 

TOTALS $ 0.00 $ 0.00 --------- ----------
D Restitution amount ordered pursuant to plea agreement $ ----------
D The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 

fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 36l2(t). All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

D The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

D the interest requirement is waived for the D fine D restitution. 

D the interest requirement for the D fine D restitution is modified as follows: 

* Amy\ VickyVand Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299. 
** Justice for ictims of Trafficking Act of2015, Pub. L. No. I 14-22. 
***ftFindings for the total amount of losses are required under Chapters 109A, 110, l lOA, and 113A of Title 18 for offenses committed on 
or a er September 13, 1994, but before April 23, 1996. 
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AO 245B (Rev. 09/19) Judgment in a Criminal Case 

Sheet 6 - Schedule of Payments 

DEFENDANT: MARVIN PIPPINS 
CASE NUMBER: 1:19-cr-00378 (PKC) 

Judgment- Page 6 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A Ill Lump sum payment of$ -'6=0=0=.0=0 __ _ 

D not later than 
□ in accordance with D C, □ D, 

due immediately, balance due 

, or 
D E,or D Fbelow; or 

8 D Payment to begin immediately (may be combined with D C, D D, or D F below); or 

C D Payment in equal _____ (e.g., weekly, monthly, quarterly) installments of $ ___ over a period of 

of 

_____ (e.g., months or years), to commence _____ (e.g., 30 or 60 days) after the date of this judgment; or 

D D Payment in equal _____ (e.g., weekly, monthly, quarterly) installments of $ ___ over a period of 
(e.g., months or years), to commence _____ (e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E D Payment during the term of supervised release will commence within _____ (e.g., 30 or 60 days) after release from 
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or 

F D Special instructions regarding the payment of criminal monetary penalties: 

6 

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due during 
the period of imprisonment. All criminal mone~ ~nafties, except those payments made through the Federal Bureau of Prisons' Inmate 
Financial Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Case Number 
Defendant and Co-Defendant Names 
(including defendant number) Total Amount 

D The defendant shall pay the cost of prosecution. 

D The defendant shall pay the following court cost(s): 

Joint and Several 
Amount 

D The defendant shall forfeit the defendant's interest in the following property to the United States: 

Co~sponding_ Payee, 
1f appropriate 

(Pay6ments shall be &J?plied in the following order: (I) assessment, (2) restitution princ!J?al, (3) restitution interest (4) AVAA assessment 
SJ ne princi~I, (bJ fine interest, (7) community restitution, (8) JYrA assessment, (9) penalties, and (10) costs, including cost of ' 

prosecution and court costs. 
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RICHARD WARE LEVITT*             40  F U L T O N  S T R E E T T E L E P H O N E
rlevitt@landklaw.com 17th F L O O R ( 2 1 2 ) 4 8 0 - 4 0 0 0

NICHOLAS G. KAIZER* NEW YORK, NEW YORK 10038-5077
nkaizer@landklaw.com www.LevittandKaizer.com F A C S I M I L E

( 2 1 2 ) 4 8 0 - 4 4 4 4
ZACHARY SEGAL 
zsegal@landklaw.com  

EMILY GOLUB 
     of counsel 
emilygolublaw@gmail.com 

° ADMITTED IN N.Y., FLA., AND D.C. 
° 

April 17, 2023 

Via ECF 
Honorable Pamela K. Chen 
United States District Judge 
United States Courthouse 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Re:  United States v. Pippins, 
19-cr-00378-PKC

Dear Judge Chen: 

In anticipation of the upcoming charge conference, we direct the Court to 
United States v. White, 7 F.4th 90 (2d Cir. 2021) regarding the Count Three’s fifth 
element, “Maintain or increase position.” The Second Circuit in White approved 
requiring the Government show that maintaining or increasing his position in the 
enterprise “was a substantial motivating factor in the defendant’s decision to 
participate” in the charged violent crime: 

The trial court's jury instructions were consistent with this principle. As 
noted, the court charged the jury in relevant part that “[t]he government 
does not need to prove that maintaining or increasing his position in the 
enterprise was the defendant's sole or principal motive, so long as it was 
a substantial motivating factor in the defendant's decision to participate 
in the attempted murder and/or the assault with a deadly weapon.” 

Id. at 102. We therefore ask that the Court’s instruction on Count Three model that 
in White. 

Respectfully submitted, 

Richard Levitt 
            Grainne O’Neill 

Attorneys for Marvin Pippins 
RWL:rl 
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&KDUJH�&RQIHUHQFH

&0+�����2&5�����5'5�����)&55��

����

JRYHUQPHQW�PXVW�SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW�WKH�

IROORZLQJ���DQG�WKHQ�ZH�GHOHWH�WZR�HOHPHQWV�DIWHU�WKDW���2ND\"

06��5(+148,67���6RUU\���&RXOG�\RX�MXVW�UHSHDW�WKDW"

7+(�&2857���<HV���6R�WKH�VHQWHQFH�ZLOO�QRZ�UHDG���

�,Q�RUGHU�WR�SURYH�WKH�IRXUWK�HOHPHQW��WKH�JRYHUQPHQW�PXVW�

SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW�WKH�IROORZLQJ��

06��5(+148,67���<HV��RND\�

7+(�&2857���$QG�WKHQ�GHOHWH��WZR�HOHPHQWV��

'LG�\RX�KDYH�DQ\WKLQJ�HOVH��0V��5HKQTXLVW��RQ�

SDJH���"

06��5(+148,67���1R��<RXU�+RQRU�

7+(�&2857���6R�SDJH�����DV�,�VXJJHVWHG��ZH�QHHG�WR�

FKDQJH�WKH�ILIWK�HOHPHQW�WR�FRQIRUP�WR�WKH�RWKHU�FKDQJHV�RYHU�

WKH�GHIHQVH
V�REMHFWLRQV���

�7KH�ILIWK�HOHPHQW�UHTXLUHV�WKH�JRYHUQPHQW�WR�SURYH�

EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�WKH�GHIHQGDQW
V�JHQHUDO�SXUSRVH�

LQ�FRPPLWWLQJ�WKH�FULPH�RI�YLROHQFH�ZDV�WR�JDLQ�HQWUDQFH��RU�

WR�PDLQWDLQ�RU�LQFUHDVH�KLV�SRVLWLRQ�LQ����6R�LW�VKRXOG�EH��

�JDLQ�HQWUDQFH�WR��RU�PDLQWDLQ�RU�LQFUHDVH�KLV�SRVLWLRQ�LQ��

WKH�HQWHUSULVH��

,V�WKDW�ILQH�ZLWK�HYHU\ERG\��ZHOO��H[FHSW�WKH�

GHIHQVH�KDV�LWV�RQJRLQJ�REMHFWLRQ"

06��5(+148,67���<HV��<RXU�+RQRU�

7+(�&2857���2ND\���1RZ��ZH�JHW�WR�WKH�SXUSRVH�

UHTXHVW�
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&KDUJH�&RQIHUHQFH
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6R��0U��/HYLWW��,�KDYH�FRQVLGHUHG�\RXU�VXSSOHPHQWDO�

UHTXHVW��IRFXVLQJ�RQ�WKH�:KLWH�FDVH��ZKLFK�LV���)��WK�����D�

6HFRQG�&LUFXLW�GHFLVLRQ�IURP��������$QG��DV�\RX�PHQWLRQ�LQ�WKH�

OHWWHU�\RX�IRONV�ILOHG��,�WKLQN��\HVWHUGD\�RU�WKH�GD\�EHIRUH��

DQG�DV�\RX�UHLWHUDWHG�WKLV�PRUQLQJ��WKH�DFWXDO�ODQJXDJH�LQ�WKH�

MXU\�FKDUJH�ZDV�WKDW�WKH�JRYHUQPHQW�GRHV�QRW�QHHG�WR�SURYH�

WKDW�PDLQWDLQLQJ�RU�LQFUHDVLQJ�KLV�SRVLWLRQ�LQ�WKH�HQWHUSULVH�

ZDV�WKH�GHIHQGDQW
V�VROH�RU�SULQFLSDO�PRWLYH�VR�ORQJ�DV�LW�ZDV�

D�VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU�LQ�WKH�GHIHQGDQW
V�GHFLVLRQ�WR�

SDUWLFLSDWH�LQ�WKH�DWWHPSWHG�PXUGHU�DQG�RU�WKH�DVVDXOW�ZLWK�D�

GHDGO\�ZHDSRQ�

1RZ��WKDW�ZDV�WKH�DFWXDO�LQVWUXFWLRQ��EXW�IRU�PH��

WKH�UHOHYDQW�RU�FRQWUROOLQJ�SDUW�RI�WKH�GHFLVLRQ�RU�SHUKDSV�DW�

OHDVW�WKH�FOHDUHVW�JXLGDQFH�RQ�ZKDW
V�UHTXLUHG�LV�ZKDW�WKH�

FRXUW�DFWXDOO\�ZULWHV�LQ�WKH�GHFLVLRQ��ZKLFK�LV�WKDW���7KH�

JRYHUQPHQW�ZDV�UHTXLUHG�RQO\�WR�DGGXFH�HYLGHQFH�IURP�ZKLFK�WKH�

MXU\�ZDV�HQWLWOHG�WR�FRQFOXGH�WKDW�D�GHVLUH�RQ�+RZDUG
V���WKH�

GHIHQGDQW
V���SDUW�WR�PDLQWDLQ�RU�LQFUHDVH�KLV�VWDWXV�RU�

PHPEHUVKLS�LQ�WKH�JDQJ�ZDV�DPRQJ�KLV�PRWLYHV��

6R�WKH\�GRQ
W�VSHFLILFDOO\�ILQG�WKDW�WKH�UHTXLUHPHQW�

LV�WKDW�WKH�JDQJ�DIILOLDWLRQ�RU�PRWLYDWLRQ��VRUU\��WKH�JDQJ�

SRVLWLRQ��PRWLYDWLRQ��ZDV�WKH�VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU��

DQG�WKDW
V�ZK\�,
P�QRW�JRLQJ�WR�DGRSW�WKDW�DGGLWLRQDO�

ODQJXDJH�

05��/(9,77���-XGJH��PD\�,�EH�KHDUG��SOHDVH"
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7+(�&2857���<HV�

05��/(9,77���$�FRXSOH�RI�SRLQWV�

1XPEHU�RQH�LV�WKDW�DIWHU�GLVFXVVLQJ�WKH�UHOHYDQW�

SULQFLSOHV�RI�ODZ��LQFOXGLQJ�ZKDW�\RX�FLWHG��ZKHUH�WKH�FRXUW�

ZDV�QRW�VSHFLILFDOO\�DGGUHVVLQJ�ZKHWKHU�RU�QRW�WKHUH�KDG�WR�EH�

D�FHUWDLQ�TXDQWXP�RI�SURRI��WKH�FRXUW�WKHQ�VD\V���7KH�WULDO�

FRXUW
V�MXU\�LQVWUXFWLRQV�ZHUH�FRQVLVWHQW�ZLWK�WKLV�

SULQFLSOH��

6R�WKH�LQVWUXFWLRQ�WKDW�ZDV�JLYHQ�XVLQJ�WKH�

VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU�ODQJXDJH��WKH�FRXUW�VDLG��LV�

FRQVLVWHQW�ZLWK�WKH�SULQFLSOH�WKDW�LW�HVWDEOLVKHG�RU�SURYHG�LQ�

WKH�:KLWH�GHFLVLRQ��DQG�WKDW�ZDV�DW���)��WK�����DW�����WR������

,�ZRXOG�DOVR�SRLQW�RXW�ZH�VDZ�DQRWKHU�FDVH��-XGJH��

ZKLFK�ZH�SURYLGHG�WR�WKH�JRYHUQPHQW�EXW��XQIRUWXQDWHO\��ZH�

GLGQ
W�SURYLGH�WR�WKH�&RXUW���6R�SHUKDSV�,�FDQ�JLYH�WKH�&RXUW�

WKH�FLWDWLRQ"

7+(�&2857���$OO�ULJKW�

05��/(9,77���,W
V�8QLWHG�6WDWHV�YHUVXV�$UULQJWRQ��

������

7+(�&2857���&DQ�\RX�VSHOO�$UULQJWRQ"

05��/(9,77���$�5�5�,�1�*�7�2�1������)��G�����DW������

,W
V�D������FDVH���$QG�ZKDW�WKH�FRXUW�VD\V�WKHUH�LV���7KH�UHDO�

TXHVWLRQ�IRU�XV��WKHQ��LV�ZKHWKHU�WKHUH�ZDV�HYLGHQFH�IURP�

ZKLFK�D�UHDVRQDEOH�MXU\�FRXOG�FRQFOXGH�WKDW�$UULQJWRQ�

FRPPLWWHG�HLWKHU�DFW�LQ�IXUWKHUDQFH�RI�RU�DV�DQ�LQWHJUDO�

0070a



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

&KDUJH�&RQIHUHQFH

&0+�����2&5�����5'5�����)&55��

����

DVSHFW�RI�KLV�UROH�DV�DQ�HQIRUFHU�IRU�WKH�6FKXHOH�%R\V����

6FKXHOH�LV�VSHOOHG�6�&�+�8�(�/�(�

6R�ZH�KDYH�$UULQJWRQ�WDONLQJ�DERXW��LQWHJUDO�DVSHFW��

DV�WKH�DSSURSULDWH�WDVN���:H�KDYH�:KLWH�WDONLQJ�DERXW�

�VXEVWDQWLDO�PRWLYDWLRQ��DV�EHLQJ�FRQVLVWHQW�ZLWK�WKH�

SULQFLSOHV�LW�HVSRXVHV���

7KHUH�LV�QRWKLQJ�WKDW�VD\V��LQ�6HFRQG�&LUFXLW�ODZ��

WKDW�WKH�FRXUW�VKRXOG�QRW�JLYH�LWV�SDUW�RI�WKH�GHILQLWLRQ�WKH�

NLQG�RI�ODQJXDJH�WKDW�LW�KDV�DSSURYHG�LQ�WKHVH�FDVHV���:LWKRXW�

WKDW�NLQG�RI�ODQJXDJH��WKH�JRYHUQPHQW��LQ�WKHRU\��FRXOG�RUGHU��

FRXOG�DUJXH�WR�WKH�MXU\�WKDW�LW�LV�VXIILFLHQW�WKDW�LI�����D�

��WK�RI���SHUFHQW�RI�0U��3LSSLQV
�PRWLYH�ZDV�UHODWHG�WR�WKH�

JDQJ��WKDW�WKDW�ZRXOG�EH�VXIILFLHQW���,W�FRXOG�EH�PLQLVFXOH���

,W�FRXOG�EH��LW�FRXOG�EH�YDQLVKLQJO\�VPDOO���,W�UHDOO\�GRHVQ
W�

PDWWHU���$QG�ZKDW�WKHVH�FDVHV�VD\�LV�H[DFWO\�WKH�RSSRVLWH�

6R�LI�WKH�FRXUW�OHDYHV�WKDW�ODQJXDJH�RXW��WKH\�DUH�

IUHH�WR�DUJXH�VRPHWKLQJ��ZKLFK�FOHDUO\�LV�LUUDWLRQDO�DQG�LV�

FRQWUDU\�WR�DW�OHDVW�WZR�6HFRQG�&LUFXLW�FDVHV����

7+(�&2857���,�GRQ
W�DJUHH�ZLWK�\RX�HQWLUHO\��EXW�OHW�

PH�JR�EDFN�IRU�RQH�PLQXWH�

05��/(9,77������,Q�SDUW��

7+(�&2857���:HOO��,�GRQ
W�GLVDJUHH�WKDW�WKHUH�LV�

VRPH�DPELJXLW\�RU�VRPH�VXJJHVWLRQ�LQ�VRPH�RI�WKHVH�FDVHV�WKDW�

WKH�LQVWUXFWLRQV�WKDW�ZHUH�JLYHQ�LQ�WKRVH�FDVHV��ZKLFK�DSSO\�

DUJXDEO\�D�PRUH�GHPDQGLQJ�VWDQGDUG�RU�TXDQWLI\�LW�LQ�VRPH�ZD\��
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KDYH�EHHQ�HQGRUVHG�RU�IRXQG�WR�EH�FRQVLVWHQW�ZLWK�WKH�

SULQFLSOHV�WKDW�DSSO\�LQ�WKLV�&LUFXLW���

%XW�WKHUH
V�VWLOO�QR�FDVH�ZKLFK�VD\V�WKDW�LW�LV�

UHTXLUHG�WKDW�WKH�JRYHUQPHQW�SURYH�WKDW�WKH�JDQJ�UHODWHG�

PRWLYH�ZDV�D�VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU�RU�ZDV�LQWHJUDO�WR�

RU�WKDW�WKH�YLROHQFH�ZDV�LQWHJUDO�WR�WKH�GHIHQGDQW
V�JDQJ�

PHPEHUVKLS��,�WKLQN��LQ�WKRVH�FDVHV���$QG�WR�PH��WKDW�VLJQDOV�

WKDW�LW
V�SHUIHFWO\�DSSURSULDWH�DQG�FRQVLVWHQW�ZLWK�WKH�ODZ�WR�

DOORZ�WKH�MXU\�WR�ILQG��DQG�IRU�WKH�JRYHUQPHQW�WR�DUJXH��WKDW�

LW�VLPSO\�KDV�WR�EH�RQH�RI�KLV�PRWLYHV�ZLWKRXW�TXDQWLI\LQJ�KRZ�

WKDW�PRWLYH�FRPSDUHV�WR�RWKHU�RQHV��ZKDW�SHUFHQWDJH�LW�

RFFXSLHV�LQ�WHUPV�RI�KLV�PRWLYDWLRQ�

1RZ��,�WKLQN�WKH�JRYHUQPHQW�VRXJKW�WR�HOLFLW�IURP�

WKLV�GHIHQGDQW�ZK\�WKDW�LV�WKH�VWDQGDUG�EHFDXVH�KXPDQ�QDWXUH�

LV�VXFK�WKDW�SHRSOH�GRQ
W�UHDOO\�TXDQWLI\�ZKDW�SHUFHQWDJH�RI�

WKHLU�PRWLYDWLRQ�LV�DWWULEXWDEOH�WR�RQH�IDFWRU�YHUVXV�WKH�

RWKHU��DQG�SHUKDSV�DV�DQ�HPSLULFDO�LVVXH�WKDW�ZRXOG�EH�VHWWLQJ�

WKH�JRYHUQPHQW�XS�WR�DQ�LPSRVVLEOH�WDVN��HVSHFLDOO\�ZKHQ�WKH�

GHIHQGDQW�GRHVQ
W�WHVWLI\�DQG�ZKDW�\RX
UH�OHIW�ZLWK�LV�VRPH�

DUJXPHQW�DERXW�KRZ�PXFK�RI�KLV�PRWLYDWLRQ�ZDV��ZDV�GULYHQ�E\�

RQH�WKLQJ�RU�DQRWKHU�

6R�JRLQJ�EDFN��WKRXJK��WR�WKH�IXQGDPHQWDO�SULQFLSOH��

,�VWLOO�GRQ
W�VHH�LQ�WKH�FDVH�ODZ�DQ\�UHTXLUHPHQW�WKDW�WKH�

JRYHUQPHQW�PDNH�WKDW�VKRZLQJ���,�XQGHUVWDQG�WKDW�LQ�SDUWLFXODU�

FDVHV��PD\EH�MXGJHV�IHOW�WKDW�WKH�HYLGHQFH�ZDV�RI�VXFK�D�
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QDWXUH�WKDW�LW�ZDV�DQ�DSSURSULDWH�LQVWUXFWLRQ�WR�JLYH�RU�DW�

OHDVW�LW�ZRXOGQ
W�KDPSHU�WKH�JRYHUQPHQW�IURP�SURYLQJ�LWV�FDVH�

LQ�D�ZD\�WKDW�ZDV�FRQVLVWHQW�ZLWK�WKH�FDVH�ODZ���

+HUH��,�WKLQN�LW
V�TXLWH�GLIIHUHQW���,�WKLQN�WKHUH
V�

D�SRVVLELOLW\�WKDW�D�MXU\�PLJKW�ILQG�WKDW�LW�ZDV�D�PRWLYH�EXW�

PD\EH�QRW�WKH�VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU��DQG�LI�WKH�ODZ�

DOORZV�WKH�JRYHUQPHQW�WR�ZLQ�LWV�FDVH�WKDW�ZD\��,�WKLQN�WKDW�

WKDW
V�KRZ�,�VKRXOG�LQVWUXFW�WKHP��VR�DV�QRW�WR�HVVHQWLDOO\�

SXW�P\�ILQJHU�RQ�WKH�VFDOH�LQ�WHUPV�RI�WKH�MXU\
V�YHUGLFW���

,�DOVR�ZDQW�WR�SRLQW�RXW��,�PHDQ��JR�EDFN�IRU�D�

PRPHQW�DQG�DVN�\RX���$UULQJWRQ��,�JDWKHU��LV�D�6HFRQG�&LUFXLW�

GHFLVLRQ"�

05��/(9,77���<HV��<RXU�+RQRU�

7+(�&2857���,�GR�ZDQW�WR�JR�EDFN��WKRXJK��WR�D��DQG�

SRLQW�RXW�D������GHFLVLRQ�IURP�WKH�6HFRQG�&LUFXLW���8�6��

YHUVXV�/DXUHQW���$QG�,�WKLQN�LW
V�D�GHFLVLRQ�WKDW��ZKLFK�

HVVHQWLDOO\�DIILUPHG�LQVWUXFWLRQV�JLYHQ�E\�-XGJH�*DUDXILV�LQ�

RQH�RI�KLV�FDVHV��DQG�WKH�FLWDWLRQ�LV����)��WK�����DW�SDJH�����

DV�,�VDLG�������6HFRQG�&LUFXLW�

7KHUH��WKH�SDQHO�IRXQG�WKDW�WKRVH�IDFWV��DQG�WDONLQJ�

DERXW�WKH�SDUWLFXODU�IDFWV�LQ�WKDW�FDVH��DUH�LQ�QR�ZD\�

LQFRQVLVWHQW�ZLWK�WKH�MXU\
V�ILQGLQJ�WKDW�RQH�PRWLYH�IRU�WKH�

NLOOLQJ�ZDV�WR�PDLQWDLQ�RU�LQFUHDVH�SRVLWLRQ�ZLWKLQ�WKH�JDQJ���

1RZ��LW�WXUQV�RXW�WKDW�WKH�HYLGHQFH�LQ�/DXUHQW�ZDV�

IDLUO\�RYHUZKHOPLQJ��DQG�WKH�MXU\��WKH�6HFRQG�&LUFXLW��UDWKHU��
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ZDVQ
W��SHU�VH��DGGUHVVLQJ�ZKDW�TXDQWXP�RI�PRWLYDWLRQ�LV�

HQRXJK��EXW�FOHDUO\�WKH\
UH�UHVWDWLQJ�ZKDW�VHHPV�WR�PH�WR�EH�

WKH�VWDQGDUG��DW�OHDVW�WKH�WKUHVKROG�KHUH��ZKLFK�LV�WKDW�RQH�

PRWLYH�LV�DOO�WKDW�LV�QHFHVVDU\�

05��/(9,77���%XW�ZH
UH�QRW�VD\LQJ�RWKHUZLVH���:H
UH�

VLPSO\�VD\LQJ����ZH�XQGHUVWDQG�WKDW�RQH�PRWLYH�LV��FDQ�EH�

VXIILFLHQW��LI�WKDW�PRWLYH�KDSSHQV�WR�EH�WR�PDLQWDLQ�RU�

LQFUHDVH���

:KHQ�WKH�FRXUW�VDLG��<RXU�+RQRU��ILUVW��WKDW�LW
V�

VHWWLQJ�XS�DQ�LPSRVVLEOH�WDVN�IRU�WKH�JRYHUQPHQW�ZKHQ�WKH�

GHIHQGDQW�GRHVQ
W�WHVWLI\��WKH�FRXUW�URXWLQHO\�LQVWUXFWV�D�

MXU\��DQG�,�WKLQN�\RX�GR�LW�KHUH��WKDW�LQWHQW�RU�PRWLYH�IRU�

WKDW�PDWWHU�LV�VRPHWKLQJ�ZKLFK�RIWHQ�LV�GLIILFXOW�WR�GLVFHUQ��

KRZHYHU��DQG�WKH�FRXUW�IXUWKHU�LQVWUXFWV��EXW�LQ�:KLWH���

7+(�&2857���%XW�TXDQWLI\LQJ�KRZ�PXFK�RI�VRPHRQH
V�

LQWHQW�LV�PRWLYDWHG�E\�RQH�WKLQJ�RU�DQRWKHU��

05��/(9,77���%H\RQG�D�UHDVRQDEOH�GRXEW���,�PHDQ�WKH�

FRXUW�RIWHQ�JLYHV�MXVW�D�EH\RQG�D�UHDVRQDEOH�GRXEW�

LQVWUXFWLRQ��DQG�WKDW�DSSOLHV�RIWHQ�WR�LQWHQW�DV�ZHOO��EXW��

ZKHQ�WKH�&RXUW�VD\V�WKDW�WKH�6HFRQG�&LUFXLW�KDV�QRW��KDV�QRW�

UHTXLUHG�WKLV�NLQG�RI�LQVWUXFWLRQ��LQ�$UULQJWRQ��WKH�FRXUW�

VDLG���7KH�UHDO�TXHVWLRQ�LV�ZKHWKHU�WKHUH�ZDV�HYLGHQFH�IURP�

ZKLFK�D�UHDVRQDEOH�MXU\�FRXOG�FRQFOXGH�WKDW�$UULQJWRQ�

FRPPLWWHG�HLWKHU�DFW�LQ�IXUWKHUDQFH�RI�RU�DV�DQ�LQWHJUDO�

DVSHFW�RI�KLV�UROH�DV�DQ�HQIRUFHU��
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7KDW
V�WKH�TXHVWLRQ��ZDV�LW�LQWHJUDO���7KH\
UH�

VD\LQJ�WKDW
V�WKH�LVVXH�WKDW�KDV�WR�EH�UHVROYHG��DQG�ZKHWKHU�

ZH�XVH�WKH�ZRUG��LQWHJUDO��RU�ZKHWKHU�ZH�XVH�WKH�ZRUG�

�VXEVWDQWLDO���ZKLFK�WKH�6HFRQG�&LUFXLW�DOVR�VDLG�LV�

FRQVLVWHQW�ZLWK�6HFRQG�&LUFXLW�ODZ��WKH\�FHUWDLQO\�GLGQ
W�VD\�

WKDW�LI�D�GHIHQGDQW�UHTXHVWV�WKDW�VRPHKRZ�WKH�DSSURYHG�

ODQJXDJH�EH�XVHG��WKH�WULDO�FRXUW�GRHVQ
W�KDYH�WR�XVH�WKDW�RU�

DQ\WKLQJ�VLPLODU�WR�LW�

7+(�&2857���1R��,�GRQ
W�DJUHH�ZLWK�\RX�DQG�KRZ�

\RX
UH�UHDGLQJ�WKHVH�ODZV�EHFDXVH��UHPHPEHU��WKH�HOHPHQW�LV�

WKDW�WKH�GHIHQGDQW
V�JHQHUDO�SXUSRVH�LQ�FRPPLWWLQJ�WKH�FULPH�

RI�YLROHQFH��WKDW
V�ZKDW�,
P�JRLQJ�WR�LQVWUXFW�WKHP��ZDV�WR�

PDLQWDLQ�RU�LQFUHDVH�SRVLWLRQ�RU�JDLQ�HQWUDQFH�LQWR�WKH�JDQJ���

7KDW�LV�QRW�WKH�VDPH�WKLQJ�DV�VD\LQJ�LW�ZDV�LQWHJUDO�EXW��

UDWKHU��KLV�JHQHUDO�SXUSRVH�KDG�WR�EH�PRWLYDWHG�LQ�VRPH�ZD\�

E\��DW�OHDVW�LQ�SDUW��E\�WKLV�GHVLUH���

$QG�VR�VD\LQJ�LW
V�LQWHJUDO��WR�PH��LV�D�YHU\��LW
V�

HOHYDWLQJ�WKH�VWDQGDUG�LQ�D�ZD\�WKDW�,�GRQ
W�WKLQN�WKH�ODZ�

UHTXLUHV���

,�XQGHUVWDQG�DQG�,�DFNQRZOHGJH�WKDW�WKHUH
V�VRPH�

DPELJXLW\�RQ�WKLV�SRLQW��EXW��DV�,�UHDG�WKH�&LUFXLW�ODZ�ULJKW�

QRZ��LW�GRHVQ
W�PDNH�WKDW�D�WKUHVKROG�UHTXLUHPHQW��DQG��,�

WKLQN��LQ�D�FDVH�OLNH�WKLV��WR�LQVWUXFW�WKHP�WKDW�ZD\�ZLOO�EH�

ERWK�PLVOHDGLQJ�DQG�KDYH�DQ�LPSDFW�

05��/(9,77���%XW�WKHQ��WKHQ�LW
V�WKH�VDPH�WKLQJ�DV�
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VD\LQJ�WKDW�&RQJUHVV��ZKHQ�WKH\�SDVVHG�WKLV�VWDWXWH��ZKLFK�

FDOOV�IRU�D�WHUP�RI�OLIH�LPSULVRQPHQW�ZLWKRXW�SDUROH��

SHUPLWWHG�WKH�SXUSRVH�WR�EH�GH�PLQLPXV���$QG�LW
V�SUHWW\�KDUG�

WR�EHOLHYH�WKDW�WKDW�ZDV�&RQJUHVV
�LQWHQW��DQG�LW�FHUWDLQO\�

GRHVQ
W�DSSHDU�WR�EH�WKH�ZD\�WKH�6HFRQG�&LUFXLW�LQ�YHU\�UHFHQW�

FDVHV�KDV�LQWHUSUHWHG�WKDW�

7+(�&2857���%XW�PD\EH�WKDW�FDQ�EH�WKHLU�LQWHQW��DQG�

ZH
UH�MXVW�VSHFXODWLQJ�KHUH�LQ�D�ZD\�WKDW
V�QRW�JRLQJ�WR�

FKDQJH�P\�PLQG�RU�LV��RU�FRQVWLWXWHV�FDVH�ODZ�RU�SUHFHGHQW��

EXW�SHUKDSV�WKH\�WKRXJKW�EHFDXVH�PXUGHU�LV�D�VHULRXV�FULPH��

SHULRG��DQG�WKH�SXUSRVH�RI�LW�PD\EH�PDWWHUV�OHVV�WKDQ�WKH�IDFW�

RI�LW���$QG�DV�ZH�FDQ�DOO��ZH�FDQ�KDYH�D�ORQJ�GLVFXVVLRQ�

DERXW��DQG�DSURSRV�RI�VRPH�RI�WKH�GHFLVLRQV�\RX
UH�FLWLQJ�WR�

PH��LQFOXGLQJ�-XGJH�)XUPDQ
V��WKHUH
V�VRPH�IHHOLQJ�SHUKDSV�

WKDW�WKHUH
V�IHGHUDOL]LQJ�RI�DOO�VRUWV�RI�FULPHV�E\�&RQJUHVV��

DQG�PD\EH�&RQJUHVV�ZDQWHG�WR�GR�WKDW�EHFDXVH�WKH\�ZDQWHG�WR�

DGGUHVV�JDQJ�UHODWHG�YLROHQFH�DQG�WKH�RQO\�ZD\�WKH\�FDQ�GR�LW�

LV�E\�FUHDWLQJ�WKHVH�LQWHUVWDWH�FRPPHUFH�QH[XV�NLQG�RI�

HOHPHQWV��DQG�PD\EH�WKH\�GRQ
W�FDUH�KRZ�PXFK�RI�WKDW�LV�PHW��

DV�RSSRVHG�WR�DGGUHVVLQJ�ZKDW�LV�D�VHULRXV�FULPH��PXUGHU��JDQJ�

UHODWHG�RU�RWKHUZLVH��EXW�WKLV�LV�ZKDW�,�FDOO�WKH�ILJ�OHDI�RI�

IHGHUDO�MXULVGLFWLRQ�WR�VRPH�H[WHQW���

2WKHU�MXGJHV�VD\�WKDW�LW�VKRXOG�EH�PRUH�WKDQ�WKDW���

,�JHW�LW��DQG�WKHUH
V�D�GHEDWH�DERXW�LW��EXW�,�DP�MXVW�UHDGLQJ�

ZKDW
V�EHIRUH�PH�LQ�WHUPV�RI�WKLV�&LUFXLW
V�SUHFHGHQW�DQG�WKH�
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LQVWUXFWLRQV�WKDW�DUH�DFFHSWHG�DQG�HVWDEOLVKHG��ZKLFK�VXJJHVWV�

WKDW�LW�KDV�WR�EH�D�JHQHUDO�SXUSRVH�DQG�QRW�QHFHVVDULO\�RU�

LQYDULDEO\�LQWHJUDO�RU�VXEVWDQWLDO��DQG�\RX�KDYH�P\�UXOLQJ�RQ�

WKDW���2EYLRXVO\��\RX�KDYH�\RXU�REMHFWLRQ��EXW�,�VWLOO�

PDLQWDLQ�WKDW�WKH��LQ�WKLV�&LUFXLW��LW
V�QRW�\HW�UHTXLUHG�WKDW�

LW�EH�D�VXEVWDQWLDO�PRWLYDWLQJ�IDFWRU�RU�WKDW�WKH��WKDW�IDFWRU�

ZDV��RU�WKH�FULPH�LWVHOI�ZDV�LQWHJUDO�WR�WKH�GHIHQGDQW
V�

PHPEHUVKLS��HVSHFLDOO\�ZKHQ�ZH
UH�WDONLQJ�DERXW�DQ�DVVRFLDWH��

DQG�HVSHFLDOO\�ZKHQ�ZH
UH�WDONLQJ�DERXW�RU�DQ�DOOHJHG�

DVVRFLDWH�SRWHQWLDOO\�RU�VRPHRQH�ZKR
V�WU\LQJ�WR�JDLQ�HQWUDQFH�

LQWR���

3HUKDSV�\RX�FDQ�PDVVDJH�WKDW�FRQFHSW�D�ELW�WR�PDNH�

LW�ILW��EXW�WKDW�PDNHV�LW�FOHDU�WR�PH�WKDW�LW�LVQ
W�DQ�

DEVROXWH�HOHPHQW�RI�WKH�FULPH�ZKHUH�LW
V�FKDUJHG�DV�LW�LV�

KHUH�

�&RQWLQXHG�RQ�QH[W�SDJH���
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/LQGD�'DQHOF]\N��2IILFLDO�&RXUW�5HSRUWHU�

����

05��/(9,77���2ND\��<RXU�+RQRU��,�ZLOO�VWRS�EHDWLQJ�

WKH�GHDG�KRUVH�

7+(�&2857���<HV��,�WKLQN�LW
V�D�UHDVRQDEOH�GHEDWH���

'RQ
W�JHW�PH�ZURQJ��0U��/HYLWW��,�GRQ
W�WDNH�WKLV�OLJKWO\��EXW�

,�GRQ
W�WKLQN�DW�WKLV�SRLQW�WKH�ODZ�LV�DV�FOHDU�DV�\RX�VD\�LW�

LV���$QG��TXLWH�KRQHVWO\��GHSHQGLQJ�RQ�KRZ�WKLQJV�ZRUN�RXW��

\RX�PD\�KDYH�D�FKDQFH�WR�SURYH�PH�ZURQJ�EHIRUH�WKH�&LUFXLW�

05��/(9,77���,�MXVW�VD\��OHDYH�QR�GRXEW�DV�WR�ZKDW�

P\�REMHFWLRQ�LV�IRU�WKH�UHFRUG�

7+(�&2857���$EVROXWHO\�

05��/(9,77���,
P�DVNLQJ�WKDW�WKH�&RXUW�LQVWUXFW�

HLWKHU�FRQVLVWHQWO\�ZLWK�$ULQJWRQ��WKH�LQWHJUDO�DVSHFW�

ODQJXDJH��RU�FRQVLVWHQW�ZLWK�:KLWH��WKH�VXEVWDQWLDO�PRWLYDWLQJ�

IDFWRU�ODQJXDJH�

7+(�&2857���2ND\�

05��/(9,77���7KDQN�\RX�

7+(�&2857���$QG�WKDW�LV�LW�WKH�UHTXHVW�,�DP�GHQ\LQJ���

2ND\�

/HW
V��,�WKLQN�ZH�VKRXOG�PRYH�RQ�WKHQ�IURP�SDJH����

06��5(+148,67���<RXU�+RQRU��WKH�JRYHUQPHQW�KDV�QR�

IXUWKHU�SURSRVDOV��RWKHU�WKDQ�LQ�WKH�GUXJ�FRXQW�HOHPHQWV�RI�

WKH�HFVWDV\�

7+(�&2857���5LJKW��ZH�UHPRYHG�WKH�HFVWDV\�ODQJXDJH��

DQG�ZH�ZLOO�JR�WKURXJK�DQG�VFUXE�LW�IURP�WKH�UHVW�RI�WKLV�

FKDUJH�
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�9LGHR�SOD\HG�����9LGHR�VWRSSHG���

05��/(9,77����:KHQ�WKH\�WRRN�P\�EURWKHU�DLQ
W�QRERG\�

WULHG�WR�VWHS�XS���,�ZRXOGQ
W�EH�D�PDQ�LI�,�DLQ
W�HYHU�VWHS�

XS���

:HOO��ZKDW
V�KH�VD\LQJ"��,V�KH�VD\LQJ�WKDW�KH�NLOOHG�

6��'RW�WR�JDLQ�D�SRVLWLRQ�LQ�WKH�����%ULPV�RU�WR�PDLQWDLQ�RU�

LQFUHDVH�KLV�SRVLWLRQ�LQ�WKH�����%ULPV�RU�ZDV�LW�EHFDXVH�,�

ZRXOGQ
W�EH�D�PDQ�LI�,�DLQ
W�QHYHU�VWHS�XS"��

7KH�&RXUW�ZLOO�LQVWUXFW�\RX�WKDW�0U��3LSSLQV�FRXOG�

KDYH�KDG�PRUH�WKDQ�RQH�PRWLYH�WR�NLOO�6��'RW�DQG�LW
V�

VXIILFLHQW�WKDW�RQH�RI�KLV�PRWLYHV�ZDV�WR�PDLQWDLQ�RU�LQFUHDVH�

RU�HYHQ�JDLQ�D�SRVLWLRQ�LQ�WKH�����%ULPV��EXW�DV�\RX�FDQ�VHH��

KH�KDG�QR�PRWLYH�ZKDWVRHYHU�RWKHU�WKDQ�D�SHUVRQDO�RQH���$W�WKH�

YHU\�OHDVW��WKH�HYLGHQFH�LV�FU\VWDO�FOHDU�WKDW�LQ�NLOOLQJ�

6��'RW��KH�GLGQ
W�KDYH�WKH�VOLJKWHVW�LQWHUHVW�LQ�DQ\�

RUJDQL]DWLRQ��FHUWDLQO\�QRW�WKH�����%ULPV���,W�ZDV�SHUVRQDO���

1RZ��DV�ZH
YH�EHHQ�GLVFXVVLQJ��DV�ZH
YH�EHHQ�

GLVFXVVLQJ�0DUYLQ
V�PRWLYH�LQ�NLOOLQJ�6��'RW��DQG�DV�,
YH�EHHQ�

DUJXLQJ�WKDW�LW�ZDV�SHUVRQDO�DQG�KDG�QRWKLQJ�WR�GR�ZKDWHYHU��

WKHUH�ZDV�RQH�DUJXPHQW�WKDW�WKH�JRYHUQPHQW�KDV�WULHG�WR�

GHYHORS�ZKLFK�FRQFHUQV�WKH�%UHDGJDQJ���%HFDXVH�WKHUH
V�VR�PXFK�

HYLGHQFH�WKDW�0HOO\�DQG�0DUYLQ�DQG�D�KDQGIXO�RI�0DUYLQ
V����

IULHQGV�IURP�0DUOERUR�ZHUH�%UHDGJDQJ�PHPEHUV�DQG�LGHQWLILHG�

ZLWK�WKH�%UHDGJDQJ��WKH�JRYHUQPHQW�LV�DUJXLQJ�\RX�VKRXOG�ILQG�

WKDW�LI�0DUYLQ�ZDV�PRWLYDWHG�WR�NLOO�6��'RW�EHFDXVH�KH�ZDV�D�
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%UHDGJDQJ�PHPEHU�RU�LI�KH�ZDV�PRWLYDWHG�WR�GR�DQ\WKLQJ�HOVH�DV�

D�%UHDGJDQJ�PHPEHU��WKHQ�\RX�VKRXOG�DWWULEXWH�KLV�FRQGXFW�DV�D�

%UHDGJDQJ�PHPEHU�WR�WKH�����%ULPV���7KDW
V�WKHLU�DUJXPHQW���

$QG�WKH�ZD\�WKH\�WULHG�WR�PDNH�WKLV�DVVRFLDWLRQ�EHWZHHQ�WKH�

%UHDGJDQJ�DQG�WKH�����%ULPV�LV�D�OLWWOH�ELW�VQHDN\���

06��6$662���2EMHFWLRQ��

7+(�&2857���6XVWDLQHG���

,
P�FRQFHUQHG�DERXW�WKH�VOLGH���7KLV�VOLGH�LV�UHDOO\�

QRW�DSSURSULDWH��

05��/(9,77���,
P�VRUU\��<RXU�+RQRU"��

7+(�&2857���7KH�WLWOH�RI�LW���

05��/(9,77���:HOO����

7+(�&2857���/DGLHV�DQG�JHQWOHPHQ��,
P�JRLQJ�WR�

UHPLQG�\RX�WKDW�WKHVH�DUH�DUJXPHQWV�DQG�QRW�HYLGHQFH�DQG��

REYLRXVO\��HDFK�VLGH�LV�JRLQJ�WR�FKDUDFWHUL]H�HYLGHQFH�LQ�D�

FHUWDLQ�ZD\��EXW�\RX�VKRXOG�GLVUHJDUG�WKLV�VOLGH�WLWOH�DQG�DQ\�

VXJJHVWLRQ�VRPHKRZ�WKDW�WKH�JRYHUQPHQW�KDV�GRQH�DQ\WKLQJ�

LPSURSHU�RU�LV�DQ\�ZD\�WU\LQJ�WR�WUDLQ�\RX���

6R�FDQ�ZH�WDNH�WKDW�GRZQ��0U��/HYLWW"��

05��/(9,77���:HOO��<RXU�+RQRU��,�MXVW�KDYH�VRPHWKLQJ�

HOVH�WR�VD\�DQG�WKHQ�,
OO�WDNH�LW�GRZQ���

7+(�&2857���/HW
V�PRYH�WKURXJK�WKLV�TXLFNO\��

05��/(9,77���%XW�WKLV�LV�DQ�LPSRUWDQW�SDUW�RI�P\�

DUJXPHQW��

7+(�&2857���<HV��EXW�WKH�WLWOLQJ�RI�WKLV�LV�
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LQDSSURSULDWH���,
P�WHOOLQJ�WKH�MXU\�WKDW���,�UHMHFW�\RXU�

QRWLRQ�WKDW�\RX�DUH�JRLQJ�WR�DUJXH�LQ�DQ\�ZD\�WKDW�WKH�

JRYHUQPHQW�LV��WUDLQLQJ�WKH�MXU\����7KDW
V�QRW�DQ�DSSURSULDWH�

DUJXPHQW��

05��/(9,77���,�LQWHQG�WR�XVH�WKH�ZRUG��WUDLQ���

<RXU�+RQRU��

7+(�&2857���/HW
V�KDYH�D�VLGHEDU���

�7KH�IROORZLQJ�RFFXUUHG�DW�VLGHEDU���

7+(�&2857���0U��/HYLWW��\RX�NQRZ�\RX�FDQ�

FKDUDFWHUL]H�WKH�HYLGHQFH��KRZHYHU�\RX�ZDQW�WR��WR�WU\�WR�

LQWHUSUHW�KRZ�WKH�MXU\�VKRXOG�VHH�WKH�HYLGHQFH��EXW�ZKDW�

\RX
UH�GRLQJ�KHUH�LV�VXJJHVWLQJ�WKDW�WKH�JRYHUQPHQW�LV�WU\LQJ�

WR�IRRO�WKHP�RU�LV�WU\LQJ�WR�WUDLQ�WKHP��ZKDWHYHU�WKDW�PHDQV���

05��/(9,77���0D\����

7+(�&2857���1R���7KDW�LV�FRPSOHWHO\�LQDSSURSULDWH�

DQG�RXW�RI�ERXQGV��

05��/(9,77���,
G�OLNH�WR�PDNH�P\�UHFRUG�EHFDXVH�,�

KDYH�D�ORW�RQ�LW��,�KDYH�D�ORW�RQ�WKLV��-XGJH��

7+(�&2857���$�ORW�RQ�ZKDW"��:KDW�DUH�\RX�DFFXVLQJ�

WKHP�RI�GRLQJ"��

05��/(9,77���,
P�JRLQJ�WR�WHOO�\RX���7KH\�LQWURGXFHG�

D�WHUP�LQWR�WKLV�WULDO��WKDW�ZDV�D�WHUP�WKDW�WKH\�PDGH�XS��

�WKH�����%ULPV�RI�0DUOERUR����7KDW
V�WKH�WHUP�WKH\�PDGH�XS���

,QVWHDG�RI�XVLQJ��LQVWHDG�RI�XVLQJ�WKH�WHUP�

�%UHDGJDQJ���WKH\�VWDUWHG�LQ�DOO�WKHLU�TXHVWLRQV�WR�VD\��:HOO��
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ZKDW�ZDV�WKH�����%ULPV�RI�0DUOERUR�GRLQJ��VR�WKDW�WKH�MXU\�

ZRXOG�VWDUW�WR�PDNH�DQ�DVVRFLDWLRQ�EHWZHHQ�WKDW�WHUP�ZKLFK�LV�

QRW�D�WHUP�WKDW�DQ\ERG\�LQ�WKLV�FDVH�HYHU�XVHG�LQ�WKHLU�UHDO�

OLIH���WKH�����%ULPV�RI�0DUOERUR���DQG�WU\�WR�PDNH�WKHP�

DVVRFLDWH�WKH�����%ULPV�RI�0DUOERUR�ZLWK�WKH�%UHDGJDQJ���6R�

HYHU\�WLPH�WKDW�WKH\�ZRXOG�VD\��%UHDGJDQJ���WKH\�LQVWHDG�VDLG�

�����%ULPV�RI�0DUOERUR����7KH\�ZHUH�WUDLQLQJ�WKLV�MXU\�WR�PDNH�

WKH�DVVRFLDWLRQ���

7KDW
V�WKH�DUJXPHQW�,
P�PDNLQJ�DQG�,�KDYH�D�ULJKW�WR�

PDNH�WKDW�DUJXPHQW��

7+(�&2857���<RX�GR�QRW���

05��/(9,77���:HOO��,�KDYH�WR�WDNH�DSDUW�P\�VXPPDWLRQ�

EHFDXVH�,�KDYH�D�ORW�RI�WKRVH��

7+(�&2857���<RX�GRQ
W�KDYH�WR�XVH�WKH�ZRUG��WUDLQ����

<RX�FDQ�VD\���/DGLHV�DQG�JHQWOHPHQ��QRWH�ZKR�XVHG�

WKRVH�ZRUGV���,W�ZDVQ
W�WKH�ZLWQHVV���,W�ZDV�WKH�JRYHUQPHQW�

ZKR�XVHG�WKDW�H[SUHVVLRQ���

'R�QRW�LPSXJQ�WKH�LQWHJULW\�RI�WKH�JRYHUQPHQW�DV�LI�

WKH\
UH�WU\LQJ�WR�SXOO�D�IDVW�RQH���,W�LV�D�VHQWHQFH�

FRQVWUXFWLRQ��ZHUH�WKH�����%ULPV�ZKR�ZHUH�LQ�RU�RI�0DUOERUR��

ZHUH�WKH\�WKH�%UHDGJDQJ��EXW�WR�VXJJHVW�WKDW�VRPHKRZ�WKH�

JRYHUQPHQW�LV�WU\LQJ�WR�PDQLSXODWH�WKHP����

05��/(9,77���,�WKLQN�WKH\�DUH��

7+(�&2857���,
P�QRW�DOORZLQJ�\RX�WR�PDNH�WKDW�

DUJXPHQW�WR�LPSXJQ�RU�DWWDFN�WKH�JRYHUQPHQW���
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06��6$662���$QG�<RXU�+RQRU��LI�,�PD\�PDNH�WKH�

UHFRUG��WKH�����%ULPV�RI�0DUOERUR�LV�WR�QDUURZ�WKH�VFRSH�RI�

WKH�TXHVWLRQ�EHFDXVH�WR�DVN�VRPHERG\�OLNH�0DUFXV�/DERUGH�ZKR�

KDV�LQIRUPDWLRQ�DERXW�WKH�QDWLRQDO�%ULPV��WKH�1HZ�<RUN�%ULPV�

DQG�WKH�%ULPV�RI�%URRNO\Q�DQG�WKH�%ULPV�RI�0DUOERUR��ZH�DUH�

IRFXVLQJ�RQ�WKH�VHW�RI�%ULPV�WKDW�WKLV�GHIHQGDQW�LV�FKDUJHG�

ZLWK�EHLQJ����FDQ�\RX�VWRS"����ZLWK�EHLQJ�D�PHPEHU�RI���7KDW�

LV�WKH�����%ULPV�EDVHG�LQ�0DUOERUR��

7+(�&2857���2QH�FRXOG�VD\��WKH�����%ULPV�RI�

%URRNO\Q��DQG�\RX�GRQ
W�KDYH�DQ\�SUREOHP�ZLWK�WKHP���7KDW�LV�

MXVW�D�GHVFULSWLYH�VWDWHPHQW���

<RX�FDQ�VD\�WKDW�WKH�MXU\�VKRXOG�QRW�MXVW�DVVXPH�

WKDW�WKDW�LV�PHDQLQJIXO�LQ�DQ\�ZD\��EXW�GR�QRW�DWWDFK�WKH�

JRYHUQPHQW�IRU�KDYLQJ�XVHG�WKDW�SKUDVHRORJ\���7KDW�LV�QRW�DQ�

DSSURSULDWH�DUJXPHQW���

05��/(9,77���$OO�ULJKW���,
P�QRW��\RX�NQRZ����,�

GRQ
W�NQRZ���,�KDYH�WR�QRZ�ORRN�WKURXJK����

7+(�&2857���/HW
V�WDNH�D�IHZ�PLQXWHV���

,W�LV�VRPHWKLQJ�\RX�RXJKW�WR�KDYH�EURXJKW�XS�EHFDXVH�

\RX�KDYH�WR�XQGHUVWDQG�WKDW�\RX
UH�UHDOO\�VXJJHVWLQJ�WKDW�WKH�

JRYHUQPHQW�LV�FRUUXSW�LQ�VRPH�ZD\�RI�RU�WU\LQJ�WR�SXOO�D�IDVW�

RQH�RQ�WKH�MXU\�DQG�WKDW�LV�QRW�D�IDLU�DUJXPHQW���

7DON�DERXW�WKH�HYLGHQFH�EXW�GR�QRW�LPSXJQ�WKH�PRWLYH�

RI�WKH�JRYHUQPHQW���<RX�FDQ�WDON�DOO�\RX�ZDQW�DERXW�KRZ�WKH�

TXHVWLRQ�LV�QRW�HYLGHQFH���
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05��/(9,77���-XGJH��,�GRQ
W�NQRZ��,�PHDQ����

7+(�&2857���,I�D�ZLWQHVV�DJUHHG�WR�WKH�

FKDUDFWHUL]DWLRQ�RI�WKH�����%ULPV�RI�0DUOERUR��,�GRQ
W�HYHQ�

NQRZ�KRZ�\RX�FDQ�DUJXH�WKDW�WKH�JRYHUQPHQW�LV�GRLQJ�DQ\WKLQJ�

ZURQJ���

06��6$662���7KDW
V�WKH�WKLQJ��<RXU�+RQRU���:H�REMHFW�

WR�KLP�HYHQ�WU\LQJ�WR�SDXVH�DW�WKH�LGHD�WKDW�ZH�VRPHKRZ�FDPH�

XS�ZLWK�D�WHUP�EHFDXVH�LW
V�VLPSO\�QRW�D�WHUP��

7+(�&2857���,W
V�MXVW�D�VHQWHQFH���

06��6$662���,W
V�D�GHVFULSWLYH�SKUDVH���,W
V�SXWWLQJ�

D�JHRJUDSKLF�ORFDWLRQ�RQ�D�QRXQ���7KDW
V�KRZ�XVXDO�SHRSOH�

VSHDN�LQ�WKH�ZRUOG��

05��/(9,77���1R���7KH�UHDVRQ�WKDW
V�QRW�UHDO��-XGJH��

LV�EHFDXVH�LW�XVHV�WKH�WHUP������%ULPV����7KH\
UH�WU\LQJ�WR�

PDNH�DQ�DVVRFLDWLRQ��LQVWHDG�RI�VD\LQJ��%UHDGJDQJ���WKH\
UH�

VD\LQJ������%ULPV����,�XQGHUVWDQG�WKH��0DUOERUR��SDUW����

06��6$662���$QG�LI�WKH�ZLWQHVV����

05��/(9,77���$QG�WKH\�FRXOG�KDYH�VDLG��WKH\�FRXOG�

KDYH�VDLG��%UHDGJDQJ�RI�0DUOERUR���EXW�WKH\�GLGQ
W���7KH\�VDLG�

�����%ULPV��RYHU�DQG�RYHU�DQG�RYHU�DQG�RYHU�DJDLQ�EHFDXVH�WKH\�

ZDQWHG�WKH�MXU\�WR�GUDZ�WKH�DVVRFLDWLRQ�EHWZHHQ�WKH�%UHDGJDQJ�

DQG�WKH�����%ULPV���7KH\�DUH�QRW�WKH�������7KH\
YH�QHYHU�

FDOOHG�WKHPVHOYHV�WKDW��

7+(�&2857���%XW�LI�D�ZLWQHVV�VD\V��<HV��WKH�

����%ULPV�RI�0DUOERUR�DUH�FDOOHG�WKH�%UHDGJDQJ��WKDW�LV�
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HYLGHQFH���,W
V�D�VHQWHQFH�WKDW�KDV�D�FRQWHQW�WR�LW�DQG�D�

ZLWQHVV�VD\V�\HV�RU�QR��

05��/(9,77���0DUFXV�/DERUGH�VDLG�WKH�RSSRVLWH��

7+(�&2857���)LQH��\RX�FDQ�DUJXH�WKDW��EXW�\RX�FDQQRW�

DUJXH�DERXW�WKH�JRYHUQPHQW
V�SKUDVLQJ�DV�LI�WKH\�DUH�WU\LQJ�WR�

PDQLSXODWH�WKH�MXU\���,�ZLOO�QRW�DOORZ�WR�\RX�GR�WKLV���

06��2.(1���$QG�WR�EH�FOHDU��IRU�WKH�UHFRUG��WKHUH�LV�

DEXQGDQW�HYLGHQFH�OLQNLQJ�WKH�����%ULPV�ZKR�DUH�EDVHG�LQ�

0DUOERUR�ZLWK�WKH�%UHDGJDQJ�DQG�WKDW�LV�UHFRUG�EDVHG���

05��/(9,77���%XW�WKDW
V�QRW�WKH�SRLQW�,
P�PDNLQJ��

7+(�&2857���,�XQGHUVWDQG�EXW�,�GRQ
W�ZDQW�\RX�WR�

PDNH�WKDW�SRLQW��WR�DWWDFN�WKH�JRYHUQPHQW�DV�LI�WKH\
UH�WU\LQJ�

WR�IRRO�WKH�MXU\�RU�PDQLSXODWH�WKHP�RU�VRPHKRZ�VHQGLQJ�WKHP�

LQWR�D�WUDQFH�RI�VRPH�NLQG�WKDW�WKH\�MXVW�DFFHSW�WKLV�

FKDUDFWHUL]DWLRQ���$UJXH�WKH�HYLGHQFH�EXW�GR�QRW�LPSXJQ�WKH�

JRYHUQPHQW�EDVHG�RQ�KRZ�WKH\�SKUDVHG�D�VLPSOH�SUHSRVLWLRQ��

05��/(9,77���%XW��-XGJH��WKH�SUREOHP�LV�WKH\�FRXOG�

KDYH�VDLG�WKH�%UHDGJDQJ�DQG�UHIHUUHG�WR�%UHDGJDQJ�PHPEHUV�LQ�

WKH�0DUOERUR�KRXVLQJ�SURMHFW���7KH�%UHDGJDQJ�KDV�QHYHU��HYHU��

HYHU�UHIHUUHG�WR�WKHPVHOYHV�DV�����LQ�DQ\�ZD\���

06��6$662���7KDW
V�MXVW�QRW�WUXH��

7+(�&2857���$UJXH�WKH�HYLGHQFH���$QG��PRUHRYHU��\RX�

KDG�WKH�RSSRUWXQLW\�WR�FURVV�H[DPLQH�WKRVH�ZLWQHVVHV�DQG�WDNH�

WKDW�DSDUW�DQG�VD\��2ND\��\RX�VDLG�\HV�WR�WKLV�DQVZHU�EXW��LQ�

IDFW��DQG�WKHQ�ZKDWHYHU�\RX�ZDQW�WR�FURVV���7KDW
V�WKH�WLPH�WR�
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KDYH�GRQH�WKDW��WR�WDNH�DSDUW�WKDW�FRQVWUXFWLRQ�WKDW�\RX�WKLQN�

OHDYHV�D�IDOVH�LPSUHVVLRQ��EXW�LI�D�ZLWQHVV�VDLG�\HV��WKHQ�

WKDW
V�HYLGHQFH���%H\RQG�WKDW��\RX
UH�DUJXLQJ�DERXW�PRWLYH�RQ�

WKH�JRYHUQPHQW�DQG�WKDW�LV�QRW�DSSURSULDWH�EDVHG�RQ�WKH�

HYLGHQFH���,I�D�ZLWQHVV�DJUHHG�WR�WKDW�FKDUDFWHUL]DWLRQ��WKDW�

LV�ZKDW�WKH�HYLGHQFH�LV���,�ZDQW�\RX�WR�DUJXH�WKH�HYLGHQFH���

6R��SOHDVH��ORRN�DW�\RXU�FORVLQJ���$OO�ULJKW"��,
OO�

JLYH�\RX�DV�PXFK�WLPH�DV�\RX�QHHG���7DNH�WKH�QH[W����PLQXWHV���

:H
OO�DGMRXUQ����

05��/(9,77���,W
V�GLIILFXOW�EHFDXVH�LW
V�EUHDNLQJ�XS�

P\�FORVLQJ��

7+(�&2857���,
P�VRUU\��EXW�WKLV�LV�DQ�LVVXH�\RX�

VKRXOG�KDYH�UDLVHG���7KLV�LV�QRW�DSSURSULDWH�DUJXPHQW��WR�

DWWDFN�WKH�JRYHUQPHQW�IRU�WU\LQJ�WR�WUDLQ�WKH�MXU\���

05��/(9,77���5HVSHFWIXOO\��,�GLVDJUHH��

06��6$662���7KH�FDW�LV�DOUHDG\�RXW�RI�WKH�EDJ��

<RXU�+RQRU���,�PHDQ�WKH�GDPDJH�KDV�EHHQ�GRQH�ZLWK�WKLV�VOLGH�

WKDW
V�VWLOO�LQ�IURQW�RI�WKH�MXU\��

7+(�&/(5.���1R��LW
V�QRW��

7+(�&2857���<RX�KDYH�D�FKDQFH�IRU�UHEXWWDO���,�KDYH�

VWURQJO\��,�WKLQN�DV�VWURQJO\�DV�SRVVLEOH�WROG�WKH�MXU\�WR�

GLVUHJDUG�WKDW�VOLGH���

0U��/HYLWW��WDNH�DW�OHDVW�XQWLO������RU�KRZHYHU�ORQJ�

\RX�QHHG�WR�UHFRQVWUXFW�\RXU�FORVLQJ���:H�KDYH�D�ORW�RI�WLPH��

05��/(9,77���,�UHVSHFWIXOO\�REMHFW���2I�FRXUVH�,
OO�
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IROORZ�WKH�&RXUW
V�RUGHU��

7+(�&2857���8QGHUVWRRG���

06��6$662���7KDQN�\RX��<RXU�+RQRU���

�,Q�RSHQ�FRXUW��VLGHEDU�HQGV���

7+(�&2857���/DGLHV�DQG�JHQWOHPHQ��ZH
UH�JRLQJ�WR�

WDNH�D�EUHDN�XQWLO�DW�OHDVW��������'XULQJ�WKDW�WLPH��DJDLQ��GR�

QRW�WDON�WKH�DERXW�FDVH��NHHS�DQ�RSHQ�PLQG��GRQ
W�GR�DQ\�

UHVHDUFK���:H
UH�JRLQJ�WR�WDNH�D����PLQXWH�EUHDN�RU�VR���

7+(�&/(5.���$OO�ULVH���

�-XU\�H[LWV���

7+(�&2857���+DYH�D�VHDW��HYHU\RQH���

0U��/HYLWW��WDNH�DV�PXFK�WLPH�DV�\RX�QHHG�WR�

UHFRQILJXUH�\RXU�DUJXPHQW��

05��/(9,77���<HV��<RXU�+RQRU��

7+(�&2857���2ND\"��$QG�GHOHWH�DQ\�DWWDFNV�RQ�WKH�

JRYHUQPHQW
V�PRWLYHV�RU�DQ\����VFUXE�DQ\�VXJJHVWLRQV�WKDW�WKH�

JRYHUQPHQW�LV�WUDLQLQJ�WKH�MXU\���

�5HFHVV�WDNHQ���

�,Q�RSHQ�FRXUW��MXU\�QRW�SUHVHQW���

7+(�&2857���/HW
V�JR�EDFN�RQ�WKH�UHFRUG���

,�XQGHUVWDQG��0U��/HYLWW��\RX
UH�UHDG\�WR�JR�H[FHSW�

\RX�KDYH�RQH�LVVXH"��

05��/(9,77���<HV��RQH�LVVXH���

,�ZDV�DOVR�SODQQLQJ�WR�DUJXH�WKDW�EHFDXVH�WKH�

LQGLFWPHQW�FKDUJHV�WKH�����%ULPV�DV�WKH�QDPHG�HQWHUSULVH��DQG�
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VLQFH�ZH�PDLQWDLQ�WKDW�KH�ZDV�QRW�D�����%ULPV��KH�ZDV�QRW�

DFWLQJ�RQ�EHKDOI�RI�WKH�����%ULPV��WKH�JRYHUQPHQW�KDV�EHHQ�

IRUFHG�LQWR�SXWWLQJ�D�VTXDUH�SHJ�LQ�D�URXQG�KROH��VR�WR�VSHDN��

DQG�,�KDYH�D�JUDSKLF�RI�D�VTXDUH�SHJ�LQ�D�URXQG�KROH��

7+(�&2857���7KDW�LV�ILQH���

06��6$662���([FHSW�IRU�WKH�DUJXPHQW�DVVRFLDWHG�ZLWK�

LW��<RXU�+RQRU���+H
V�VD\LQJ�WKH�JRYHUQPHQW�SXW�WKH�VTXDUH�SHJ�

LQWR�WKH�URXQG�KROH��

05��/(9,77���:HOO��DFWXDOO\��,�VDLG����,
OO�VD\�\RX�

GLGQ
W�VXFFHVVIXOO\�GR�LW���

06��6$662���(YHQ�EHWWHU���+H
V�VWLOO�DFFXVLQJ�XV�RI�

WU\LQJ�WR����

7+(�&2857���1R���1R���,�WKLQN�WKDW�LV�D�OLWWOH�

GLIIHUHQW��

05��/(9,77���<RX�JRW�HQRXJK�RXW�RI�PH��

06��6$662���,�GLGQ
W�JHW�DQ\WKLQJ�RWKHU�WKDQ�

FRPSOLDQFH�ZLWK�HWKLFV���

06��5(+148,67���,�WKLQN�WKDW�RQH�GLVWLQFWLRQ�WKRXJK�

LV�KH�VDLG�VHYHUDO�WLPHV�LQ�KLV�VXPPDWLRQ�WKDW�KH�QHHGV�WR�EH�

D�PHPEHU�RI�WKH�����%ULPV�ZKLFK�LV�QRW�OHJDOO\�DFFXUDWH���+H�

FDQ�HLWKHU�EH�D�PHPEHU�RU�DQ�DVVRFLDWH���

05��/(9,77���,�VDLG�KH�KDV�WR�KDYH�D�SRVLWLRQ��

7+(�&2857���5LJKW���

05��/(9,77���7KDW
V�WKH�VWDWXWRU\�ODQJXDJH��

7+(�&2857���,�GRQ
W�NQRZ�ZKLFK�FKDUJH�\RX
UH�
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UHIHUULQJ�WR��

05��/(9,77���7KUHH��

7+(�&2857���2ND\���,
P�JRLQJ�WR�JR�EDFN�WR�WKH�

LQVWUXFWLRQV�EHFDXVH�,�WKLQN�KH�FDQ�EH�DQ�DVVRFLDWH�DQG�WKHQ�

KH�FRXOG�EH�DOOHJHGO\�GRLQJ�WKLV�WR�JDLQ�DFFHVV�RU�HQWU\�LQWR��

05��/(9,77���,�DFWXDOO\�VDLG�LW�GLGQ
W�PDWWHU���:KDW�

,�VDLG�WR�WKH�MXU\�DW�WKH�HQG�RI�WKDW��,�VDLG�LW�GRHVQ
W�

PDWWHU�WKDW�KH
V�DQ�DVVRFLDWH�RU�D�PHPEHU�EHFDXVH�HLWKHU�ZD\��

KH�ZDVQ
W�PRWLYDWHG��

7+(�&2857���5LJKW��DQG�,�RYHUUXOHG�WKDW�REMHFWLRQ���

,�VDLG�\RX�FDQ�PDNH�WKDW�DUJXPHQW�EHFDXVH�\RXU�WKHRU\�LV�WKDW�

ZKDWHYHU�\RX�ZDQW�WR�FDOO�KLP����OHW
V�JR�EDFN�WR�WKH�VTXDUH�

SHJ��URXQG�KROH���

<RX�FDQ�XVH�WKDW�DQDORJ\�EXW��DJDLQ��IUDPH�LW�LQ�

WHUPV�RI�WKH�HYLGHQFH�WKDW�WKH�JRYHUQPHQW�ZDQWV�\RX�WR�DFFHSW�

LV�HTXLYDOHQW�WR�D�VTXDUH�SHJ�LQ�D�URXQG�KROH��EXW�MXVW�GRQ
W�

DWWDFN�WKHP�SHUVRQDOO\�DV�LI�WKH\
UH�WU\LQJ�WR�GR�VRPHWKLQJ�

WKDW
V�LPSURSHU���<RX
UH�MXVW�VD\LQJ�WKH�HYLGHQFH�LV�D�

VLWXDWLRQ�RI�VTXDUH�SHJ��URXQG�KROH��

05��/(9,77���,
OO�FRPSOHWHO\�VDQLWL]H�LW��

7+(�&2857���$OO�ULJKW���7KDQN�\RX���

05��/(9,77���,V�WKH�VFUHHQ�EDFN�RQ"��,�MXVW�ZDQW�WR�

PDNH�VXUH�,
P�XS�DQG�UXQQLQJ���/HW
V�PDNH�VXUH�WKLV�LV�

DFWXDOO\�ZKDW�LW�VKRXOG�EH���

2ND\���:H
UH�JRRG��

0089a
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