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ERNESTO GUTIERREZ, Clerk

Petstioner—Appellant,
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Eric GUERRERO, Director, Texas Depan‘menz‘ of Criminal Justice,
Correctional Institutions Division,

Respondent—Appellee.

. Applrcation for Certificate of Appealability
the United States District Court
for the Northern Digtrict of Texas
USDC No. 5:22-CV-84

ORDER: ’
‘Emesto Gutierrez, who is serving a life séritence in Texzas, seeks a
certificate of appealability to appeal the dismissal of his 28 U.S.C. § 2254
application challenging the Texas parole board’s refusal to grant release to
mandatory supervision. Gutierrez first challenges the district court’s
determination that his § 2254 application was time-barred, contending that
his clajm_. did not become ripe until 2021, when he discovered he had accrued
60 years of time credits and when he received a copy of the habeas application
filed in Ex parte Franks, 7L S.W.3d 327 (Tex. Crim. App. 2001). He also °
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challenges the district court’s alternative determination that his claim is

forectosed by circuit precedent, arguing that: (1) the Texas legislature did not

exclude life sentences from mandatory supervision release; (2) he was ‘
entitled to mandatory supervisian release after his calendar time and good

time credit reached 60 years; (3) Franks and Armold v. Cockrell, 306 F.3d 277

(sth Cir.'2002), were wrongly decided; and (4) he has a constitutionally

pfote;:ted liberty interest in his mandatory supervision release.

To obtain a certificate of appealability, Gutierrez must make “a
substantial showing of the denial of 2 constitutional right.” 28 U.S.C.
§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84 (2060). ~When, as
here, the district court denies relief on procedural grounds and, in the
alternative, on the merits, the movant “must show both that jurists of reason
could debate the validity of the procedural . . . ruling and that those same
jurists could debate the validity of the merits ruling.” Cardenas . Stephens,
820 F.3d 197, 201 (Sth Cir. 2016) (emphasis in original).

Gutierrez has not made the requisite showing. In Armold, this court
held that because a life-sentenced inmate is ineligible for Telease usder the
Texas mandatory supervision statute, such an immate does not have a
constitutionally protected interest in release and therefore is not entitled to
habeasrelief. 306 F.3d at 279. Arnold’s holding is clear and binding, meaning
that jurists of reason could not debate the validity of the district court’s
merits denial of Gutierrez’s § 2254 application. . '

Accordingly, his motion for a cerljﬁcate of appealability is DENIED.

/s/ Jennifer Walker Elrod’
JENNIFER WALKER ELROD -
Chief Judge




- APPEWDIX I3~
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

- ERNESTO GUTIERREZ, -
" Petitioner,
v. | No. 5:22-CY-00084-H

‘DIRECTOR, TDCI-CID,

Respondent.
TUDGMENT
For the reasons stated in the Court’s order entered today, it is ordered, adjudged, and

decreed that this petition for writ of habeas corpus is dismissed with prejudice,

Dated March ¥, 2625. Afl&o

JAMES WESLEY HENDRIX
Un)lt’éd States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT-OF TEXAS
LUBBOCK DIVISION

ERNESTO GUTIERREZ,
| Petitioner,

v . " No. 5:22.CY-D0084-H
- DIRECTOR, TDCJ-CID,

Respondent.

OPINION AND ORDER

Petitioner Ernesto Gutierrez, a self-represented state prisoner, filed this petition for
wiit of habeas corpus under 28 U.S.C. § 2254 to challenge his ineligibility for mandatory
supervision in light of his capital mﬁxder conviction and life senténce. Respondent filed an
answer with copies of Petitioner’s relevant state-court records, arguing that the petition is
untimely and, alternatively, that he has failed to state a claim for which federal habeas relief
1s available. Dkt. Nos. 9, 11. Petitioner filed a reply, arguing that the limitation period does
not apply to his case, that his petition should be deemed timely, and that his claim has
‘merit. Dkt. No. 12. As explained bCIO.VV, the Court concludes that the petition is untimely
and without merit.

L. Background

A Lubbock County jury found Petitioner guilty of capital murder on October 29,
1981, in cause no. 23,293 in the 137th Judicial District Court. Petitioner was sentenced to
life imprisonment. Petitioner does not challenge his conviction here. Instead, he challenges
the Parole Board's refusal to release him to mandatory supervisiomn.

 Petitioner filed a relevant state application for writ of habeas corpus on




9, 2022 without written order on the findings of the tria] court without a hearing and on the
court's independc_rgt_reviﬁw_of the record,
-* He raises a single ground for
that the Texas Parole Board has refised to release him to mandatary SUpervision in
violation of his du;: process rights and legislative intent. Dkt. No. 1.

Respondent argues that the Court should deny Petitioner's claims and dismiss the

petition with prejudice because it is barred by the applicable statute of limitations,

A;‘lditionally,

ner is not eligible for
release because his time served and accrued good-conduct tune will never Iadd up to fife.
Thus, Respondent contends that Petitioner has no liberty interest ig early release, and hig

petition must be denied.

2. Discnssion




A, Petitioner’s claims are time-barred.
1. Statute of Limitations
Petitioner’s petition is subject to review under the Antiterrorism and Effective Death

Penalty Act of 1996 (AEDPA).2 AEDPA establishes a one-year limitation on filing federal

habeas corpus petitions, Specifically, 28 U.S.C. § 2244(4) provides:

(1) A L-year period of limitation shall apply to an application for a wiit of habeas
corpus by a person in custody pursuant to a judgment of a State court, The
Limitation period shall run from the latest of — '

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized by
the Supreme Court and made retroactively applicable to cases on collateral
1EVIEW: OF

-(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence,

(2) The time during which a properly filed application for State post-conviction or

other collateral review with respect to the pertinent judgment or claim is pending

shall not be counted toward any period of limitation under this subsection.

In “rare and exceptional circumstances,” the doctrine of equitable tolling may
preserve a Petitioner's claims when the strict application of the statute of limitations would
be inequitable. Davisy. Johnson, 158 F.3d 806, 811 (5th Cir. 1998); Larry v. Dretke, 361 F.3d

890, §96-97 (5th Cir. 2004). Equitable tolling does not apply when an applicant has “failed

* Petitioner's claim that AEDPA does got apply to his case because hie was convicted of capital
murder is wrong. AEDPA applies to both capital and noncapital cases. See Lindk v, Murphy, 521
U.S. 320 (1997) (finding that AEDPA’s new provisions for capital cases expressly applied to then-
pending cases, but the statute's amended provisions for noncapital cases only applies to habeas
petitions filed after the statute’s effective date). Petitioner’s federal petition was filed well afier
AEDPA’s 1996 effective date.

3




to diligently pureu_e his rights.” Larry, 361 F.3d at 897. Additionally, the Peu'tioner muet
show that “some extraordinary circumstance stood in his way and prevented tlmely ﬁlmg
Holland v. Fla., 560 U.S. 631, 649 (2010). -
fi.  Discussion
Respondent argues that Petitioner could have discovered the factual predicate for hlS
' claim—his statutory meligibility for release on mandatory supervision—ar the date he was

sentenced in 198]. In that case, his federal pctmon would have been due one year after the
effective date of AEDPA——on April 24, 1997, Alternatively, Respondent contends that the
Court could calelate the, Iimitation period from the TCCA’s decision in Ex parte Franks, 71
S.W.3d 327 (T ex,Crim.App. 2001}, when the state high court clarified that | inmates serving
life sentences areé not eligible for release to mandatory supervision. Then, Petitioner’s
federal petition would have been due, at the latest, by December 19, 2002. Either way,
Petitioner's petition was filed about twenty years too late,

Petitioner contends that his claim vwas not ripe until he accrued 60 years’ of time
credits, which he asserts is the appropriate numerical value assigned 1o Jife sentences, so he
could not have filed his petition in 2002 or earlier, Additionally, he claims that he did not

receive a copy of the habeas application at issue in Franks until April 2021 So, he contends

that the Court should calculate the Limitation period from a factual predicate in 2021 and

;.

deem his petition timely.
Petitioner’s arguments miss the mark. Over twenty years ago, the TCCA rejected the
notion that a life sentence must be assigned a numerical vatue. Franks, 71 S.W.3d at 328,

So, no matter how much time credit Petitioner accrued, he would not be eligible for

* He does not claim that the TCCA's opihion was unavailable to him for twenty years——only that he
could not obtain a copy of the writ application from that case, -
4




mandatory SEPCI"Y_iSiép-II.Hd_CI iheiiain @ggaﬁe of the statute. Jd And the Fifth Circuit .
has deferred to the Texas high court’s interpretation of that state law. Arnold v, Cockrell, 306

F.34.277, 219 (5th Cir. 2002), Thus, Petitioner’s fedéral habeas petition was due, at the

latest, in December 2002. Because his peﬁddn was filed almost two decades too late, the

Court dismisses it as unn'mely..

Alternatively, even if Petitioner's claims were timely, they are 'foreclosed' by
precedent. As the Fifth Circuit recognized, because Petitioner is not eligible for release, he
does not have a constitutionally protected liberty iﬁterest in mandatory supervision. In
shbrt, Petitioner has failed to show that the state-court's adjudication of his claims resulted
in a decision contrary to clearly established federal law or resulted in a decision based on an

- unreasonable determination of the ficts in light of the evidence presented in the state court
proceedings. 28 U.S..C. § 2254(d). Thus, his habeas clanm are without merit and must be
denied,

3. Conclusion

For the reasons discussed above and'based on the facts and law set forth in
Respondent’s answer, the Court finds Petitioner's claimns showuld be denied.

The Court thereforeuprder.s:

(1)  The peﬁfion for writ of habeas corpus is denied and dismissed with prejudice.

(2)  Allreliefnot granted is denied, and any pending motions are denied.

(3 Under Rule 22 of the Federal Rules of Appellate Procedure and 28 U.S.C.

§ 2253(c), this Court finds that a certificate of appealability should be denied. For the
reasons set forth above and in Respondent's answer, Petitioner has failed to show that
reasonable jurists/would find (1) this Court’s “assessment of the constitutional claims -

_ciebatable[or wrong,” or (2) “it debatable whether the petition states a valid daim of the




denial of a constitutional right” and “debatable whether [this Court] was correct in its
procedural ruling.” Slack v. McDaniel, 529 U.S, 473, 484 (2000,
The Court will eniter judgment accordingly.

Dated March @, 2025.

JAMES WESLEY HENDRIX

/ited States District Judge
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Umted States Court of Appeals
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OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK : 600 S. MAESTRI PLACE,
) Suite 115
NEW ORLEANS, LA 70130

October 20, 2025
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 25-10484 Gutierrez v. Guerrero
USDC No. 5:22-Cv-84

Enclosed is an order entered in this case.

See FRAP and Local Rules 41 for stay of the mandate.

Sincerely, -

LYLE W. CAYCE, Clerk

. }%&w TXe lQﬁwugl«J

Renee S. McDonough, Deputy Clerk
504-310-7673

Ernesto Gutierrez

Karen S. Mitchell

Susan Frances San Mlguel
Nathan Tadema
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United States Court of Qppealﬁ
for the FFifth Circuit

United States Court of Appeals

No. 25-10484 Fifth Circut
" FILED

October 20, 2025

ERNESTO GUTIERREZ, | Lyle W. Cayce
Clerk

Petitioner—Appellant,

versus

ER1C GUERRERO, Director; Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent—Appellee.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 5:22-CV-84

ON PETITION FOR REHEARING EN BANC

UNPUBLISHED ORDER

Before ELROD, -Chief Judge, and JONES and H1GGINSON, Circust Judges.

/

PErR CURIAM:

Treating the petition for rehearing en banc as a motion for
reconsideration (STH CIRr, R.40 I.0.P.), the motion for reconsideration
is DENIED. Because no member of the panel or judge in regular active

service requested that the court be polled on rehearing en banc (FED. R.




No. 25-10484

App. P.40 and 5TH CIR. R.40), the petition for rehearing en banc is
- DENIED.
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65th- LEGISLATURE—REGULAR SWSSION

PRISONERS—SUPERVISION AND RELEASE
CHAPTER 341
S. B. -Np. 152

-

An Act rc{atxsg = =Ggibility for =zd cnndrtmns, revocations, and administra-
tion of m—.xtaﬂz:, partda, mandatory supervision, work furioughs, candition-
al pargoss, smomgency reprreves or furlotighs, and other types of prisoner
supgr‘;%m =nd, release frose fncarceration; ” amending Article 42.12, Code
of Crimimai Procsdure, 1865, 2= amended, hy amending Sections 1, 2, 12, 13,
Subsections {a), (2}, amd (i) of Saction 14A, Sections 15, 20, 21, 22, 24, 26,
27, 28, 30, and 31, and by adding Section 3f; adding Article §181—1 to Ti-
tle 108, Rewised Civil Statutes of Texas, 1825, as amended; amending Sec-
tion 28, Chapter 2i2, Acts of the 40th Legislature, Reguiar Session, 1827,
as amended (Article 5166z1, Vernon's Texas Clvil Statutes); amending Sec-
tions 1 and &, Chapter 453, Acts of the 6ist Legislature, Regular Session,
19689 (Article §166x-—3, Vernon's Texas Civil Statutes); repealing Articie
48.05, Code of Criminal Procedure, 1985; repealing Section 23, Chapter 212,
.Acts of the 40th Legislature, Regular ‘Session, 1827 (Article 6166v, Ver-
non's Texas Civll Statutes); and repealing Chapter 361, Acis of the 48th
Legistature, Regular Sesslon, 1943, as amended (Article 61841, Vernon’s Texax
Civil Statutes).

Be it enacted by the Legislature of the Stute of Tezas:

Section 1. Article 4212, Code of - Criminal Procedure, 1965, is
amended, i3 amended by :a.zuenc’ﬁ,n«r39 Sections 1, 2, 12, 18, 15, /0 21, 22,

24 28, 27, 28, 30, and 31, and by adding 3 Sechon 3f to read a8 fOHOWS‘ '

“Section 1.- It is the purpose of this Article to place wholly within
the State courts of appropriate Junsdlctlon the responsibility for deter-
mining when™ the impositien of sentence in certain cases shall be sns.-
peeded, the condifions of probation, and the supervisien of probatiomers,
"in consonamed with the powers assigned to the judicial branch’ of this
government by the Constitution of Texas. It is also the ifitent 6f this
. Article to provide for the release of persens on parole and for the meth-
od tkereof, to designate the Board of Pardons and Parcles as the re-
sponsiblé agency of State government to recommend determination of -
paroles and to further designate the Board of Pardons and Paroles as
responsible for the investigation and supervision of persons released on
parole. It is the intent of this Article to aid all prisoners to readjust
to society upon eompletion of their period of incareeration by providing a
program of mandatory supervision for those prisoners not reledsed on
parole or through executive clemency and to designate the Board of
Pardons and Paroles as the agency of governmept responsible for the
program. It is the final purpose of this Article to remove from existing
statutes the limitations, other than questlons of tonstltutlonahty, that
have acted as barriers fo effective systems of probations and paroles in

tke publie interest.

“See. 2. This Article may be cited as the ‘Adult Probatlon Parole,
and WMandatory Suvervision Law'.

“Unless the context otherwise requires, the _"llow_ng definitions shall
“apply to the specified words and phrases as msed in this Article:

“2," 'Courls’ shaill mean the courts of record having original erim-
inal jurisdiction;

32, Verpon's Apn.C.C.P, art. 4212, §§ 1, 2, 33, Verpon's Ann.C.C.P, art. 42.12, § 37,
2%, 15, 15, 20 to 22, 24, % to 28, -30, 3L -
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judge, on his own motion or on motion of the defendant, may order the de-
fendant released to probation. The Department of Correections shall re-
lease the defendant {0 probation after he has served 120 days.”

“Sec. 12. The Board of Pardons and Paroles created by Article 4,
Section I1 ot the Constitution of this State, shall administer the provi-
gions of this Act respecting determinations of which prisoners shall be
paroled from an institution operated by ihe Department of Corrections,
.the conditions of parole and mandatory supervision, and may recommend
the revocation of releases to fnandatory supervisioh, paroles, and condi-
tional pardons by the Governor. Keeping the goals of this Act in mind,
the Board shall have the authority o determine the degree and intensity

of supervision 2 prisoner released on parole or released to mandatory
supervision should receive.

“Sec. 18. The members of the Board shall give full time to the duties
of their affice and shall be paid snch salaries as the Legislature may de-
termine in Appropriation Acts. The members of the Board shall elect
one of their number as chairman, who ghall serve for a period of two
years and until his suecessor is elected and qualified. '

*The Board shall meet at the eall of the chairman and from time to
time as may otherwise be determined by majority vote.of the Board. A

majerity of the Board shall constitute a guorum For the transaction of
all business. -

“The Board shall adopt an official seal of which the courts shall
take judieial notice. Decisions of the Board shall be by majority vote.

“The Board shall keep a record of its acts and ghall notify each insti-
tution of its decision relating to the persond who are confined therein.
At the close of each fiscal year the Board shall submit to the Governcs
and fo the Legislature a report with statistical and other data of its
wark. )

'“All minutes of the Board and decisions relating to mandatory super-
~vision, parole, pardon, and elemeney shall be matiers of public record and
subject to public inspection at all reasonable times.”

“Sec. 15. (a) The Board is authorized to release on parole, with the
approval of the Governor, any person confined in any penal or correc-
tional institution of this State who is eligible for parocle nunder Subsection
(b) of this Section. The period of parole shall be equivalent to the’
maximum term for which the prisoner was senfenced less calendar time
actually served on the sentence. All paroles shall issue upon order of the
Board, duly adopted and approved by the Governor.,

“(b) A prisoner under sentence of death is not eligible for parole. If
a prisoner 1Is serving a sentence for the offenses listed in Section 37(a)
(1) of this-Article or if the judgment contains an affirmative finding
under Section 3f(a)(2) of this Article, he is not eligible for release on
parole until his actnal calendar time served, without consideration of
good conduct-tinte, equals ometiird of the mafimum Sentence or 20 cal-
endar years, whichever is less, but in no event shall he be eligiblé for re-
lease on parole in less than two calendar years. All other prisoners shall
be eligible for release on parole when their calendar time served pros”

good conduct time equals one-third of the maximum sentence imposed
or 20 years, whichever is less.

#'(c) A prisoner who is not on parole, except a person under senfence
of death shall be released to mandatory supervision by order of the
Board when the culendar time he has served plus any accrued good
conduct time equal the maximum term to which he was sentenced. A

827
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IN THE UNITED STATES DISTRICT COURT g amioatsCouts
ENTERED

FOR THE SOUTHERN DISTRICT OF TEXAS
- "~ FEB13 2001

GALVESTON DIVISION b )
ROBERT E. FEE Wichas! N, Miby, flerk

VS, . CIVIL ACTION NO. G-01-084

GARY L. JOHNSON, DIRECTOR OF
TDCI-ID

REPORT. AND RBCOMMENDATTON

Before t"he Court, pursuant to the standing referral in all
ca_ses‘of- this nature, is a Petition for Writ ..of Habeas Corpus filed
by 'Petitioner on or arcund Jamuary 29, 2000.

Having undertaken a preliminary review of this file under Rule
-4 of the Rules Governing Section 2254 Cases, this Court shall now
make the following Report and Recommendation to the District Judge.

Discussion

The Court has jurisdiction over the parties and the sub.j'ect

matter pursuant to 28 U.S.C. §§ 2241, 2254. The State has custody

' of Petitioner due to a judgment of_ conviction in Cause No. - 36,465~
83 from the 122nd Judicial District Court of Galveston County,
Texas, where Petitioner was comvicted of the offense of murder and
sentenced to life in prison‘ on or around May 12, ' 1980.

Since his claim in the instant, case concerns the manner in
which his sentence is being executed and not his original convic-
tion, the history of his state 'court apgeals ig irrelevant. The
attachments to the petition suggest that Petitioner has exhausted
his state court remecb'.eé with respect to the grounds for relief

presented in the instant petitiom.

1
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Petitioner’s asserted grounds for relief are that he is being
denied due process and equal protection of tize laws because TDCJ-ID
and the Texas Board of Pardons and Paroles have failed to calculate
a specific HBndatofy supervision release date for him on his life
sentence, but that individuals whose sentences are for a specific

number of years regularly receive their mandatory supervision

release dates.

This Court agrees with Petitioner that his life sentence is,

for purposes of calculating release eligibility, a sentence of

. sixty years. The Court also agrees that Petitioner was eligible

for mandatory supervision release when he was sentenced in 1980,

and under Article 42.12, §15{c) of the Texas Code of Criminal

Procedure (Vernon 1977), he is entitled to be released. to mandatory

supervision when his calendar time plus accrued good time equal the

maximum term to which he was-sentenced, which as already stated, is

gixty years.

Exhibit C to the petition indicates that Petitioner can obtain
information frorp the prison authorities to calculate an outside
date for his release ﬁo mandatory supervision, given the calcula--
tions of the different time creéits. As far as the .ci;':timed
obligation to provide Petitioner a gpecific @datoq suéervision
release ciate is concermed, however, common sense suggests that this
date will fluctuate with changes in accrued good time.

In order to be entitled to the protection of procedural due
’ proceés, one must first possess a protectible liberty interest, the

contours of which are defined by state law. Board of Pardons v.




Allen, 482 U.S. 369, 371-72 (1987). While there is a ccosti-
tutional expectancy of early release creai;ei by the marc=tory
supervigion release scheme in place :'LJ:L~ Texas pricr to Sentemzer 1,
1996, Malchi v. Thaler, 211 F.3d 953, 957 {3th Cir. 2000),
" Petitioner has not shown a constituticmal right to £he caicmiation

of a mandatory supervision release date.

Since Petitioner does not have the necsssary undezrlying

protectible liberty interest in the calculation of a mandatory
supervision release date, hi.é dﬁé-pro.cess claim fails as a matter
of law.

Nor can this Court see an equal protection problem 3_]1 this
. regard besause Petitioner has not shown that he is being treated
differently with respect to the zforementioned mandatory supervi-
sion release scheme;, a showing that is ess.antia_'l_ to an equal

protection claim. Rolf v. City of San Antonio, 77 F.3d 823, 828

(sth Cir. 1996). In other words, if all who received a Ilife
sentence for the offense of murder im 1980 are being treated
similarly under the law, there is no violation o:f the Egual
Protection -Clause.

Petiticner has attached Exhibit C to the petition in order to
show that an individual with-a sentence .of fifty years .has been
assigned a certain discharge date. Also part of Exhibit C is an
unauthenticated copy of a memorandum, pertaining to an immate other
th_?_u Petitioner, who may hdve received a life sentence for zan
offense for which he would not have been eligible for rélease to

mandatory supervision under the sentencing scheme in place at the
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tim.e that he wes sentenced, informing the individual that 1life
sentences are oot eligible far mand;toxy supervision release. The
fact that the meworandmm was not addressed to Petitioner and thus
aid not addrsss his specific situation greatly detracts from its
probative veim=.  Withoot knowing more about the respective
situations of the individuals to whom these two pieces of paper
pertain, Exhioit € does mot demonstrate a violation of the right to
equal protection, although this Court is somewhat troubled by the
sweeping language inm the alleged memorandum regarding life

sentences:

one final and salient point must be mwade. Exhibit D reveals

that Petitioner has approximately twenty-one years of flat time
credit. In the opinion of this Court, unless he has over thirty-
nine years of accumulated good time credits, the instamt petition
is premature since the hallmark of habeas relief is t;_he entitle-
ment to immediste release.

For the foregoing reasons, this Court RRECOMMENDS ti‘lat the’
instant case be SUMMARTI.Y DISMISSED.

The Clerk shall send copies of this Report and Recommendation
to Petitioner who shall have ten (10) d.aj;s from receipt thereof to
file written oi:jections thereto, pursuant to Gemeral Order 80-5.
Failure to file written objections within the prescribed time s1.1all
bar the aggrieved party from attacking on appeal the factual
findings and legal conclusions accepted by the District .Judge,

except upon grounds of plain error.




DONE at Galveston, Texas, this /2.#‘ day of February, 2001.

J0 . FROESCHNER
STATES MAGISTRATE JUDGE
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ExHIMPIT & 1h6E 4

IN THE UNITED STATES DISTRICT COURT Unfmdmm
. : Et\‘TEREn 1 T
FOR THE SOUTHERN DISTRICT OF TEXAS

MAR 0y 2001
) GALVESTON DIVISION
' L \\ Yicksel N, bithy;
ROBERT E. FEE - ' ’

T VS. ) CIVIL ACTION NO. G-01-084
GARY L. JOHNSON, DIRECTOR

ORDER.
Before the Court is the Réport and Recommendation of the
United States Magistrate Judge that was entered on Februaxry 13,

2001, to which Petitioner filed his Objection on February 26, 2001,

after having been granted an enlargement of time in which to do so.

In the Objection, Petiticner protests that if this Court does
noc ordez- Respondent to calcelate a slaecific date for his release
on mandatory supervision, .he will be held in prison beyond’ hisl
actual mandatory suéerviéion release date. He has also attached
Exhibits 1 and 2 in an effort to provide support for his contention
that certain prisoners serving life sentences are being treated as
if they are ineligiblé for mandatory supervizion release. This

——

Court has reviewed the Exhibits and is troubled, as was the

Magistrate Judge, by what seems to be the incorrect conciii'si‘on of

'I’DCJ officials that cerfain prisceners are not eligible for release

on mandatory supems:.on when it appears that the StaEUte in effect

at the time of their‘offenses permitted ‘such release.

This Court is hopefﬁl that this matter can be addressed
administratively and without Judicial intervention by way of
bringing these concerns to the attention of +the appropriate

1
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authorities, such agz the Texas Board of Pardens and Paroles. At
presént, however Petltloncr has not demonstrated the right to
immediate release under the appropriate formula, and, ~as such, the
1nstant case does not appear to have ripened into a *definite and
concrete contrmersy" ‘that is necessary for the adjudication of a
claim. See Travis Dale Gray v. Gary L. Johnsonm, No. 97-41492 (S5th
Cir, Aprll 13, 1898). Thus, it has been Prematurely filed
Having given this matter de Novo review. under 28 U.s.C.
§636(b) (1) {C), this Court is of the opinion that the Report and
Recommendatlon should be, and it ig hereby, accepTED.

Accordingly, it ig ORDERED that the instant case is SUMMARILY

DISMISSED for the T=asons stated above.

DONE at Galveston, Texas, this 4; day of March, 2001.

UNITED STATES DISTRICT JUDGE
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CORNELIUS LEMONE GOVAN, Petitioner, v. GARY L. JOHNSON, Director, Texes Department of
Criminal Justice, Institufional Division, Respondent.
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF TEXAS, ABILENE
DIVISION
12935 U.S. Oist. LEXIS 24272
CIVIL ACTION NO. 1:57-CV¥-241-C
July 20, 1898, Decided
Juty 28, 1998, Filed

: {1888 U.S. Dist. LEXIS T}Comelius Lemone Govan, Petitioner, Pro se, .
Kénedy, TX. o o ' o
*Far Direcior TdeHd Gary Johnson, Respondent Krisina Weber
Silcocks, LEAD ATTORNEY, Atformey Genesal of Texas, Habees Corpus Division, Ausfin, TX
USA; Marci D Motes, LEAD ATTORNEY, Texas Court of Criminal Appeals, Capitol Stzfion,
Ausiin, TX USA
Judges: SAM R CUMMINGS, United States District Judge,

- Opinion

Opimion by:  SAM R. CUNIMINGS

MEMORANDUNM OPINION AND ORDER

The Court hes considered the Peiifion for Wit of Habees Carpus by a Person in St Cusitdy filed
by Petifioner, Comelius Lernane Govan (Govan), fled on September 17, 1897, pusuant b 28 U.S.C.
§ 2254 Respondent. Gary L Johnson (Johnson), filed his Answer on Ocinbar 77,1997, and Govan

filed a response on November 13, 1897. Johmson filed siate court records pertaning fo Govan on
Novemnber 14, 1897, ’

STANDARD OF REVIEW

-The Court hes juisdicfion purstant fo 28 U.S.C. §§ 2241 and 2254, Govan fied his paiition after e
effeciive date of the Anfierronsm and Effective Daub Penatty Act of 1996 (AEDPA); therefore,the
AEDPA standards apply.

BACKGROUND

Johnson hes lawiul and valid custody of Govan purstiant o judgments and senences in the 350th
Judicial District Court of Taylor County, Texzs, in Catse Nos. 503-D and 594-D. Govan wes -
charged{1988 LS. Dist. LEXIS 2} by two separate indictments for burglary of 2 bullding and
aggravated robbery, both alleged o have hesn commified on or abaut Ociober 30, 1888. Or= pricr
conviciion wes allsged in ech indictment for enhancement purposes. Govan entered & ples & not
guilty 1o each indiciment and procesded fo frial by jury on both indiciments. The jury found Govan

Ivecases ’ 1
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guitty on both indiciments on March 24, 1987, Govan plead frue o the anhancement paragraph in
each indictment, and the jury essessed punistiment = e imprisanment on the burglary of a habiifion

charge and ninety-nina (99) years imprisonment on the aggravated robbery charge, o run
consacuiively o the e sentencs,

Govan appealed his convictions i the Bleventh Court of Appesls, and his canvicions were affrmed in
a consolidated appsal on October 15, 1387,

Govan filed two ideniical siate i applications challenging his each conviciion, and the applications
were denied by the Texas Court of Criming Appeals, without writien order, on May 14, 1897.

GOVAN'S HABEAS ALLEGATIONS

1. The frial court erred by imposing convictions and semiences for mare than one offersa arising
out of the same fransacfion; and

2. He was denied equal protection because{1288 U.S. Dist. LEXIS 3} TDCHD Is denying him a
rmandainry suparvision relesse date on his e saniEnce. : :

DISCUSSION .

lssue No 1: The ial court erred by imposing convicfions and saﬁtehces for more #han one
ofiense arising ouf of the same transaction.

Govan was charged with burglary of a habitation and aggravaied rabbery. Govan and another man
entsred the home of Jane Adams on or about Ocinber 30, 1986 while Adams wes not home. Whike

cashed one of Ms. Adams' checks and-she wes Jater et on a &t road.

The record reflects that Govan'siaiial infent wes apparently b enter the home and commit thet
(burgiary of a hahitafion); howeves, the nature of the offense then changed o one of aggravaisd
robbery, . ) ‘

Two indictments were refumed against Govan on November 20, 1888, one for Burglary, of 2
Habitafion and one for Aggravated Robbery, Both indictments{128g U.S. Dist. LEXIS 4} contained an’
erhancement paragraph alleging one prior f=lony convicion,

According o the il court's docket shest, both the st and Govan announced rady for trial an both
indictments on March 73, 1987, and bofh cask procesded o frial joindy before a jury, Each indiciment -
was read 1o the jury and at the dose of all #he evidence, separate jury charges were submitied. The
van guilly on esch charge. Theresfter, Govan entered a plea 6f
and the jury assessed punishment at fiie
88 years imprisonmert on the Aggravated
sentence an the Aogravated Rabbery provided that the 99 year

santence was {o un consacuiively o the fife sanEnce.

enis were improperly joined for trial, Johnson responds
anly i an alleged daim of double Jjeopardy. Govan's respanss poirts out that he has never raised a
double jeopardy ciaim, but is allaging an impropsr joinder,

Govan bases his mproper joinder argument on farmer Tex. Penal Code §§ 3.01, et seq. which
provided that a defendant coutd *be prosacuied in & single ciminaki19s8 U.S. Dist, LEXIS 5} acfion

3yecases ' 2
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for all affenses arising out of the same crimina] episode.® Tex. Penal Code § 3.2 (Vernon, 1974).
Section 3.01 defined *wriminal episode” as “the repssted commission of any one ofiznse defined in
Tide 7 of this code (Offenses Against Property).” Govan's argument is that burglary of a habitafion and
aggravated robbery are not the same offense and, therefore, could not be tried bgether in a angle
criminal acfion pursuant o § 3.02.

The joinder of ofiensas commitied before Sepfermber 1, 1887, is govemed by the law in effect at e
fime the offense was committed. Nole v, Stare, 854 8.W.2d 304, 307 (T, ex App Ausiin 1883, pet
ref'd). "Beiore September 1, 1987, the penal code defined 'crimingl episode’ as the repeaiad
cormimissian of only one property offensa.” Jd

In Ex parte Pena, 820 S.W.2d 805 (Tex.Cr.App. 1981), the defendant wes charged with burglary of a
habiiztion and aggravated robbery in one indiciment The afiensas were commited in March, 1987.
The court found that misjoinder occurred because there wes only one indiciment for two disfinct
siatiory offenses, afiough both were "offenses against property.” Govan wes darged in fwo
separate indiciments. ' ’

As noied by the ial courfs docket shest. Govan anmounced ready for irial o bofh indictmerts and
both cases procesded fo tril &t the same fime. There is nofhing in the record{288 U1.S. Dist. LEXIS
8} ip indicaie that Govan ever objected 1o frying both charges in the same trial,

t hes long been the rule in this State that where a defendant Is faced with mifiple pending
ndictments, those indiciments may be comsolidated ino 5 single procesdingwih the express or
implied (by fallre to objec) cansant of the defendant (citmfions orited) As 2 resut, appellart, in
faiing o object o the consolidation of the two indictments iio 3 single trizl 5 desmed o have -
given his consent. Having consanted o a single frial for both indiciments, appellant is bamed from
complaining of the resulfing muliiple comvdctions Miffigan v, State, 764 S, W24 802, 803
{TexCrApp. 1989). Ses also, Wedlow v. Stats, 807 S.W .24 847, 851 (TexApp.-Dafizs 1991, pet.
refd) {"a defendant waives his right 1o severance 7 he agress ip, or falls o ohject 1o, prosecufion.
of multiple indiciments in a single trial™); York « State, 848 S.W.2d 341 (TexApp.-Texarkana
1883, p=t refd) (amy emor in consoligafing two indictments info 5 single trial 5 waived when
dsfndant falls o object); Nofle, 85% & 308 (“fadure fo firmely ohjert o tha misjoinder waived his
rignt o demand that this court set =side the convictions fram fhe misjoined mans=ss™).

Govan, having fafled D object fo the joinder of the two indictments for trial, waived his right o

complain. '

Issuse No. 2 Govan was denied equal protection{1958 U.S. Dist, | £XIS 7} because TDCJD is
denying him a mandatory supervision releass dats on his life_senfence. :

Johnson acknowledges that Govan is comect n his asserion that he woud be elgble for mandatory
supervision on the burglary count In fact, the records provided by-Johnson indicaie fhat Govar is

.being given fiat fime credit on his Ife sentence. Govar's complairtt is that TDCHD has not caleutaied
a release date on his Ife sentence,

Johnson argues that, even though Govan is eligible for mandatory supervision on his e semence,

the aggravaizd robbery convicfion exciudes him from efigibility for releese on mandatory supervision.
His aqument is based upon Tex. Code Crim._P, Ann. art 42 18 § 8(c)11) (Vemm Supp. 1887), which
provided that aggravated mbbery was exdluded from mandatory supervision efigiiiity. However, this
provision did Rot become effective il Sepember 1, 1987, and did not apply o offenses committed
prior o the efiesive date of the Act The law in effect at the fime Govan commitied the ofenses did not
include the exclusion of ceriain offenses from debifiy for mandaiory supervision See Tex” Cade Crim.
P. Ann. art. 42.18 § 8(c) (1986), which provided that ~

3yecases 3
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A prisonier who is not.on parole, except a person under santence of death, shall be relsssed
{1288 U.S. Dist. LEXS 8} mandaiory supervision by order of the board when the calendar fime
he hes sarved plus any accrued good conduct fime equal the maximum ferm o which he wes
santenced. Tex Civ. Stat. Ann. art 5181-1 defined “erm” to be "the madmum term of confimemernt
in the Texas Department of Correciions staied in the sentence of the convicing court™ However,
when fwo or more sentences were fo be sarved consecufively (25 in Govar's case), the ferm was
to be determined as provided in Tex. Code Crim. P. Ann. art. 42,18 § 8(b). Secfion 8(b), which
was in effect when Govan commitied his ofienses and wes satenced, provided fhat

If a prisoner is'serving a sentence for the offenses fisted in Subdivision (1), Subsection (a),
Section 3g. Aricle 42.12 of this code, or if the judgment cortains an affirmaive finding under
Subdivision (2) of Subsecfion (a) of Secfion 3g of that arficle, he is not eligible for releass on
parole uniil his actual calendar fime sarved, without consideration of good conduct fime, equals
one-third. of the maximum sartence or 20 calendar years, whichever is less, but in no evertt shall
he be eligible for relese an parole in less than two calendar years Aggravated Robbery was a

- listed offense, and there was—an amimnative finding in Govan's judgment and semence on fthe
Aggravated Robbery charge that a deadiy{{338 U.S. Dist. LEXIS 8} weapon wes used.
Therefare, ever; though Govan is efigible for mandatory supervision on both fhe burglary of a
habitzfion and aggravated robbery charges, he would not be eligible for release uril be has
served & least 20 calendar years.

CONCLUSION

The Court finds that Govar's Peffiion for Writ of Habess Carpus should be granted in part and denied
in part, as follows

- (1) Govan's peifion seaking a finding that he is elighle for mandatory supervision on both the fife
santence. and-the 83-year séntence s GRANTED; howavér, he would nat-be eligible for I'ElE__Sr:. bigiell
he nassaved aI Je=st 20 calendar years; and

(2) Govar's Pamcn or Wit of Rabess Carpus sasking 1o sat eside hiz convictzns for improper
joinder should be and It is hereby DEMED.

All refisf not expressly gramted is dented and any pending mcfions arz denied.
SO ORDERED.

Dated July 20, 1998,

/s/ Sam R. Cummings

SAM R CUMMINGS

Unfted Steies Distict Judge

JUDGNENT

For the reesors =4 o in the Order of even daie,

t is ORDERSD it Peiffioner's Petition for Wit of Habess Corpuss is grami=d in part and denied in
. T

jo/ Sam R. Caxmsings

SAM R CLBREENGS
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Unfted States District Judga
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IN THE STATE OF TFXAS

COUNTY OF TRAVIS

‘AFFIDAVIT oF HELFN COPTTRA

Befores me, the undersigned authority, = Botary ‘Publip 4p and
for the State of Texas, on this day pers«:mall}{_ apnearad
Helen Copitka, yho after being duly sworm, deposes ag

foliows;

My name 18 Helen Coptika. 7 am oyer 21 years of age, of .
scund mind, capable of making thig affidavit, ang '‘Personally
herein gtatagd and make thig
1 knowledge- . :

legislature enactad the M3z pervision Releage

Program (65Th Legi-slature-Eegular Segsion, Prisoners- .
"Supervision and Release, Chapter 346, 5.B. No.152) the
leslslative intent was to provide program for

"those prisoners not relems 1 n (Section' 1)

Tt was my understa-nding that a1l bersons,; except thoss
sentenced to desth, were eligible for mandatory supeevdgion
release. Since death Bemtences were the only exceptions to
-the program, T understood tha bi11 tp incinde 11f2
sentences. It was also my unde_rstanding that we, the Board,
had to order the release, +o Mandatory Supervision, of all "’
bersonsg, : 2nte vhose good conduct
' m term to which

£ ——
[otefa

- P2rs3ons.-se rv.i rg life

e, Wéu;d__.a.utomatically
when their riat time

=

Ty _Supgrvision
&qualed 60 yazrg+e




who are State Approved Trusty {SAT) Class I,IT1, or IIT
sarving 60 year Bentsnces or life mentences had to serve 24
calendar years to bs releazed *o mandatory supervision.
Inmates classified 2= SAT IV wonid have to merve 26 years
and 26 days to be rzizased to mandatory snpervision release
while inmates in *Lins I" yould have to serve 36 years and 6
months. Purther, in Rummel V. Estelle, 587 F¥.2d 651, 656
note B (5th Cir.197E} the Court held that. "In Texas, a 1life
sentence has essentislly the same effect as one for sixty
years."

- Based on these scurcss it was, and gtill {is, my
unders.tanding th.a.t Prisoners Berying _l_ife gsentences have a
"maximum term' to accumunlatae wvhich entitles them to
avtomatic release to Mandatory Supsrvision. This ."maximum

" term" 1s 60 years. This was one of the factors that
influenced my decisions as a voting B@;;—Q—Mnmép#z%mring my

farm iy Jy TS ST 0 T2

Helen Copitka?

SUBCRIBED AND SWORN TO before s e sald Notary

Publiz on this the day 2001,
. , .

to certify which vitness my hand and seal of office
G0 DONNA R ALEXANDE ) , )
Qﬁ% ,) Notary Public ] : \ JW ~_

_ V! STATEQFTEXAS | Notary Publie An amd for
Uor1e” My Comm. Exp. 01-15-5003 :

s R T T

the Stdate of Texag

My Commission Expires:

/- /572003
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EARLY RELEASE oS - BRIlig

The date of the olfense is important becauss the legislahire has thanged the
taws regarding parole riigibiiity several Bmes, The paroie iz in affect when a de-
fenclant commits an offerse governs the length of time the defendant must serve as
an inenate before he ar she i= eligible for pamiz.j Foter Hime periods are relevant ©
parnie eiigiblity: September |, 1977—Augeat 31, 1987; Septenber {, 1957 —August
31, 1993; alter August 31, 1993 and, for & sex offerss enhanced under s special re-
peat sex offender siatute, after Augusl 31, 19957 - E- . .
" Thefollowing rules regarding parole eligibility appiy for each of these periods.

{. . Ifaninmate is serving time for 2 nan-3g offenss, the ?;;’Di! Board calcn-

fates the otal smount of timé an nmais ks sorved 2= the calendar Hme=
he o7 she has served plus ary Gme cedited e inmate for zood andact

If ap inmate &5 serving time for a 3g offense, the Parole Board clculates
Lhe fotal amount of fime an funate hes served without Including the i

rmaie's good cnduct qedit, o
- (in calcristigegthesne e ntsoogo iy pentencs
L SGarg ! o ‘
T ursie s serving tme for a homsz'km' Sg offerse, he or she muost
s3ve 2 minimum o twe years up lo 1 maximinm of 28 years before he or
she bs eligible for parole, depending on the date of the offerms. )
#F an Inmate is s=rving 2 Hfe sentencs for apitalmurder, he or she must
sarve 3 munimum of {5 pears up o & waxmam of 46 years before he or
she s eligible for parole, depending o the tits of the offenss,
if'an inumate is ~lizible for parole, t doet not mean that he or she mist re-

_ceive parote.

September [, 1977—August 31, 1957, )

An inmale serving 2 sentence for an offerss commitied dusing this period
must serve at lezst one-third of his of her sentence. before ke or she fs eligible for
pamle. A J¢ nmate must serve a mintmum of bwe up to & maximum of 20 cafen-

=

13 . F] »” ' L. "
Gar years hejore he or she is ps'sg{r:ie for paroie, -

Septemberd, 1987 —Avrust3t, 19937, .0 77 00

An Inmale serving 7 renteine for an offerise ,ccn."meEd during ﬁli:p&n'od

must serve at Jeast one-fourih of his or her sentencd before he or she I eligbie for-
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lifigztion in the zrez of the cadits. Another, and more visie
r=all, i s nmates ge relezsed back to the SO
soqner. -

Under the old law the inmate wiro exhibitzd perfert behviar
would earn his or her time in approximately one-half of the fime
actuzally assessed. Time could be roughly fienred an a two o
one basis with a fair degres of accaracy. Today, given px-
Hcipation in variows programe, zn inmaie can reestve ax mnck
as 60 days of additional tme cedit for every manth speni
incarcersted. Thus, an fnmate zn now receive thres for ame
Ume, that is, he czn serve his sentence or become elizible for
arole in one-third of the semtence assessed. [t should be the rare
mmate, bowever, who receives the maxdmum award of good
canduct Hme.

For purpases of tme eaming the TDC has set up 12 tme
earning calegories. Inmajes an be reclassified betwesn thes
various categaries as they achieve varions. objectves within the
system. As one can se= by siudying the chart below, calculating
time’ credits has truly becoms a task for the computer, not ;
rman being,

The dissifications wsed by the Texas Department of Carrer-
tons and the amount of time eamed in each classification an
set aut below. Remember that this only includes good condid

T Y e N AT | e

redhe purpase of this aride is ta aleri-the members of the

3 [bench and bar to an zrm of the law which has devaloped
slowly but which, at Jeast to inczreerated people, is of cirical
imporance. lime credit calalations and the l=w affecting
thern in Texas are difficult anly due to the mzmmber of different
categories mvolved and the different methods of cleulating
Hme in these categaries. Rezding this.article will not mzke the
sehject se=m any easier but at least you will undersitand why itis tine inclnding trusty time. To obizin tue tme to serve, thi
foolhardy to try to predict the lensth of time =0 fomate will . tme must be added to the*acmal day far day time served. (Se
acinzlly spend incarcerated. chart),

Good Condnct Time

Article 51613, VA C.S., the siziute governing the zwvard of
gnnd ronduct time cedit for pesans commmitted to the Texas
Department of Corrections, wes substantially amended by the
1 eislabirre in 1983, The zmendments becrme effective June 17,
1983, but the stztute spedifically mandates retroactve applice-
Han_ One of the effectx of the zsiendmentis. ziang with chanass
in the wzy parole igiblity is dsermined, has bem increassd

It should be obvious that good time and its effect an the
amount of time the dient will actnally spend incarcerated in the
Depariment of Corrections is something that cannat be o
dicted, espedially when one knaws that inclusion in the difi-
eul bme eamning categories depends on vadiows behzvias
within the TDC including job perfarmancs, edncationd
achievement, and vocational gaining partcpstion as well z §
the more tradiianal “good behavicr.” :

For some interesting exammples of the effects of good candug
Lme (interesting z¢ least to the author), se= A ppendices A-C
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EXITZ5T] H
T. D. C. J. - INSTITUTIONAL DIVISION
DATE 05/28/21 RECORDS OFFICE TIME 07:49:17
TDCJID: 00328377 NAME: GUTIERREZ; ERNESTO-- UNIT BILL CLEMENTS
SENT. BEGIN DATE 10/29/1981 TDC RECEIVE DATE 12/03/1981
INMATE STATUS STATE APPROVED TRUSTY CLASS IIT IAST PCR REQUEST 05/28/21

SENT. OF RECORD LIFE : MAND SUPY PAROLE
FLAT TIME SERVED - 00039 YRS 06 MOS 29 DAYS 000 % 000
GOOD TIME EARNED 00056 YRS 07 MOS 16 DAYS 000 % 000
WORK TIME EARNED 000DO YRS 00 MOS 00 DAYS 000 3% 000
MAND SUPV TIME CREDITS. 00096 YRS 02 MOS 15 DAYS. D00 &

PAROLE TIME CREDITS 00096 YRS 02 MOS 15-PAYS 000 -
MINTMUM EXPTIRATION DTE:.01/01/9999 :
MAXTMUM EXPIRATION DTE: 01/01/9999

JATL GOOD TIME RECD YES NUMBER OF DETAINERS 00
GOOD TIME LOST 000Z5 DAYS WORK TIME I.OST 00000 DAYS
PAROLE STATUS BPP DATE TDC CALC DATE 10/25/2001

*CALC PARCLE ELIG ON CALENDAR TIME

REQUEST
CONDUCT REC3RD:

EXMIRT T M




