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IN THE

.SU-PF{EME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appéa;rs af Appeﬁdﬁc A to
the petition and is

[ 9 reported at : ; 0T,

[ ] has been designated for publication but is.not yet reported; or,

[V{ is unpublished.

E

The opinion of the United States district court appears at Appendix B ot
the petition and is :

[ 1 reported at ' ; 0T,
[ ].has been designated for publication but is not yet reported; or,
[' 4 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix ______ to the petition and is : '

[ 1 reported at ' ' ; OF,

[ I has been designated for publication but is not yet reported; or,

{37 is unpublished.

The o;ﬁnion of the _ _
appears at Appendix .- to the petition and is

[ 1 reported at _ ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION
[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
Was Huauc/ (9”7 NSy

[ 1 No petlmon for rehearing was timely ﬁled In my case.

[/J/ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _OCT obes )0,9425 , and a copy of the
order denying rehearing appears at Appendix. ¢

[ ] An extension of time to file the pef:mon for a writ of certiorari was granted
~to and iricluding - (date) on £ (date)
in Application No. ___ A - :

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state conrt decided.my case was
A. copy of that decision appears at Appendix

L 1 A timely petition for rehearing was thereafter demed on the following date:
, and a copy of the order denying rehearmg

appears at Appendj:z_c

[ 1 An extension.of time to ﬁle the petition for a writ of certiorari was granted
to and including (date) on ‘(date) in
Application No. _A : y '

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

TEXAS SENATE RBRILL 152, Section 15(p) & (c);

28 USCA 2254, () (1)(2).




STATEMENT OF THE CASE

The gist of Petitioner's claim is that a State Court,Ex Parte Franks, /71 .
S.W.3d 327 (Tex.Crim.App.2001) erred by adding a secord exclusion to Senate
Bill 152 (Mandatory Supervision Laws) despite the fact that the legislature
only made one excliésion.The legislature only excluded "persons under sentence
of death" from the statute. (Exhibit "A') The Franks Court added Life sentences
as a second exclusion.This Court prohibits adding exclusions to a stétute. Jam

V.United States,340 U.S. 593,596 (1951)

The Franks Court ruled that "that life-sentenced immates were ineligible"

for mandatory supervision release.Id at 327.The Court arrived at this conclusion
on its false belief that life sentences have no numerical value which makes it
mathematically impossible to defermine a release date on a life sentence.Franks
at 328 Petiti;)ner will provide numerous "Jurists of reason" who affirm that life
‘sentences have a mumerical value of 6@:\}‘I.éars which makes it mathematically
possible to determine a release date on a life sentence.

A release date’ cark berdétermined on Petitioner's life sentence by combining
© Petitioner's calendar time served with his accrued good conduct time credits
pursuant to -the formula greated by the legislature in S.B.152 'se.ction 15 (c).
(Exhibit "A") Vhen this combination equates to 60 years Petitioner is entitled
to mandatory release.Petitioner's prison time sheet indicates he has accumulated
96 years,02 months and 15 days of time credits. (Exhibit "H") This accumulated
time exceeds the 60 years required for Petitionersto be released to mandatory
supervision.

Pursuant to Malchi V.Thaler,211 F3d 953,957 (Sth Cir.2000) the mandatory

supervision law created a protected liberty interest ripht to mandatory
. supervision.Since the legislatureidid not exclude life sentences from the :i.

statute,Petitioner,who is serving a life sentence,is not excluded from
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mandatory supervision release and has a Constitutionally protected 1libetty

interest right to be released to mandatory supervision.
- By excluding life sentences from the statute,the Franks Court made two

errors;it violated this Courts precedent which prohibits adding exclusions to

a statute and it deprived applicant of his liberty interest right to be

released to mandatory supervision.




.REASONS FOR GRANTING THE PETITION

Petitioner is being deprived of his liberty interest right to be released

to Mandatory Supervision on his life sentence.

On September 1,1997 the Texas legislature enacted the Mandatory Supervision

Laws .(S.B.152) Pursuant to “Mhichi V.Thaler,211 F3d 953,957 (5th Cir.2000) the

law created a protected liberty interest right.

The Court -ruled that:

We now conclude that pursuant to the Supreme Court's
decision in Wolff,there is-a Constitutional expectancy

of 'early release created by Texas Mandatory Supervision
scheme in place prior to September 1,1996 for earned
good time credits.(Fmphasis added)

The legislature made only one exclusion to the statute,it only excluded
"persons under sentence of death." (Exhibit "A")Since the legislature only
excluded death sentences from the statute,the statute's protected liberty

interest right applies to all immates not under sentence of death and said

inmates are eligible for Mandatory Supervision release.Thus,Petitioner,who is

serving a life sentence and is not under sentence of death is eligible for

Mandatory Supervision release.And,the statute's protected liberty interest

rights apply to Petitioner's life sentence.
In 2001 the issue of whether life sentenced inmates were eligible for -.

/
Mandatory Supervision release was addressed’in the case of Fx parte Franks,71

S.W.3d 327 (Tex.Crim.App.ZOQl).The Court ruled that life-sentenced inmates
were ineligible fqr‘su(:h release.Franks at 327

The Court's cpinion was Based on its belief that life sentences had no
numerical value and thus,it wés mathematically impossible to determine a
release date on a life sentence.Petitioner will show three reasons why the

Franks decision is uncenstitutional.




First: The legislature created only one exclusion to the Mandatory Supervision

statute; "persons under sentence of death:."(Exhibit "A") Even though the

iegislature only éxcluded.death sentences from the statute,the Franks Court
still added a second exclusion to the statute; it added life sentences as a
second exclusion.The addition of a second exclusion to a statute is a blatant
violation of this Court's: precedent which prohibits Courts from adding
exclusions to a statute and from subtracting exclusions from a statute.

In Jam V. United States,340 U.S.593,59 (1951) This Court addressed an

issue of statutory comstruclfion.This Court ruled that:

--.our problem is to construe what Congress has written,
After all,Congress expresses its purpose by words.

It is for us to ascertain neither to add nor subtract,
neither to delete mor to distort.(Emphasis added)

In Flemming V.Florida.Citrug Fxch.358 U.S.153,166 (1958)and in Bd.of Fduc.

V.Rowley,459 U.S.176 Footnote 11 (1982) This Court rendered similar rulings
and cited the Jam case.

Pursuant to this Court's:rulings,it is prohibited for Courts to add
exclusions to a statute or to subtract exclusions from a statute.Yet,dispite
this Court's rulings the Franks Court still added life sentences as a second
exclusion to the Mandatory supervision laws.The addition of life sentehces as
a second exclusion to the statute violated this Court's pfeéedent.

The Mandatory Supervision Law was created as an avenue to release inmates

-

/

to Mandatory Supervision.The law created a protected liberty interest right to

Mandatory Supervision release. Malchi,supra at 957 Since the legislature only
T—yac -

excluded "persons under sentehce of death' from being released to Mardatory

Supervision,all inmates not upder sentence of death are eligible to be released

to Mandatory Supervision and have a protected liberty interest right to such

release.Consequently,Petitioner,who is serving a life sentence but is not

ﬁnder:sentence of death;i§ eligible for Mandatory Supervision release and has

een




a protected Iiberty interest in such release.

When the Franks Court added life sentences as a second exclusion to the

‘statute it did not only violate this Court's precedent,it alse deprived

Petitioner of his liberty interest right to be released to Mandatory
Supervision.Petitioner should nof have been denied such release on thé grounds
that Ee is serving a life sentence.

Pursuant to Title 28 U.S.C.S. section 2254 a Petitioner can obtain release
in a habeas corpus in Federal Gourt if the Petitioner overcomes subsection (d)
(1)or(2) .Petitioner can overcome subsection (d)(1).This section requires proof
that the State Court's decision:

resulted in a decision that was contrary to,or involired
an unreasonable application of clearly established
Federal Law as determined by the Supreme Court of the
United States. (d)(1)

In the instant case the Franks decision to add life sentences as a second
exclusion to the statute was contrary to this Court's established law
prohibiting Courts: from adding exclusions to a statute. Jam supra at 596,
Consequently,Petitioner has met the above prong which entitles him to relief.

Second: ThHe Franks Courtidetermined that a life sentence has no numerical -

value which makes it impossible to determine a release date on life sentences.
Franks at 328 On this bases it ruled that life sentences were ineligible for
Mandatory Supervision release. However,this ruling is refuted by numerous
"Jurist of feason" who affirm that life sentences are eligible for Mandatory
Supervision release and that life sentences have a numerical value of sixty
years.This ruling is especially refuted by Magistrate Judge Froechner,and by
Justices Kent and Cummings .

In Fee V.Johnson,CA.# G-01-084 (Galv.2001) Magistrate Froechner

recommendation ruled that:

This Court agrees with Petitiomer that his life sentence




is for purposes of calculating welease eligiblity,a
sentence of sixty vears.The Court also agreed that
Petitioner was eligible for Mandatory Supervision |
release when he was sentenced in 1980,and under ,
Article 42.12,§15(c) of The Texas Code of Ciiminal
Procedure (vernon 1977) he is entitled to be released

~ to Mandatory Supervision when his calendar time plus

. accrued good time equals fhe méximum term to which he
was sentenced;which as already stated,is sixty years
(Exhibit "B" pg.2,para.2)(Emphasis added)

. Chief Justice Kent agrced with Magistrate Judge Froechmer stating:

This Court has reviewed the Exhibits and is troubled,
as was the Magistrate,by what seems to be the incorrect
conclusions ofTDCJ officials that certain prisoners
are not eligible for release on mandatory supervision
when it appears- that the statute in effect at the time
of their offenses permitted such release (Exhibit "C",

pg-1)
Tn Govan V. Johnson,1998 U.S.Dist Lexis 24272 (N.Dist.Abilene Division)

Justice Cummins ruled that "Govan's petition seeking a finding that he is
eligible for Mandatory Supervision on both the life sentence and the 99-year
gentence is granted. (Exhibit 'D",pg.4)

These 'Justices leave no place for debate,they affirm that life sentences
have a numerical value of sixty years and affirm that life-sentenced inmates
are eligible for Mandatory Supervision Release.These Justiées refute the Framks
ruling that life sentences have no.numerical value and that life-sentenced ...
inmates are eligible for Mandatory Supervision release.But beside these
Justices,there are other "jurists of reasén' who concur with £he opinion of

these Justices.

STATE CASELAW

(1) Ex parte Chamberlain,586 S.W. 2d 547,548 (Tex.Crim.App.1979)

Imprisonment for sixty years rather than life is a distinction without a

difference insofar as parole eligibility is concerned.

(2) Mitchell V. State,762 S.W. 2d 916,925 (Tex.App.- San Antonio 1988)

Justice Cantu implied that life sentences had a numerical value of sixty years.




In Mitchell the Court sentenced Mitchell to sixty years for Aggravated
Sexual Assault.said offense carried a "Maximum Term'' of life.Tex.Penal Code Anm.
Sec.22.01 (a)(5)(Vernon's Supp.1986) (Erphasis added)

Even though Mitchell was sentenced to sixty years,Justice Cantu held,"such

a term [60 years] for all practical purposes is equivalent to the 'maximum term'

[Life] assessible under the statute." Justice Cantu clearly equated life to

sixty vears,Justice Chapa concurred.

(3) Smallwood V. State,827 S.W. 2d 34,39 (Tex.App.~ Houston[1st Dist.]1992)

Judge O'Commor stated "In Texas,60 years is the life sentence,the maximum the

State can incarcerate a person."

year-maximum created by the Texas Code of Criminal Procedure Art.42.12 sec 15(b)
[parole statute] was intended to apply to Mandatory Supervision as well." Franks
supra at 331

(5) Rau V. State,2017 Tex.App.LEXIS 3040 at 62 (Crt.Crim.App.2nd Dist.

Fort Worth) The prosecutor argued that there was no difference between a sixty

year sentence and life.

FEDERAL CASELAW

(6) Rummel V. Estelle.587 F2d 651,656 (Sth Cir.1979) at footnote 8

Justice Thormberry held "In Texds,a life sentence is essentially the same as
one for sixty years."

/s

EXTRA TEXTUAL FACIORS

(7) Affidavit from Helen Copitka,former Commissioﬁer and voting Board
Member of the Te)éés Parole Board,where she stated that,while she was a Board
Member ,she understood that inmates serving life sentences were eligible for
Mandatory Supervision and that life sentences equated to sixty years.(Exhibit -
HEII) )

(8) In !"Eexas sentencing' legal andlysts Ken Anderson and Johm Bradley




noted that life equated to sixty years.

In calculating the percentage of a sentence that an
inmate has served,the.Parole Board considers a
sentence of 61-99 or life to be a sentence of 60
years.(Exhibit "F")

(9) In "Time Credits and Related Problems" written by Mr.John G.Jasuta,

former Chief of Staff Attormey for the Texas Court of Criminal Api)eals in
Austin,Mr.Jasuta included a chart indicating that life sentences and 60 years
are the same.(Exhibit "G")

Appellant has.provid'ed:this‘ Courtwith a number of "jurists of reason' who

affirm that a life sentence has a numerical value of sixty years.How did so

3

many ''jurists of reason',from different geographical locations,and from
different time periods arrive at the same conclusion that a life senté ce has
a numerical value of sixty years? They arrived at this conclusior because it
is well-settled that "In Texas,60 years is the life,the maximum the State cam
incarcerate a person..." Smallwood,supra at 827 S.W. 2d ;"‘;9.

The above "jurists of reason' leave mo room for dispute,they prove that a
life sentence has a numerical value of sixty years which disputes the Framks
decision that life sentences have no numerical value.Life sentences do have a
numerical value of sixty years. Thus the reason the Franks Court relied upon

to conclude that life sentences have mno numerical value is invalid.

In Arnold V. Cockrell,306 F3d 277 (5th Cir.2002) the Court agreed with -

the Franks Court that life sentences have no numerical value.However,The
Arnold ruling was not base on the evidence. The Arnold Court rendered its
decision by deferring to. the E:iﬂ{_g interpretation of its own laws.Armold at
279 The Arnold Court blindly adhered to the E_I_‘_@PE' decision instead of - .+,
rendering a decision based on‘ the facts.

Since the above evidence proves that the Franks decision is invalid, the

Arnold decision is also invalid since it relied on an inwvalid decision.




.Third: The District Court and the Fifth Gircuit Court denied Petitioner
relief on the grounds that Petitioner had mot shown that he had been deprived

of a Constitutional right,and that Petitioner had not shown that 'jurists of

reason'' could debate the merits ruling. However,Petitioner has made both

showing.

| As already stated the Mandatory Supervision Laws created a protected
liberty interest right. [ .Malchi supra at 957 This right applies to all inmates
who are not under sentence of death because the legislature only excluded

death sentences from the statute.- Thus,since Petitioner is serving a life
‘s.entence but is not under sentence of death, Petitioner inhereted this ﬁproteCted
liberty interest right to Mandatory Supervision release. Denying Petitioner
release to Mandatory Supervisior; deprives Petitioner of a Constitutiomally
protected liberty interest right.

Now, Concerning the issue of "jurists of reason.' Petitioner has presented
this Court with twelve "jurists of reason" who agree with Petitioner that a °
life sentence hasanumerical value of sixty years.THese "jurists of reason"
include State and Federal Judges,a Prosecutor,a:woting member of the Texas
Parole Board and other pe.rsonsb of- the legal profession.

Petitioner has also presented this Court with "jurists of reason'' who
claim that a life_sentence has no numerical value;Justices frem the Texas
Coutt of Criminal Appeals,Justice of the Federal District Court,ana Chief
Justice Elrod of the Fifth Circuit Appellate Court. If these Justices were
faced with the "jurists of reason" who agree with Petitioner that life
senterces have & numerical value of sixty years, they would debate the merits
“of the ruling,Consequently,Petitioner has met the second prong which entitles

him to relief.




CONCLUSION

Petitioner presented this Court two questions:

1. Are Courts authorized to add exclusions to legislature stautes? and

2. Are Texas life-sentenced inmates eligible for mandatory supervision release?

This Court prohibits Courts from adding exclusions to legislative statutes
Jam,Flemming ,and Bd.of Educ. all supra The Framks Court violated this Court's
precedent when it added life sentences as a second exclusion to S.B.152 despite
the fact that the legislature only excluded death sentences from the statute.

It is well settled that the Mandatory Supervision laws create a liberty |
interestiright.Malchi supra at 957 Since the legislature did not exclude life
sentences from the statute,Petitioner who is serving a life sentence has a '
protected interest right to be released to mandatory supervision.Excluding life
sentences from mandatory supervision release deprived Betitioner of ‘his liberty

interest right to be released to mandatory supervision.

The petition for Writ of Certiorari should be granted.

Respectfully Submitted,

sl o, i

December /5 2095




