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HOWARD D. DAVIS,
Petitioner-Appellant,

Appeal from the United States District 
Court for the Eastern District of
Wisconsin

No. 2:21-cv-01454-JPS
MICHAEL MEISNER, 

Responden t-Appellee. J. P. Stadtmueller, 
Judge.

ORDER

Petitioner-Appellant filed a petition for rehearing and rehearing en banc on
> March 26, 2026. All members of the original panel have voted to deny rehearing; and no 

judge in regular active service has requested a vote on the petition for rehearing en 
banc.1 The petition for rehearing and rehearing en banc is therefore DENIED.

A
1 Judge Diane S. Sykes did not participate in the consideration of this matter.
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FRANK H. E ASTERBROOK, Circuit Judge

NANCY L. MALDONADO, Circuit Judge

No. 23-2745

HOWARD DAVIS, 
Petitioner-Appellant, 

v.

MICHAEL MEISNER, 
Respondent-Appellee.

Appeal from the United States District 
Court for the Eastern District of
Wisconsin.

No. 21-CV-1454-JPS

J. P. Stadtmueller, 
Judge.

ORDER

Howard Davis has filed a notice of appeal from the denial of his petition under 
28 U.S.C. § 2254, as well as an application for a certificate of appealability and 
supplement. This court has reviewed the final order of the district court and the record 
on appeal. We find no substantial showing of the denial of a constitutional right. 
See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Davis s 
pending motions are also DENIED.



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN

HOWARD DAVIS,

Petitioner, 

v.

WARDEN MICHAEL MEISNER,

Respondent.

Case No. 21-CV-1454-JPS

ORDER

1. INTRODUCTION

On May 9, 2023, the Court granted Respondent's motion to dismiss 

Petitioner's 28 U.S.C. § 2254 petition and dismissed the action with 

prejudice. ECF No. 28. The Court further denied Petitioner a certificate of 

appealability. Id. Judgment was entered accordingly. ECF No. 29. Now 

before the Court are Petitioner's timely motion for reconsideration under 

Federal Rule of Civil Procedure 59(e), ECF No. 30, and Petitioner's motion 

to clarify his timeline to appeal, ECF No. 33. The motion for reconsideration 

is fully briefed. ECF Nos. 30, 31, 32. For the reasons set forth herein, the 

motion for reconsideration will be denied, but the motion to clarify will be 

granted to the extent that the Court will provide Petitioner information 

regarding his timeline to appeal.

2. LEGAL STANDARD

Federal Rule of Civil Procedure 59(e) applies only in limited 

circumstances. "Altering or amending a judgment under Rule 59(e) is 

permissible when there is newly discovered evidence or there has been a 

manifest error of law or of fact." Harrington v. City of Chicago, 433 F.3d 542,
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546 (7th Cir. 2006). "A 'manifest error' is not demonstrated by the 

disappointment of the losing party." Oto v. Metro. Life Ins. Co., 224 F.3d 601, 

606 (7th Cir. 2000) (quoting Sedrak v. Callahan, 987 F. Supp. 1063,1069 (N.D. 

Ill. 1997)). Nor is it a "forum for rehashing previously rejected arguments." 

Caisse Nationale de Credit Agricole v. CBI Indus., Inc., 90 F.3d 1264, 1270 (7th 

Cir. 1996). Instead, "[i]t is the 'wholesale disregard, misapplication, or 

failure to recognize controlling precedent.'" Oto, 224 F.3d at 606 (quoting 

Sedrak, 987 F. Supp. at 1069).

3. ANALYSIS

3.1 Motion for Reconsideration

Petitioner moves for reconsideration on several bases. First, he 

argues that the Court misapplied State v. Romero-Georgana, 849 N.W.2d 668 

(Wis. 2014) to Grounds Nine through Fifteen of his § 2254 petition. ECF No. 

30 at 1. Second, Petitioner contends that the Court neglected to ask "the real 

question," which is whether the claims he raised by Wis. Stat. § 974.06 are 

"clearly stronger" than those raised on direct appeal, or whether his counsel 

on direct appeal argued the claims that were raised ineffectively. Id. at 3. 

Third, Petitioner argues that the independent state law grounds, 

particularly State v. Balliette, 805 N.W.2d 334 (Wis. 2011), preventing the 

Court's review of his petition are rendered inadequate in his case. Id. at 3- 

10 (citing, e.g., Prihoda v. McCaughry, 910 F.2d 1379,1383 (7th Cir. 1990)); see 

also id. at 12 (same as to state court's application of State v. Allen, 682 N.W.2d 

433 (Wis. Ct. App. 2018) to juror misconduct claim) (citing Lopez v. Schiro, 

491 F.3d 1029, 1043 (9th Cir. 2007)), id. at 17 (same as to state court's 

application of Wis. Stat. § 906.02 to claim regarding trial transcripts 

improperly reaching the jury). Fourth, Petitioner disputes the Court s
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holding that the claims underlying Grounds Ten, Eleven, Twelve, and 

Fourteen were "merely variations of the same claims that were rejected in 

[Petitioner's] initial postconviction motion" for purposes of its res judicata 

analysis. ECF No. 30 at 10, 14-17 (quoting ECF No. 28 at 11). Finally, 

Petitioner argues that the Court erred by referring to his actual innocence 

and miscarriage of justice arguments as unsupported and undeveloped. Id.

at 17-19.
As to Petitioner's first argument, the Court broke each of Grounds

Nine through Fifteen down and explained that the state courts only denied 

the claim underlying Ground Fifteen based on Romero-Georgana, in other 

words, only that claim was denied on the basis that it was raised for the first 

time in a § 974.06 motion and was not shown to be "clearly stronger" than 

the claims originally raised. ECF No. 28 at 8-15. Thus, the Court agrees with 

Petitioner that the remaining Grounds were analyzed on the basis that they

evidentia:

were previously—but inadequately—raised. Id. The Court explained that 

the claims underlying Grounds Nine through Fourteen weremsteaddenied

by the state courts on the bases of "State v. Escalona-Naranjo^i^^

(Wis. 1994j), State v. Balliette, 805 N.W.2d 334 (Wis. 2011), again under Afen, 

682~N.Wigd 433, and on the independent and adequate application of.state

les," respectively. Id. at 8.

With respect to Petitioner's second argument, the Court's role on 

habeas review is not to review "the merits of a claim that the state court

resolved on a state law ground that is both independent of the federal 

question and adequate to support the judgment.'" Crockett v. Butler, 807 

F.3d 160,167 (7th Cir. 2015) (quoting Kaczmarek v. Rednour, 627 F.3d 586,591 

(7th Cir. 2010)). Instead, the Court determines whether the state law ground 

is indeed independent and adequate. Id. If so, the Court's review is
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foreclosed, subject to exceptions that may excuse the default, for example, 

the actual innocence gateway. Id. Such was the case here.

Turning to Petitioner's third argument, the Court explained that 

each of the doctrines the state courts cited to adjudicate his claims has been 

held by the Seventh Circuit to be an independent and adequate state law 

ground foreclosing federal habeas review. See generally ECF No. 28. 

Accordingly, once that determination was made, "federal review [wa]s 

barred." Crockett, 907 F.3d at 167.
On reconsideration, Petitioner argues that the state procedural rules 

were applied "exorbitantly]" or "freakishly" in his case, therefore 

rendering them inadequate. ECF No. 30 at 4, 7-8 (citing Prihoda, 910 F.2d at 

1383); id. at 12. The U.S. Supreme Court holds that a limited category 

exists of 'exceptional cases in which exorbitant application of a generally 

sound rule renders the state ground inadequate to stop consideration of a 

federal question.'" Flint v. Carr, 10 F.4th 786, 793 (7th Cir. 2021) (quoting Lee 

v. Kemna, 534 U.S. 362, 376 (2002)). The Seventh Circuit observes three 

factors that the Lee Court considered in reaching that conclusion. Firstjhe 

state court's decision is based on a reason that "could not have been 

countered" even by a perfect motion. Id. (citing Lee, 534 U.S. at 381). Second, 

no state court decision directs "flawles^compliance" with the state court 

rule as applied "in the unique circumstances [that][the] case pre sent[edj_ 

Id. (citing Lee, 534 U.S. at 382). Finally, the movant must have "substantially 

complied" with the state procedural rule. Id. As discussed below, these 

requirements are not met here.
First, as the Court noted in its previous order, Wis. Stat. § 906.06(2), 

which prohibits juror testimony regarding juror deliberations or mental 

processes, contains "a statutory exception permitting testimony on
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'extraneous prejudicial information.'" ECF No. 28 at 14 (quoting Wis. Stat. 

§ 906.06(2)). Therefore, the state courts' denial of relief on Petitioner's claim 

that the trial transcripts improperly reached the jury, which relied on the 

rule, is not one that could not be countered by a perfect motion briefing the 

exception. Moreover, even if this Ground did not involve reassessing the 

state courts' application of state rules of evidence, ECF No. 28 at 14-15 

(citing Shillcutt v. Gagnon, 827 F.2d 1155, 1158 (7th Cir. 1987)), Petitioner 

does not explain how the trial transcripts reaching the jury prejudiced him 

or otherwise implicates a federal constitutional issue. ECF No. 24 at 22-23 

(discussing similarity of state rule to Federal Rules of Evidence); see also 

Richardson v. Lemke, 745 F.2d 258, 266 & n.3 (7th Cir. 2014); id. at 275 ( [A]n 

erroneous admission under state rules of evidence is no concern of ours 

unless it is so egregiously prejudicial as to implicate constitutional 

principles.").
Next, one district court in this Circuit has applied the doctrine to the 

case law-based independent and adequate state law grounds cited m 

Petitioner's case. See Walker v. Pollard, No. 18-C-0147-LA, 2019 WL 4219429, 

at *10 (E.D. Wis. Sept. 4, 2019). That court found the doctrines "freakishly" 

applied, rendering them inadequate, where the state courts listed highly 

specific details missing from the motions, and no case law existed providing 

notice that "to satisfy the five 'w's' and one 'h' test, [a movant] would have 

to plead th[ose] kinds of details ...." Id. at *10-11. Conversely, the doctrines 

could also be "freakishly" applied where the state courts "did not identify 

any specific 'w' or 'h' that [the movant] failed to plead." Id. at *10. The Court 

questions the extent of Walker's viability in light of recent Seventh Circuit 

decisions reinforcing that the relevant doctrines are independent and 

adequate state law grounds, but notes the following in the interest of
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thoroughness. See Winston v. Noble, No. 20-CV-1835-JPS, 2023 WL 2652175, 

at *9 n.ll (E.D. Wis. Mar. 27, 2023) (collecting cases).

In this case, the state courts listed the facts Petitioner briefed as to 

each claim and explained why those facts were vague or insufficient, with 

citations to case law. State v. Davis, No. 2017AP942-CR, 2018 WL 6584350 

(Wis. Ct. App. Dec. 11, 2018); State v. Davis, No. 2020AP910, 2021 WL 

3627742 (Wis. Ct. App. Aug. 17, 2021). Where the Wisconsin Court of 

Appeals instead stated the trial court's finding was supported by the 

record, it explained why. Id.

This is particularly true with respect to the new affidavits Petitioner 

raised post-conviction in support of his alibi, which is the basis Petitioner 

asserts to support his actual innocence. On review of his first post­

conviction motion, the Wisconsin Court of Appeals explained that the 

affidavits were vague as to timing and therefore "f[ell] short of providing 

sufficient facts to establish a potential alibi." Davis, 2018 WL 6584350, at *4 

(citing Allen, 682 N.W.2d 433, H 24). On review of his § 974.06 motion, where 

Petitioner provided new, more detailed affidavits, the Wisconsin Court of 

Appeals explained that, even if true, Petitioner failed to explain how the 

affidavits overcame the "extraordinary circumstantial evidence of guilt" 

presented against him at trial. Davis, 2021 WL 3627742, at *3 (citing Balliette, 

805 N.W.2d 334, M 24, 70).
With respect to Petitioner's actual innocence argument, which 

Petitioner makes clearer in the motion for reconsideration is based on the 

new affidavits and alibi defense, Petitioner does not clear the high bar. "To 

pass through the actual-innocence gateway to a merits review of a 

procedurally barred claim, the petitioner must have 'new reliable 

evidence —whether it be exculpatory scientific evidence, trust-worthy
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eyewitness accounts, or critical physical evidence—that was not presented 

at trial.'" Jones v. Calloway, 842 F.3d 454, 461 (7th Cir. 2016) (quoting Schlup 

v. Delo, 513 U.S. 298, 324 (1995)) (emphasis added); see also Hayes v. Battaglia, 

403 F.3d 935, 938 (7th Cir. 2005) ("To demonstrate innocence so 

convincingly that no reasonable jury could convict, a prisoner must have 

documentary, biological (DNA), or other powerful evidence: perhaps some 

non-relative who placed him out of the city, with credit card slips, 

photographs, and phone logs to back up the claim.").

The new affidavits here are from Petitioner's father, uncle, and the 

mother of his children. Davis, 2018 WL 6584350, at *4. They are not 

supported by other documentary or powerful evidence. While there arenxy 

eyewitnesses who saw Petitioner commit the homicide at issue in his case, 

the jury heard the following, among other, circumstantial evidence.1

A witness testified that the victim and Petitioner had both told her 

that the victim had previously shot Petitioner. ECF No. 19-1 at 8; ECF No. 

19-11 at 106-07. Two witnesses testified that they observed a gray truck, in 

which they had previously seen Petitioner, at the location of the homicide, 

and that shots were coming from the vehicle, in which there were two 

people. ECF No. 19-1 at 9, 10; ECF No. 19-12 at 35, 91-95. One of those 

witnesses testified that Petitioner told him that the victim "eventually" 

would have been shot, and that Petitioner instructed him that " [i]f anybody

’The Court draws this evidence from Petitioner's briefing on his direct 
appeal as well as the trial transcripts. In his § 2254 briefing and on reconsideration, 
Petitioner identifies testimony that he believes indicates this evidence is 
"fabricated," but the Court has reviewed the transcripts and verified it is not. ECF 
No. 30 at 5. To the extent a witness's testimony conflicts with another witness's (or 
with his own), it is the jury's task to assess credibility~See United States v. Cruse, 
805 F.3d 795, 812 (7th Cir. 2015) ("[E]valuating the credibility of the witnesses is 
the jury's job.").
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come talk to you ... you don't know nothing." ECF No. 19-1 at 9-10,42, 44. 

The other testified that later that night he saw Petitioner throw his shirt in 

the garbage. ECF No. 19-1 at 10; ECF No. 19-12 at 96. Other witnesses 

testified that they saw shots coming from the truck or near the truck and 

heard Petitioner mentioning a truck. ECF No. 19-1 at 12-13; ECF No. 19-14 

at 15, 47-48. Another witness testified that Petitioner told him he "handled 

that business" of the beef between Petitioner and the victim using a 

revolver. ECF No. 19-1 at 11; ECF No. 19-13 at 81. Yet another witness 

testified that he located handwritten rap lyrics in Petitioner's cell regarding 

murder, and prints lifted from the lyrics matched Petitioner's. ECF No. 19- 

1 at 12; ECF No. 19-13 at 103-07.

Petitioner, both now and in his original briefing, has not explained 

how the affidavits, which lack sufficient indicia of reliability, would 

overcome this evidence. See Curtis v. Warden, No. 3:20-CV-676-JD-MGG, 

2022 WL 168555, at *9 (N.D. Ind. Jan. 18, 2022) (holding that court is unable 

to conclude that it is more likely than not that "no reasonable juror could 

find that [the petitioner] committed the crimes of his conviction beyond a 

reasonable doubt" where "the evidence on record amounts to a swearing 

match on which a juror could reasonably decide to convict or to acquit [the

petitioner]").
Finally, Petitioner argues that the Court erred in holding that the 

claims underlying Grounds Ten, Eleven, Twelve, and Fourteen were 

rejected on grounds of res judicata by the Wisconsin Court of Appeals on 

the § 974.06 motion, and thus barred by the Wisconsin Court of Appeals 

application of Allen on direct appeal. ECF No. 28 at 11-17. Petitioner 

contends that the Court's comparison of the claims to determine the res 

judicata effect was inappropriate and that the Court 'should have
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answered the question of whether post-conviction counsel was ineffective 

for failing to adequately argue these claims in §974.02." ECF No. 30 at 10. 

As stated, however, the Court cannot revisit the merits of a claim barred on 

an independent and adequate state law ground. To the extent Petitioner 

argues that the claims are not the same, and thus should not have been 

given res judicata effect, the Court stands by its prior holding on that issue.

3.2 Motion to Clarify _—,

Petitioner asks the Court to clarify his timeline to appeal. ECF No.

33. Petitioner timely moved for reconsideration. Therefore, under Federal 

Rule of Appellate Procedure 4(a)(4), he will have thirty (30) days from the 

date this Order is docketed to file his notice of appeal.

4. CONCLUSION

For the reasons set forth herein, Petitioner's motion for 

reconsideration, ECF No. 30, is denied. Petitioner's motion to clarify, ECF 

No. 33, is granted to the extent he requests information regarding his 

timeline to appeal, which information is set forth above.

Accordingly,

IT IS ORDERED that Petitioner's motion for reconsideration, ECF 

No. 30, be and the same is hereby DENIED; and

Petitioner argues that the Court erred by looking at the appellate brief for 
his direct appeal instead of the underlying motion with respect to its analysis of 
Petitioner's failure to investigate claim. ECF No. 30 at 14; ECF No. 30-1. The fact 
stands that the Wisconsin Court of Appeals, on the § 974.06 motion, held that the 
failure to investigate claim was "merely [a] variation!]" of the failure to present 
the alibi defense claim, with which the Court agreed. Davis, 2021 WL 3627742, at 
*3 (citing State v. Crockett, 635 N.W.2d 673, H 15 (Wis. Ct. App. 2001) ("Rephrasing 
the same issue in slightly different terms does not create a new issue.")); ECF No. 
28 at 13 n.5 ("[T]he underlying factual allegations and legal theories that the court 
analyzed are the same as those Petitioner raised in the § 974.06 motion, and which 
the court there found already adjudicated . . . .").
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IT IS FURTHER ORDERED that Petitioner's motion to clarify, ECF 

No. 33, be and the same is hereby GRANTED.

Dated at Milwaukee, Wisconsin, this 7th day of August, 2023.

StacHcnuellerJ. r. Staamrueller 
U.SSDistrict Judge
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN

HOWARD DAVIS,

Petitioner,

v.

WARDEN MICHAEL MEISNER,

Respondent.

Case No. 21-CV-1454-JPS

ORDER

1. INTRODUCTION

On December 22, 2021, Petitioner Howard Davis ("Petitioner") filed 

a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. ECF No.

1. On January 13, 2023, the Court screened the petition under Rule 4 of the 

Rules Governing Section 2254 Proceedings and found that all 15 grounds 

for relief survived screening. ECF No. 12. On February 2, 2023, Respondent 

Wscden Michael Meisner ("Respondent") filed a motion to dismiss. ECF
X.

No. 15. That motion is now fully briefed, and Pebhoner has also moved to 

file a sur-reply. ECF Nos. 16, 24, 25, 26, 27. Petitioner s motion to file a sur- 

reply will be granted, and the Court has considered the arguments raised 

in the sur-reply. ECF No. 26. For the reasons explained below, Respondent's 

motion to dismiss will be granted, Petitioner's petition will be denied, and 

the action will be dismissed with prejudice.

2. LEGAL STANDARD

State criminal convictions are generally considered final. Review 

may be had in federal court only on limited grounds. To obtain habeas relief 

from a state conviction, 28 U.S.C. § 2254(d)(1) (as amended by the
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Antiterrorism and Effective Death Penalty Act ("AEDPA")) requires the 

petitioner to show that the state court's decision on the merits of his 

constitutional claim was contrary to, or involved an unreasonable 

application of, clearly established federal law as determined by the United 

States Supreme Court. 28 U.S.C. § 2254(d)(1); Brown v. Payton, 544 U.S. 133, 

141 (2005). The burden of proof rests with the petitioner. Cullen v. Pinholster, 

563 U.S. 170, 181 (2011). The relevant decision for this Court to review is 

that of the last state court to rule on the merits of the petitioner's claim. 

Charlton v. Davis, 439 F.3d 369, 374 (7th Cir. 2006).

3. RELEVANT BACKGROUND

In 2015, following a jury trial in Milwaukee County Case Number 

2014CF003716, Petitioner was convicted of "First-Degree Reckless 

Homicide" and "First-Degree Recklessly Endangering Safety," both as a 

party to a crime, by use of a dangerous weapon, and with repeat offender 

penalty enhancers.1 State v. Davis, 925 N.W.2d 777 (Table), 2018 WL 

6584350, at *1 (Wis. Ct. App. Dec. 11, 2018).

Petitioner filed a direct appeal. Id. The Wisconsin Court of Appeals 

addressed each of Petitioner's bases for appeal and affirmed the trial court's 

order and judgment. Id. at *6. On April 9, 2019, the Wisconsin Supreme 

Court denied review. State v. Davis, 927 N.W.2d 910 (Table) (Wis. 2019). On 

March 21, 2020, Petitioner filed a Wis. Stat. § 974.06 motion for 

postconviction relief. State v. Davis, 965 N.W.2d 180 (Table), 2021 WL 

3627742 (Wis. Ct. App. Aug. 17, 2021). The Wisconsin Court of Appeals

'State of Wisconsin v. Howard D. Davis, Milwaukee Cnty. Case No. 2014CF003716, 
https://wcca.wicourts.gov/caseDetail.html?caseNo=2014CF003716&countyNo=40&index= 
0&mode=details (last visited May 9, 2023).
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addressed each claim and affirmed the trial court's denial of the motion. Id. 

at *4. On November 17, 2021, the Wisconsin Supreme Court denied review. 

State v. Davis, 2021 WL 9781532 (Table) (Wis. 2021).

Petitioner seeks habeas relief on 15 grounds, which are set forth in 

full below. ECF Nos. 1, 8. Respondent does not contest that all 15 grounds 

are exhausted; Respondent moves to dismiss instead on the basis that all 15 

grounds are procedurally defaulted. ECF No. 15.

4. ANALYSIS

4.1 Procedural Default as a General Matter

Even though a constitutional claim in a federal habeas petition has 

been exhausted, a court is still barred from considering the ground if the 

petitioner has procedurally defaulted on the claim. See Mahaffey v. Schomig, 

294 F.3d 907, 915 (7th Cir. 2002). A state prisoner procedurally defaults on 

a constitutional claim in a habeas petition when he fails to raise the claim in 

the state's highest court in a timely fashion or in the manner prescribed by 

state law. O'Sullivan v. Boerckel, 526 U.S. 838, 848 (1999); Thomas v. 

McCaughtry, 201 F.3d 995,1000 (7th Cir. 2000).

Put otherwise, a petitioner has procedurally defaulted if he 

"violated] a state procedural rule which would constitute adequate and 

independent grounds to bar direct review in the United States Supreme 

Court." Brian R. Means, Federal Habeas Manual § 9B:1, 1131-32 (2019 

ed.). "Thus, a prisoner who fails to satisfy the state procedural requirements 

forfeits his right to present his claim in federal habeas." Id. at 1132. This is 

so unless the petitioner can show "cause and prejudice or actual 

innocence." Id. This doctrine applies "regardless of whether the default 

occurred at trial, on appeal, or on state collateral review." Id.
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4.2 Grounds One Through Eight

Petitioner raised the claims underlying Grounds One through Eight 

on direct appeal. Davis, 2018 WL 6584350, at *4-10. Respondent argues that 

Grounds One through Eight are'procedurally defaulted by the doctrine set 

forth in State v. Allen, 682 N.W.2d 433 (Wis. 2004). ECF No. 16 at 4. There, 

the Wisconsin Supreme Court "emphasized that 'a postconviction motion 

for relief requires more than conclusory allegations.'" Whyte v. Winkleski, 34 

F.4th 617, 625 (7th Cir. 2022), cert, denied, 143 S. Ct. 576 (2023) (quoting Allen, 

682 N.W.2d, 1 15). "Rather, it must provide 'sufficient material facts—e.g., 

who, what, where, when, why, and how—that, if true, would entitle [the 

defendant] to the relief he seeks.'" Id. (quoting Allen, 682 N.W.2d, T 36) 

(emphasis added). The Seventh Circuit has clearly and unequivocally held 

that "Allen's pleading standard is an adequate and independent state 

procedural rule" barring federal habeas review. Id. (collecting cases); see also 

Wilson v. Cromwell, 58 F.4th 309, 317 (7th Cir. 2023) (same). The Court agrees 

with Respondent that each Ground is procedurally defaulted under Allen.

The Wisconsin Court of Appeals denied the claim underlying 

Ground One—that Petitioner's trial counsel was ineffective by failing to call 

an alibi witness— because the evidence proffered by Petitioner did not 

"provid[e] sufficient facts to establish a potential alibi." Davis, 2018 WL 

6584350, at *4-5 (citing Allen, 682 NW.2d, *][ 24) (explaining that 

hypothetical postconviction motion alleging trial counsel was ineffective 

for failing to call a witness is insufficient where it "fail[s] to explain how 

and why" the witness matters; in other words it "fails to include sufficient 

material facts").
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The Wisconsin Court of Appeals denied the claim underlying 

Ground Two—that Petitioner's trial counsel was ineffective by failing to 

call a witness who was present at the crime scene— because Petitioner had 

provided the court with only conclusory allegations; "[Petitioner's] motion 

merely provides ... the who [and] ... the why," without "providfing] any 

facts that can be proven (the what, where, when, how) to support his 

conclusory statement." Id. at *5—6 (citing Allen, 682 N.W.2d, 115).

The Wisconsin Court of Appeals denied the claim underlying 

Ground Three—that Petitioner's trial counsel was ineffective by failing to 

adequately question a witness about details of her prior convictions — 

because Petitioner failed to "allege sufficient facts," including "how the 

names of those convictions would have further attacked [the witness's] 

character for truthfulness," or the "'why' and the 'how the names of those 

crimes would make a difference in his case." Id. at *7-8 (citing Allen, 682

NW.2d, H 24).

The Wisconsin Court of Appeals denied the claim underlying 

Ground Four—that Petitioner's trial counsel was ineffective by failing to 

request the other acts jury instruction regarding rap lyrics—because 

Petitioner presented only a "conclusory assertion" with "no analysis of why 

the rap lyrics constitute evidence of a crime, wrong, or act by him that 

proved his character." Id. at *8 ("This component of Howard Davis's 

ineffective assistance of counsel claim does not satisfy Allen's pleading 

requirements."). Instead, Petitioner "merely state[d] that the rap lyrics are 

other acts evidence that warranted the jury instruction, without reference 

to any facts or law to support that conclusion." Id.

F Although the Wisconsin Court of Appeals did not explicitly mention 

Allen as to the claim underlying Ground Five —that Petitioner's trial counsel

Page 5 of 17
Case 2:21-cv-01454-JPS Filed 05/09/23 Page 5 of 17 Document 28 ' b



was ineffective by failing to request the other acts jury instruction regarding 

testimony that Davis failed to notify the police that a victim had shot him — 

it applied the Allen pleading standard and adjudicated the claim 

accordingly. Id. at *8-9. In other words, the claim was denied because the 

"state courts . . . deemed the allegations in petitioner's pleadings too 

conclusory to satisfy Strickland."2 Stinson v. Fuchs, No. 20-CV-1101-JDP, 

2023 WL 172481, at *3 (W.D. Wis. Jan. 12, 2023). Specifically, the Wisconsin 

Court of Appeals denied this claim because Petitioner "fail[ed] to show why 

his failure to report the shooting to the police was evidence of a crime, 

wrong, or act by Howard Davis that proved his character"; therefore, he 

"did not allege sufficient facts" to entitle him to relief. Davis, 2018 WL 

6584350, at *9.

As with Ground Five, although Allen is not explicitly mentioned as 

to the claim underlying Ground Six —that Petitioner's trial counsel was 

ineffective by failing to request the jury instruction addressing 

consideration received by a witness in exchange for testifying—its pleading 

standard was applied and was dispositive. Id. at *9. The Wisconsin Court of 

Appeals denied this claim because Petitioner "did not present sufficient 

facts. Id. Specifically, Petitioner presented the same facts supporting this 

claim on appeal as he did to the trial court—"that [a] bail reduction was a 

concession. Id. The trial court found that no concessions were made, and

2The opinion is also clear that it resolves all the ineffective assistance of trial 
counsel claims under Allen. Id. at *4 (“We address each of the seven components 
of Howard Davis's ineffective assistance of counsel claim and conclude that the 
trial court properly determined that Howard Davis did not present sufficient facts 
to establish a prima facie case of ineffective assistance of counsel.") (emphasis 
added).
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the Wisconsin Court of Appeals determined the finding was supported by 

the record. Id. Because Petitioner presented insufficient facts to show 

otherwise, the claim was denied. Id.

As with Grounds Five and Six, although Allen is not explicitly 

mentioned as to the claim underlying Ground Seven—that Petitioner's trial 

counsel was ineffective by failing to request a cautionary instruction 

addressing the missing recording of a witness's statement—its pleading 

standard was applied and was dispositive. The Wisconsin Court of Appeals 

denied this claim because Petitioner "did not present sufficient facts." Id. at 

*9-10. The trial court found that the jury heard about the lost recording and 

that the trial court therefore "did not need to instruct the jury on a matter 

of evidence that was presented at trial. Id. at *10. The Wisconsin Court of 

Appeals determined the finding was supported. Id. Because Petitioner 

presented insufficient facts to show otherwise, the claim was denied. Id.

Finally, Ground Eight—Petitioner's claim of juror misconduct-is 

also procedurally defaulted under Allen. Id. at *10—11. The Wisconsin Court 

of Appeals denied this claim because Petitioner's "allegations do not satisfy 

the five w's and one h test." Id. at *10 (citing Allen, 682 N.W.2d, I 23). 

Specifically, Petitioner does not state which juror received the allegedly 

improper information, what was communicated, where or when it was 

communicated, or why the information was potentially prejudicial. Id.

Petitioner argues that the Wisconsin Court of Appeals erred in 

adjudicating the claims underlying Grounds One and Eight3 because he did

Petitioner's response brief notes that while Petitioner raised 15 grounds 
for relief, he "will only pursue the strongest claims" and "plans to abandon most 
of the 15 groundfs] raised." ECF No. 24 at 1.
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provide the Wisconsin Court of Appeals with sufficient facts. ECF No. 24 at 

1-3. But "the petitioner may not challenge in the federal proceeding the 

correctness of the state court's ruling that the petitioner violated the state 

procedural rule."

"Whether the state court properly interpreted and applied its procedural 

rules is solely a state law issue to be decided by the state court." Id.

4.3 Grounds Nine Through Fifteen

Petitioner raised the claims underlying Grounds Nine through 

Fifteen in his Wis. Stat. § 974.06 motion. Davis, 2021 WL 3627742, at *1. 

Respondent argues that Grounds Nine through Fifteen are procedurally 

defaulted under State v. Romero-Georgana, 849 N.W.2d 668 (Wis. 2014). ECF 

No. 16 at 5. The Court agrees, but notes that Grounds Nine through Fifteen 

are also procedurally defaulted under State v. Escalona-Naranjo, 517 N.W.2d 

157 (Wis. 1994), State v. Balliette, 805 N.W.2d 334 (Wis. 2011), again under 

Allen, 682 N.W.2d 433, and on the independent and adequate application of 

state evidentiary rules.4

“The Court would be remiss not to comment on Respondent's lack of 
specificity in his briefing as to Grounds Nine through Fifteen. Respondent 
summarily designates all seven Grounds as procedurally defaulted on the basis of 
Romero-Georgana-an error with which Petitioner correctly takes issue throughout 
his response and sur-reply. ECF No. 16 at 4. However, "federal courts have 

"vdiscretiomto reach [a] procedural default defense that [the] State raises belatedly 
and even to raise the subject of procedural default sua sponte." Lewis v. Sternes, 
390 F.3d 1019, 1029 (7th Cir. 2004). Here, as in Lewis, Respondent asserts a theory 
of procedural default, but different theories of procedural default apply to the 
majority of the Grounds, which the Court has recognized and addressed. This 
reveals an utter lack of attention to detail on Respondent's part, but principles of 
comity, federalism, and efficiency require that the Court adjudicate the Grounds 
as appropriate.
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Escalona-Naranjo holds that § 974.06 "bars successive postconviction 

motions unless the defendant can demonstrate a sufficient reason for 

failing to raise the claim earlier." Garcia v. Cromwell, 28 F.4th 764, 767 (7th 

Cir. 2022) (quoting Escalona-Naranjo, 517 N.W.2d at 162-63).

Under Wisconsin law, including Balliette, such a "sufficient reason" 

may be ineffective assistance of postconviction counsel, but subject to a 

heightened pleading burden: the movant must "allege specific facts that, if 

true, would establish his postconviction counsel's ineffectiveness." Id. 

(citations omitted); see also Balliette, 805 N.W.2d 334, 35—36, 58—60

(holding that the facts that must be alleged mimic those in Allen: "the five 

'w's' and one 'h' test, 'that is, who, what, where, when, why, and how'" 

post-conviction counsel was ineffective) (quoting Allen, 682 N.W.2d, <1 23).

Romero-Georgana adds to the story, as applicable here, in holding that 

where a movant pleads ineffective assistance of postconviction counsel to 

excuse the default of a claim that was not brought (i.e., the argument is not 

that post-conviction counsel ineffectively argued a claim but rather never- 

brought it at all'b the movant must plead "factual allegations showing that 

the defaulted claims were 'clearly stronger' than the issues postconviction 

counsel chose to present." Garcia, 28 F.4th at 767 (quoting Romero-Georgana, 

849 N.W.2d, 45-46).

The Seventh Circuit has held that each of Escalona-Naranjo, Balliette, 

and Romero-Georgana are independent and adequate procedural grounds 

barring federal habeas review. Garcia, 28 F.4th at 767 (Escalona-Naranjo and 

Romero-Georgana are independent and adequate procedural grounds 

barring federal habeas review); Roalson v. Noble, No. 18-CV-1831-PP, 2022 

WL 4641023, at *6 (E.D. Wis. Sept. 30, 2022) (citing Lee v. Foster, 750 F.3d 687,
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<694 •'(T.th C'ir. ■ 2()14) (B«Z/zc7 ahd'TRowroA^^ and

adequate procedural grounds barring federal habeas review)).

The Wisconsin Court of Appeals held that the claims underlying the 

following of Petitioner's Grounds for relief were plainly procedurally 

defaulted under Escalona-Naranjo, Balliette, and Romero-Georgana:

• Ground Nine: Petitioner's postconviction counsel was 
ineffective by failing to adequately argue Petitioner's 
alibi claim.

• Ground Ten: Petitioner's postconviction counsel was 
ineffective by failing to raise "failure to investigate" as 
grounds for ineffective assistance of trial counsel.

• Ground Eleven: Petitioner's postconviction counsel 
was ineffective by failing to raise that the trial court 
erred in allowing a witness to testify despite the police 
losing his recorded statement.

• Ground Twelve: Petitioner's postconviction counsel 
was ineffective by failing to raise that the trial court 
erred by allowing violent rap lyrics in at Petitioner's 
trial.

• Ground Fourteen: Petitioner's postconviction counsel 
erred by failing to adequately raise Petitioner's jury 
misconduct claim.

• Ground Fifteen: Petitioner's postconviction counsel 
was ineffective by failing to raise insufficiency of the 
evidence.

Davis, 2021 WL 3627742, at *2-4.

The Wisconsin Court of Appeals first noted that the claims 

underlying five of the above-listed Grounds —Grounds Nine, Ten, Eleven, 

Twelve, and Fourteen —were previously raised in the § 974.02 motion, 

denied, and then presented "repackag[ed]" in the § 974.06 motion. Id. at *2- 

3. Because [i]n some instances, ineffective assistance of postconviction 

counsel may be a sufficient reason for failing to raise an available claim in
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an earlier motion or on direct appeal," the court first turned to Balliette and 

Romero-Georgana. Id. (quoting Romero-Georgana, 849 N.W.2d, T 36).

As to Ground Nine, the Court explained that Petitioner failed to 

address “how postconviction counsel's failure . . . was prejudicial, in that 

[he] has not demonstrated a reasonable probability that the outcome of his 

trial would be different had his alibi witness testified." Id. at *3 (citing 

Balliette, 805 N.W.2d, TIT 24, 70) (movant failed to demonstrate how, under 

the five 'w's' and one 'h' test, postconviction counsel's "purported deficient 

performance resulted in prejudice to the defense").

As to the claims underlying Grounds Ten, Eleven, Twelve, and 

Fourteen, the Wisconsin Court of Appeals determined that they were 

"merely variations of the same claims that were rejected in Davis's initial 

postconviction motion." Davis, 2021 WL 3627742, at 3 (citing State v. 

Crockett, 635 N.W.2d 673, T 15 (Wis. Ct. App. 2001) ("Rephrasing the same 

issue in slightly different terms does not create a new issue.")). Therefore, 

these claims were rejected on res judicata grounds, given that the court 

"describ[ed] [the] ineffective assistance claims as a mere 're­

characterization' of the arguments [previously made]." Warren v. Baenen, 

712 F.3d 1090,1098 (7th Cir. 2013) (citing State v. Witkowski, 473 N.W.2d 512, 

514 (Wis. Ct. App. 1991)). In turn, "[t]he application of the Witkowski rule 

means only that the court of appeals' decision on direct appeal, not its later 

decision, is the decision the federal court reviews in considering a habeas 

petition." Robbins v. Hepp, No. 15-CV-1343, 2022 WL 541560, at *6 (E.D. Wis. 

Feb. 23, 2022) (citing Warren, 712 F.3d at 1098).

In this case, returning to the Wisconsin Court of Appeals' decision 

on direct appeal, the claims underlying all four of these Grounds were 

decided based on Allen, 682 N.W.2d. See supra Section 4.2. Again, this is an
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adequate and independent state law ground. Id.; see also Johnson v. Reg'l 

Chief, Unit 517, Wis. Dep't of Corr., Prob. & Parole, No. 22-CV-366-JDP, 2022 

WL 17082827, at *2 (W.D. Wis. Nov. 18, 2022) ("A refusal to consider a claim 

because it was already litigated isn't a procedural ground, but that doesn't 

help [petitioner] here. The court of appeals rejected his claims on direct 

appeal based on multiple types of forfeiture, which is an independent 

procedural ground.") (citations omitted). Therefore, if the claims 

underlying a]l .four of these Grounds are the same in both motions, the 

adequate and independent state law ground—Allen — carries the day once 

again. See Robbins, 2022 WL 541560, at *6,12; see also Warren, 712 F.3d at 1098 

("Following the court's implicit instruction, then, to look to the Court of 

Appeals's decision on direct appeal for a decision on the merits, we-find 

<^M^s>@0tii^de(aded»a^elatg4JbuLdistmGtHssue.").

The Court finds that the claims Petitioner presented in both the 

^g^^lOZ-randStgSSEog^fiot-ions are indistinguishable. For the claim 

underlying Ground Ten, Petitioner argued the same underlying factual 

conduct and parallel legal theories in his § 974.06 motion as his post­

conviction counsel did for the claims underlying Grounds One and Two in 

his § 974.02 motion. Compare ECF No. 19-5 at 21-26 (arguing that trial 

counsel failed to interview witnesses and failed to investigate Petitioner's 

alibi defense), with ECF No. 19-1 at 14—15 (explaining trial counsel's duty to 

investigate alibi and present defense, as well as failure to call witnesses).5

Petitioner argued in the § 974.06 motion that post-conviction counsel 
failed to raise failure to investigate as a standalone claim. However, failure to 
investigate was raised explicitly in connection with the alibi defense in the § 974.02 
motion. ECF No. 19-1 at 13-14 (arguments regarding alibi witnesses that trial 
counsel allegedly failed to investigate). Petitioner's other contentions in the 
§ 974.06 motion regarding failure to investigate deal with witness inadequacy
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The claim underlying Ground Eleven is the same as the claim underlying 

Ground Seven. Compare ECF No. 19-5 at 26-35 (arguing that the trial court 

erred in allowing testimony from witness despite lost recording), with ECF 

No. 19-1 at 19-24 (same). The claim underlying Ground Twelve is the same 

as the claim underlying Ground Four. Compare ECF No. 19-5 at 35^1 

(arguing prejudice from rap lyrics), with ECF No. 19-1 at 17-18 (same). 

Finally, the claim underlying Ground Fourteen is the same as the claim 

underlying Ground Eight. Compare ECF No. 19-5 at 47-52 (arguing juror 

misconduct based on statements to investigator), with ECF No. 19-1 at 25- 

27 (same).

As to the claim underlying Ground Fifteen, the Wisconsin Court of 

Appeals denied the claim based on Romero-Georgana. Davis, 2021 WL 

3627742, at *3-4. Specifically, because this claim was raised for the first time 

in the § 974.06 motion, Petitioner was required to, but did not, "demonstrate 

that it is 'clearly stronger' than the claims raised in his initial postconviction 

motion.'" Id. at *3 (quoting Romero-Georgana, 849 N.W.2d, T 4).

Finally, the Wisconsin Court of Appeals denied the claim underlying 

Ground Thirteen —that Petitioner's postconviction counsel was ineffective

("[Trial counsel] didn't call any witnesses at trial in [Petitioner's] defense"), which 
was explicitly raised in connection with the claim underlying Ground Two. ECF 
No. 19-5 at 19.

Petitioner argues as to the instant motion to dismiss that the state court 
applied the wrong standard to this claim. See ECF No. 24 at 17-18. However, based 
on the Court's preceding analysis, Witkowski was the appropriate standard. 
Further, even though the Wisconsin Court of Appeals commented that the failure 
to investigate argument was insufficiently developed in the § 974.02 motion, Davis, 
2018 WL 6584350, at *4 n.4, the underlying factual allegations and legal theories 
that the court analyzed are the same as those Petitioner raised in the § 974.06 
motion, and which the court there found already adjudicated-with which this 
Court agrees.
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by failing to raise that the trial court erred by providing the jury with trial 

transcripts during deliberations-based on similar issues. Id. (holding that 

the claim "is a similar repackaging of a claim previously raised in his initial 

postconviction motion ). However, instead of relying on i;es judicata, the 

Wisconsin Court of Appeals held that the evidence underlying the claim  

three jurors post-trial comments to an investigator—was properly stricken 

by the circuit court during its review of the § 974.06 motion under Wis. Stat. 

§ 906.06(2). Id. Section 906.06(2) prohibits a juror from testifying regarding 

jury deliberations.

This is an independent and adequate state law ground, which the 

Wisconsin Court of Appeals itself recognized when it referred to "all" of 

Petitioner's claims as procedurally barred. Id. at *4; see also Whyte, 34 F.4th 

at 623-24 ("Merits review of a habeas clam is foreclosed if the relevant claim 

rests on a state law ground that is adequate and independent of the merits 

of the federal claim."); see also Coleman v. Thompson, 501 U.S. 722, 737-39 

(1991) (explaining the necessity of acknowledging when a state court itself 

says it adjudicates a claim on independent and adequate state procedural 

grounds).

Petitioner argues that the Wisconsin Court of Appeals erred by 

determining that the unverified trial transcripts were matters about which 

a juror is incompetent to testify, and that the Wisconsin Court of Appeals 

did not consider the statutory exception permitting testimony on 

"extraneous prejudicial information." ECF No. 24 at 22; Wis. Stat. 

§ 906.06(2). However, on federal habeas review, the Court does not 

"entertain an argument urging [it] to find that the [state court] 

misconstrued state laws or rules of evidence." Shillcutt v. Gagnon, 827 F.2d 

1155, 1158 (7th Cir. 1987) (analyzing on § 2254 petition question of whether
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"juror was not competent to testify about ... a statement" under 

§ 906.06(2)).

Unlike in Shillcutt, Petitioner here challenges the Wisconsin Court of 

Appeals' evidentiary determination. In Shillcutt, the Seventh Circuit found 

the "occasional case" that warranted further review of a state court s 

"application] [of § 906.06(2)] and determination] [that] the evidence [was] 

incompetent" where the state court also made a prejudice finding. Id. at 

1157, 1159. There, the evidence was a juror affidavit regarding another 

juror's racial slur, which the state court explicitly evaluated and found 

nonprejudicial. Id. at 1157,1160. This distinction is dispositive. This is not a 

case where a prejudice or "merits" determination was interwoven with a 

state procedural rule. The procedural rule was applied independently and 

adequately, and federal habeas review is foreclosed.

4.4 Cause and Prejudice or Miscarriage of Justice

As Petitioner notes, ECF No. 24 at 27, "[procedural default may be 

excused . . . where the petitioner demonstrates either (1) 'cause for the 

default and actual prejudice' or (2) 'that failure to consider the claims will 

result in a fundamental miscarriage of justice.'" Thomas v. Williams, 822 F.3d 

378, 386 (7th Cir. 2016) (quoting Coleman, 501 U.S. at 750). In support, 

Petitioner provides scant argument other than restating the facts 

supporting his Grounds for relief. ECF No. 24 at 25-27. The argument is 

unsupported and undeveloped. See Whyte, 34 F.4th at 628. For all these 

reasons, Respondent's motion to dismiss, ECF No. 15, will be granted in its 

entirety, Petitioner's petition will be denied, and the action will be 

dismissed with prejudice.
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5. CONCLUSION

For the reasons discussed herein, each of Petitioner's 15 asserted 

grounds for relief is barred by procedural default. Because the Court is 

barred from reviewing Petitioner's claims on grounds of procedural 

default, the Court will grant Respondent's motion to dismiss.

Under Rule 11(a) of the Rules Governing Section 2254 Cases, "[t]he 

district court must issue or deny a certificate of appealability when it enters 

a final order adverse to the [habeas] applicant." To obtain a certificate of 

appealability, Petitioner must make a "substantial showing of the denial of 

a constitutional right," 28 U.S.C. § 2253(c)(2), by establishing that 

"reasonable jurists could debate whether (or, for that matter, agree that) the 

amended petition should have been resolved in a different manner or that 

the issues presented were adequate to deserve encouragement to proceed 

further," Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (internal citations 

omitted); For the reasons discussed above, no reasonable jurists could 

debate whether Petitioner's grounds were procedurally defaulted. The 

Court will, therefore, deny Petitioner a certificate of appealability.

Accordingly,

IT IS ORDERED that Petitioner's motion for leave to file a sur-reply, 

ECF No. 26, be and the same is hereby GRANTED;

IT IS FURTHER ORDERED that Respondent's motion to dismiss, 

ECF No. 15, be and the same is hereby GRANTED;

IT IS FURTHER ORDERED that Petitioner's petition for a writ of 

habeas corpus, ECF No. 1, be and the same is hereby DENIED;

IT IS FURTHER ORDERED that this action be and the same is 

hereby DISMISSED with prejudice; and

Page 16 of 17
Case 2:21-cv-01454-JPS Filed 05/09/23 Page 16 of 17 Document 28



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN

HOWARD DAVIS,

Petitioner,

v.

WARDEN MICHAEL MEISNER,

Respondent.

Case No. 21-CV-1454-JPS

JUDGMENT

Decision by Court. This action came on for consideration before the Court 
and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that Respondent's motion to 
dismiss, ECF No. 15, be and the same is hereby GRANTED;

IT IS FURTHER ORDERED AND ADJUDGED that Petitioner's 
petition for a writ of habeas corpus, ECF No. 1, be and the same is hereby 
DENIED;

IT IS FURTHER ORDERED AND ADJUDGED that this action be 
and the same is hereby DISMISSED with prejudice; and

IT IS FURTHER ORDERED AND ADJUDGED that a certificate of 
appealability be and the same is hereby DENIED.

.ler

'PRCWED:

Case 2:21-cv-01454-JPS Filed 05/09/23 Page 1 of 2 Document 29



Additional material 

from this filing is 
available in the 

Clerk's Office.


