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APPENDIX B 

Eighth Judicial District Court, Clark County, Nevada

Judgment of Conviction 

State v. Matadamas-Serrano, Case No. C-20-348870-1,

2024 Nev. Dist. LEXIS 432 (Eighth Jud. Dist. Ct. March 27, 2024) 
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JOC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA, 

  Plaintiff, 

-vs-

RUBEN ARTURO MATADAMAS-SERRANO, 
#2632781 

 Defendant. 

   CASE NO.   C-20-348870-1 

   DEPT. NO.  II 

JUDGMENT OF CONVICTION 

(JURY TRIAL) 

The Defendant previously entered a plea of not guilty to the crimes of COUNT 1 

– MURDER (FIRST DEGREE) WITH USE OF A DEADLY WEAPON (Category  A

Felony) in violation of NRS 200.010, 200.030, 193.165, and COUNT 2 – BURGLARY 

WHILE IN POSSESSION OF A DEADLY WEAPON (Category  B Felony)  in violation 

of NRS 205.060; and the matter having been tried before a jury and the Defendant 

having been found guilty of the crimes of COUNT 1 – MURDER (FIRST DEGREE) 

WITH USE OF A DEADLY WEAPON (Category  A Felony) in violation of NRS 

200.010, 200.030, 193.165, and COUNT 2 – BURGLARY WHILE IN POSSESSION 

OF A DEADLY WEAPON (Category  B Felony)  in violation of NRS 205.060; 

thereafter, on the 26th day of March, 2024, the Defendant was present in court for 

Electronically Filed
03/27/2024 9:25 AM

Statistically closed: E. USJR - CR - Jury Trial - Conviction (USCJTC)
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sentencing with counsels, CHARLES CANO, Deputy Special Public Defender, and, 

QUINTIN DOLLENTE, Deputy Special Public Defender, and good cause appearing, 

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in  

addition to the $25.00 Administrative Assessment Fee, $5,000.00 Restitution payable 

to Victims of Crime, and $150.00 DNA Analysis Fee including testing to determine 

genetic markers plus $3.00 DNA Collection Fee, the Defendant is SENTENCED to the 

Nevada Department of Corrections (NDC) as follows:  COUNT 1 - LIFE with a 

MINIMUM parole eligibility of TWENTY (20) YEARS, plus a CONSECUTIVE term of a 

MAXIMUM of TWENTY (20) YEARS with a MINIMUM parole eligibility of SIX (6) 

YEARS for the Deadly Weapon Enhancement; and COUNT 2 - a MAXIMUM of 

FIFTEEN (15) YEARS with a MINIMUM parole eligibility of SIX (6) YEARS, 

CONCURRENT with COUNT 1; with ONE THOUSAND FIVE HUNDRED EIGHTY-

ONE (1,581) DAYS credit for time served.  The AGGREGATE TOTAL sentence is LIFE 

with a MINIMUM Parole Eligibility of TWENTY-SIX (26) YEARS. 

_____________________________ 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-20-348870-1State of Nevada

vs

Ruben Matadamas-Serrano

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Judgment of Conviction was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/27/2024

Charles Cano charles.cano@clarkcountynv.gov

Quintin Dollente quintin.dollente@clarkcountynv.gov

mary bailey mary.bailey@clarkcountyda.com

David Lopez-Negrete lopeznde@clarkcountynv.gov

DA MOTIONS Motions@clarkcountyda.com

Pam Weckerly Chief Deputy District Attorney Pamela.Weckerly@clarkcountyda.com

DC 9 Law Clerk Dept09LC@clarkcountycourts.us

Marc DiGiacomo Chied Deputy District Attorney Marc.DiGiacomo@clarkcountyda.com

Office of the Special Public Defender SpecialPDdocs@clarkcountynv.gov

DC 2 dc2inbox@clarkcountycourts.us

DC 9 Law Clerk dept02lc@clarkcountycourts.us
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Jaclyn Mosley Jaclyn.Mosley@clarkcountynv.gov

APP. 027



 

 

 

APPENDIX C 

 

Nevada Supreme Court Order Denying Rehearing 

Entered April 8, 2026 

 

 

 

 

 



No. 88527 

FILE 
APR 8 2026 

EL A,. BROWN 
OF UPREME COURT 

TY CLERK 

, J 

, J. 

Stiglich 

Cadish Lee 
, J. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

RUBEN ARTURO MATADAMAS-

 

SERRANO, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Res • ondent. 

ORDER DENYING REHEARING 

Rehearing denied. NRAP 40(a),(h). 

It is so ORDERED. 

CC: Hon. Carli Lynn Kierny, District Judge 
Special Public Defender 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 

SUPREME COURT 

OF 

NEVADA 2_6 -6 22 
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APPENDIX D 

Eighth Judicial District Court’s Oral Decision on Matadamas-

Serrano’s Pre-Trial Motion in Limine to Preclude Dr. Simons’ 

Testimony 

(Excerpt from Transcript) 
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RTRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

STATE OF NEVADA, 

          Plaintiff, 

vs. 

RUBEN ARTURO 
MATADAMAS-SERRANO, 

          Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  CASE NO.  C-20-348870-1 

  DEPT.  NO.  II 

BEFORE THE HONORABLE CARLI KIERNY, 
DISTRICT COURT JUDGE  

TUESDAY, FEBRUARY 6, 2024 

RECORDER’S TRANSCRIPT OF PROCEEDING: 
ALL PENDING MOTIONS 

APPEARANCES:  
  For the State: MARC DiGIACOMO, ESQ., 

Chief Deputy District Attorney 

  For the Defendant: CHARLES A. CANO, ESQ., 
QUINTIN M. DOLLENTE, JR., ESQ., 
Chief Deputy Special Public Defenders 

RECORDED BY:  JESSICA KIRKPATRICK, COURT RECORDER 

Case Number: C-20-348870-1

Electronically Filed
5/15/2024 4:28 PM
Steven D. Grierson
CLERK OF THE COURT
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THE COURT:  Generally, the State is not allowed to present 

unduly prejudicial or cumulative photographs, however they are allowed 

to present autopsy photographs to establish the cause of in -- of death 

or injury.  One to two photos max per injury, show it to the defense 

before we start and defense can make any additional contemporaneous 

objections.   

MR. CANO:  And that’s fine.  I anticipate prior to those coming 

in, we’ll meet with the State and see what we can work out.   

THE COURT:  Does that sound reasonable? 

MR. DiGIACOMO:  That’s very reasonable.   

THE COURT:  Okay.  All right.  So that’s the ruling on that.  

The motion to preclude expert testimony about the findings of non-

testifying experts in violation of the Sixth Amendment confrontation 

clause, which was filed on 1/25/24.  Did you want to be heard any 

further on that?   

MR. CANO:  We’ll submit it to the Court, Your Honor.   

THE COURT:  Anything else, Mr. DiGiacomo?   

MR. DiGIACOMO:  No.  We’ll submit on the opposition.   

THE COURT:  Okay.  I’m going to deny that at this time.  The 

substitute coroner can testify about their own findings, conclusions, and 

opinions based on the autopsy photos and my experience has been that 

they in fact have come certain many times even in a case Mr. 

DiGiacomo had different opinions than the original coroner.  And so 

ultimately, I do know that these coroners are looking at them 

independently and forming their own conclusions based on the 

000227
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photographs and things that were taken, and so I don’t find there is a 

confrontation clause issue with that, and so I’m going to deny the 

motion.  State to prepare the order. 

MR. DiGIACOMO:  Thank you, Judge.   

THE COURT:  See you guys back for central calendar call.  

MR. CANO:  One other issue I think that --  

THE COURT:  Oh, sure.   

MR. CANO:  -- I can bring it up here.  Abel Aguilar is one of 

the main witnesses, a victim of the burden with intent potentially. 

THE COURT:  Remind me, is he a roommate or is he -- 

MR. DiGIACOMO:  He’s the husband of the deceased.   

MR. CANO:  Of decedent, yes.   

MR. DiGIACOMO:  Decedent.   

THE COURT:  Okay.  

MR. DiGIACOMO:  He is in the bathroom and calls 911 during 

the incident.  

THE COURT:  Oh, okay.  

MR. CANO:  Yes, and the reason why I’m bringing him up is 

we just got transcripts from the 911, regarding him as well as the 

decedent --  

THE COURT:  Mm-hmm.  

MR. CANO:  -- in this case. And we anticipate obviously the 

State trying to move into 911 issues.  I just inquired with Mr. DiGiacomo 

if they anticipate bringing him in.  He says that he does not anticipate 

having have him to come in to testify. 

000228
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APPENDIX E 

Eighth Judicial District Court’s Oral Decision on Matadamas-

Serrano’s Renewed Objection to Preclude Dr. Simons’ Testimony 

at Trial 

(Excerpt from Transcript) 



TRAN

DISTRICT COURT
CLARK COUNTY, NEVADA

*  *  *  *  *

STATE OF NEVADA,
Plaintiff,

vs.

RUBEN MATADAMAS-SERRANO,
Defendant.

___________________________

)
)
)
)
)
)
)

CASE NO.  C-20-348870-1
DEPT. NO.  II

TRANSCRIPT OF
PROCEEDINGS

BEFORE THE HONORABLE CARLI KIERNY, DISTRICT COURT JUDGE

WEDNESDAY, FEBRUARY 14, 2024

TRANSCRIPT OF HEARING RE:
JURY TRIAL - DAY 3

APPEARANCES:

FOR THE STATE: MARC DIGIACOMO, ESQ.
Chief Deputy District Attorney
JOHN TORRE, ESQ.
Deputy District Attorney

FOR THE DEFENDANT: CHARLES CANO, ESQ.
QUINTIN DOLLENTE, ESQ.
MELINDA SIMPKINS, ESQ.
Chief Deputy Special Public Defenders

RECORDED BY:  JESSICA KIRKPATRICK, COURT RECORDER
TRANSCRIBED BY:  DICTABIRD TRANSCRIPTION SERVICES, LLC

Case Number: C-20-348870-1

Electronically Filed
5/17/2024 7:28 AM
Steven D. Grierson
CLERK OF THE COURT
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THE COURT:  Otherwise we will take an involuntary

15-minute break.

Oh, State, there's some pictures --

MR. DIGIACOMO:  I will grab them.

THE COURT:  -- still left up on the stand.

MR. DIGIACOMO:  Yeah.  I will grab those.

STACEY SIMONS

[having been called as a witness and being first duly

affirmed, testified as follows:]

THE CLERK:  You may be seated.

THE WITNESS:  Thank you.

THE CLERK:  And may I have you please state and spell

your first and last name.

THE WITNESS:  Yes.  My first name is Stacey,

S-t-a-c-e-y, last name is Simons, S-i-m-o-n-s.

DIRECT EXAMINATION

BY MR. DIGIACOMO:

Q Doctor, how are you employed?

A I am a medical examiner with the Clark County Office

of the Coroner/Medical Examiner.

Q How long have you been with Clark County?

A Since April of 2023.

Q How long have you been a medical examiner or forensic

pathologist?

A Since 2010 when I started my fellowship year.

000821
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Q I'm imagining to do the job that you do, you have

certain training, education, and background?

A Yes.  That's correct.  So I am a medical doctor.  So I

did four years of undergraduate school and then went to four

years of medical school.  After four years of medical school,

I trained as a pathologist for four years.  After the four

years training as a pathologist -- at which time, I was

already a medical doctor -- I had one year of specialty

training in forensic pathology.  And then went out into the

workforce.

Q And then where did you practice medicine before you

came to Clark County?

A So I practiced mostly in Florida.  So from 2010 until

2016, I was practicing in Florida at some of the larger

offices: Miami, Jacksonville.  Then I went out to Hawaii and I

was the coroner's physician for a year and a half in Maui

County in Hawaii.  And then came back.  Was in Palm Beach

County in Florida for two and half years and then a short bit

in Brevard County.  And then came out to Clark County.

Q What does a medical examiner, forensic pathologist,

coroner's physician, what do they do for a living?

A So basically, we're trained -- as a pathologist, we

are trained to identify disease and injury.  As a forensic

pathologist, we have extra training that allows us to evaluate

a person who has passed away in situations of unexplained

000822
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death, unexpected death, sudden death, suspicious death, and

violent death.  And so the job entails doing an examination of

the outside of the body and then an examination of the inside

of the body, looking at things -- you know, for injury,

disease, and trying to put those pieces together.

Q At times, do you also have to review medical records?

Let's say a victim was transported or spent a substantial time

in -- in a medical facility?

A Yes.  I would say that's a large portion of our job.

And, you know, upwards of hundreds of cases a year require

record reviews.  Yeah.

Q Now, obviously, you weren't here in December of 20 --

December 31st of 2019 when this autopsy was conducted.  What

information did you have to form the opinions you're going to

give this jury today?

A So I had access to the autopsy report from the

pathologist who performed the autopsy, as well as photographs

that were taken during the time of the autopsy.  I also had

access to a limited but -- but pretty complete set of medical

records that were, you know, again, just the usual records

that we have available.  And then access to, you know, just

sort of information that our investigators had put together.

It's an investigator's report that are -- that's internal to

the coroner's office.

Q Did you review all of that information and form your

000823
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own opinions as to, like, the cause and manner of death of

Maribel Garibay?

A Yes, I did.

Q Now, the medical examiner who did conduct this

examination, she is no longer with Clark County Coroner's

Office. Would that be fair?

A That's correct.  Yes.

Q Now, when the coroner's office gets a --

MR. CANO:  I don't mean to interrupt.

Your Honor, prior to her giving her opinion on this, I

just want to renew our objection that you previously ruled on.

THE COURT:  Okay.

MR. CANO:  Just [indiscernible].

THE COURT:  Noted for the record.  Thank you.

MR. CANO:  Thank you.

Go ahead.

BY MR. DIGIACOMO:

Q Prior to -- sorry, ma'am.  I can't remember the

question.

Oh, when a deceased person, a human body comes into

the coroner's office, is it assigned a unique number?

A Yes, it is.

Q And that unique number, does it go on everything

including the photographs?

A Yes.

000824
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Holman; Seat 2, 951, Hockersmith; Seat 3, 712, Roldan; Seat 4,

738, Su; Seat 5, 743, Rodriguez; Seat 6, 807, Waymire; Seat 8,

814, Yurk; Seat 9, 945, Kahle; Seat 10, 846, Russell-Truman;

Seat 11, 942, Nance -- sorry -- 968, Crom; 12, 942 -- sorry.

Did I mess this up?

MR. DIGIACOMO:  No.  942 --

THE COURT:  942 --

MR. CANO:  Is that 11, Nance?

THE COURT:  11, Nance.  Seat 12 would be 879,

Guerrero; Seat 13 would be 908, Carrillo; and then Seat 14

would be 918, Pickering; Hay would fall off naturally --

MR. CANO:  Yes.

THE COURT:  -- given the -- given the -- okay.  That's

as it certainly sits.  Did you want -- did either side want to

make a record or an objection regarding the other side's use

of peremptory challenges?

MR. CANO:  Yes, Your Honor.

THE COURT:  Okay.

MR. CANO:  Does the State have any?

MR. DIGIACOMO:  No.

MR. CANO:  Okay.  We would like to make a challenge

based on Batson versus Kentucky.  Seems to be a pattern of

eliminating mixed-raced minorities.  The first eight pics:

Day, Ayson, Fabian, Williams, and Coreas have all identified

themselves as either black, Hispanic, or Asian -- Latino or

000494
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Asian.  It seems to be a pattern of eliminating minorities

from this panel.  My client is of Latino descent.  I believe

that there's a prima facie case of a recognizable group that's

being eliminated.  Based on the totality of the circumstances

of the facts, we think that it's improper to eliminate them.

And also, I'm not sure if any of this information is

going to be coming out or not, my client's immigration status

may be a factor.  That makes it a sensitive to bias in this

case.  We are basing our -- our objections on Batson versus

Kentucky, 476 U.S. 79; as well as Wasson v, State, 130 Nev.

764; and Diomampo versus State, 124 Nev. 414.

THE COURT:  So you are just saying that in general, as

to support the people -- the people being stricken by the

State are a member of a cognizable racial group, you are just

saying, in general, they are minorities?

MR. CANO:  Well, I mean, they all identified that way

on their --

THE COURT:  I wouldn't -- don't you have to do that

separately for each minority group or no?

MR. DIGIACOMO:  There's a case directly in Nevada that

says they have to identify the distinct group, because

otherwise, everybody in the panel is essentially a minority or

more than 50 percent now of a panel is minority, so how are we

supposed to be able to do pics.

MR. CANO:  According to what they identified

000495
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themselves on the jury questionnaire and per the Diomampo

versus State, 124 Nev. 414, mixed-raced challenges are fine.

So, I mean, they don't have to be for -- they are recognizable

groups of Asians, Latinos, and African Americans are being

challenged by the State.

And just to make a further record, I believe there was

nothing said by any one of those individuals that have been

stricken by the State to say that they wouldn't be able to be

fair and impartial in this case as well.

THE COURT:  Okay.  Okay.  So the Diomampo does seem to

state that they are all members of recognized ethnic

minorities that the State used there peremptories on.  Two

were African American, two were Hispanic, so I believe even

though I haven't -- haven't seen it, I believe that it's

acceptable to mixed-racial challenges.

MR. CANO:  Right.  Yeah, it doesn't have to be just

one group.

THE COURT:  Sure.

MR. CANO:  It can be mixed.  Yes.  That's what

we're --

THE COURT:  All right.  So who were the challenges

that you were making them on?  Which juror numbers?

MR. CANO:  If I can see the sheet, I can give it to

Your Honor.  I can tell you their names.  Day is 734; Ayson is

766, I believe.

000496
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THE COURT: 734, Day.  The next one was which one?

MR. CANO: Ayson.

THE COURT: Ayson.  Okay.

MR. CANO: Ayson, 766.

THE COURT: Okay.

MR. CANO: Then they did Fabian, 706.

THE COURT: 706.

MR. CANO: And then they did Williams, 719.  And those

last three were three minorities in a row.  And then the last

one they did was Coreas, 713.  Those are the ones that

identified themselves on their --

THE COURT: Okay.

MR. CANO: -- jury questionnaire.

THE COURT: And so Day identifies as?

MR. CANO: African American.

THE COURT: Okay.  Ayson identifies as?

MR. CANO: Asian.

THE COURT: Fabian identifies as?

MR. CANO: Hispanic.  Latino.

THE COURT: Okay.  And then Williams?

MR. CANO: African American.

THE COURT: And Coreas?

MR. CANO: Hispanic or Latino.

THE COURT: So the -- so the -- so a total of the

eight that were used, you are saying five --
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MR. CANO:  Five out of the eight.

THE COURT:  -- identify as --

MR. CANO:  Yeah.  Five out of the eight.

THE COURT:  Five out of eight.  Okay.  All right.  So

I find that the defense has raised sufficient facts to show a

prima facie case; however, at this time, I'm going to --

MR. DIGIACOMO:  Well, Judge, before we get there, I

would like to make a record about that.

THE COURT:  Okay.

MR. DIGIACOMO:  All due respect, I understand you can

say mixed race, but which mixed race would it be?  They are

basically taking the population of the State of Nevada.  Look

at our jury right now.  Ms. Holman, African American; Ms. Su,

Asian; Ms. Rodriguez, I am assuming is Hispanic based on the

name.  I'm just looking at these without even going through

the list we got.  Ms. Guerrero, Mr. Carrillo or Ms. Carrillo,

they are essentially making an impossible task for the State

which is, hey, guess what, you only get to use your strikes on

the Caucasian jurors which are less than 50 percent of the

jurors.  So we get -- we get half the jury pool that you don't

get to make peremps on; or essentially, I get to know

everything the State -- went into their decision process on

four or five of your pics.  And if the panel is 50 percent of

a mixed race and we use 50 percent of our peremps on the mixed

race, how is that a prima facie case that we have utilized are
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peremps on -- on -- in a way that targets a particular group

or race?  How is that humanly possible if that is the

situation that we are faced with here?

Looking at the makeup of this particular jury, Judge,

there -- and I'm just going through this quickly now because I

did not expect them to go, we get to pick every racial group

and then lump them together to decide that there's proof.

What do we -- what do we do with somebody who says other race

or there has been a number of other races that are in here as

well, Judge.  Their ethnicities are different than their race.

Some of them have race, Caucasian; ethnicity, Hispanic or

Latino.  How are you supposed to actually know that those

people are, in fact, a member of that race?

I actually thought Ms. Fabian was Asian looking at

her, but apparently she identified in her list as Hispanic.

Now, she was wearing a mask so it was difficult to tell.  But

that being said, I don't think that they can make -- just

basically saying by numbers that we've done this when they are

basically lumping every racial group together.

THE COURT:  So I mean, how do we reconcile this with

Diomampo where they used --

MR. DIGIACOMO:  I'm looking --

THE COURT:  -- two different racial groups together to

make a challenge with Hispanics and African Americans.

MR. CANO:  Asian -- African American.
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THE COURT:  Ultimately --

MR. DIGIACOMO:  I'm looking --

THE COURT:  -- when we are looking at those two groups

we would expect, what, 12 percent of the population for

African Americans and 22 to 23 percent for Asian -- for

Hispanic Americans.

MR. DIGIACOMO:  And they have added Asians as well, so

how many Asians do we have?

THE COURT:  And now we are at 10 percent -- I know.

MR. DIGIACOMO:  How -- how is it that we are supposed

to be able to do pics?  How is it that that matches?

And I am looking at Diomampo --

THE COURT:  Sure.

MR. DIGIACOMO:  -- right now because there's also --

it was -- I realize, and I believe maybe it is Turner

[phonetic] here because there is a yellow flag here.

[Pause in the proceedings.]

MR. DIGIACOMO:  So if you add those up, right, what

are we at?  50 percent of the population and we used five

strikes out of nine that becomes -- and then you also have to

look at the panel.  What was the panel, right --

THE COURT:  Right.

MR. DIGIACOMO:  -- in order to make that assessment.

So even if you make that assessment, you would have to go

through the panel and decide what was the panel.  They struck
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some that identify as Hispanic.  They struck some that --

well, they didn't strike anybody that identified as African

American.  I mean, that puts us at a really difficult position

to say based solely on numbers that this somehow qualifies.  I

think you have to do an analysis of the whole thing.

What are all the jurors?  What do they identify as,

both race and ethnicity because there is a whole lot of them

who say they are white but then also say their ethnicity is

Hispanic.

THE COURT:  So I mean -- so Diomampo gets us to, A,

that the people are a member of a cognizable racial group.

However, I understand Mr. DiGiacomo's argument that when you

add it up, they are no longer a minority when lumped together

in that way and I think that has some merit.

How do you -- how do you -- defense, how do you

establish the proponent of a strike, use the peremptory

challenges to remove from the venire members of the strike

opponent of -- I guess it doesn't have to be the same race.  I

mean, how do you establish the second component, that they are

using it purposefully?

MR. CANO:  Well, I think that you can tell by the

number of patterns, you know, they have eight peremps, they

used five out of the eight to eliminate people who identify

themselves as a minority group.

THE COURT:  So then the other four would have been
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used on --

MR. CANO:  There was --

THE COURT:  -- people that identify as white?

MR. CANO:  There was plenty of other people that could

have been used.  I believe --  I believe --

THE COURT:  So what raises an inference that they're

excluding prospective jurors from the jury because of their

race?

MR. CANO:  Can you repeat that, Your Honor.  I'm

sorry.

THE COURT:  What about the use of these strikes, given

what the entire venire itself looks like, raises an inference

that the proponent of a strike -- that the State excluded

prospective jurors from the jury because of race?

MR. CANO:  Well, I would disagree with their

categorization that 50 percent of the makeup was of minority.

I don't believe it was.

THE COURT:  We should have the breakup -- the

breakdown of all of the racial components of the -- of the

panel. Do you guys have that as page 2 or the second exhibit?

MR. CANO:  I didn't --

MR. DIGIACOMO:  We just have individuals.  We don't --

we don't get that.

MR. CANO:  We don't get that.

MR. DIGIACOMO:  Do you have it?
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[Pause in the proceedings.]

THE COURT:  You guys don't have the ethnicity and race

report?

MR. DIGIACOMO:  No.  But we have them individually and

I could go through those and put them on the record.

Ms. Holman, Juror Number 1, says race is

black/African-American.  Ms. Fabian says other race/ethnicity

Hispanic-Latino.

Ms. Milmeister said she was white --

THE COURT:  No.  I have -- literally the numbers.  I

can make that easier for you --

MR. DIGIACOMO:  Oh, you do?

THE COURT: -- of the racial breakdown of the

numbers --

MR. DIGIACOMO:  Okay.

THE COURT:  -- if you guys want.  Okay.  So I'm

ultimately going to make it a Court's exhibit.  The race

report, there is 5 Asian individuals in the 55, 6 African

American, 0 Hawaiian or Pacific Islander, 0 Native

American/Native Alaskan, 5 other race, 0 unknown, 39 white or

Caucasian.

MR. CANO:  So 39 in 55.

MR. DIGIACOMO:  And here is what I would say about the

Diomampo, Judge, is during the jury selection, the State used

all four of its peremptory challenges to dismiss prospective
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jurors, all members of recognized --

THE COURT:  And then 14 Hispanic.

MR. DIGIACOMO:  -- ethnic minorities and then

ultimately went through those.

But on our panel, Judge -- and that's -- as opposed to

the 32 is the only one we have to worry about.  We don't have

to worry about the rest that were behind us.

THE COURT:  Right.  You are right.

MR. DIGIACOMO:  So Ms. Holman, Ms. -- as I said, I

think I put on the record Ms. Milmeister, Ms. Nevarez was --

well, she was excused for cause.  Ms. -- Mr. Roldan says

white/Caucasian.  Mr. Coreas says, oh, yeah.  He says

white/Caucasian, slash -- and then he says ethnicity Hispanic,

so now of the --

THE COURT:  Oh, so you -- when you do see the

breakdown, you -- as Mr. Cano indicated, there were -- white

Caucasian does include then 14 of those --

MR. DIGIACOMO:  White Caucasians --

THE COURT:  -- white --

MR. DIGIACOMO:  -- are Hispanic.

THE COURT:  -- are Hispanic.  Correct.

MR. DIGIACOMO:  Yes.

MR. CANO:  Yeah, we are talking about who is in the

box, we're not just talking about who is in the jury pool.

THE COURT:  I understand.
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MR. CANO:  Yeah.

THE COURT:  That's what Mr. DiGiacomo just said.

MR. DIGIACOMO:  That's what I'm going through.  So of

our first five jurors, three of which are minorities, more

than 50 percent.

THE COURT:  Okay.

MR. DIGIACOMO:  Mr. Coreas says that he is

white/Caucasian but then he says his ethnicity is Hispanic.

And then Mr. Williams says he is Asian.  Ms. Duque says

white/Caucasian not Hispanic.  Ms. Day says she is African

American.  Ms. Su says she is Asian.  And Mr. Rodriguez says

he is white/Caucasian, Hispanic-Latino.

So of the first 1, 2, what, 11 jurors, there was a

single -- two.  There are two Caucasians of the -- what are we

supposed to do when we are using peremps?  We can only use it

on the two?  One of which they took out of the group.  So we

were down to one possible Caucasian from our first 11 picks.

Mr. Ayson says he's Asian.  Mr. Johnson was Caucasian

but they took him, so we couldn't take him.  Mr. --

Ms. Watters says she's Caucasian but they took them; we

couldn't take them.  Ms. Buttery was Caucasian, they took

them; we couldn't take them.  We did take Ms. Locke who was

Caucasian.

Mr. Goldman was a fill so I have to go backwards to

find Mr. Goldman.  Let's see what he reports.  929,
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Mr. Goldman was Caucasian.  They took him so we couldn't.

Mr. Carmichael --

THE COURT:  Okay.

MR. CANO:  If we are doing this, Your Honor, I mean --

MR. DIGIACOMO:  -- 800.

MR. CANO:  I don't mean to interrupt, Marc, but I

mean, they are saying we took them, they couldn't.  I mean

they, you know, prior to Mr. Goldman being a peremp, they

picked Ms. Ayson.  They could have taken Mr. Goldman if they

wanted to.

MR. DIGIACOMO:  Well -- but --

MR. CANO:  So I mean, they are making these choices

and I'm just trying to make sure that the record is clear.

THE COURT:  Sure.

MR. CANO:  It's not like, you know, oh, we took all of

these pics so they didn't have any pics so they were stuck

with doing this, because that's what he is trying to draw the

picture and that's not the case.

MR. DIGIACOMO:  Well, in all due respect, you have to

look at the panel as a whole.  Mr. Carmichael, which we did

take, was Caucasian.  Ms. Morgan, which was Caucasian, they

took her.  Mr. Waymire says he's Caucasian not Hispanic.  He

is still on the jury.  Ms. Yurk says other race.  I don't know

what other race is, but I -- she is still on the jury.  Kahle,

945, says she is white/Caucasian.  She is still on the jury.
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Russell-Truman, white/Caucasian.  Mr. Groberg, he was

white/Caucasian but he was taken by the defense.  Mr. Crom,

968, white/Caucasian.  Mr. Nance, 942 --

THE COURT:  Okay.

MR. DIGIACOMO:  -- we are almost done, Judge --

white/Caucasian.  Mr. Guerrero identified as -- 879, I believe

he identified as Hispanic but he might have been

white/Caucasian with Hispanic -- white/Caucasian, ethnicity

Hispanic, is still on the jury.  Mr. Williams, white/Caucasian

but he was taken by the defense.  Mr. Carrillo or

Ms. Carrillo -- Mr. Carrillo says white Hispanic --

white/Caucasian and Hispanic, still on the jury.  Mr. Ennis or

Ms. Ennis is 914 which is white/Caucasian, taken by the

defense.  And the last one is Pickering, white/Caucasian.

So what were we supposed to do -- when you look at

that list, what are we supposed to do?  And so if I used my

five peremps, I had to use them on only Caucasians?  How

would -- how could you make an assessment that somehow there

was a race basis?  I get Dicampo [sic] in the sense that you

had four peremps and used all four on the only Hispanics on

the panel or the only two racial groups on the panel, that can

be a prima facie case one way or the other.  But to say it in

this case, we want to combine all of them without looking at a

whole, we have 32 people we want the 12 best jurors, what are

they saying I'm being race [sic] about?  That I want to
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exclude what?

THE COURT:  All right.  Beyond the race of the first

five people -- of the five people that you have established,

anything else that you want to put on the record regarding the

State using race as a factor to strike these jurors?

MR. CANO:  No, Your Honor.  I mean, I think we

established a prima facie case.  I think the Court had said

that we did.  I think it's up to them going to the next step

to give neutral-based reasons for it.  You can see the makeup

of the panel that we have.

They -- you can see a systematic pattern, that they

have choices to make.  And, you know, I'm not going to go into

the State's of mind as to why they made those chases, but five

out of the eight peremps that they make were people of

different ethnicities or mixed races.  I mean, different

ethnicities but as a group, it's a mixed-race challenge that

we're making as we are allowed to by Diomampo.  And I think

we've established that.

So I think next step is if they've got to, you know,

give their race base -- other race-neutral basis since we are

offering these people, otherwise, I don't think they are

proper exemptions and they should be allowed to stay on the

panel.

THE COURT:  So I'm still really having a difficulty

with you saying that they're using these -- them.  I
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understand that you are grouping them, but when we look at the

racial composition, when -- if you are looking at African

Americans, we have an African American left on the jury.  If

we are looking at Hispanics, we have three Hispanics left on

the jury.  If we are looking at Asians, we have one left.  And

then we have somebody who's other race.

So I don't know that given the fact that these are

minority groups and so we wouldn't expect them to be

necessarily as represented in the numbers as equally -- as

much as Caucasian people when there are so many of them

already on the jury, I don't know that you have established

that -- even the prima fascia case, which I am understanding

is a very light burden.

MR. CANO:  Well, Your Honor, I mean, if you look at

the pattern of the people, I mean, it's obvious that they

marked all eight of them that are of minority descents and,

you know, they, you know, eliminate all of them.  Then it's a

no-brainer as far as establishing a prima facie case because

there is an obvious pattern.  But when you look at the five

out of the eight that are available when they had other

choices then they are choosing to systematically eliminate

those despite the fact that there are other minorities that

are left on the panel, we still have established that prima

facie case, Your Honor.

THE COURT:  State, final word before I make a ruling
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and move on on this one.

MR. DIGIACOMO:  Just that, Judge -- and, you know, as

you recall, the first 12, there was only, in their world,

three jurors that I get to choose from in the first 12 that

were in the box.  Otherwise, I have to answer to being called

a racist, and I think that's not prima facie evidence that I

am a racist.

THE COURT:  All right.  At this point, I'm going to

find that the State -- that the defense has not sustained

count one, that first prima facie case of racial

discrimination.  So we are not going to go further to step

two.

Anything further before we bring in the jury and

excuse the members that have been picked?

MR. DIGIACOMO:  Not from the State.

MR. CANO:  Not from defense, Your Honor.

THE COURT:  Okay.  Let's bring in the jury.

[Prospective jury panel reconvened at 5:26 p.m.]

THE COURT:  Marshal Stephenson, is this the entire

jury box?

THE MARSHAL:  It is.

THE COURT:  Okay.  You may be seated.

At this time, I'm going to thank and excuse the

following jurors.  If your name is read, feel free to exit out

the back doors.  706, Fabian; 707, Milmeister; 713, Coreas;
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