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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

TASHON EARL HURELL,
Petitioner,

Vs. CIVIL ACTION NO. 5:23-3556-MGL

BRIAN KENDALL,
- 777777 ""Respondent.

ORDER ADOPTING THE REPORT AND RECOMMENDATION,
GRANTING RESPONDENT’S MOTION FOR SUMMARY JUDGMENT,
AND DENYING THE PETITION

Petitioner Tashon Earl Hurell (Hurell) filed this 28 U.S.C. § 2254 petition (the petition)
against Respondent Brian Kendall (Kendall). Hurell is representing himself.

The matter is before the Court for review of the Report and Recommendation (Report) of the
United States Magistrate Judge suggesting Kendall’s motion for summary judgment be granted and
the petition be denied. The Report was made in accordance with 28 U.S.C. § 636 and Local Civil
Rule 73.02 for the District of South Carolina.

The Magistrate Judge makes only a recommendation to this Court. The recommendation has

no presumptive weight. The responsibility to make a final determination remains with the Court.

Mathews v. Weber, 423 U.S. 261, 270 (1976). The Court is charged with making a de novo
determination of those portions of the Report to which specific objection is made, and the Court may
accept, reject, or modify, in whole or in part, the recommendation of the Magistrate Judge or

recommit the matter with instructions. 28 U.S.C. § 636(b)(1).
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The Magistrate Judge filed the Report on July 23, 2024, but Hurell failed to file any
objections to the Report, even after having been given an extension of time to do so. “[Ijn the
absence of a timely filed objection, a district court need not conduct a de novo review, but instead
must ‘only satisfy itself that there is no clear error on the face of the record in order to accept the

recommendation.”” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005)

(quoting Fed. R. Civ. P. 72 adviscry committes’s note). Moreover, a failure to object waives

appellate review. Wright v. Collins, 766 F.2d 841, 845-46 (4th Cir. 1985).

After a thorough review of the Report and the record in this case pursuant to the standard set

forth above, the Court adopts the Report and incorporates it herein. It is therefore the judgment ot
this Court Kendall’s motion for summary judgment is GRANTED and the petition is DENIED.
To the extent Hurell moves for a certificate of appealability, such request is DENIED.
IT IS SO ORDERED.
Signed this 26th day of August, 2024, in Columbia, South Carolina.
/s/ Mary Geiger Lewis

MARY GEIGER LEWIS
UNITED STATES DISTRICT JUDGE

—

*ok ok ok ok —

NOTICE OF RIGHT TO APPEAL

Hurell is hereby notified of the right to appeal this Order within thirty days from the date

hereof, pursuant to Rules 3 and 4 of the Federal Rules of Appellate Procedure.




FILED: February 25, 2025

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

~ No. 24-6974
(5:23-cv-03556-MGL)

TASHON EARL HURELL

SRR »--Pet—itioner»-:Appel-lantrr-r--~~~~—~~A~~——-~—»—A

V.
BRIAN KENDALL

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, this appeal is dismissed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App. P. 41.
/s/ NWAMAKA ANOWI, CLERK




PER CURIAM:

Tashon Earl Hurell seeks to appeal the district court’s order accepting the magistrate
judge’s recommendation, granting summary judgment to Defendant, and denying relief on
Hurell’s 28 U.S.C. § 2254 petition. We dismiss the appeal for lack of jurisdiction because
the notice of appeal was not timely filed.

In civil cases, parties have 30 days after the entry of the district court’s final

judgment or order to note ar appeal, Fed. R. Anp. P. 4(a)(1)(A), unless the district court

extends the appeal period under Fed. R, App. P. 4(a)(5) or reopens the appeal period under

" Fed. R. App. P. 4(a)(6). “[Tlbe timely filing of a notice of appeal in a civil case is a

jurisdictional requirement.” Bowles v. Russell, 351 U.S, 205,214 (2007).

The district court entered its order on August 26, 2024. Hurell filed the notice of
appeal, at the earliest, on September 26, 2024, one day after the appeal period expired.
Because Hurell failed to file a timely notice of appeal or to obtain an extension or reopening
of the appeal period, we dismiss the appeal.

We dispense with oral argument because the facts and legal contentions are
adequately presented in the materials before this court and argument would not aid the
decisional process.

DISMISSED




FILED: April 7, 2025

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6974
(5:23-cv-03556-MGL)

TASHON EARL HURELL

Petitioner - Appellant

BRIAN KENDALL

Respondent - Appellee

MANDATE

The judgment of this court, entered February 25, 2025, takes effect today.
This constitutes the formal mandate of this court issned pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

/s/Nwamaka Anowi, Clerk




UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6974

TASHON EARL HURELL,
~ Petitioner - Appellant,

V.

—--—-BRIAN.-KENDALL,

Respondent - Appellee.

Appeal from the United States District Court for the District of South Carolina, at
Orangeburg. Mary G. Lewis, District Judge. (5:23-cv-03556-MGL)

Submitted: February 20, 2025 - Decided: February 25, 2025

Before AGEE, HARRIS, and RUSHING, Circuit Judges.

DismiSsed by unpublished per curiam opinion.

Tashon Earl Hurell, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.




3

Declaration: | Janah Hurell, do freely and willfully make this declaration, under the penalty of
perjury. | declare that all herein is true and goes as follows; On the night of 4-23-2014, Tashon
Earl Hurell was dropped off at my house around or a little after 8:00 pm. Tramaine Hurell, myself
and Tashon were talking and comunicating until Tramaine went to bed around 9:30-10:00 pm.
Tashon got on the phone un the living room and he and | were still comunicating until he got on
the bed with his brother around 11:00 pm. | received a phone call from my daughter, Tashima
Jones-Greene around 1:00 am on 4-23-2014. She told me a robbery had taken place ay the gas
station up the street from her apt. And the police were there searching because someone had
been on her porch. | told her that her brothers, Tashon and Tramaine were in the bed sleeping, |
would wake them up and we would come down there. Tashima said no she was fine. | still woke
Tashon and Tramaine up and told then what was going on. We spoke about going down there
but decided not to because Tashima said she was ok. Tashon and Tramaine laid back down and
I went back to my room, which was directly beside Tramaine's room. | stayed up until about 3 or
4 am. Neither Tashon or Tramaine left out of my house after 8 pm the prior night until after 8 am
the next day. | told trial counsel John Loy that | was available, willing and wanting to testify.
However he told me he wouldn't use me as an alibi witness because I'm Tashon's mother and
the would not believe me because mothers take up for their sons. I told him I'm not one of those
mothers but he said he didn't want to use me add a witness. Janah Hurell

‘ ?/W/{\ K L’ﬁ[\”w(/& MOV 21 2025

NOV 21 2025

LILY LEROY
% Notary Public, State of South Carolina
My Commission Expires
Feb. 16, 2033




Declaration:

Onthe mght of4 22 2014 my mpther anah Hurell my brother Tashon Hurell and | were at my
motheér’s house Tashon had_gotten dropped off around 8Spm. We were all talking and laughing and
commumcatmg I got inithe 'b‘ed around 10:00 pm.

Around 11:00 pm | felt the bed shift and saw Tashon getting in the bed next to me. I noticed it was
around 11 and rolled over and went back to sleep.

Later my mother, Janah Hurell, woke both me and Tashon up telling us the police were at my sister's,
Tashima, house. '

We tatked about what was going on down there and if we should go down there. But we ended up not
going. My mother went back to her room and | laid back down to go to sleep. Tashon got on his phone.

{ told trial lawyer that | was willing and ava|lab|e to testify but he said he wouldn't use me as an alibi
witness. We had this conversation at the public defender’s office.

White | was there the solicitor told me he'd drop my kidnapping charge if | testified against Tashon, and
said he wasn't gone to my mother's house that night. | tofd him | couldn't and wouldn't do that, because
Tashon was in fact at the house that night until the next day.

I told all of this to trial counsel Jon Loy, but he still said he didn't want to call me as a witness.

| Tramaine Hurell do freely and willfully make this declaration, under the penalty of perjury. | declare
that all herein is true and goes as follows.
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Call Records For 8634574946

6713/2034-10:16 AM

04/23/2014 16:15:42 690
0412312014 16:14:49 i1
0472312014 16:35:15 529
0472312044 16:4925 234
04/2372014 16:42:14 533
0472312074 17:5833 680
D423/2014 18:12:06 630
0472312014 18:1526 680
0412312074 18:17:46 630
D4[23/2014 18:17:57 5 .. 690

T i v etetegp
630
690

042372014 18:12:34
047232014 16:14:49
tnbound 042312014 16:3518
Outbountd 042372014 16:4125
Inbound DA2312014 16:42:14
Inboune {+472312014 17:57:32
Oulbound  0@/2372012 13084
Inbound 0472312014 18:13:40
{800) 863-3557 1 (800) 869-3557  Ouibound 04/23/2014 18:15:38
(843) 2400556 - -(643) 2400585 _ Outhound, 047232014 18:17:51 2
~(Be5) 2400566 ¥ (B43) 240-0566 ~ OuRbSnd ¥~ 04/2372016 18:18:03 “DU/23/2014 18:18:07
(843) 240-0566 Outhount 041232044 18:18:19 042312014 1820:51

Qutbound

{843) 926-2405
Outbound

(843) 926-2405
(856) 5627989
(843} 4374946
(856) 562-7989
(843) 4374046
(B43) 4374946
(843) 2400565
(843) 4374045

(843)437-4846
(843) 4374846
(856) 562-7989
(843) 4374946
{855) 562-7589
{805) 278-6020
(843) 4274846
(843) 240-0565
(543) 437.4046
(Se?ﬁm:‘g‘is ,
- (BA3Y 437:48486 7 +(843)
(843) 240-0566

(843} £37-4946
(843) 266-0566
{5491 2374946

3

(843) 4376945
0412312014 1B:27:49

(843) 437~:846
{B43) 4374945
(843) 4374946
(843) 4374946
{656) 552-7989
(843) 4374846
(B43) 4374946
(856) 552-7988
(843) 437-4946
(856) 562-7989
(843) 2374546
(856) 562-7989
(€43) 240-0566
(856) 562-7989
(843) 3712320
(856) 562-7888
(843) 4374946
{856) 562-7989
(e56) 562-7989
(B£3) 4374945
(843) 4374948
(843) £37-49¢6
(856) 562-7989
{856) 562-7489

(€00) B68-3657
(856) 562-7989
(843) 427-4946
(856) 562-7989
(856) 562-7989
{843) 4374346
{856) 552-7989
(843) £37-4946
(855) 582-7989
(B43) 437-4546
(843) £37-¢945
(843) 4374346
{843) 437-6946
(B43) 4574946
(856) 562-7989
(843) 4374946
(843) 4372945
(443) S31-6422
(443) 531-4422
{£36) 562-7988

41 (843) 4374846
11 (843) 4374946

(855) 552-7989
(855) 562-7989
1(800) 868-3557
(856) 562-7389

(856) 562-7989

(843) 2374946
(863) 4374946
(843) 4374946

{843) 4374946
(843) 4374826
(443) 5314422
(443) 5314422
(856) 562-7589
(B43) 437-4646
(8283) 4374946

CORRNT CORONG ATINK ASLIL MITTAIADY

Outbound 0472372014 18:21:47
OQutbound  04/23/2014 18:22:00
Outhound 0472372014 18:02:51
Outbound  04/23/2014 20:3328
{nbound 0472312014 20:43:21
Ouibound 0472372014 20:45:38
Outbound 04723120714 20:45:54
inbound 0472372014 20:48:02
Oubound 0472372014 20:50:18
tnbound 04/2312044 20:51:01
Outbound 0472372074 2¢:54:35
{ndbound 0472372014 21:02:38
inbound 04/23/2074 21:03:55
Inbound 0412372014 21:07:49
Inbound 0423/2014 21:29:13
inbound 04/23/20%4 21:38226
Qutbound 04/23/2044 21:43:23
Inbound 0412312074 22:42:46
Iabound 04723/2014 23:0439
Cutbound 0472412014 00:31:46
Outkound 04/24720%4 00:32:18
Outbound 047247204 00:33:05
Routed_Call  04/24/2014 01:34:37
Routed_Call  04/24/2074 01:35:43

04/23/2014 1822:03
0412372014 19:04:25
0412342044 20:34:16
0412312014 20:4321
0472312014 20:45:38
04/2312014 20:58:42
04/23/2014 20:48:02
0412372014 20:50:19
0412312014 20:51:01
0472372014 20:54:35
04/23/2014 21:00:38
0412372014 21:08:16
04/23/2014 24:1106
04/23/204 2129:42
0472312014 21:38:26
0472312074 21:43:23
041232044 23:03:07
0472372014 230722
0472472074 00:32:16
04/24/2014 00:32:56
Q42472014 00:23:27
04/24720%4 01:3€:45
04242014 01:35:50
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SUMMERVILLE POLICE CRIMINAL INVESTIGATIONS
GRAND JURY INDICTMENT FORM

Case Number: 14-032496 Date of incident: 04-23.2014

Incident Location: Kangaroo, 1365 Boonehill Road

Defendant #1: Hurell, Tashon Earl
Charges: Attempted Murder
Kidnapping
Robbery While Armed With a Deadly Weapon

Defendant #2:

SYNOPSIS / PROBABLE CAUSE
On 04-22-2014, Officers from SPD responded to the incident location in reference 1o a
gas station clerk bleeding from the head due to being beat with a baseball bat. The
victim was dragged across the fioor to the cash register where the subject took §106. A
K-8.Track led to an apartment near the incident location where a dollar bill with blgod
(tater identified as the victim'sjwas recovered._The defendant was located at the
‘apartment later this same. day and briefly spoke to delectives, Audio/Video recordings _
were reviewed and ihe defendanl was positively Tdentiiad” By his voice. Adicjes of
tlothing worrTby The Subject duming The incident were Jderilied as Belonging to the
defendant through a social media website and a witness statement.
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is there anything for any reason anybody might thing this is
suspicious. It’s whether or not there is actually
substantial circumstantial evidence that could support the
conviction. And without arguing further, I would submit tdA
the Court that there’s not.

THE COURT: Now, in the Bennett case, the line in
the Bennett case that gives me most concern is, the court
mustbdetermine whether the evidence presented is sufficient

to allow a reasonable juror to find the defendant guilty

beyond a reasonable doubt. I don’t think -- I think it has
to be sufficient, not just some evidence, even though when
I'm looking back over the Bostic case where they’re talking
about proof. The line in there is unless there’s a total
failure of competent evidence as to the charges alleged,

refusal by the trial judge to direct a verdict of acquittal

is not 1in error.
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view the video, arguably it meets the elements of the crimes

that were charged. 1In addition to the things that were
mentioned by the State as elements of the crime -- do I have
an independeﬁt witness that says the person matching the
description, the person who robbed and attacked the victim

went into the apartment and you did have a dollar bill with

the victim’s blood on it outside the apartment. The victim
/A\

-- 1 mean, the third-party witness identifies the suspect as
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coming and going. There are phone records of a phone that
are arguably the Defendant’s records if you believe that
that tee shirt was in the house, even though you’ve got the

conflicting testimony, I think the State -- a reasonable

juror could believe every step in the chain and for purposes

of a directed verdict motion, I’'m going to deny your motion,

I’m going to note your objection to my ruling and I’'m going
to deny your directed verdict motion. I think there is the
existence of evidence that a reasonable juror could believe
if they believe ever step in the chain of circumstantial
evidence that the State has presented. So, for that reason,
I’'m denying your directed verdict motion.

MR. LOY: Thank you, Your Honor.

THE COURT: Thank you.

All right. ©Now, we need to address the charge issues.
Do you want me to go ahead and address that before I bring
the jury out?

MR. WARD: Yes, sir.

MR. LOY: Having so successfully relied on Bennett
in my prior argument, my prior argument or my preceding
argument, I°11 --

THE COURT: Well, since the State relied on
Bennett, I think Bennett’s a good case to argue.

MR. LOY: Well, we all relied on Bennett. I just

relied on it unsuccessfully. Regardless, in Bennett -- I'm
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doubt. So it must be a reasonable doubt.

Now, ladies and gentlemen, let’s get to the issue.
We’ve already talked about -- you know, the fact that these
crimes occurred, I don’t think there’s going to be any
argument that these crimes did not occur. You saw them.

The question is did he do them? That’s the issue. All
right. 1It’s simple.

'And I would submit to you that a bloody d?}i@f,gégk

-

that has Ms.

inside the little fence on the porch balcony, whatever you
want to call it, of Apartment G-4. And you have an |
eyewitness, Lucas Hartman, who says I saw a man with a bag,
jump over that little railing and I heard him right below me
go in that apartment. Not once, but twice, okay? So what
does that do? Well, that makes G-4 the epicenter of this
case. In other words, all signs point to apartment G-4. So
the police, as they’re investigating, obviously they’re very
intéiested in apartment G-4 and thus the people that live at
apartment G-4. Because this person goes inside. He doesn’t
stop on the balcony, hide, you know, accidentally drop
something and leave. He goes inside. So that would tend to
make a person believe that they either belong there, they
live there or they have a reason to be there. They know
people there. All right? So that’s why the dollar bill,

the apartment and that eyewitness, that kind of starts
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