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FILED
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Clerk -

MiTcHELL CROCKER,

Plaintiff—Appellant |

CENTERPOINT ENERGY,

DeferndantAppelles.

Appeal from the United States District Court
for the Southemn District of Texas
USDC No. 4:24-CV-1051

Before HiGGINBOTHAM, ENGELHARDT, and RAMIREZ, Circusf
Fudges.
PER CuRIAM:®

After being terminated by CenterPoint Energy, Mitchell Crocker sued
for retaliation under the Americans with Disabilities Act, 42 U.S.C. § 12203,
retaliation under Texas Labor Code § 21,055, and defamation. The district
court granted CenterPoint Enerpy's motion for summary judgment,
dismissed all of Crocker’s claims, and denied his various motions. The

“*This opinion is not designinted for publication. See5TH Crn. R, 47.5.
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district court determined that Crocker abandoned his ADA reraliation claim,
presented no evidence of causation supporting his retaliation claim under
Texas law, aud presenied no evidence of 2 defamatory statement, The court
has carefully reviewed the briefs, records, and applicable lasv. We find no
error i the districr cowrt's grant of summary judgment. And becanse
Crocker failed 10 adequately brief how the district court erred in denying his
motions, he has forfeited those challenges. See Nichols v. Enterasys Netwarks,
Ine., 495 F.3d 185, 190 (5th Cir. 2007).

Finding no reversibie error, the judgment is AFFIRMED.!

Crocker asks the cotrt totake judicial notbee of centain adiudicative facis purszng
to Federal Rule of Evidence 201 Becanse these Facts are not the proper subject of fudicial
notice, his morivas for judicial notice are DENITED.
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United States Court of Appeals
for the Fifth Circuit

Urnsed Sreme Cooprt of Appeds
Fin Cirogi
‘ FILED
‘No. 25-20323 March 25, 2026
Sutnmiry Calendsr Lyle W. Cayce
Clerk

MircHELL CROCKER,

Plaineiff—Appellant,

CENTERPQINT ENERGY,

Defendant —Agpeliee.

Appeal from the United States District Court
for the Southern District of Texas
USDC No; 4:24-CV-1051

Before Higoingoraam, Encermarot, and Ramirez, Cirodt

Judges.

This cause was considered on the record on appedl and the briefs on
file.

IT IS ORDERED and ADJUDGED that the judgment of the
District Court is AFFIRMED.

IT IS FURTHER ORDERED that Appcllant pay to Appelice the
costs on appesl to be taxed by the Clerk of this Court.
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" No.25-20323

The judgment or mandate of this court shall issue 7 days afier the time
tofile s petition for rehearing expires, or7 days after eniry of an order denying
a timely petition for panel rehearing, péﬁtiﬁn'far :mheadﬁg en bane, ar moti‘;iﬂ
for stay of mandate, whichever is later. See Fen. R. App. P_ 41(8). The
court may shorten or extend the time by order. See 5111 CIR. R. 41 LLO.P.

a3 the mandate on May 12, 2026

Adtest: N AL
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B-1: Opinion and Order of the United States District Court (July 9, 2025)
i
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Unitad States District Count
snumar et of Tutes

ENTERED

UNTTED STATES DISTRICT COURT July 09, 2026
SOUTHERN DISTRICT OF TEXAS athan Ochenar, Clark
HOUSTON DIVISION

MITCHELL CROCKER,
Maintiff.
CIVIL ACTION NO. 4:24-cv-01051

v,

CENTERPOINT ENERGY,

Defendant.
OPINION_ AND ORDER

Defendant CenterPoint Energy has filed a motion for summary judgment.

Sce Dkt. no. Plaintiff Mitchell Crocker has filed a mation for elarifieation. See DKL

of. Having reviewed the briefing, the record, and the applicable law, I deny the
inulivn for clarification and grant the motion for summary judgment.

BACKGROUND

In September 2011, Crocker look a jul wilh CenterPoint. lle eventually

became a Senior Project Manager in the Continuous Improvement department.

Beginning in the fall of 2022, CenterPoint hegan having concerns with Crocker's

job performance. On four separate oceasivny belween September 7, 2022, and

November 22, 2023, Alexander Barrie, Crocker’s immediate supervisor, met with

Crocker about “his communication plans and reports, unacceptable performance

oh customer surveys, . . , inconsistent use of project management templates, and

poor attendance.” Dkt. 20-7 at 3.

Despite these coaching sessions, CenterPnint insiste that Cracker failed to

show improyement. On January 6, 2023, Bairie placed Crocker on a 60-day
Performance Improvement Plan (“PIP”). The PIP identified four main areas in
which Crocker needed to improve: (1) project quality, (2) collaboration, (3) client
feedback, and {4) attendance. Specifivally, the FIP requived Crocker to receive a
score of at least 85 percent on customer surveys and maintain attendance in line
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with his designated work schedule. Crocker did not meet the PIP objectives. He

seared only 73.14 percent un customer surveys. He also showed up to work more
lhau 30 minutes late on 22 scparate occasions betwern January 6, 2023, gnd
February 23, 2023. Because Urocker failed 1o meet his PIP ubjectives, CenterPoint
terminated his employment ou March 15, 2023.

On October 17, 2023, Crocker filed a charge of discrimination with the Equal
Employment Qpportunity ¢ lnmmission ( “EEOC™). In the chiarge, Crocker specificd
that CenterPoint had discriminated against him based on his race and color. After
receiving a right-to-sue letter, Crocker, vepresented by counsel, insttuted this
lawsuit in state court. Crocker's state coiift petition. the live pleading in this casc,
does not allege any causés of action for race or color discrimination, whether under
Title VII of the Civil Rights Act of 1964 (“Title VII”) or any sfate law equivalent.
Instead, Crocker brings retaliation claims under the Americans with Disabilities
Act ("ADA"), 42 U.S.C. § 12203, and Texas Labor Code § 21.055.* The Bctual
allegations underpinning Crocker’s federal and state law retaliation claims are
identical: Crocker “engaged in a protected activity by filing a charge of
discriimination.” and CenterPoint unlawfully terminatcd Crocker “very shortly
after” the company received notice that Crocker had filed a charge of
diserimination. Dit. 1-5 at 5. In addition to the retaliativn claims bLrought under
the ADA and the Texas Labor Code, Crocker alleges a defamation claim.

CenterPoint has moved for summary judgment on all of Uracker's claims.
Three days after CenterPoint filed its motion for summary judgment, Crocker's
couinsel asked to withdruw frum the case. Crocker now represents himsclf in this
matter.

* Section 12203 prohibits retaliation against a person because he has exercised his rights
undcr the ADA. See 42 U.S.C. § 12203,

2 Section 21.055 prohibits an emplayer from retaliating against a person who, among
other things, “makes or files a charge” of diserimination. "Tex. Lab. Code § 21.055.

2
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MOTION FOR CLARIFICATION
Refare I turn 10 CenlerPuint’s motion for summary judgment, | will first
address Crucker's motion for clarification, which he filed on the same day as his
summary judgment response, In the motion for clurification, Crocker sceks four
types of relief: (1) “Clarification of Disputed Facts™; (2) “Compelled Dosumentary
Discovery”; (3) “Acknowledgment of Violations™; and (4) “Preservalion of Pro
Sc Rights and Judieial Notice.” [kt. 26 at 10—12. For the reasons that follow,

Crocker's motion for clarification is denied,

The first two categories—Clarification of IDisputed Facts and Cuwpelled
Documentary Discovery—are nothing more than a motion to campel discovery
masquerading as a motion for clarification. Crocker specifically asks me to "[o]rder
[CenlerPoint] to disclose the complete methodology and basls of the iuterpal
survey . . . and to detail the rationales underlying the imposition of both the PIP

__and the Altetnative Work Schiedule Agreement.” Id. at 10. Crocker also reqnests
(Liat 1 “[d]irect | CenterPoint] to produce all velevant internal communications from
company departmeats . . . that directly fnterfered with [Lis] career development.”
id. at 11, To the extent Crucker seeks discovery from CenterPoint, that ship has
sailed. Discovery closed on January 27, 2025, and Crocker did not serve a single
discovery request during the discovery period. See DKL 17 at 2. Tle offera no
reason—much less govd cause—for medifying the discovery deadline.

The third catcgory Acknowledgment of Violatinns—asks me 1o

|ajcknowledge that [CenterPoint's} sequential adverse
actions—incliding the impusitivu of the Alternative Work Schedule
Agreementd, the pretextual PIP, the ostracization and exclusion
following the EEOC Charge , .. , and the termination on March 15,
2029—constitute clear vialahons of itle VII, the Texas Cominissium
on Human Rights Act, and the whisUeblower Protection Act.
Dkt. 26 at 11—-12. This appears to be a request to grani snmmary judgment in
Cracker’s favor on claims arising under “Title VII, the Texas Commission on
Human Rights Act, and (he Whistleblower Proteetion Act.” Id. at 12, There are

several problems with this request. First, the deadline for filing a dispositive
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motion passed on March 3, 2025, and Crucker did not file the present motion until
seven weeks after thal date. Second, the statutory basis upon which Uracker seeks
relicf—"Title V11, the Texas Comunission on FHuman Rights, and the Whistleblower
Protection Act—are not mentioned it his operative pleading for affirmative relief.
‘Vhird, Crocker offers no explanation as to why he should be entitled to prevail on
these unpled claims; he simply claims he js jn the right.

The fourth eategnry—Preservation of Pru e Rights and Judicial Netice—
asks me to (1) liberally construe Crocker’s pleadings since he is proceeding pro se,
and (2) take judicial notice of an unsigned and undated letter from Crucker Lo the
court. Although Cracker is curtently representing himself in this litigation, he was
previously represented by an attorney who filed the operative pleading on
Crocker’s behalf before withdrawing from the ease. Still, even i1 liberally cucslrue
Cracker’s pleadings as he requests, Crocker's pro se status does not excuse him
from the burden of establishing that there is a genuine issue of material fact in
order to avoid summary judgment. See EJ.0Q.C. u. Simbald, Ltd., 767 F.3d 475,
484 (5th Cir, 2014). Un the judicial notice issue, {he uusigned and undated letter
is not the pruper subject of judicial notice as it does not involve facts that are
(1) “generally known within the trial court’s territorial jurisdiction™; or (2) capable
of accurate and ready determination “from sources whose accuracy cannot
reasonably be guestioned.” Fed. R. Evid. 2o:®)(1)~(2).

I now turn to the motion for swmmary judgment.

MOTION FOR SUMMARY JUDGMENT
A. LEGAL STANDARD

Summary judgment is proper when “there is no genuine dispute as to any
matarial fact and the movant is entitled to judginenl s a matter of law.” Fed. R.
Civ. P. 56(x). “A fact is material if it might affect the outcome of the suit and »
factual dispute is genuine if the evidence is such that a reasonable jury could return

a verdict for the nonmoving party.” H a‘ruille . City of Houston, 945 F.3d 870, 874
(sth Cir, 2019) (citation modified), To survive summary judgment, the nonmovant
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must present evidence to snpport each essenlial element of his claim. See Celotex
Corp. u. Catrell, 477 U.S. 347, 322 (1986). The nonmovant’s “purden will not be
salisfied by some metaphysical doubt ag to the material facts, by conclusory
allegations, by unsubstantiated assertions, or Ty only a scintilla of evidence.”

Boudremex v, SWIRt Transp. Co., 402 F.3d 536, 540 (sth Cir. 2005) (quotation
omitted). Rather, “the nonmovant must identify specificevidencein therecord and

articulate the precise manner in which that evidence supports his or her claim.”

Crarr v, Air Line Piluts Ass'n, m#l, 866 F.3d 597, 601 (5th Cir. 2017) (citation
muodified).
B. RETALIATION CvAMS

As noted, Crocker's live pleading advances two retaliation claims—ofié
uuder the ADA and the other under the Texas ] abar Code.

1. ADA Retaliation Claim

At 4 June 6. 2025 hearing, Crocker voluntarily abandomed his ADA
retaliation dlaim. As o result, the ADA retaliation claim is no longer before me.

2. Texas Lahor Cade § 21.055 Retuliativie Claim

Tiirning to the Tesas Labor Code § 21.055 retaliation elaim, CenterPaint
argues that this claim is barred because Crocker has failed to exhaust lis
administrative remedieg as it relates to disability discrimination. The problem with
this argument is lhat Crocker's §21.055 claim is not based on disahility
diserimination. In his live pleading, Crocker claime he “filed a charge of racial
discrimination with the [EEOC),” and that he was fired “very shortly after” for
filing that charge of discrimination. Dkt. t-5at 4, 5.

As I indicated at the June 6, 2025 hearing, this claim confuses me. The
summary judgment record indicates that CenterPoint terminated Crocker on
March 15. 2024. See Dkt 20-2 at 29, Crocker did not file his administrative charge
with the EEOC until October 17, 2023. See Dkt. 20-11 at 3. Because Crocker filed
his EEOC charge approximately seven months ufter his employment with




