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Abraham Thomas, a pro se Michigan resident, appeals the district court’s judgment

disposing of his claims against his former employer, the United States Postal Service (USPS). This

case has been referred to a panel of the court that, upon examination, unanimously agrees that oral
argument is not needed. See Fed. R. App. P. 34(a). For the reasons set forth below, we affirm.
L Factual & Procedural History

Thomas, who is of South Asian Indian descent, worked for USPS from May 2014 to
March 2023, holding multiple positions in both mail distribution and customer service. In
March 2016, he injured his ankle while working as a mail carrier at a USPS office in Warren,
Michigan, which led to a dispute about his entitlement to injury leave. USPS and Thomas resolved
that dispute using the union’s grievance process the following month, and Thomas agreed not to

further pursue that claim.
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In January 2018, Thomas sought reassignment to a maintenance mechanic position, but

USPS did not consider him even though he later passed the qualification exam. Thomas alleged
that USPS began processing his application but suddenly discontinued that process without notice.
On May 12, 2018, Thomas filed a formal complaint with the Equal Employment Opportunity
Commission (EEOC) (Complaint No. 4] -481-0092—18), alleging that his non-selection was due to
his race and prior EEO activity. The EEOC ultimately found no discrimination and issued Thomas
a right-to-sue letter on April 4, 2022.

A few months after USPS discontinued Thomas’s mechanic application, Thomas filed
another EEO complaint (Complaint No. 4J-481-0182-18), alleging that he was subjected to a
hostile work environment based on his race and prior EEO activity. He specifically claimed that,
between June and October 2018, his supervisors denied him assistance for his injuries, were rude
to him, refused him access to leave forms, refused (or only partially approved) his leave requests,
and spied on him. The EEOC again found no discrimination and issued a right-to-sue letter on
March 13, 2020, notifying Thomas that he must file suit in federal court within 90 days—or no
later than June 11, 2020—if he wished to pursue his claims further.

In November 2019, USPS reassigned Thomas to work as a bulk-mail clerk at a customer-
care center in Troy, Michigan. Then, in September 2021, Thomas bid for, and was awarded, a
position as a distribuﬁon clerk at a metroplex processing and distribution center in Pontiac,
Michigan. Thomas alleged that his supervisors at the metroplex facility discriminated against him
because of his race, national origin, and disability and retaliated against him for his prior EEO
activity. In particular, he alleged that between April and September 2022, his supervisors were
rude to him, forced him to work outside of his physical limitations, accused him of poor
performance, and failed to recommend him for internal promotions. Thomas filed an informal
EEO claim based on these allegations, and USPS notified him in response that he could file a
formal EEO complaint, but that he had only 15 days to do so. Thomas did not meet that deadline,
and the EEOC dismissed his complaint (Complaint No. 1F-441-0296-22) because he had not

timely initiated the administrative process.
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Meanwhile, starting in 2021, Thomas began requesting leave under the Family and Medical
Leave Act (FMLA) for anxiety “flare up[s]” and back pain. USPS granted Thomas FMLA leave
on nearly 40 separate occasions for a period of nearly 60 days, but Thomas alleged that his
supervisor improperly denied him unpaid FMLA leave for 44 days between May 10 and
October 21, 2022. The disputed leave requests stemmed from Thomas’s belief that he should not
be required to work in other areas of the metroplex facility that required more physically
demanding work. For example, on July 11, 2022, Thomas’s supervisor assigned him work in
another part of the facility, but Thomas refused the assignment and requested unpaid FMLA leave
for the remainder of the shift. The other disputed leave requests followed the same pattern, except
that Thomas claimed that some of his FMLA leave requests were a “peaceful protest.” On
October 3, 2022, Thomas requested unpaid FMLA leave for an entire month because he “no longer
want[ed] [to] work under” his supervisors.

On October 22, 2022, in response to Thomas’s complaints, USPS transferred Thomas from
the metroplex facility to the Troy customer care center, where he worked as a customer care agent
primarily answering telephone calls. On October 26, 2022, Thomas took unscheduled leave and
remained on leave without explanation until November 9, 2022. USPS did not grant him FMLA
leave for his absence, and Thomas does not dispute that this denial of FMLA leave was proper. In
January 2023, Thomas became ineligible for FMLA leave because he had not worked 1,250 hours
in the previous 12 months. Thomas resigned from USPS two months later. In his resignation
letter, Thomas alleged that unknown USPS personnel had fraudulently altered his time and
attendance records and his bids for other positions.

Meanwhile, in July 2022, Thomas filed this federal lawsuit, alleging in his operative
complaint that USPS discriminated against him based on his race, sex, religion, national origin,
disability, and age and retaliated against him for filing EEO complaints and engaging in other

protected whistleblowing activity. He asserted claims under Title VII of the Civil Rights Act of

1964, 42 U.S.C. § 2000e, et seq.; the Rehabilitation Act, 29 U.S.C. § 701, et seq.; the Age

Discrimination in Employment Act (ADEA), 29 U.S.C. § 621, et seq.; the Equal Pay Act (EPA),
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29 U.S.C. § 206, et seq.; the FMLA, 29 U.S.C. § 2601, et seq.; and the Whistleblower Protection
Act (WPA), 5U.S.C. §§ 2302(b)(8), (9). He also asserted a claim under 18 U.S.C. § 1703, a
criminal statute prohibiting postal employees from delaying or destroying mail. Thomas sought
damages and expungement of his employment records.

On USPS’s motion, the district court dismissed Thomas’s non-FMLA claims pursuant to
Federal Rule of Civil Procedure 12(b)(6) for failure to exhaust (or timely exhaust) administrative
remedies or failure to state a claim. After discovery, the district court granted summary judgment
in favor of USPS on Thomas’s FMLA claim.

Thomas now appeals, challenging the district court’s dismissal of his claims under
Rule 12(b)(6) and the adverse summary judgment ruling.

IL Law & Analysis
a. Exhaustion of Administrative Remedies

Thomas alleged that he was subjected to race, sex, national-origin, disability, religion, and
age discrimination during his employment with USPS and was retaliated against for filing EEO
complaints, all in violation of Title VII, the ADEA, the Rehabilitation Act, and the WPA. Title
VII and the ADEA prohibit employers from “discriminat[ing] against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such individual’s
race, color, religion, sex, or national origin,” 42 U.S.C. § 2000e-2(a)(1), or “because of such
individual’s age,” 29 U.S.C. § 623(a)(1). They also prohibit retaliation against empioyees who
oppose discriminatory employment practices. 29 U.S.C. § 623(d); 42 U.S.C. § 2000e-3(a). The
Rehabilitation Act prohibits federal agencies from discriminating or retaliating against disabled
employees, Hiler v. Brown, 177 F.3d 542, 545 (6th Cir. 1999) (citing 29 U.S.C. §§ 791, 794), and
the WPA prohibits retaliation for whistleblowing activity, such as disclosing illegal conduct, gross
mismanagement, gross wasting of funds, or health and safety risks, 5 U.S.C. § 2302(b)(8).

The district court concluded that most of Thomas’s claims under these statutes were

procedurally barred due to his failure to exhaust (or timely exhéust) his administrative remedies.

Before filing claims under Title VII, the ADEA, the Rehabilitation Act, or the WPA, a plaintiff
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must first exhaust his administrative remedies. See Chinniah v. Fed. Energy Regul. Comm’n, 62
F.4th 700, 702 (2d Cir. 2023) (WPA); Bryant v. Wilkie, 834 F. App’x 170, 173 (6th Cir. 2020)
(Title VII & Rehabilitation Act); Spengler v. Worthington Cylinders, 615 F.3d 481, 489 (6th Cir.
2010) (ADEA). If a plaintiff fails to exhaust administrative remedies, any subsequent action is
subject to dismissal. See Fort Bend County v. Davis, 587 U.S. 541, 543-44 (2019). We consider
Thomas’s claims under these statutes.

Start with Thomas’s WPA claim. Federal law requires plaintiffs with WPA claims to “seek
corrective action” from the Office of Special Counsel and the Merit Systems Protection Board
prior to filing suit in federal court. 5 U.S.C. §§ ' 1214(a)(3), 1221. Thomas failed to allege that he
complied with this mandate. Because Thomas went straight to federal court with his WPA claim,
in contravention of the administrative process set forth in § 1214(a)(3), the district court correctly
concluded that it lacked authority to consider that claim. See Stella v. Mineta, 284 F.3d 135, 142
(D.C. Cir. 2002) (“Under no circumstances does the WPA grant the District Court jurisdiction to
entertain a whistleblower cause of action brought directly before it in the first instance.”).

Turning to Thomas’s age, sex, and religious discrimination claims under Title VII and the

ADEA, the district court deemed these claims unexhausted because Thomas failed to raise them

in his administrative complaints to the EEOC. A discrimination claim is not exhausted “unless the
claimant explicitly files the claim in an EEOC charge or the claim can reasonably be expected to
grow out of the EEOC charge.” Jones v. Sumser Ret. Vill., 209 F.3d 851, 853 (6th Cir. 2000)
(quoting Abeita v. TransAmerica Mailings, Inc., 159 F.3d 246, 254 (6th Cir. 1998)). “[W]here
facts related with respect to the charged claim would prompt the EEOC to investigate a different,
uncharged claim, the plaintiff is not precluded from bringing suit on that claim.” Weigel v. Baptist
Hosp. of E. Tenn., 302 F.3d 367, 380 (6th Cir. 2002) (quoting Davis v. Sodexho, Cumberland Coll.
Cafeteria, 157 F.3d 460, 463 (6th Cir. 1998)).

Thomas did not check the boxes on his EEO complaints indicating that he had been
discriminated against because of his age, sex, or religion, and the narratives that he provided in

support of his charged claims made no mention of disparate treatment based on those
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characteristics.! Thomas thus failed to allege sufficient facts that would have put the EEOC on
notice that he perceived himself to be a victim of age, sex, or religious discrimination. Moreover,
these claims are not reasonably related to the claims actually charged such that they would have
been expected to follow from an investigation of Thomas’s other discrimination claims.? See id.
The district court properly dismissed these claims as unexhausted.

Thomas’s remaining discrimination and retaliation claims, apart from his Title VII claims
relating to his non-selection for the mechanic position in 2018, all stem from his latter two EEO
complaints (Complaint Nos. 4J-481-0182-18 & 1F-441-0296-22). But Thomas cannot obtain
judicial review of the claims presented in Complaint No. 1F-441-0296-22 because he did not file
that complaint with the EEOC within 15 days of the conclusion of the informal counseling process.
Jackson v. U.S. Postal Serv., 816 F.2d 680, 1987 WL 36977, at *1 (6th Cir. Apr. 7, 1987)
(unpublished table decision) (order); 29 C.F.R. § 1614.106(b). Although that requirement is not
jurisdictional and “is subject to waiver, estoppel, and equitable tolling,” Zipes v. Trans World
Airlines, Inc., 455 U.S. 385, 393 (1982); see 29 C.F.R. § 1614.604(f), Thomas did not invoke any
of these defenses below. Therefore, the district court properly dismissed all of Thomas’s claims
stemming from Complaint No. 1F-441-0296-22.

b. Untimely Claims
In addition, although not expressly addressed by the district court, Thomas cannot obtain

judicial review of the Title VII race discrimination and retaliation claims presented in Complaint

No. 41-481-0182-18 because he filed this lawsuit more than 90 days after the EEOC issued its final

! The narrative that Thomas provided in support of his second EEO complaint (Complaint No. 4J-
481-0182-18) accused his supervisors of chiding him for leaving work early to drive his son to
church on one day and then denying him permission to leave work early to drive his son to church
on another day. But these allegations hardly support an inference of religious-based
discrimination.

2 Although Thomas also could have exhausted his ADEA claim by giving the EEOC 30 days’
notice of his intent to file suit under that statute, see 29 U.S.C. § 633a(d), he failed to allege that
he gave such notice.
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decision on those claims. See 42 U.S.C. § 2000e-5(f)(1); Thompson v. Fresh Prods., LLC, 985
F.3d 509, 520 (6th Cir. 2021).

In any event, the Title VII claims stemming from this complaint were subject to dismissal
under Rule 12(b)(6) for failure to state a claim. Thomas alleged in that administrative complaint
that he was subjected to a hostile work environment between June and October 2018 because of
his race and prior EEO activity. But Thomas did not allege sufficient facts in his amended
complaint to support an inference that any actions taken by his supervisors were motivated by his
race or engagement in legally protected conduct. See Ashcroft v. Igbal, 556 U.S. 662, 681 (2009)
(explaining that conclusory allegations of discrimination are insufficient to state a claim).

c. Failure to State a Claim

The district court dismissed Thomas’s remaining Title VII claims, as well as his claims
under the EPA and 18 U.S.C. § 1703, under Rule 12(b)(6) for failure to state a claim. We review
a district court’s dismissal of a claim under Rule 12(b)(6) de novo. Mohlman v. Fin. Indus. Regul.
Auth., 977 F.3d 556, 558 (6th Cir. 2020). To avoid dismissal, “a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.” Igbal, 556
U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Id. When considering a district
court’s decision on a Rule 12(b)(6) motion to dismiss, we must “construe the plaintiff’s complaint
liberally, in [the] plaintiff’s favor, accepting all factual allegations as true and drawing all
reasonable inferences in favor of the plaintiff.” Logsdon v. Hains, 492 F.3d 334, 340 (6th Cir.
2007). As a pro se litigant, Thomas is entitled to a more liberal construction of his pleadings than
if he were represented by counsel. See Haines v. Kerner, 404 U.S. 519, 520-21 (1972) (per
curiam).

Thomas claimed that USPS violated Title VII by not selecting him for a mechanic position
in 2018 because of his race and prior EEO activity. At the pleading stage, Thomas did not have to

plead facts establishing a prima facie case of discrimination or retaliation; he merely had to plead
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facts from which one could infer that USPS discriminated against him “with respect to [his]
compensation, terms, conditions, or privileges of employment, because of” his race, Keys v.
Humana, Inc., 684 F.3d 605, 610 (6th Cir. 2012) (quoting 42 U.S.C. § 2000e-(2)(a)(1)), and “that
there was a causal connection between [his] protected activity and the adverse employment action
taken against [him],” Prida v. Option Care Enters., Inc., No. 23-3936, 2025 WL 460206, at *6
(6th Cir. Feb. 11, 2025).

Thomas’s amended complaint contains no factual allegations from which an inference of
animus or retaliation can be drawn, beyond his conclusory assertions that USPS treated him
differently than non-South Asian employees and discontinued his application for the mechanic
position despite him being qualified for the job. He provided no facts allowing the court to infer
that his non-selection for the mechanic position was motivated by his race or prior EEO activity.
In fact, he failed to allege that he had any prior EEO activity when USPS discontinued his
application in early 2018. Thomas’s allegations of animus and retaliation are the type of “‘naked

299

assertion[s]’ devoid of ‘further factual enhancement’” that are insufficient to state a claim. Igbal,
.556 U.S. at 678 (alteration in original) (quoting Twombly, 550 U.S. at 557). Accordingly, the
district court properly dismissed these race discrimination and retaliation claims.

Thomas’s EPA claim fares no better. That statute proscribes pay inequities between

employees of opposite sexes “for equal work on jobs the performance of which requires equal

skill, effort, and responsibility, and which are performed under similar working conditions,” except

under certain enumerated exceptions. 29 U.S.C. § 206(d)(1). In other words, “[t]he EPA prohibits
employers from paying an employee at a rate less than that paid to an employee of the opposite
sex for performing equal work.” Beck-Wilson v. Principi, 441 F.3d 353, 359 (6th Cir. 2006).
Although Thomas alleged that USPS denied him overtime and promotion opportunities that were
given to female employees, he failed to allege that there were women doing the same job as him
who were getting paid more. The district court thus properly dismissed his EPA claim.

Thomas also claimed that USPS violated 18 U.S.C. § 1703, a criminal statute that prohibits

USPS employees from tampering with mail in their possession. Generally, however, criminal
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statutes “that ban conduct but do not identify specific beneficiaries” do not confer a private right
of action. Ohlendorfv. United Food & Com. Workers Int’l Union, Loc. 876, 883 F.3d 636, 641
(6th Cir. 2018) (citing Alexander v. Sandoval, 532 U.S. 275, 289 (2001)). Because § 1703 is
merely a ban on conduct, it confers no private right of action. See id. Consequently, Thomas—a
private citizen—had no cause of action for an alleged violation of § 1703, and the district court
properly dismissed this claim. Woods v. McGuire, 954 F.2d 388, 391 (6th Cir. 1992) (“[F]ederal
courts uniformly have held that there is no private right of action under [§ 1703].”).
d. Summary Judgment

Thomas also challenges the district court’s grant of summary judgment on his FMLA

claim. We review a district court’s grant of summary judgment de novo. Campbell v. Riahi, 109

F.4th 854, 860 (6th Cir. 2024). Summary judgment is appropriate only “if the movant shows that
there is no genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A genuine dispute of material fact exists if, taking the
evidence in the light most favorable to the nonmoving party and drawing all reasonable inferences
in that party’s favor, “a reasonable jury could return a verdict for the nonmoving party.” Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The district court construed Thomas’s amended complaint as asserting two distinct FMLA
claims: first, that USPS interfered with his FMLA rights; and second, that USPS constructively
discharged him for exercising his FMLA rights. The FMLA entitles eligible employees to
12 workweeks of leave per year for, among other things, “a serious health condition that makes
the employee unable to perform the functions of the position of such employee.” 29 U.S.C.
§ 2612(a)(1)(D). We recognize “two theories of recovery under the FMLA: interference and
retaliation.” Tennial v. United Parcel Serv., Inc., 840 F.3d 292, 307 (6th Cir. 2016).

Because Thomas premised his FMLA interference and retaliation claims on circumstantial
evidence, we evaluate those claims under the familiar burden-shifting framework articulated in
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See Donald v. Sybra, Inc., 667 F.3d
757, 761-62 (6th Cir. 2012). Under this framework, the employee has the initial burden of
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establishing his prima facie case; if he does so, the burden shifts to the employer to articulate a
legitimate, non-discriminatory reason for its actions; finally, the employee has the burden of
rebutting the employer’s proffered reasons by showing them to be pretextual. Id.

To prevail on a FMLA interference claim, a plaintiff must show that “(1) he was an eligible
employee; (2) the defendant was an employer as defined under the FMLA; (3) the employee was
entitled to leave under the FMLA; (4) the employee gave the employer notice of his intention to
take leave; and (5) the employer denied the employee FMLA benefits to which he was entitled.”
Walton v. Ford Motor Co., 424 F.3d 481, 485 (6th Cir. 2005). USPS did not dispute that Thomas
could establish a prima facie case of FMLA interference, and Thomas did not dispute that USPS
offered a legitimate, nondiscriminatory reason for denying him FMLA leave on certain dates—
namely, that he was improperly using FMLA leave to avoid legitimate work assignments. The
analysis thus turns on whether Thomas showed that USPS’s reason for taking this employment
action was pretextual. See Donald, 667 F.3d at 761-62.

An FMLA plaintiff can show pretext by demonstrating “that the employer’s proffered
reasons (1) have no basis in fact; (2) did not actually motivate the action; or (3) were insufficient
to warrant the action.” Seeger v. Cincinnati Bell Tel. Co., 681 F.3d 274, 285 (6th Cir. 2012).
“Where the employer can demonstrate an honest belief in its proffered reason, however, the
inference of pretext is not warranted.” Id. (quoting Joostberns v. United Parcel Servs., Inc., 166

F. App’x 783, 791 (6th Cir. 2006)). “As long as the employer held an honest belief in its proffered

reason, ‘the employee cannot establish pretext even if the employer’s reason is ultimately found

to be mistaken, foolish, trivial, or baseless.”” Id. at 285-86 (quoting Smith v. Chrysler Corp., 155
F.3d 799, 806 (6th Cir. 1998)).

Here, USPS provided ample evidence that Thomas regularly requested FMLA leave when
he did not want to work due to discontent with his supervisors and work assignments, which is an
illegitimate reason to take FMLA leave. See 29 U.S.C. § 2612(a)(1). The record evidence thus
confirms that Thomas’s supervisors denied him FMLA leave on the dates in question in 2022

because they honestly believed that his conduct was not a proper use of FMLA leave. To overcome
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USPS’s invocation of the so-called “honest belief” rule, Thomas needed to “put forth evidence
which demonstrates that [USPS] did not ‘honestly believe’ in the proffered ... reason for its

adverse employment action.” Braithwaite v. Timken Co., 258 F.3d 488, 494 (6th Cir. 2001); see
Seeger, 681 F.3d at 286. He did not do so. Therefore, the district court properly granted summary

judgment to USPS on Thomas’s FMLA interference claim.

As for Thomas’s FMLA retaliation claim, to make a prima facie case, he needed to show
that (1) he engaged in an activity protected by the FMLA; (2) the exercise of his right was known
to USPS; (3) USPS subsequently took an adverse employment action against him; and (4) there
was a causal connection between the protected activity and the adverse employment action. See
Redlin v. Grosse Pointe Pub. Sch. Sys., 921 F.3d 599, 616 (6th Cir. 2019). To prevail on a claim
of retaliatory constructive discharge—the kind of adverse employment action at issue here—
Thomas also was required to put forth evidence from which a reasonable juror could find that (1)
his working conditions were “objectively intolerable” at or around the time of his resignation, and
(2) USPS “deliberately created those conditions in hopes that they would force [him] to quit.”
Groening v. Glen Lake Cmty. Schs., 884 F.3d 626, 630 (6th Cir. 2018).

Thomas’s constructive-discharge claim fails at the second element—he did not proffer any
evidence that USPS deliberately created intolerable working conditions or that it did so with the
intention of forcing him to quit. Accordingly, the district court properly granted summary
judgment to USPS on this claim as well.

e. Remaining Arguments

Thomas’s remaining arguments lack merit. For example, Thomas argues that the district
court erred by denying his motion for sanctions against USPS for allegedly tampering with his
employment records and other FMLA documents. But a district court has discretion when
determining whether to issue sanctions, see BDT Prods., Inc. v. Lexmark Int’l, Inc., 602 F.3d 742,
751 (6th Cir. 2010), and Thomas has not shown that the district court abused its discretion. The
district court did not rely on any erroneous legal or factual findings and reasonably concluded that

sanctions were not warranted absent any evidence of misconduct.
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Thomas also faults the district court for not appointing him counsel or helping him identify
potentially meritorious claims based on the facts in his pleadings. However, the record reflects
that the district court did attempt to locate counsel for Thomas, but no attorneys were willing to
accept his case. The district court lacked the authority to compel an unwilling attorney to accept
appointment in a civil case, see Mallard v. U.S. Dist. Ct. for S. Dist. of Iowa, 490 U.S. 296, 301-08
(1989), and the district court did not err simply because its efforts to secure counsel for Thomas
were unsuccessful. Nor would it have been appropriate for the district court to advocate on
Thomas’s behalf. See Crawford v. Crestar Foods, No. 98-3144, 2000 WL 377349, at *2 (6th Cir.
Apr. 6, 2000) (per curiam) (unpublished table decision) (noting that it is “improper” for district
courts to take on the role of an advocate, even for pro se litigants).

Thomas further argues that the district court erred by denying him leave to amend his
complaint to add certain claims. Federal Rule of Civil Procedure 15(a)(2) provides that, except
for limited amendments allowed as a matter of course, “a party may amend its pleading only with
the opposing party’s written consent or the court’s leave,” but that “[t]he court should freely give

leave when justice so requires.” Under this standard, leave to amend a complaint may be denied

oﬁ various grounds, including “undue delay, bad faith or dilatory motive on the part of the

movant,” prejudice to the opposing party, and futility. Foman v. Davis, 371 U.S. 178, 182 (1962).
Unless the district court denies a motion for leave to amend on the basis of futility, we review the
denial for an abuse of discretion. Miller v. Champion Enters., Inc., 346 F.3d 660, 671 (6th Cir.
~2003). |

The district court did not abuse its discretion in denying Thomas leave to amend his
complaint. Thomas moved for leave to amend on November 27, 2024—over two months after the
close of discovery, approximately one month after expiration of the dispositive-motion deadline,
and less than two weeks before the final pretrial conference. The district court reasonably
concluded that allowing Thomas to amend his complaint so late in the proceedings would “cause

significant prejudice to USPS.” See Siegner v. Twp. of Salem, 654 F. App’x 223, 228 (6th Cir.

(12 of 14)




Case: 24-2101 Document: 18-1  Filed: 12/09/2025 Page: 13

No. 24-2101
-13 -

2016) (“Allowing an amendment after discovery is closed and summary judgment motions are
‘fully briefed’ imposes significant prejudice on defendants.”).

Finally, Thomas asserts that the district court was biased against him due to his race and
pro se status. But he presents no evidence to support these allegations except the court’s adverse
rulings, and “judicial rulings alone almost never constitute a valid basis for a bias or partiality
motion.” Liteky v. United States, 510 U.S. 540, 555 (1994). Nothing here warrants a departure
from the usual rule.

OI.  Conclusion

For these reasons, we AFFIRM the district court’s judgment.

ENTERED BY ORDER OF THE COURT

Kelly L. Sephens, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ABRAHAM THOMAS,

Plaintiff,
Case No.: 2:22-cv-11506
Hon. Gershwin A. Drain

UNITED STATES POSTAL
SERVICE,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT [#76]

I INTRODUCTION
Plaintiff Abraham Thomas is a former employee of Defendant, the United
States Postal Service. ECF No. 26, PageID.894. He worked for Defendant from May
2014 to March 2023 in various positions and in various locations. /d. Plaintiff
brought a lawsuit against Defendant, alleging race, gender, national origin, religion,

disability, and age discrimination, along with allegations that USPS violated the

Equal Pay Act, the Whistleblower Protection Act, and the Family and Medical Leave

Act, and delayed and destroyed mail. Id. at PagelD.919-37. Upon Defendant’s
motion, the Court dismissed all of Plaintiff’s claims except his Family and Medical

Leave Act (“FMLA”) claim. ECF No. 57. Thus, only the FMLA claim is pending.
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Currently before the Court is Defendant’s Motion for Summary Judgment on
Plaintiff’s FMLA claim. ECF No. 76. The matter has been fully briefed. See id.; ECF
No. 78; ECF No. 82. Upon review of Plaintiff’s motion, the Court finds that oral
argument will not aid in its disposition. Accordingly, the Court will resolve the
present motion on the parties’ briefs. See E.D. Mich. LR. 7.1(f)(2). For the
following reasons, Defendant’s Motion for Summary Judgment shall be
GRANTED.

II. BACKGROUND

a. Factual Background

Plaintiff worked for Defendant in mail distribution and customer service
capacities at its Warren, Pontiac, and Troy, Michigan facilities from May 2014 to
March 2023. ECF No. 26, PagelD.894. Of relevance here is Plaintiff’s employment

at the Pontiac and Troy facilities. In September 2021, Plaintiff began working at the

Pontiac USPS P&DC,‘ and in October 2022, Plaintiff transferred to the Troy USPS

call center, from which he ultimately resigned. ECF No. 26, PageID.909, 918; ECF
No. 76-41; see ECF No. 76-4, PagelD.2084—85 (stating that the days Plaintiff was
allegedly wrongfully denied FMLA were all in 2022).

During Plaintiff’s employment, Plaintiff had two approved cases for
intermittent FMLA leave. Plaintiff’s first case was Case ID No. 1030000943876

(“Case 3876), which pertained to Plaintiff’s anxiety disorder. ECF No. 76-2,
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PagelD.1979; ECF No. 76-5; ECF No. 76-8. Plaintiff’s second case was Case ID
No. 108001343946 (“Case 3946), which pertained to Plaintiff’s back pain
associated with lumbar spondylosis and radiculopathy. ECF No. 76-2,
PagelD.1982-83; ECF No. 76-7, PageID.2109; ECF No. 76-9. Defendant approved
Case 3876 for intermittent FMLA leave 2-3 times per month for 2-3 days at a time,
and Case 3946 for intermittent FMLA leave 2-3 times per month and 2-3 days ata
time. ECF No. 76-8; ECF No. 76-9.

In his complaint, Plaintiff alleges that he did not receive FMLA leave he was
entitled to, and that Defendant marked some of Plaintiff’s absences as AWOL rather
than as FMLA-covered leave. ECF No. 26, PageID.930-31. Plaintiff states that he
was subjected to “discipline, physical harassment, mental harassment, intimidation,
disparate treatment, hostile work environment, and constructive discharge” because
of his FMLA requests. /d.

Records show that Defendant regularly granted Plaintiff FMLA leave. From
January 22, 2021 to December 8, 2022, Plaintiff received FMLA for 28 separate
episodes under Case 3876, including two full-week absences. ECF No. 76-8. From

April 4, 2022 to January 18, 2023, Plaintiff received FMLA for 10 separate episodes

under Case 3946. ECF No. 76-9. However, Plaintiff did not always receive FMLA

leave when he took days off. In a response to one of Defendant’s interrogatories,

Plaintiff identified the following days where he believes he was marked AWOL
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instead of receiving FMLA leave to which he was entitled: May 10, 2022; June 13,
2022 to June 28, 2022; July 11, 2022; July 12, 2022; July 18, 2022; July 19, 2022;
July 26, 2022, September 2, 2022, September 13, 2022; October 2, 2022; October 3,
2022; and October 4, 2022 to October 21, 2022. ECF No. 76-4, PageID.2084-85.
May 10, 2022: On this date, Plaintiff was ordered to work in “Section 124,”
which was a temporary assignment outside his normal work area. ECF No. 76,
PagelID.1897; ECF No. 76-2, PagelD.1992-93, 2012—13. This was not the first time
Plaintiff had worked in Section 124. The prior month, on April 4, 2022, Plaintiff had
aggravated his back working in Section 124 and alleges that a supervisor had denied
his request to be removed from the assignment that day because Plaintiff did not

have medical restrictions on file.! ECF No. 76-10. After the event in April, Plaintiff

sent his boss, Alfred Washington, a letter stating that he would not work the Section

124 assignment again and he would “take leave and go home.” Id. Washington
responded that Plaintiff needed to “apply for light duty” if he had reasons that he
could not perform the tasks in Section 124. ECF No. 76-11.

When Plaintiff was ordered to work in Section 124 again on May 10, he
requested Form 3971, which USPS workers use to request various forms of leave.

ECF No. 76-12, PageID.2119-20; ECF No. 76-13. On the form, Plaintiff requested

! Plaintiff refused to complete his assignment on April 4, 2022 and went home; his
partial absence was classified as FMLA sick leave. 76-14, PagelD.2123.
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7.5 hours of FMLA-LWOP, which is FMLA Leave Without Pay, and wrote “unable
to work where I was forced due to health issue.” ECF No. 76-13. Plaintiff was denied

FMLA; the reason given was that Plaintiff “failed to follow instructions.” Id.

Plaintiff was marked AWOL instead. ECF No. 76-14, PagelD.2123.

June 13, 2022 to June 28, 2022: On June 13, Plaintiff was again assigned to
work in Section 124. ECF No. 76-12, PageID.2117. Plaintiff indicated that he would
not work that assignment and would engage in a “peaceful protest” by taking FMLA
leave; thus, he requested Form 3971 and filled it out, seeking FMLA-LWOP. /d.
Plaintiff alleges that his supervisor became confrontational with him and refused to
sign his Form 3971 or give him a copy; Plaintiff had a panic attack as a result and
called the police.? Id. There is no evidence of Plaintiff’s Form 3971 from this day.
Thereafter, Plaintiff left work and was marked AWOL for 6.81 hours. ECF No. 76-
15; ECF No. 76-2, PagelD.2022.

The following day, Plaintiff requested 80 hours of FMLA-LWOP (2 weeks),
extending from June 14 to June 28. ECF No. 76-17, PagelD.2147. Plaintiff states
that he requested this time off due to “anxiety and depression” caused by the incident
the preceding day. ECF No. 76-12, PagelD.2118. Plaintiff attempted to submit a

psychiatrist’s note for the absence. See ECF No. 76-18. The note stated that Plaintiff

2 The police informed Plaintiff that they could not do anything about the situation
because they do not have jurisdiction. ECF No. 76-12, PagelD.2116.
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was seen by the doctor and that she recommended Plaintiff take two weeks off. /d.
Defendant rejected the note, stating that it was “not legible.” ECF No. 76-19. The
rejection letter also stated that medical documentation should “provide an
explanation of the nature of the employees [sic] illness or injury sufficient to indicate
to management that the employee was (or will be) unable to perform his... normal
duties for the period of absence.” Id. The letter went on to specify that vague
_ statements that a patient “received treatment” at the medical facility are not
acceptable evidence of incapacitation. /d. Regardless of the letter, Plaintiff stated
that he did not believe the letter was necessary because he requested FMLA-LWOP,

not a paid absence. ECF No. 76-2, PagelD.2029.

Ultimately, Defendant attributed Plaintiff’s absences during this two-week

period as follows: June 14, 17, 25, and 26-28 were FMLA-LWOP; June 18-21 and
24 were AWOL,; and June 15-16 and 22-23 were Plaintiff’s regular days off. See
ECF No. 76-20.2

July 11, 2022: On this date, Plaintiff was again assigned to work in Section
124. ECF No. 76-2, PagelD.2047—48. Plaintiff refused to do so, instead requesting
Form 3971 and asking for 7.5 hours of FMLA-LWOP. ECF No. 76-21. On the form,

Plaintiff explained that he was requesting FMLA because there was “[n]o work at

3 Whether a workday was counted as FMLA-LWOP or AWOL is represented by
codes. Code 06099 represents FMLA-LWOP. Code 02400 represents AWOL. See
ECF No.78, PagelD.2444.
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APBS, Bulpen [sic], Manual.” Id. In his deposition, Plaintiff explained that “APBS™*
and “Bullpen” were his normal work assignments and “Manual” was manual labor
(such as “casing the mail””) where Plaintiff worked overtime on occasion. ECF No.
76-2, PagelD.2048. Thus, because there was no work available in those assignments,
and Plaintiff refused to work in Section 124, Plaintiff “had to leave” and requested
FMLA-LWOP. ECF No. 76-2, PagelD.2048. However, Plaintiff’s supervisor
rejected the FMLA request, stating that Plaintiff was simply refusing to work his
assignment. ECF No. 76-21. Thus, Plaintiff’s absence was classified as AWOL that
day. ECF No. 76-14, PagelD.2124.

July 12, 2022: Plaintiff was again assigned to work outside his normal section

on July 12. ECF No. 76-22. He requested Form 3971, sought FMLA-LWOP, and
stated that because there was “[n]o work at APBS, Bullpen, Manual,” he refused “to
work at the location I was harassed before.” Id. Plaintiff’s supervisor stated that
Plaintiff “refuses work available!!!” and Plaintiff was ultimately marked AWOL for
this day. Id.; ECF No. 76-14, PagelD.2124.

On the same day, Plaintiff wrote a letter to the Manager of Distribution
Operations at the Pontiac Metroplex P&DC. He stated that he is continuing his

“ongoing [p]eaceful protest” by refusing work outside of APBS, Bullpen, or Manual.

4 “APBS” stands for Automated Parcel and Bundle Sorter. ECF No. 78,
PagelD.2445. '
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ECF No. 76-23. He specified that if there is no work in APBS, Bullpen, or Manual,

he will “take leave (LWOP) and go home” and that he would not ask for any
accommodations in lieu of leaving. Id. Plaintiff does not reference any FMLA issues
in this letter.

July 18, 2022: Plaintiff was assigned to work again in Section 124. He filled
out Form 3971, requested FMLA-LWOP, and wrote that because there was no work
at APBS, Bullpen, or Manual, he was refusing to work in Section 124 due to back
issues. ECF No. 76-24. Plaintiff’s supervisor disapproved the FMLA request and
wrote “AWOL” on the form; in a partially cut off note, she states that Plaintiff
“refused work.” Id. Plaintiff was marked AWOL for this day. ECF No. 76-14,
PagelD.2125.

July 19 & 26, 2022: Plaintiff was marked AWOL for both of these days. 1d.
There is no evidence that Thomas requested FMLA leave.

Between these dates and the next date that Plaintiff alleges that he was entitled
to FMLA leave and was not given it, Defendant issued Plaintiff a “Letter of
Warning—Conduct Unbecoming of a Postal Worker.” ECF No. 76-26 (dated August
2,2022). In the letter, Defendant states that Plaintiff had failed to follow instructions
and abandoned his work on July 11, 18, and 19. /d. Defendant stated that in each of
those instances, Plaintiff refused work because the temporary assignments he was

given were “not in [his] bid assignment.” /d.
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Defendant cited three provisions in the Employee & Labor Relations Manual
that Plaintiff had allegedly violated:

Section 665.13 Discharge of Duties: Employees are expected to
discharge their assigned duties conscientiously and effectively.

Section 665.15 Obedience to Orders: Employees must obey the
instructions of their supervisors. If an employee has reason to question
the propriety of a supervisor’s order, the individual must nevertheless
carry out the order and may immediately file a protest in writing to the
official in charge of the installation or may appeal through official
channels.

Section 665.16 Behavior and Personal Habits: Employees are
expected to conduct themselves during and outside of working hours in
a manner that reflects favorably on the Postal Service.... Employees are
expected to maintain harmonious working relationships and not to do
anything that would contribute to an unpleasant working environment.
Id. The letter concludes by stating that Defendant is affording Plaintiff an
opportunity to correct his behaviors, and that he has a right to file a grievance in

response to the letter. Id.

Plaintiff did file a grievance, and the postal union became involved in the

dispute. See ECF No. 76-27. On August 9, 2022, the parties reached a settlement
wherein the Letter of Warning would expire on February 1, 2023. Id. Thereafter,
Plaintiff received a letter from the local union president. ECF No. 76-28. This letter
stated that the union “recommend[s] that if in the future you have medical issues that
make you unable to perform certain functions that may be required as a clerk craft

employee you seek the advise [sic] of a medical professional and get any and all
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restrictions on the record with the appropriate management officials.” Id. The letter
concludes by noting that “[a]ll clerks regardless of their principal assignments may
be assigned to other areas[,]” and that if Plaintiff has issues with other assignments
he must “follow the instructions to the best of [his] ability and seek the advice of a
steward.” Id.

September 2, 2022: On this date, Plaintiff alleges that he asked his supervisor
to meet with the union to discuss her “lies on FMLA.” ECF No. 76-29, PageID.2184.
According to Plaintiff, the supervisor had stated that Plaintiff did not have approved
FMLA leave for back pain. /d. Plaintiff eventually met with the union during a time
he was supposed to be working. /d. As a result, Plaintiff claims that his supervisor
began “yelling and insulting [him]” in front of his coworkers, stating that he cannot
meet the union whenever he wants. Id. at PageID.2185. Plaintiff then requested Form

3971 because he “cannot work under stress.” Id. Plaintiff claims that once he

completed the form, his supervisor refused to sign it or give him a copy. Id.

Plaintiff’s supervisor informed him to file a grievance with the labor union, which
he did. Id. at PageID.2186. Ultimately, Plaintiff’s request for FMLA-LWOP was
disapproved, and he was marked partially AWOL on this day. ECF No. 76-30; ECF

No. 76-20, PagelD.2172.
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September 13, 2022: Although Thomas asserts that he was not given the

FMLA he was entitled to on this date, records show that Thomas was given FMLA-
LWOP for his 6.67-hour absence. ECF No. 76-14, PagelD.2124.

October 2, 2022: On this date, Plaintiff requested FMLA-LWOP and added a
note on Form 3971 stating that he cannot work at the assignment he was given
because of his back issue. ECF No. 76-31. Plaintiff’s absence this day was classified
as part-day leave without pay in lieu of sick leave. ECF No. 76-14, PagelD.2124.

October 3, 2022: On this date, Plaintiff requested FMLA-LWOP for an entire
month—October 3 to November 3, 2022. ECF No. 76-32. He stated that he no longer
wanted to work under his superiors due to “never ending harassment and
discrimination,” so he sought to use his FMLA leave until he received a bid outside
the Pontiac office. Id. His supervisor disapproved the use of FMLA, stating:
“AWOL. Improper use of FMLA.” Id.

In his answer to Defendant’s interrogatory, Plaintiff claims that he was
improperly denied FMLA from October 3—October 21. ECF No. ECF No. 76-4,
PagelID.2084—-85. On October 3, Plaintiff received 4.74 hours of sick leave. ECF No.
76-14, PagelD.2124. For Plaintiff’s remaining dates on which he was scheduled to
work (i.e., not his regularly scheduled days off or holidays), he was marked AWOL.

Id.; ECF No. 79-1, PagelD.2506.
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After Plaintiff’s extended absence, on November 9, 2022, Defendant sent
Plaintiff a letter stating that his continued unauthorized absences exceeded those
authorized by his FMLA cases. ECF No. 76-33, PageID.2191. The letter noted that
Plaintiff offered no additional medical documentation for his continued absence. Id.
Plaintiff responded to the letter, stating that his leave did not require additional
documentation because “[w]hen FMLA certification has already been provided,
employees are only required to provide documentation for FMLA absences in excess
of (3) days[] when they are requesting paid leave. When the request is for leave
without pay, there is no requirement for additional documentation.” ECF No. 76-33

(bold and underline omitted).

Early 2023—Plaintiff Ineligible for FMLA Leave: On January 5, 2023,

Plaintiff requested FMLA leave. ECF No. 76-36. On January 11, Defendant sent

Plaintiff a letter stating that he was no longer eligible for FMLA leave. Id. To be an
“eligible employee” for FMLA purposes, an employee must have worked at least
1,250 hours in the 12 months preceding the requested leave. 29 U.S.C. § 2611(2)(A).
Defendant claimed that Plaintiff fell below this statutory threshold, having worked
only 227 hours in the preceding 12-month period. ECF No. 76-36. However,
Defendant later admitted that this was a typo; the true amount of hours Plaintiff had
worked in the previous 12 months was 1,227. ECF No. 76-37, PagelD.2201.

Nevertheless, this amount was still below the statutory minimum. See 29 U.S.C. §

12
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2611(2)(A). Plaintiff requested FMLA leave twice more in January (on the 18th and

the 19th); in both instances, his requests for leave were denied because he had only
worked 1,230 and 1,241 hours in the past 12 months, respectively. ECF No. 76-39;
ECF No. 79-40.°

March 9, 2023—Plaintiff Resigns: Plaintiff resigned on March 9, 2023, via
email. ECF No. 76-41. He accused Defendant of various infractions, such as
fraudulently altering his documents. Id. As it pertains to FMLA, Plaintiff claimed
that his FMLA hours were altered because in his January 11 notice of FMLA denial,
it stated he only worked 227 hours, whereas in his January 20th notice of FMLA
denial, it stated he had worked 1,241 hours. Id. Plaintiff also claimed that many of
his FMLA leave requests, which were ultimately classified as AWOL, are evidence
of “fraudulent changes in [his] account.” /d.

b. Procedural Background

Plaintiff filed the instant lawsuit in July 2022. ECF No. 1. In lieu of answering,
Defendant filed a Motion for More Definite Statement, ECF No. 19, which the Court

. granted. ECF No. 25. The Court ordered Plaintiff to amend his Complaint. Id.

Plaintiff filed his Amended Complaint, which alleges race, gender, national origin,

religion, disability, and age discrimination, along with allegations that USPS

> In Plaintiff’s answer to Defendant’s interrogatory, he did not identify these January
dates as dates in which he was improperly denied FMLA. ECF No. 76-4,
PagelD.2084-85.
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violated the Equal _Pay Act, the Whistleblower Protection Act, and the FMLA, and
delayed and destroyed mail. ECF No. 26, PageID.919-37. Defendant answered the
Amended Complaint and filed a Motion to Dismiss all of Plaintiff’s claims except
his FMLA claim (Count VII). ECF No. 29; ECF No. 30. The Court granted
Defendant’s Motion, and the case proceeded on the FMLA claim alone. ECF No.
57.

Count VII of Plaintiff’s Amended Complaint does not specify the theories
upon which Plaintiff is basing his FMLA claim, although he does include within it
a claim that he was constructively discharged. See ECF No. 26, PagelD.930-32; see
Edgar v. JAC Prods. Inc., 443 F.3d 501, 507-08 (6th Cir. 2006) (noting that there

are “two distinct theories” upon which an FMLA claim may be based:

entitlement/interference and retaliation). In his deposition, Plaintiff repeatedly stated

that Defendant did not retaliate against him on account of his FMLA usage or
requests; rather, Plaintiff claimed Defendant retaliated against him for reasons not
presently at issue in this lawsuit. ECF No. 76-2, PageID.1963—-64. Plaintiff also only
discussed interference in his response to Defendant’s motion. See ECF No. 78. Thus,

only constructive discharge and interference will be considered.®

¢ With Plaintiff admitting that there is no causal connection between any
“retaliation” he experienced and his FMLA requests themselves, he would not be
able to establish his prima facie case for FMLA retaliation. See Edgar, 443 F.3d at
508 (the prima facie case requires a showing that (1) plaintiff availed himself of a
protected right under FMLA, (2) he suffered an adverse employment action, and (3)

14
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Currently pending before the Court is Defendant’s Motion for Summary
Judgment. Defendant argues that Plaintiff was not constructively discharged because
the allegéd events that caused him to quit did not rise to the level of intolerable
conduct necessary for the survival of a constructive discharge claim. Id. at
PagelD.1911-12. Defendant contends that Plaintiff’s FMLA claim also fails because
he cannot show that he was damaged or prejudiced by any alleged wrongdoing, and

because he cannot show pretext. Id. at PagelD.1914, 1917.

Plaintiff does not cogently address the arguments Defendant made, aside from

(1) claiming that the information Defendant cites in its motion is “outside the
jurisdiction of FMLA,” ECF No. 78, PagelD.2453; (2) claiming that Defendant
classifying Plaintiff’s absences as AWOL “was [meant to] discipline [him]” and,
presumably, prejudice him, Id. at PagelD.2452-53; and (3) claiming that
“continuous interference and harassment... led to worsening” panic attacks,
paranoia, hallucinations, and other complications which led to his constructive
discharge. Id. at PagelD.2456. Plaintiff makes various other claims in his response,
such as that Defendant has fraudulently altered his work documents, did not provide

him with proper training, assigned him outside his normal work area to injure him,

there was a causal connection between the exercise of his rights under FMLA and
the adverse employment action).

15
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and interfered with his efforts to make bids to transfer to the USPS Troy call center.
Id. at PagelD.2445, 2450, 2451.7

IIT. LAW & ANALYSIS

a. Summary Judgment Standard

Federal Rule of Civil Procedure 56 states that a “court shall grant summary

judgment if the movant shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
When analyzing a summary judgment motion, the inquiry that a court performs is
“the threshold inquiry of determining whether there is a need for a trialf,]” or in other
words, “whether the evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a
matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 251-52 (1986).

The party seeking summary judgment “bears the initial responsibility of
informing the district court of the basis for its motion,” by identifying portions of
the record and the evidence that demonstrates an absence of a genuine, material
dispute. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). When a “properly
supported motion for summary judgment is made,’; the burden then shifts to the

nonmoving party who “must set forth specific facts showing that there is a genuine

7 There is no evidence that Defendant altered Plaintiff’s work documents, and
Plaintiff’s other claims are off-point and need not be discussed.

16
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issue for trial.” Anderson, 477 U.S. at 250. When analyzing a motion for summary
judgment, a court “must view the evidence in the light most favorable to the
opposing party.” Tolan v. Cotton, 572 U.S. 650, 657 (2014) (quoting Adickes v. S.H.
Kress & Co., 398 U.S. 144, 157 (1970)) (internal quotation marks omitted).

b. Constructive Discharge

A Law

When an employer constructively discharges an employee on account of the

employee’s attempts to take FMLA leave, it violates the FMLA. See Cavin v. Honda
of Am. Mfg., Inc., 346 F.3d 713, 726 (6th Cir. 2003), superseded on other grounds
by 29 C.F.R. § 825.302(d) (finding that a termination based on taking FMLA leave
violates the FMLA); Cipolletti v. Wayne Cnty. Airport Auth., No. 19-13120, 2021
WL 3089262, at *7 (E.D. Mich. July 22, 2021). “A constructive discharge occurs -
when Worhng conditions would have been so difficult or unpleasant that a
reasonable person in the employee’s shoes would have felt compelled to resign.”
Tchankpa v. Ascena Retail Grp., Inc., 951 F.3d 805, 814 (6th Cir. 2020) (quoting
Talley v. Family Dollar Stores of Ohio, 542 F.3d 1099, 1107 (6th Cir. 2008))
(internal quotation marks omitted). To make a claim for constructive discharge, a
plaintiff must demonstrate that (1) the employer deliberately created working

conditions that a reasonable person would perceive as intolerable, (2) the employer
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did so to force the employee to quit, and (3) the employee quit. Cooper v.
Dolgencorp, LLC, 93 F.4th 360, 373 (6th Cir. 2024).

Notably, “[c]onstructive discharge is hard to prove.” Groening v. Glen Lake
Cmty. Schs., 884 F.3d 626, 630 (6th Cir. 2018). The conditions must be “indeed

hellish, or at least close to it.” Tchankpa, 951 F.3d at 815. A court may consider the

following factors to determine whether work conditions were so intolerable as to rise

to the level of constructive discharge:

(1) demotion; (2) reduction in salary; (3) reduction in job

responsibilities; (4) reassignment to menial or degrading work; (5)

reassignment to work under a younger supervisor; (6) badgering,

harassment, or humiliation by the employer calculated to encourage the

employee's resignation; or (7) offers of early retirement or continued

employment on terms less favorable than the employee's former status.
Logan v. Denny’s, Inc., 259 F.3d 558, 569 (6th Cir. 2001).

ii.  Analysis

Plaintiff claims that Defendant subjected him to a “hostile workplace, yelling
at [him] and everyone which created [a] stressful workplace every day” when he was
at the Pontiac location. ECF No. 78, PagelD.2449. He contends that his absences
being classified as AWOL rather than FMLA caused his PTSD and panic attacks to
worsen. Id. at PagelD.2449-51. Furthermore, in his deposition, Plaintiff claimed that
when he was at the Troy location, Defendant altered his hours in the postal service

database to make him ineligible for FMLA with the purpose of firing him. ECF No.

76-2, PagelD.1967—68 (referring to his January 2023 requests for FMLA leave when
18
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Defendant denied them for having insufficient hours worked). Plaintiff claims he
“blacked out” from anxiéty, and it was at this time—in March 2023—that he finally
resigned. Id. at PagelD.1968. Defendant alleges that these claims do not rise to the
level of constructive discharge as a matter of law. ECF No. 76, PagelD.1911.

First, “criticism and negative feedback” are generally not sufficient to
establish a claim for constructive discharge, particularly where it is limited to a few
isolated incidents. Tchankpa, 951 F.3d at 814; see also Groening, 884 F.3d at 631
(an employer’s criticisms of plaintiff’s frequent FMLA leave, auditing her leave, and
other hostility toward her FMLA rights did not make working conditions
intolerable); Savage v. Gee, 665 F.3d 732, 739 (6th Cir. 2012) (employer’s “mocking
attitude” and public criticisms toward employeg were insufficient to establish
constructive discharge). Here, even crediting Plaintiff’s assertion that he was yelled
at and ridiculed in the manner he claims—for which there is no evidence aside from
his own testimony—there is certainly no evidence that these events rose to a level
that would constitute intolerable conduct and constructive discharge. Cf. Groening,
884 F.3d at 630 (rejecting claims similar to Plaintiff’s claims).

Furthermore, an employer is entitled to discipline an employee or otherwise
respond negatively to employee infractions without it being constructive discharge

where there is no materially adverse change in the terms and conditions of an

employee’s employment. See, e.g., Kinamore v. EPB Elec. Utility, 92 Fed. App’x
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197, 205 (6th Cir. 2004); Fletcher v. U.S. Renal Care, Inc., 240 F. Supp. 3d 740, 750

(S.D. Ohio 2017). In this case, Defendant introduced abundant evidence to suggest
that Defendant believed Plaintiff was ifnproperly using FMLA leave to get out of
legitimate work assignments. See ECF No. 76-22 (Form 3971 where Plaintiff stated
he would not work outside his normal assignments because he was harassed, and the
supervisor responded that Plaintiff was “refus[ing] work available!!!””); ECF No. 76-
26 (Letter of Warning accusing Plaintiff of abandoning his assignments); ECF No.
76-28 (letter from union president informing Plaintiff that he must obtain medical
restrictions indicating that he is unable to perform certain functions, and cannot
simply walk off the job when he believes he cannot do something). Yet Defendant
never changed any condition of Plaintiff’s employment nor disciplined him for his
unexcused absences. Thus, marking Plaintiff’s absences as AWOL and verbally
reprimanding him for what Defendant believed to be attempts to use FMLA
improperly do not rise to the level of constructive discharge.

There is also no evidence to suggest that Defendant engaged in any conduct
in order to encourage Plaintiff to resign because he sought FMLA leave. See Cooper,
93 F.4th at 373; Groening, 884 F.3d at 630. Far from seeking Plaintiff’s resignation,
evidence suggests that Defendant regularly approved Plaintiff’s FMLA leave when
Plaintiff requested it for valid reasons and in compliance with administrative

procedures, attempted to fix the issues with Plaintiff through its Letter of Warning,
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and transferred Plaintiff from the Pontiac location to the Troy location in October
2022 when he requested it. See ECF 76-8; ECF No. 76-9; ECF No. 76-26. Plaintiff
has offered no other evidence, aside from his own speculation, to demonstrate that
Defendant had any intention to convince him to resign.

To the extent Plaintiff claims that Defendant altered his hours so that he would
not be entitled to FMLA, Plaintiff has offered no evidence in support. It is true that
one of Plaintiff’s FMLA denials from January 2023 stated that he had only worked
.227 hours in the preceding 26 pay periods. ECF No. 76-36. Defendant admitted this
was a typo, and that Plaintiff had actually worked 1,227 hours. ECF No. 76-37. But

this amount is still below FMLA s statutory minimum of 1,250 hours. Thus, the typo

had no effect on Plaintiff’s ultimate denial. The remaining evidence demonstrates

that at no point during January 2023 did Plaintiff ever exceed the statute’s minimum
threshold so as to entitle him to FMLA benefits. ECF No. 76-38; ECF No. 76-39;
ECF No. 76-40.

Thus, Plaintiff was not constructively discharged when he resigned from his
employment with Defendant.

c. FMLA Interference
L Law
The Family and Medical Leave Act entitles eligible employees to 12 work

weeks of unpaid leave during any 12-month period for, among other things, a
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“serious health condition” that makes the employee unable to perform the functions
of his job. 29 U.S.C. § 2612(a)(1)(D). Furthermore, the Act makes it unlawful for
any employer to “interfere with, restrain, or deny the exercise of or the attempt to
exercise” the rights provided by the Act. § 2615(a). Employees whose employers
violate their rights under the Act may bring an action against the employer for
damages in the amount of “wages, salary, employment benefits, or other .
compensation denied or lost” by reason of the violation, or “actual monetary losses
sustained by the employee as a direct result of the violation[.]” § 2617(a)(1)(A).
Furthermore, employees are entitled to interest at the prevailing rate, certain
liquidated damages, and equitable relief as may be appropriate. Id. (a)(1)(A)~(B).
When bringing an interference claim under FMLA (also known as an
entitlement claim), “[t]he issue is simply whether the employer provided its
employee the entitlements set forth in the FMLA—for example, a twelve-week leave
or reinstatement after taking a medical leave.” Arban v. West Pub. Corp., 345 F.3d
390, 401 (6th Cir. 2003) (quoting Hodgens v. Gen. Dynamics Corp., 144 F.3d 151,
159 (1st Cir. 1998)). In other words, an FMLA violation occurs under this theory
“[i]f an employer interferes with the FMLA-created right[.]” Id. To prevail on an
interference claim, an employee must show that (1) he was an eligible employee, (2)
the defendant was an employer as defined under the FMLA, (3) the employee was

entitled to leave under the FMLA, (4) the employee gave the employer notice of his
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intention to take leave, and (5) the employer denied the FMLA benefits to which the
employee was entitled. Edgar, 443 F.3d at 507. The employer’s intent is “not a
relevant part” of the interference inquiry. /d.

These elements notwithstanding, an employer cannot be liable under FMLA
“unless the employee has been prejudiced by the violation[.]” Ragsdale v. Wolverine
World Wide, Inc., 535 U.S. 81, 89 (2002) (holding that a categorical penalty for
employers is inconsistent with the FMLA where the employer technically violates
the Act but where no prejudice results to the employee). This is because § 2617, the
Act’s enforcement provision, provides that an employer is only liable for
compensation or benefits lost “by reason of the violation,” for other monetary losses
sustained “as a direct result of the violation,” or for other “appropriate” equitable
relief such as reinstatement, promotion, or employment. Ragsdale, 535 U.S. at 89;
29 U.S.C. § 2617(a)(1)}(A)~B).

Furthermore, the Sixth Circuit applies the McDonnell Douglas burden shifting
framework to FMLA interference claims. See Demyanovich v. Cadon Plating &

Coatings, LLC, 747 F.3d 419, 431-33 (6th Cir. 2014). As such, once the plaintiff

establishes his prima facie case, the burden shifts to the employer to demonstrate

that it had a “legitimate reason unrelated to the exercise of FMLA rights” for the
adverse employment action against the plaintiff. Donald v. Sybra, Inc., 667 F.3d 757,

762 (6th Cir. 2012) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792
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(1973)). 8 If the employer makes that showing, the burden shifts back to the plaintiff
to establish that the employer’s reason is pretextual. Demyanovich, 747 F.3d at 431.
ii.  Prejudice Analysis

Defendant does not attack any of the elements of Plaintiff’s prima facie case.
Rather, Defendant’s first argument is that Plaintiff failed to demonstrate that he was
damaged or prejudiced by not receiving FMLA and by instead being marked AWOL
or given some other form of leave. ECF No. 76, PagelD.1914. Plaintiff responds by
stating that being marked AWOL “may be the basis for disciplinary action”
according to Defendant’s employment policies. ECF No. 78, PagelD.2447, 2452.
Indeed, Plaintiff notes that he was issued a Letter of Warning for abandoning his
work assignments on July 11, 18, and 19. Id. at PageID.2452; ECF No. 76-26.

Courts have recognized that where a plaintiff receives other leave in lieu of
FMLA, and no adverse consequences resulted because of it, the plaintiff has not
suffered prejudice under the Act. See Taylor v. J.C. Penney Co., Inc., No. 16-cv-

11797, 2016 WL 4988054, at *5 (E.D. Mich. Sept. 19, 2016) (granting defendant’s

motion for summary judgment where plaintiff provided no evidence that being

8 Courts, including the Sixth Circuit, have pointed out the tension in applying the
McDonnell Douglas burden-shifting framework to interference claims, in which the
employer’s motive or intentions are not supposed to be relevant. See Donald, 667
F.3d at 762; Cipolletti, 2021 WL 3089262, at *5. Nevertheless, the Sixth Circuit has
approved of the use of the framework in the interference context. Donald, 667 F.3d
at 762; Grace v. USCAR, 521 F.3d 655, 670 (6th Cir. 2008).
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marked “Failure to Report” instead of being given FMLA leave prejudiced her);
Hedge v. Vought Aircraft Indus., Inc., No. 3:06-0831, 2008 WL 11510345, at *12
(M.D. Tenn. Aug. 14, 2008) (“There is no cause of action for interference with
FMLA rights when the plaintiff is granted full leave in another form[.]”); Norring v.
Pace Indus. Castings, LLC, 215 F. Supp. 3d 810, 813 (D. Minn. 2016) (finding no
prejudice where there was no evidence that being given “points” under defendant’s
attendance policy for being tardy or missing work resulted in discipline, docking in
pay, suspension, or other adverse action); Caplan v. L Brands/Victoria’s Secret

Stores, LLC, 210 F. Supp. 3d 744, 758-59 (W.D. Pa. 2016) (finding no prejudice

where plaintiff was given PTO instead of FMLA and no other consequences resulted

from this fact); Crawford v. JP Morgan Chase NA, 983 F. Supp. 2d 1264, 1271
(W.D. Wash. 2013) (finding no prejudice where plaintiff received all the leave he
requested by being given a flexible schedule in lieu of FMLA).

Here, Plaintiff always requested unpaid FMLA leave. In the instances where
Defendant did not classify Plaintiff’s absences as FMLA, it typically classified them
as AWOL or, on occasion, sick leave or leave without pay in lieu of sick leave. In
other words, Plaintiff always received leave on the dates he requested leave. See
Hedge, 2008 WL 11510345, at *12. Furthermore, because Plaintiff never intended
to receive compensation for these absences, Plaintiff lost no compensation as a result

of his absences being marked as something other than FMLA leave. See Theiss v.
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Walgreen Co., 632 Fed. App’x 829, 833 (6th Cir. 2015) (plaintiff “suffered no actual
damages as a result of... taking numerous [other] absences” while her FMLA request
was pending).

Plaintiff also was not disciplined in a way that resulted in actual damages or
prejudice. It is true that on August 2, 2022, Plaintiff was given a written Letter of
Warning for abandoning his work assignments on July 11, 18, and 19. ECF No. 76-
26.° However, the Letter specified that it was intended to give Plaintiff “an
opportunity to correct the irregularity” with his behavior, and no actual disciplinary
action was taken against him at that time. /d. Furthermore, Plaintiff filed a grievance
and after meeting with the union, it was agreed that the Letter of Warning would -

expire on February 1, 2023. ECF No. 76-27. Thus, nothing resulted from this Letter

of Warning, such as any further discipline, docking of pay, suspension, or other

adverse action. See Norring, 215 F. Supp. 3d at 813. The mere fact that being marked
AWOL could have resulted in disciplinary action does not constitute cognizable
damages under § 2167, which requires “actual monetary losses.” See 29 U.S.C. §
2167(a)(1)(A)(I)(ID) (emphasis added).

To the extent that Plaintiff argues that the prejudice he suffered was the

worsening of his mental health issues, see ECF No. 78, PagelD.2449-50, Plaintiff

% Notably, there is no evidence that Plaintiff actually requested FMLA leave on July
19, so Plaintiff could not be prejudiced for exercising his FMLA rights on this date.

26




Case 2:22-cv-11506-GAD-APP ECF No. 90, PagelD.2773 Filed 12/09/24 Page 27 of 30

has presented no evidence that demonstrates that his mental health conditions—
which predated his FMLA conflicts—became worse, or that his worsening mental
health issues were caused by FMLA interference specifically, rather than the
numerous other off-point allegations Plaintiff makes against Defendant (such as
hostile workplace, etc.). See Mammen v. Thomas Jefferson Univ., 523 F. Supp. 3d
702, 726 (E.D. Pa. 2021) (noting that plaintiff “cite[d] no evidence at all, despite
bearing the burden on all the.elements of her FMLA interference claim[,]” when
granting defendant summary judgment); Anderson, 477 U.S. at 250 (stating that if a
properly supported motion for summary judgment is made, it is the opposing party’s
burden to present evidence proving there is a genuine issue of material fact for trial).

Therefore, Plaintiff has failed to demonstrate prejudice.

iii.  Pretext Analysis

In the alternative, Defendant argues that even if Plaintiff was prejudiced, he
cannot demonstrate that any of Defendant’s actions were pretextual. As its
legitimate, nondiscriminatory reason for its actions under the McDonnell Douglas
framework, Defendant states that it denied Plaintiff FMLA leave because Plaintiff

stated he was using leave to avoid assignments and to stage “peaceful protests,”

which are not legitimate uses of FMLA. ECF No. 76, PagelD.1917; see

Demyanovich, 747 F.3d at 431. In his response, Plaintiff does not address this

argument in a manner that is comprehensible.
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A plaintiff may show that the employer’s reasons are pretext if the reasons
“(1) have no basis in fact; (2) did not actually motivate the action; or (3) were
insufficient to warrant the action.” Demyanovich, 747 F.3d at 431 (quoting Seeger
v. Cincinnati Bell Tel. Co., 681 F.3d 274, 285 (6th Cir. 2012)). A defendant’s reason
is not pretext unless it is shown that both the reason was false and that discrimination

was the real reason. Harris v. Metro. Gov. of Nashville and Davidson Cnty., Tenn.,

594 F.3d 476, 486 (6th Cir. 2010). Furthermore, “as long as the employer held an

honest belief in its proffered reason, the employee cannot establish pretext even if
the employer’s reason is ultimately found to be mistaken, foolish, trivial, or
baseless.” Seeger, 681 F.3d at 285-86 (quoting Smith v. Chrysler Corp., 155 F.3d
799, 806 (6th Cir. 1998)) (internal quotation marks omitted).

Here, Defendant claims that it believed Plaintiff was attempting to take FMLA
leave for an improper reason: simply to avoid legitimate work assignments.
Defendant has provided ample evidence that suggests that this is, in fact, the reason
that Plaintiff’s FMLA requests were denied. See, e.g., ECF No. 76-22 (Form 3971
where Plaintiff states he is refusing work because he does not want to work where
he has been “harassed,” and his supervisor states that he is “refus[ing] work
available!!!”); ECF No. 76-23 (letter from Plaintiff to management stating that if
there is no work available in a few specified areas, he will simply go home as a

peaceful protest); ECF No. 76-26 (Letter of Warning to Plaintiff, alleging that he
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abandoned his work on July 11, 18, and 19); ECF No. 76-28 (union letter to Plaintiff,

informing him that he must get medical restrictions on file if he cannot work an
assignment, that Defendant can assign him to work where service dictates, and that
he cannot simply walk off the job). Furthermore, far from always denying Plaintiff’s
FMLA requests, Defendant regularly granted Plaintiff FMLA leave throughout his
time in Defendant’s employment. See ECF No. 76-8; ECF No. 76-9.

It is undisputed that peaceful protests and a mere desire not to work a
particular assignment are not legitimate reasons to take FMLA leave. See 29 U.S.C.
§ 2612(a)(1). Thus, operating under the honest belief that Plaintiff was asking for
FMLA for an improper purpose, Defendant was entitled to deny Plaintiff such leave.
In addition, the fact that Defendant “extensive[ly] and freely granted FMLA leave”
belies any argument that Defendant had an issue with Plaintiff taking FMLA leave
specifically. Allstot v. Confluence Health, No. 2:16-cv-00373-SMJ, 2018 WL
3966255, at *6 (E.D. Wash. Aug. 17, 2018). Plaintiff has offered nothing to
demonstrate that this legitimate, nondiscriminatory reason was false, let alone that
discrimination was the real reason for Defendant’s actions.

Therefore, Plaintiff has failed to demonstrate pretext.

IV. CONCLUSION
For the foregoing reasons, IT IS ORDERED that Defendant’s Motion for

Summary Judgment [#76] is GRANTED.
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Dated: December 9, 2024 /s/Gershwin A. Drain
GERSHWIN A. DRAIN
United States District Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
December 9, 2024, by electronic and/or ordinary mail.
/s/ Marlena Williams
Case Manager
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