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22-13992  Opinion of  the Court 3 

Before GRANT, LAGOA, and WILSON, Circuit Judges. 

GRANT, Circuit Judge: 

“Congress shall make no law . . . abridging the freedom of  

speech.”  U.S. Const. amend I.  The First Amendment, 

incorporated against the States in 1868, is this country’s written 

commitment to the idea that freedom of  speech is essential to 

freedom of  thought, and that both are essential to maintaining our 

liberty.  The Supreme Court has long been clear that teaching and 

scholarship are due some measure of  protection under the 

Amendment.  But how much?  And in what contexts?  That Court 

has not had to say, but this one is now put to the test.  The State of  

Florida legislated a broad set of  speech restrictions banning certain 

viewpoints relating to race, color, sex, and national origin in 

various settings.  The provision at issue here bars Florida’s 

educators from promoting or endorsing those disfavored ideas 

when instructing students.  Its prohibition applies not only in 

primary and secondary education, where states traditionally 

exercise a great deal of  control, but also in public colleges and 

universities, where the state government’s role has been far more 

limited. 

When several groups of  professors challenged Florida’s new 

restrictions, the State cast about for an existing case or doctrine that 

could support its speech ban in the university setting.  Finding 

none, it tried to marry public-employee speech cases with 

government speech doctrine, resulting in a new rule: if  the 
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4 Opinion of  the Court 22-13992 

government pays a professor’s salary, it has total control over her 

classroom speech. 

That is not a blessed union.  Florida’s salary-for-speech rule 

is a breathtaking assertion of  power to ban unpopular ideas from 

public discourse in the very places the State’s own statutes 

recognize as centers of  inquiry—classrooms where students are 

trusted to puzzle through ideas that are good and bad, easy and 

hard, ideally getting ever closer to the truth.  This new rule also 

runs headlong into the Supreme Court’s repeated, if  imprecise, 

endorsements of  academic freedom.  If  the First Amendment 

offers any boundary of  protection at all for public university 

classrooms, this statute crosses it. 

Nor does this Court’s leading academic speech precedent, 

Bishop v. Aronov, demand the outcome Florida seeks.  926 F.2d 1066 

(11th Cir. 1991).  In fact, it counsels the opposite.  The restriction 

in that case was imposed by one university, against one professor, 

relating to speech about one thing—personal religious views that 

got in the way of  the course’s well-understood parameters. 

That precedent makes clear that universities and even other 

government entities have crucial authority to shape curricular 

content, discipline teachers, and take other steps to guide and 

govern postsecondary education.  But the speech ban Florida’s 

political leaders seek to impose here is different in both nature and 

degree from these ordinary concerns.  The rule Florida developed 

for this case does not withstand scrutiny. 
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22-13992  Opinion of  the Court 5 

The ideas Florida targets may well be noxious.  Or maybe 

not.  Either way, in this context the First Amendment trusts 

students to figure it out for themselves.  We affirm the district 

court’s preliminary injunction. 

I. 

The Individual Freedom Act amends the Florida Education 

Equality Act, implementing new speech restrictions on a range of 

actors.  Fla. Stat. § 1000.05(4)(a).  The provision at issue here 

disallows any “training or instruction that espouses, promotes, 

advances, inculcates, or compels” students at Florida’s public 

colleges and universities to believe any of eight concepts relating 

to topics like race and sex: 

1.  Members of  one race, color, national origin, or sex 

are morally superior to members of  another race, 

color, national origin, or sex. 

2.  A person, by virtue of  his or her race, color, 

national origin, or sex, is inherently racist, sexist, or 

oppressive, whether consciously or unconsciously. 

3.  A person’s moral character or status as either 

privileged or oppressed is necessarily determined by 

his or her race, color, national origin, or sex. 

4.  Members of  one race, color, national origin, or sex 

cannot and should not attempt to treat others 

without respect to race, color, national origin, or sex. 
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6 Opinion of  the Court 22-13992 

5.  A person, by virtue of  his or her race, color, 

national origin, or sex, bears responsibility for, or 

should be discriminated against or receive adverse 

treatment because of, actions committed in the past 

by other members of  the same race, color, national 

origin, or sex. 

6.  A person, by virtue of  his or her race, color, 

national origin, or sex, should be discriminated 

against or receive adverse treatment to achieve 

diversity, equity, or inclusion. 

7.  A person, by virtue of  his or her race, color, sex, or 

national origin, bears personal responsibility for and 

must feel guilt, anguish, or other forms of  

psychological distress because of  actions, in which the 

person played no part, committed in the past by other 

members of  the same race, color, national origin, or 

sex. 

8.  Such virtues as merit, excellence, hard work, 

fairness, neutrality, objectivity, and racial 

colorblindness are racist or sexist, or were created by 

members of  a particular race, color, national origin, 

or sex to oppress members of  another race, color, 

national origin, or sex. 
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22-13992  Opinion of  the Court 7 

Id.1  Though “promot[ing]” any of these concepts is barred, 

criticizing them is not.  Id.  Beyond that, the Act allows instructors 

to introduce the ideas in a neutral fashion, permitting discussion 

“as part of a larger course”—so long as “instruction is given in an 

objective manner without endorsement of the concepts.”  Id. 
§ 1000.05(4)(b).  And the law does not say how far past the 

classroom its restrictions extend—off-campus speeches and other 

settings may be in play.  See § 1000.05(4)(a).  Contra Dissenting Op. 

at 15. 

The penalties for endorsing these disfavored viewpoints are 

steep—for both individuals and universities.  As directed by the 

Act, Florida’s Board of Governors adopted a comprehensive 

enforcement regime, requiring public colleges and universities to 

implement the Act’s proscriptions and provide a way to report 

violations.  See Fla. Bd. of Govs., Reg. No. 10.005, Prohibition of 

Discrimination in University Training or Instruction (2022).  Under 

those regulations, if the Board of Governors decides that a 

university “willfully and knowingly” failed to correct a violation of 

the Act’s speech ban, the university will not receive “performance 

funding for the next fiscal year.”  Id. § (4)(d).  That kind of loss 

would be financially devastating.  The University of South Florida, 

for example, stood to lose just over $73 million during the 2021–

 
1 The Act’s terms apply to all public schools, starting with kindergarten and 

going through graduate school, but the plaintiffs challenge only its application 

to postsecondary schools. 
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8 Opinion of  the Court 22-13992 

2022 academic year—about fifteen percent of its total state 

appropriations. 

Individual consequences can be severe too.  Students (as 

well as unnamed other observers) can turn in professors whenever 

they perceive a violation.  Id. § (2)(a).  Those reports trigger 

investigative protocols for universities, who are then required to 

investigate any “credible” complaints.  Id. § (3)(b).  If a university 

finds any instruction or training that is “inconsistent with” the Act, 

it must self-report that violation to the Board of Governors.  Id. 
§ (3)(c).  The university must separately “mandat[e]” that 

professors modify their lectures “to be consistent with” the Act.  Id.  
And if a professor refuses?  Potential termination.  But even 

compliance offers no safe haven—according to the regulations, a 

university can impose unspecified “disciplinary measures” for 

violative content, even after the coursework is corrected.2  Id. 

Two groups of plaintiffs sued various state officials and 

university administrators in separate lawsuits.3  In Pernell v. Florida 
Board of Governors, the plaintiffs are five current professors and one 

 
2 The State seeks to assuage our concerns by assuring us that no professor will 

be disciplined unless she refuses to correct her lecture.  But that is not what 

the regulation says.  Instead, it says that universities may discipline professors 

“where appropriate.”  The regulation goes on to escalate the consequences to 

termination for those who fail to “comply with the mandate.”  Fla. Bd. of 

Govs., Reg. No. 10.005(3)(c), Prohibition of Discrimination in University 

Training or Instruction (2022). 

3 For ease of reference, we generally refer to the defendants collectively as 

“Florida.” 
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22-13992  Opinion of  the Court 9 

student, all in public universities across the state.  In Novoa v. Diaz, 

the challengers are one professor, one student, and one student 

group at the University of South Florida.4  Both sets of plaintiffs 

allege that the Act violates their First Amendment rights because it 

suppresses politically disfavored viewpoints, and that the Act is 

unconstitutionally vague under the Due Process Clause of the 

Fourteenth Amendment because it defines the banned concepts 

with abstract language.5  Both sets of plaintiffs moved for 

preliminary injunctive relief. 

The district court did not consolidate the two cases, but it 

addressed both motions in a single order.  In Pernell, the court 

enjoined the members of the Florida Board of Governors of the 

State University System—all in their official capacities—from 

enforcing § 1000.05(4)(a)–(b) of the Florida Statutes and Regulation 

10.005(2)–(3) and (4)(d).  And in Novoa, the court enjoined the same 

Board of Governors members from enforcing the Act and 

Regulation as applied to concepts 1, 2, 3, 5, and 7.  It also enjoined 

the members of the University of South Florida Board of Trustees, 

in their official capacities, from enforcing the laws as applied to 

those concepts.  In the end, though not every plaintiff had standing 

to challenge every concept or sue every defendant, at least one 

 
4 No party challenges the district court’s conclusion that the students’ First 

Amendment rights rise and fall with those of the professors. 

5 The Pernell plaintiffs also brought an equal protection claim and the Novoa 

plaintiffs also sued under the Campus Free Expression Act.  The plaintiffs did 

not seek preliminary injunctive relief for those claims, however, so we do not 

address them here. 
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10 Opinion of  the Court 22-13992 

plaintiff had standing to challenge each concept.6  The defendants 

appealed, and this Court consolidated the two cases. 

II. 

We review the district court’s order granting a preliminary 

injunction for abuse of discretion.  Otto v. City of Boca Raton, 981 

F.3d 854, 860 (11th Cir. 2020).  To succeed, the moving party must 

show four things: “(1) it has a substantial likelihood of success on 

the merits; (2) it will suffer irreparable injury unless an injunction 

issues; (3) this threatened injury to the movant outweighs 

 
6 We agree with the district court’s well-reasoned conclusion that at least one 

individual plaintiff has standing to challenge each enumerated concept.  See 

Pernell v. Fla. Bd. of Governors of State Univ. Sys., 641 F. Supp. 3d 1218, 1245–68 

(N.D. Fla. 2022).  The plaintiffs bring as-applied challenges to the Act, seeking 

to vindicate their own First Amendment rights—not the rights of others, say, 

K–12 teachers.  See DA Mortg., Inc. v. City of Miami Beach, 486 F.3d 1254, 1262 

(11th Cir. 2007).  Because we conclude that the Act is unconstitutional as 

applied to any public postsecondary-school professor, it is unconstitutional as 

applied to the plaintiff professors.  But nothing in this opinion should be 

construed as applying outside the limited context of postsecondary education. 

Even so, the dissenting opinion attempts to raise unbriefed questions about 

facial and as-applied challenges.  See Dissenting Op. at 6–8.  We are not quite 

sure why, because this opinion draws the very boundary that the Supreme 

Court said was missing in Moody; we consider whether the law is 

constitutional as it applies to one group of people (college professors) in one 

context (college instruction).  See Moody v. NetChoice, LLC, 603 U.S. 707, 724 

(2024) (“What activities, by what actors, do the laws prohibit or otherwise 

regulate?”).  To the extent that one could also say that the opinion carries out 

a facial analysis for college professors, we have no objection because they have 

straightforwardly satisfied “our standards for a facial challenge to the extent of 

that reach.”  See Doe v. Reed, 561 U.S. 186, 194 (2010). 
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22-13992  Opinion of  the Court 11 

whatever damage the proposed injunction may cause the opposing 

party; and (4) the injunction would not be adverse to the public 

interest.”  Honeyfund.com Inc. v. Governor, 94 F.4th 1272, 1277 (11th 

Cir. 2024) (quotation omitted). 

III. 

This Court has already concluded that another provision of 

Florida’s Act—the one prohibiting mandatory workplace meetings 

endorsing these same ideas about race, sex, and nationality—

enforced unconstitutional viewpoint discrimination.  See 

Honeyfund, 94 F.4th at 1277.  The language here is identical, but the 

academic context puts us at an unprecedented First Amendment 

intersection: viewpoint discrimination meets public-employee 

speech, meets government speech, meets academic freedom. 

Viewpoint-based restrictions on speech are widely 

disfavored in almost any context—“the greatest First Amendment 

sin.”  Id.  “When the government seeks not just to restrict speech 

based on its subject matter, but also seeks to dictate what particular 

opinion or perspective individuals may express on that subject, the 

violation of the First Amendment is all the more blatant.”  Chiles v. 
Salazar, 146 S. Ct. 1010, 1021 (2026) (quotation omitted).  At the 

same time, when the government acts as an employer it has 

discretion to restrict employee speech in ways that it could not for 

private parties.  Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).  

That authority, though, is designed to allow the government to 

effectively manage its workplaces, not drive out speech it disfavors.  

See Garcetti v. Ceballos, 547 U.S. 410, 418–23 (2006).  Of course, if the 

11a



12 Opinion of  the Court 22-13992 

government itself is the speaker, the rules change yet again.  

Exempt from First Amendment scrutiny, the government may 

choose what to say and what not to say.  Shurtleff v. City of Boston, 

596 U.S. 243, 251–52 (2022).  And on top of all that hovers our 

Nation’s tradition of academic freedom—celebrated with vigor, 

but constitutionally defined with only the haziest of lines.  See, e.g., 
Epperson v. Arkansas, 393 U.S. 97, 104–05 (1968). 

A decades-old precedent from this Circuit does not give all 

the answers, but it does mark a path.  In Bishop v. Aronov, we 

considered whether the University of Alabama could bar a 

professor from interjecting personal religious beliefs into his 

physiology classes.  926 F.2d at 1067–68.  Recognizing the tension 

between the Supreme Court’s homages to academic freedom and 

its precedents on employee speech, this Court sought a 

constitutional balance between the two.  As Bishop explains, the 

Supreme Court’s pronouncements on academic freedom “cannot 

be extrapolated to deny schools command of their own courses.”  

Id. at 1075.  Indeed, the opinion rejects the idea of academic 

freedom as an “independent First Amendment right.”  Id.  But that 

does not mean the Constitution has nothing to say.  To the 

contrary, Bishop emphasized that “[o]ur Nation is deeply 

committed to safeguarding academic freedom, which is of 

transcendent value to all of us” and “a special concern of the First 

Amendment.”  Id. (quoting Keyishian v. Bd. of Regents of Univ. of State 
of New York, 385 U.S. 589, 603 (1967)). 
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22-13992  Opinion of  the Court 13 

Then, as now, none of the Supreme Court’s precedents 

provided a controlling answer.  Id. at 1072–74.  So the Bishop Court 

started with Pickering v. Board of Education, the first case in the 

Supreme Court’s public-employee-speech trio, “because of the 

balancing it suggests.”  Id. at 1072; see Pickering, 391 U.S. at 568.  The 

result was a three-part inquiry.  We first considered the context of 

the professor’s speech; second, the university’s rights, both as a 

public employer and as an arbiter of curricular offerings; and third, 

“the strong predilection for academic freedom as an adjunct of the 

free speech rights of the First Amendment.”  Bishop, 926 F.2d at 

1074–75. 

This Court thus has already set out a way to evaluate the 

competing constitutional interests in the context of postsecondary 

education.  But before we apply those factors here, one more 

consideration demands our attention: whether Garcetti v. Ceballos 
shifted the foundation of the analysis.  That case, decided fifteen 

years after Bishop, defines employee speech in a more expansive 

way than its predecessors, including Pickering.  See Garcetti, 547 U.S. 

at 422–24.  But Garcetti too fails to offer a clear answer.  

Recognizing the “additional constitutional interests” implicated by 

classroom expression, Garcetti explicitly declined to say whether its 

expansion of the employee speech category would apply to 

teaching and scholarship.  Id. at 425. 

Here, we have no way to avoid that question.  So we first 

consider whether Garcetti extends, full-force, to professors teaching 

in classrooms, thereby qualifying their lectures as “employee 

13a



14 Opinion of  the Court 22-13992 

speech” subject to control and discipline well beyond what the First 

Amendment would otherwise allow.  It does not, at least here and 

for at least two reasons. 

To start, though the employee speech cases provide a useful 

framework for balancing interests, their primary rationale—

managing government workplaces—does not apply here.  Florida’s 

speech restrictions are designed to ban disfavored speech on a 

broad scale before it happens, not respond to internal workplace 

issues on an individual level.  A second objection is more structural.  

Blessing an extension of Garcetti here would leave no room—none 

at all—for the traditional value of academic freedom.  True, the 

Supreme Court has not been precise about the boundaries of that 

freedom or its relationship to the First Amendment.  But expanding 

Garcetti to cover every word of every college lecture would imperil 

academic freedom to a degree that is incompatible with the 

Supreme Court’s precedents. 

For its part, Florida seeks to evade any First Amendment 

limitations at all by rigging together several speech doctrines to 

create a new rule that would quietly remove all free speech 

protections from the classroom.  Because the government pays the 

professors’ salaries, Florida says, their speech is the State’s speech.  

Emphatically no.  The Florida defendants cannot “put together half 

a donkey and half a camel, and then ride to victory on the synthetic 

hybrid.”  David F. Cavers, The Choice-of-Law Process 39 (1965) 

(quotation omitted).  When we read the cases Florida cites—rather 

14a
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than the quotations it pulls from them—the doctrinal connections 

quickly unravel. 

Taking Bishop as our guide, then, we conclude that the Act 

violates the First Amendment as applied to these plaintiffs.  

Viewpoint-based restrictions designed to compel or ban a set of 

beliefs are dangerous in any setting, and they are especially 

pernicious in the classroom context.  That goes double for broadly 

worded yet imprecise regulations like these, which are sure to 

leave both professors and their students guessing about what kind 

of speech might violate the rules.  And instead of asserting 

traditionally recognized concerns of effective workplace 

management, or even legitimate pedagogical values, Florida 

weakly suggests that the Act is meant to penalize discrimination.  

No—that suggestion is belied by the Act’s own text.  Here, as in the 

companion workplace provision, “speech is not regulated 

incidentally as a means of restricting discriminatory conduct—

restricting speech is the point of the law.”  Honeyfund, 94 F.4th at 

1283. 

More credibly, the State explains that it also seeks to protect 

its “most cherished ideals.”  But that justification fails, too.  Though 

the government has plenty of ways to promote its own viewpoint, 

puppeteering every university professor in the state is not one of 

them.  Forcing an official government line—in a college classroom 

of all places—is exactly the “pall of orthodoxy” that the First 

Amendment will not tolerate.  Keyishian, 385 U.S. at 603. 
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16 Opinion of  the Court 22-13992 

That is not to say that universities, and even sometimes state 

governments, cannot exercise ordinary employee management, 

make ordinary curriculum decisions (like which majors or courses 

to offer), or otherwise ensure competent academic instruction.  But 

there is nothing ordinary about the authority Florida seeks here.  

The level of control that Florida demands—total—would be 

inconsistent not only with our Nation’s traditional constitutional 

protections for academic freedom, but also with the doctrines 

Florida cobbles together to support its suppression of disfavored 

viewpoints. 

A. 

We first examine how Garcetti changed the employee speech 

landscape, expanding the government’s ability to control civil 

servants’ work-related communications on an individual basis. 

1. 

The Supreme Court has long emphasized that the “interplay 

between free speech rights and government employment” requires 

“a delicate balancing of the competing interests surrounding the 

speech and its consequences.”  Kennedy v. Bremerton Sch. Dist., 597 

U.S. 507, 527–28 (2022) (quotation omitted).  But respecting the 

government’s prerogatives as an employer while also protecting 

employees’ rights to speak as citizens has not been easy.  Over time, 

this balancing act blossomed into a multi-step framework used to 

analyze free speech claims made by government employees who 

are subjected to after-the-fact discipline. 
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One early case was Pickering v. Board of Education, in which a 

high school teacher was dismissed after he penned an article in the 

local paper criticizing the School Board’s allocation of funds 

between academics and athletics.  391 U.S. at 566.  After the teacher 

objected to his firing on First Amendment grounds, the Supreme 

Court worked to balance the interests of both government and 

speaker, while also keeping in mind the “public interest in having 

free and unhindered debate on matters of public importance—the 

core value of the Free Speech Clause of the First Amendment.”  Id. 
at 573. 

Public employees, the Court reasoned, do not forfeit their 

First Amendment rights simply because they work for the 

government.  Id. at 568.  At the same time, the Court recognized 

that a state’s interests in regulating speech as an employer “differ 

significantly” from its interests in regulating the speech of private 

citizens.  Id.  Governments, like all other employers, need to run 

efficient and productive offices.  To account for this tension, courts 

must balance the interests of the employee, “as a citizen, in 

commenting upon matters of public concern,” against the interests 

of the state, “as an employer, in promoting the efficiency of the 

public services it performs through its employees.”  Id.  One 

interest not considered?  The government’s bare desire to avoid 

public criticism.  See id. at 570–71.  Ultimately, the school in 

Pickering could not penalize the teacher’s speech because that 

expression had neither “impeded the teacher’s proper performance 

of his daily duties in the classroom” nor “interfered with the regular 

operation of the schools generally.”  Id. at 572–73. 

17a



18 Opinion of  the Court 22-13992 

The Court further refined this analysis in Connick v. Myers, a 

First Amendment challenge brought by an assistant district 

attorney after she was fired for soliciting her coworkers’ opinions 

on internal management issues.  461 U.S. 138, 140–42 (1983).  In 

considering the employee’s constitutional claim, the Court 

emphasized that Pickering’s balancing test applies only when the 

employee is speaking on a matter of public concern.  Id. at 146.  

Otherwise, government officials “enjoy wide latitude in managing 

their offices.”  Id.  For Myers, that distinction was bad news.  

Tolerating her speech would have resulted in “disruption of the 

office and the destruction of working relationships.”  Id. at 152.  

After all, allowing free-range employee comments on any topic, 

internal or external, could breed both chaos and hard feelings.  

Together, Pickering and Connick stood for a two-part standard 

protecting employee speech: (1) “as a threshold matter, the speech 

must be fairly characterized as constituting speech on a matter of 

public concern”; and (2) the employee’s “First Amendment 

interests in commenting on matters of public concern must 

outweigh the government’s interests” as the employer.  Maggio v. 
Sipple, 211 F.3d 1346, 1351 (11th Cir. 2000) (quotation omitted). 

That test held for more than twenty years, until Garcetti v. 
Ceballos, 547 U.S. 410 (2006).  There, an assistant district attorney 

authored internal memoranda attacking a search warrant 

affidavit’s validity and advocating that the follow-on prosecution 

be dismissed.  Id. at 413–14.  The difficulty was that while these 

topics were matters of public concern, they were also matters of 

concern within the office—and even their internal communication 

18a
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created serious workplace challenges.  The Supreme Court solved 

that problem by declaring that on-the-job communications, even 

on matters of public concern, were not protected by the First 

Amendment.  Id. at 421, 423.  So “when public employees make 

statements pursuant to their official duties”—as opposed to when 

they speak as citizens on matters of more general public concern—

“the Constitution does not insulate their communications from 

employer discipline.”  Id. at 421.  Because Garcetti had spoken as 

an employee “pursuant to his duties,” his speech was unprotected.  

Id. 

2. 

The Garcetti Court itself recognized that “expression related 

to academic scholarship or classroom instruction” may implicate 

“additional constitutional interests that are not fully accounted for 

by this Court’s customary employee-speech jurisprudence.”  

Garcetti, 547 U.S. at 425.  But rather than opining on that fraught 

question, the Court reserved it: “We need not, and for that reason 

do not, decide whether the analysis we conduct today would apply 

in the same manner to a case involving speech related to 

scholarship or teaching.”  Id.  Here, we do not have the luxury of 

avoiding that question. 

We answer in the negative.  To start, the rationale 

underlying the Pickering–Connick–Garcetti trio of cases does not 

apply with equal force to curricular speech by university 

professors.  The chief concerns motivating those decisions were 

about workplace management, not content restriction for its own 
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sake.  Just like other employers, public agencies “need a significant 

degree of control over their employees’ words and actions”—every 

workplace grievance need not take on a constitutional dimension.  

Id. at 418, 420. 

So when an employee’s speech would “disrupt the office, 

undermine [the manager’s] authority, and destroy close working 

relationships”—in short, when it would impede “the 

administration of a government office”—the government can 

generally take the same actions that a private employer might.  

Connick, 461 U.S. at 154; see also id. at 151–52.  Otherwise, 

government offices would face “displacement of managerial 

discretion by judicial supervision,” with “little chance for the 

efficient provision of public services.”  Garcetti, 547 U.S. at 418, 423.  

But when an employee’s speech does not hinder the “proper 

performance of his daily duties” or “interfere[] with the regular 

operation of the [workplace] generally,” the government’s 

legitimate interest in limiting that expression is no greater than its 

interest in limiting similar expression from a private citizen—

which means it cannot do so.  Pickering, 391 U.S. at 572–73. 

These kinds of managerial concerns are not at play here.  

Florida has not asserted that its law plays any role in allowing 

proper performance of professors’ daily duties, avoiding classroom 

disruptions, or the like.  Instead, the law is a “per se ban on speech 

the state disagrees with.”  Honeyfund, 94 F.4th at 1283.  An interest 

in banning disfavored viewpoints is not in line with the workplace 
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management concerns that give the government extra leeway in 

the employee speech cases. 

Nor are the university professors here similarly situated to 

the employees in the Pickering–Connick–Garcetti trio.  They are not 

civil servants; their jobs do not involve administering government 

programs.  Public universities of course perform important civic 

functions—chief among them training and educating the next 

generation of leaders—but these are different in kind than the 

ordinary business of public administration.  These distinctions 

carry weight, and the Supreme Court has recognized that not all 

state actors are treated equally when it comes to on-the-job 

expression.  The speech of elected officials, for example, receives 

greater protection than that of traditional civil servants.  See Wood 
v. Georgia, 370 U.S. 375, 394–95 & n.21 (1962) (sheriff); Bond v. Floyd, 

385 U.S. 116, 135–36 (1966) (legislator).  In First Amendment cases, 

the context always matters, and university professors are not in the 

same box as civil servants. 

What’s more, this case involves a broad legislative speech 

ban enacted by political authorities—the Florida legislature and the 

Governor—who are not the professors’ employers and who 

exercise no direct supervision or control over their employment.  

See, e.g., Fla. Stat. § 1001.741(1)–(2) (university president has final 

say on employment decisions); Fla. Const. art. IX § 7(d) (Board of 

Governors is responsible for management and operation of the 

university system).  The “Pickering test is inapplicable” when “the 

State is not acting in a traditional employer role,” and seeking to 
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enforce a legislative speech ban is not remotely equivalent to a boss 

supervising her employee.  Harris v. Quinn, 573 U.S. 616, 652 (2014).  

Indeed, it is even a far cry from a state board’s exercise of control 

over K–12 curriculum.  See, e.g., Fla. Stat. § 1001.03(1) (granting the 

State Board of Education power over public K–12 curricular 

standards). 

One other feature of the public-employee speech cases 

dissuades us from extending their reasoning here.  All three 

centered on disciplining a single employee who had already 

spoken—“a post hoc analysis of one employee’s speech and its 

impact on that employee’s public responsibilities.”  United States v. 
Nat’l Treasury Emps. Union, 513 U.S. 454, 467 (1995).  Here, the 

government’s attempt to control employee speech is at the other 

end of the spectrum.  The Act is a wide-ranging, ex ante restriction 

on the speech of every public university professor in the state.  

Because the Act “chills potential speech before it happens,” the 

State’s “burden is greater with respect to this statutory restriction 

on expression than with respect to an isolated disciplinary action.”  

Id. at 468. 

3. 

Those contrasts would likely be enough to counsel against 

extending Garcetti.  But one other consideration looms large: if 

Garcetti applies to all aspects of scholarship and teaching, academic 

freedom is a nullity.  And that cannot be—though the Supreme 

Court has been stingy about the details of academic freedom, it has 
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been generous in its declarations that scholarship and teaching are 

part of the First Amendment package. 

Time and again, the Supreme Court has made clear that 

“teachers do not ‘shed their constitutional rights to freedom of 

speech or expression at the schoolhouse gate.’”  Kennedy, 597 U.S. 

at 531 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 

503, 506 (1969)).  “The essentiality of freedom in the community of 

American universities is almost self-evident. . . . To impose any 

strait jacket upon the intellectual leaders in our colleges and 

universities would imperil the future of our Nation.”  Sweezy v. New 
Hampshire, 354 U.S. 234, 250 (1957).  This Court has said so, too: 

“The protections of the First Amendment have been given special 

meaning when teachers have been involved.”  Pred v. Bd. of Pub. 
Instruction, 415 F.2d 851, 855 (5th Cir. 1969).7  Because academic 

freedom “is of transcendent value to all of us and not merely to the 

teachers concerned,” the First Amendment “does not tolerate laws 

that cast a pall of orthodoxy over the classroom.”  Keyishian, 385 

U.S. at 603. 

We could go on—as noted, the Supreme Court has been 

unsparing in its praise for academic freedom and in tying that value 

to the First Amendment.8  The trouble, of course, is that apart from 

 
7 Decisions by the former Fifth Circuit handed down before October 1, 1981, 

are binding on this Court.  Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th 

Cir. 1981) (en banc). 

8 See, e.g., Sweezy, 354 U.S. at 250; Barenblatt v. United States, 360 U.S. 109, 112 

(1959); Shelton v. Tucker, 364 U.S. 479, 487 (1960); Keyishian, 385 U.S. at 603; 

Whitehill v. Elkins, 389 U.S. 54, 59–60 (1967); Epperson, 393 U.S. at 104; Tinker, 
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these declarations about its importance, the Supreme Court’s 

discussions of the nature of academic freedom are murky at best: 

“Lacking definition or guiding principle, the doctrine floats in the 

law, picking up decisions as a hull does barnacles.”  J. Peter Byrne, 

Academic Freedom: A “Special Concern of the First Amendment,” 99 Yale 

L.J. 251, 253 (1989).  But the fact remains that these decisions are 

unequivocal in their recognition that the First Amendment 

protects at least some core aspects of teaching and scholarship, 

even in public universities.  Extending Garcetti’s rationale to allow 

a state to ban every professor at every public university from 

promoting a set of viewpoints while teaching would swiftly 

transform academic freedom from a constitutional value into a 

constitutional nullity.  And it would soon lead to orthodoxy 

displacing inquiry in our classrooms. 

* * * 

Several features of the Supreme Court’s public-employee 

speech precedents motivate our decision not to extend Garcetti: the 

mismatch between the workplace-management rationales behind 

those decisions and the motivations at play here, the kinds of 

employees Garcetti and its predecessors applied to, the nature of the 

speech restrictions at issue, and the traditional importance of 

 

393 U.S. at 511–12; Healy v. James, 408 U.S. 169, 180–81 (1972); Regents of Univ. 
of Michigan v. Ewing, 474 U.S. 214, 226 (1985); Univ. of Pennsylvania v. EEOC, 493 

U.S. 182, 198 n.6 (1990). 
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academic freedom.9  To be sure, Garcetti may still apply to a 

professor’s speech in another context, including when that speech 

impedes the proper administration of the school.  But if there is 

anything Garcetti cannot cover, it is broad legislative bans on 

disfavored speech—not if academic freedom has any constitutional 

weight at all. 

B. 

To be fair, even the Florida defendants do not push for a 

straightforward application of Garcetti.  Instead, they hitch 

employee speech cases to government speech cases, resulting in a 

new rule altogether: because these professors were hired by and 

are paid by the government, everything they say in their 

classrooms is really the government speaking.  That assertion is no 

less remarkable than it sounds.  But Florida’s rule is not one that 

emerges neatly—or at all—from any one case.  Instead, it requires 

connecting doctrines together in a way that almost makes sense 

when bouncing from quote to quote.   

The first stop is a few lines from Rosenberger v. Rector & 
Visitors of University of Virginia, which Florida characterizes as a 

government speech case.  It is not.  Rosenberger instead explained 

that a university must be viewpoint neutral in sponsoring student 

 
9 We are not alone in this conclusion.  See e.g., Reges v. Cauce, 175 F.4th 1014, 

1030–33 (9th Cir. 2026); Kilborn v. Amiridis, 131 F.4th 550, 557–58 (7th Cir. 

2025); Heim v. Daniel, 81 F.4th 212, 224–28 (2d Cir. 2023); Meriwether v. Hartop, 

992 F.3d 492, 504–06 (6th Cir. 2021); Adams v. Trs. of Univ. of North Carolina-
Wilmington, 640 F.3d 550, 562–64 (4th Cir. 2011). 
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groups.  In so holding, the Supreme Court noted that the 

University need not be viewpoint neutral in its own speech, “which 

is controlled by different principles.”  515 U.S. 819, 833–34 (1995).  

Of course—universities have control over their own curriculums.  

How would it be otherwise?  They need not offer, for instance, 

every class a student would like to take.  But that does not resolve, 

or really even address, the issues in this case.  For one, Rosenberger 
is about a university’s decision, not a state legislature’s mandate.  

That’s true, in fact, of all the cases Florida cites in support of 

curricular control—it is the university’s view of the curriculum that 

is privileged, not the legislature’s.  Same goes for the dissent, which 

repeatedly overlooks that the precedents it cites—all of them—

reserve space for universities to discipline their employees, not for 

state political bodies to discipline public dialogue.10  See Dissenting 

Op. at 1–2, 14–15. 

 
10 The dissent looks to a Third Circuit opinion by then-Judge Alito for support, 

but will not find it there.  See Dissenting Op. at 27–28.  Why?  Because that 

case, unlike this one, was about an ordinary disciplinary decision against one 

professor by one university.  And that opinion does not make the same 

mistake as the dissent—mixing up the state and the university, treating one as 

the equivalent of the other.  See Edwards v. California Univ. of Pennsylvania, 156 

F.3d 488 (3d Cir. 1998).  Justice Alito noted, for example, that “the First 

Amendment does not place restrictions on a public university’s ability to 

control its curriculum.”  Id. at 491 (emphasis added).  Agreed.  He also 

explained that “the University was acting as speaker and was entitled to make 

content-based choices in restricting [the individual professor’s] syllabus.”  Id. 
at 492 (emphasis added).  Yes—universities can make just that sort of decision.  

He went on to say that “the University can make content-based decisions when 

shaping its curriculum.”  Id. (emphasis added).  Again, yes—we are three for 
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Another fundamental problem with Florida’s argument is 

that Rosenberger never so much as suggests that in-class speech by a 

professor is per se government speech.  While Rosenberger explains 

that a university speaks through “the content of the education it 

provides,” reading those words in isolation, as Florida invites us to 

do, distorts their meaning.  515 U.S. at 833.  Rosenberger was a case 

restricting the government’s ability to impose speech limitations on 

student groups, with the Supreme Court concluding that a 

university’s selective denial of funding to religious groups was 

unconstitutional viewpoint-based discrimination.  Id. at 836–37.  By 

Florida’s logic, Rosenberger would have gone the other way—

because the University was funding the groups, it could control 

their speech. 

 

three.  And in summing up his conclusions, he rejected the idea that an 

individual professor has “a constitutional right to choose curriculum materials 

in contravention of the University’s dictates”—but not before noting that 

“academic freedom thrives not only on the independent and uninhibited 

exchange of ideas among teachers and students, but also, and somewhat 

inconsistently, on autonomous decisionmaking by the academy itself.”  Id. 
(alteration adopted, emphasis added, and quotation omitted).  We agree with 

both the reasoning and the result of Justice Alito’s opinion, and reject the 

dissent’s suggestion that it undermines anything about this one.  And, like 

Edwards, all of the other cases cited by the dissent deal with a university 

exercising ordinary supervision over its professors and instructors on an 

individual basis; none come close to endorsing total legislative control over 

academic speech.  Dissenting Op. at 15–17; see Ferguson v. Thomas, 430 F.2d 

852, 853–55 (5th Cir. 1970); Duke v. N. Texas State Univ., 469 F.2d 829, 831–33 

(5th Cir. 1972); Megill v. Bd. of Regents, 541 F.2d 1073, 1080–85 (5th Cir. 1976); 

Pred, 415 F.2d at 853–54. 
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The same thing goes for the cherry-picked quotations from 

Board of Regents of University of Wisconsin System v. Southworth, in 

which the Supreme Court upheld a university’s mandatory student 

activity fee.  529 U.S. 217, 221 (2000).  Here, too, the challenge was 

from students, who did not want to financially support, even 

indirectly, student groups they disagreed with.  And in approving 

the university’s viewpoint-neutral policy, the Court again 

suggested that different “principles applicable to government 

speech would have to be considered” if the speech at issue were 

“by an instructor or a professor in the academic context.”  Id. at 

235.  What it did not say is that an individual professor’s speech is 

invariably government speech.  The Southworth Court thus was 

carving out, rather than deciding, the question of academic speech.  

It was also reserving academic freedom for universities.  Those 

moves sound familiar. 

After reciting these acontextual quotations, the defendants’ 

briefing shifts to government speech cases, arguing that because 

Florida “appropriates public funds” to support public education at 

the State’s universities, it is “entitled to say what it wishes” at those 

universities.11  That is a sweeping assertion, and one that is 

unsupported by the cited government speech precedents.  Those 

cases are about public monuments, license plates, and the like—

 
11 See Pleasant Grove City v. Summum, 555 U.S. 460, 464 (2009) (city’s placement 

of a privately funded monument in a public park was government speech); 

Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 576 U.S. 200, 219–20 (2015) 

(state’s specialty license plate designs were government speech). 
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not anything close to academic teaching.  The thrust of their 

holdings is that when the government speaks it can choose its 

message.  There is no need, as the Supreme Court put it, for a local 

government that supports recycling to include a counterargument 

from the local trash company.  See Walker v. Tex. Div., Sons of 
Confederate Veterans, Inc., 576 U.S. 200, 207 (2015).  The classic 

government speech cases Florida leans on are also about the 

government itself expressing certain ideas—not banning 

employees from endorsing others.  Even so, the State asserts that 

“if the speech of private individuals proposing license plate slogans 

is government speech, then surely the classroom speech of state-

employed educators at state universities is too.”  But why?  Florida 

does not say. 

Not only is Florida’s government speech argument wrong, 

it also amounts to double-dealing, because the State later asserts 

that the actual government speech doctrine is “wholly inapplicable 

here.”  Rather than asking us to conduct the analysis dictated by 

case law, the Florida defendants would have us conclude—by ipse 

dixit apparently—that all speech, by any professor at a public 

university, is government speech, completely unprotected by the 

First Amendment.  But the Supreme Court has never endorsed 

anything like that idea, and we decline to take Florida’s word for it.  

In fact, we are rightfully wary of this very sleight of hand: the 

government speech doctrine may not be used “as a subterfuge for 

favoring certain private speakers over others based on viewpoint.”  

Pleasant Grove City v. Summum, 555 U.S. 460, 473 (2009).  And in 

service of that same concern, we “exercise great caution before 
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extending our government-speech precedents.”  Matal v. Tam, 582 

U.S. 218, 235 (2017). 

A variety of factors are at play when considering whether 

the government is speaking, reflecting the Supreme Court’s 

guidance that the inquiry is a “holistic” one,  neither “mechanical” 

nor a “rote application of rigid factors,” but “driven by a case’s 

context.”  Shurtleff, 596 U.S. at 252.  Several considerations may be 

relevant, including “whether the government maintains control 

over the speech,” “whether the type of speech has traditionally 

communicated government messages,” and “whether the public 

would reasonably believe that the government has endorsed the 

speech.”  McGriff v. City of Miami Beach, 84 F.4th 1330, 1334 (11th 

Cir. 2023); see also Shurtleff, 596 U.S. at 252. 

We first consider whether the government maintains 

control over the speech here.  The State has traditionally exercised 

relatively little control over postsecondary education, especially as 

compared to public primary or secondary education.  Florida 

imposes few curricular requirements by statute.  And those that it 

does impose involve basic general education requirements—things 

like how many core classes students must take to graduate and 

what standards a communications course must meet.  (Such a 

course “must afford students the ability to communicate 

effectively.”)  See Fla. Stat. § 1007.25(3).  And the “purpose and 

mission” of Florida’s postsecondary educational system, as defined 

by state law, is to “enable[] all students to participate in the search 

for knowledge and individual development,” to “discover and 

30a



22-13992  Opinion of  the Court 31 

disseminate knowledge,” to “foster[] diversity of educational 

opportunity,” and to “develop in students heightened intellectual, 

cultural, and humane sensitivities.”  Fla. Stat. § 1004.01.  These 

broad ambitions are inconsistent with unrestricted control over the 

messages conveyed by university professors. 

The relative independence of Florida’s universities diverges 

from the State’s near plenary authority over primary and secondary 

education, where “state academic standards establish the core 

content of the curricula to be taught in the state.”  Fla. Stat. 

§ 1003.41(1).  In exercising this broad authority, the State Board of 

Education has adopted a comprehensive list of educational 

standards—nearing 7,300 in number and spanning every subject 

and every grade.  See Browse and Search Standards, CPALMS, 

https://www.cpalms.org/Public/search/Standard [https://

perma.cc/92R9-FR7Y]; see also Learning Systems Institute, Florida 

State University, https://lsi.fsu.edu/projects/current/cpalms 

[https://perma.cc/PC2Z-LLBK].  To meet these standards, 

moreover, public school teachers must “us[e] the books and 

materials required,” “follow[] the prescribed courses of study,” and 

only “employ[] approved methods of instruction.”  Fla. Stat. 

§ 1003.42(2).  The state government, in short, has traditionally 

controlled the curriculum in primary and secondary schools, but 

offers only minimal statutory guidance in the postsecondary 

education context. 

The State’s relative detachment from college lectures is even 

more revealing when compared to the level of state control we see 
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in the government speech context—nearly total.  A few examples 

illustrate the point.  In one case about the use of a stadium 

loudspeaker during a state championship game, this Court 

explained that the announcer’s remarks were “entirely scripted,” 

with “[e]very word” written by a state employee.  Cambridge 
Christian Sch., Inc. v. Fla. High Sch. Athletic Ass’n, 115 F.4th 1266, 

1293–94 (11th Cir. 2024).  And in another involving a USDA-

sponsored pro-beef campaign, the Supreme Court noted that the 

government exercised “final approval authority over every word 

used.”  Johanns v. Livestock Mktg. Ass’n, 544 U.S. 550, 561 (2005).  

Florida does not—and could not—exercise that kind of control 

over every postsecondary class lecture.  Indeed, Florida does not 

argue that it has controlled every word that university professors 

say, only that it can.  And common sense also has a role to play 

here.  Does anyone really think that every professor in every class 

at every public university is putting forward the official line of the 

State’s political branches?  So while the government speech 

doctrine “does not require omnipotence,” Florida has not come 

close to exhibiting the degree of control necessary to classify 

professors’ lectures as government speech.  Leake v. Drinkard, 14 

F.4th 1242, 1250 (11th Cir. 2021). 

The second and third factors—whether the speech has 

traditionally communicated government messages and whether 

the public would view the speech as endorsed by the 

government—are closely related here.  Certainly at some level the 

public perceives a seal of approval from the State for the curricular 

decisions of its universities.  And courts have recognized that the 
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universities themselves at least have control over “the parameters 

of focus and general subject matter of curriculum.”  Bishop, 926 

F.2d at 1073 (quotation omitted).  But the text of this law does not 

seek to develop the curriculum of a university, of a major, or even 

of a class.  Instead, it seeks to bar disfavored speech on one set of 

topics at every university and in any class.  And it does so in a way 

that contradicts Florida’s longstanding (and presumably still valid) 

statutes governing its universities. 

Florida law, for instance, requires state universities to 

continually assess “the intellectual freedom and viewpoint 

diversity” and “the extent to which competing ideas and 

perspectives are presented” at the school.  Fla. Stat. 

§ 1001.706(13)(b).  And the Board of Governors is forbidden from 

limiting students’ “access to, or observation of, ideas and opinions 

that they may find uncomfortable, unwelcome, disagreeable, or 

offensive,” if that speech is protected by the First Amendment.  Id. 
§ 1001.706(13)(a)(2), (c).  These principles are consistent with the 

Supreme Court’s recognition that the “classroom is peculiarly the 

‘marketplace of ideas.’”  Keyishian, 385 U.S. at 603.  And they are 

inconsistent with the idea that university professors communicate 

government messages as mouthpieces of the state.  These statutes 

(together with common sense) make clear that the public—and 

even the State—both recognize that university professors speak 

independently and without government endorsement of every 

idea they communicate. 
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So neither the defendants’ cherry-picked quotations, nor a 

true government speech analysis (which the defendants disclaim), 

supports their far-reaching conclusion.  And the combination of the 

two fares no better—zero plus zero is still zero.  The defendants’ 

mashed-up theory of government speech results in an astonishing 

assertion: if the government pays your salary, it can dictate every 

word you say as part of your job.  Even in the academic context.  

And Florida leans into this assertion rather than minimizing it, 

agreeing at oral argument that a state legislature could 

constitutionally ban any negative classroom statements about a 

particular gubernatorial administration.  We give the State credit 

for not feigning limits that its theory lacks, but the chimeric 

government speech doctrine it conjures cannot withstand 

constitutional scrutiny. 

C. 

With both Garcetti and Florida’s salary-for-speech approach 

to academic freedom off the table, we are still left with a difficult 

question: can the Individual Freedom Act’s speech restrictions be 

constitutionally applied to these professors?  After all, though it 

offers little direct control, Florida (like other states) is 

fundamentally in charge of its public universities, appointing most 

members of the Board of Governors, providing considerable 

funding, and establishing certain core curricular standards.  

“Federal judges should not be ersatz deans or educators.”  Bishop, 

926 F.2d at 1075.  And because “States historically have been 

sovereign” in the field of education, the “traditional role in the 

formulation and execution of educational policy” belongs to 
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them—not us.  United States v. Lopez, 514 U.S. 549, 564 (1995); Bd. 
of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 

208 n.30 (1982).  That leaves federal courts “reluctan[t] to trench 

on the prerogatives of state and local educational institutions.”  

Regents of Univ. of Michigan v. Ewing, 474 U.S. 214, 226 (1985); see 
also Virgil v. Sch. Bd., 862 F.2d 1517, 1520 (11th Cir. 1989).  But these 

precedents, like their counterparts reserving space in the First 

Amendment catalogue for academic freedom, fail to provide a 

direct answer to the question we consider today. 

We thus return to Bishop, which asked as we do here, “to 

what degree a school may control classroom instruction before 

touching the First Amendment rights of a teacher.”  Bishop, 926 

F.2d at 1073.  As we explained earlier, that case arose when the 

University of Alabama barred one of its professors from using class 

time to describe his religious views.  Id. at 1068–70.  Some of his 

comments concerned his belief in “the creative force behind 

human physiology.”  Id. at 1068.  Others were made to share his 

faith, be open about his biases, and offer suggestions for students 

on how to deal with academic stress.  Id.  But the students sought 

something else—an uninterrupted course on exercise physiology.  

After enough complaints, the University directed Bishop to stop, 

forbidding him from “presenting his religious viewpoint during 

instructional time, even to the extent that it represent[ed] his 

professional opinion about his subject matter.”  Id. at 1069, 1077.  

We ultimately rejected the professor’s free speech challenge to that 

restriction.  Id. at 1076–77. 
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Here, Florida suggests that a direct line connects the 

constitutionality of the University’s response to Bishop with the 

constitutionality of the Florida political branches’ prophylactic 

speech ban on all public college and university professors.  Not so.  

Bishop itself instructs that there is “no substitute for a case-by-case 

inquiry into whether the legitimate interests of the authorities are 

demonstrably sufficient to circumscribe a teacher’s speech.”  Id. at 

1074 (quotation omitted).  We are thus surprised by the dissenting 

opinion’s insistence that Bishop has already decided this very 

different case (and presumably every other case about academic 

freedom) in favor of state control.  See Dissenting Op. at 22 (“In 

short, Bishop held that professors have no First Amendment right 

to overrule their employer’s judgment concerning the content of 

classroom instruction.”). 

As directed by this Court’s precedent, we take as our starting 

point Pickering’s baseline balancing test for assessing when 

governmental interests outweigh a government employee’s First 

Amendment rights.  See Pickering, 391 U.S. at 568; Bishop, 926 F.2d 

at 1072.  And again following Bishop’s lead, we recognize “the ‘basic 

educational mission’” of the university system, which authorizes 

“the use of ‘reasonable restrictions’ over in-class speech that [the 

State] could not censor outside the classroom.”  Bishop, 926 F.2d at 

1074 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266–

67 (1988)).  Along those same lines, we recognize Kuhlmeier’s 
holding (endorsed in Bishop) that “educators do not offend the First 

Amendment by exercising editorial control over the style and 

content of student or professor speech in school-sponsored 
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expressive activities so long as their actions are reasonably related 

to legitimate pedagogical concerns.”  Id. (alteration adopted) 

(quoting Kuhlmeier, 484 U.S. at 273). 

These factors cash out to the recognition that here, as in 

other First Amendment cases, we are called to balance the 

professors’ interests against the State’s.  But the government’s 

interests in this equation are rather circumscribed: editorial control 

is taken for granted, but restrictions must be reasonable and related 

to legitimate pedagogical concerns.  In conducting this analysis, we 

consider Bishop’s three general factors: the context of the speech; 

the state’s “position as a public employer”; and the “strong 

predilection for academic freedom as an adjunct of the free speech 

rights of the First Amendment.”  Id. at 1074–75. 

First, context.  Here the context is the same as in Bishop: “the 

university classroom during specific in-class time.”  Id. at 1074.  

Bishop also noted that the “University’s interest is most obvious 

when student complaints suggest apparent coercion—even when 

not intended by the professor.”  Id.  The word coercion, to be sure, 

has echoes of Establishment Clause precedents (particularly 

around the time of Bishop), but we think that concern is relevant 

here, too.12  Florida’s restrictions are, as the State admits, an 

attempt to force uniformity of thought on students by curtailing 

the free exchange of ideas in universities—the very environments 

traditionally regarded as laboratories for expression and truth 

 
12 Bishop rejected the Free Exercise claim and Establishment Clause claim 

brought by the professor.  Bishop, 926 F.2d at 1077–78. 
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seeking.  See Healy v. James, 408 U.S. 169, 180–81 (1972); Rosenberger, 
515 U.S. at 835–36.  Compelling certain beliefs by suppressing 

“individual thought and expression” is “especially” dangerous in 

the classroom context, “where the State acts against a background 

and tradition of thought and experiment that is at the center of our 

intellectual and philosophic tradition.”  Rosenberger, 515 U.S. at 835.  

Unlike in Bishop, where the University was furthering an anti-

coercion goal, Florida here asserts the opposite interest—coercing 

university faculty (and by extension the students) into avoiding a 

certain set of ideas.  Whether Florida is right or wrong about how 

dangerous these viewpoints are is irrelevant, at least to our inquiry 

as a court.  “No matter how controversial the ideas, allowing the 

government to set the terms of the debate is poison, not antidote.”  

Honeyfund, 94 F.4th at 1283; see also Sweezy, 354 U.S. at 251; id. at 

261–63 (Frankfurter, J., concurring). 

Second, we consider the State’s interests as an employer.  

“Courts agree that the school’s administration may at least 

establish the parameters of focus and general subject matter of 

curriculum.”  Bishop, 926 F.2d at 1073 (quotation and ellipses 

omitted).  No doubt.  And “[t]angential to the authority over its 

curriculum, there lies some authority over the conduct of teachers 

in and out of the classroom that significantly bears on the 

curriculum or that gives the appearance of endorsement by the 

university.”  Id. at 1074.  This recognition, we think, significantly 

mitigates the risk that enforcing the First Amendment in the 

academic context would leave universities or other government 

authorities powerless to set overall curricular decisions or exclude 
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speech that veers outside of well-understood parameters—

personal tangents irrelevant to the subject matter, conspiracy 

theories, and the like. 

Our own early cases support this same point.  In one, we 

found no constitutional error when a university fired a professor 

whose speech “seriously impair[ed] . . . his effectiveness as an 

instructor.”  Ferguson v. Thomas, 430 F.2d 852, 859 (5th Cir. 1970).  

In another, we rejected a First Amendment challenge to a 

university’s decision to deny tenure when the professor gave 

students two course credits for effectively taking only one course; 

awarded most students high grades for little work; made “untrue 

and misleading public statements”; and demonstrated a lack of 

“professionalism and maturity.”  Megill v. Bd. of Regents, 541 F.2d 

1073, 1082–83, 1085 (5th Cir. 1976).  And in Bishop, we again found 

no First Amendment violation when the university determined 

that a professor’s tangential speech impeded his ability to properly 

teach physiology.  Bishop, 926 F.2d at 1076–77.  These cases show 

that even when reserving space for academic freedom, university 

administrators (and perhaps other government officials too) have a 

legitimate interest in ensuring that a professor’s in-class speech is 

both “germane” to the curriculum and “professionally competent.”  

See Keith E. Whittington, Professorial Speech, the First Amendment, 
and Legislative Restrictions on Classroom Discussions, 58 Wake Forest 

L. Rev. 463, 501–07 (2023); see also Matthew W. Finkin & Robert C. 

Post, For the Common Good 87–100 (2009); Henry Reichman, 

Understanding Academic Freedom 66–69 (2021). 
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Florida’s justifications are not in line with those rationales.  

Rather than asserting an interest in promoting classroom efficiency 

or appropriately educating students, Florida says its “sovereign 

judgment” is that the forbidden viewpoints are “contrary to the 

State’s most cherished ideals.”  But advancing cherished state ideals 

is a far cry from ordinary workplace management concerns, much 

less a legitimate pedagogical interest.  What’s more, even if many 

of these ideas are dead wrong, they are not at all irrelevant, at least 

in certain coursework.  Florida itself seems to recognize this fact by 

allowing discussion of the viewpoints, even while barring their 

endorsement. 

The State does assert one other justification for its law—an 

“interest in preventing invidious racial discrimination in public 

education.”  But as we have already held when considering the 

companion provision limiting private employers’ speech, the Act 

does no such thing.  Discrimination “generally means to treat 

differently,” and “the Act does not regulate differential 

treatment”—it restricts speech that State political authorities find 

objectionable.  Honeyfund, 94 F.4th at 1281 (quotation omitted).  

Preventing professors from positively discussing a viewpoint is not 

the same as regulating discrimination, which the State can certainly 

do.  A professor who espouses a particular idea does not stand in 

the same shoes as one who ridicules a student, threatens a student, 

or targets a student.  The Act does not limit (and does not purport 

to limit) actual discrimination of any kind.  It instead assumes that 

mere exposure to what the State views as the wrong viewpoint is 
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itself a serious harm.  But a difference of opinion is not 

discrimination.13 

Under the First Amendment, “Florida has no compelling 

interest in creating a per se rule that some speech, regardless of its 

context or the effect it has on the listener, is offensive and 

discriminatory.  It is firmly settled that under our Constitution the 

public expression of ideas may not be prohibited merely because 

the ideas are themselves offensive to some of their hearers.”  Id. 
(quotation omitted). 

Even outside the academic context, higher standards are 

necessary to vindicate broad, prophylactic restrictions on the 

speech of a large number of employees than to justify case-by-case 

punishment of an errant employee.  See Nat’l Treasury Emps. Union, 

513 U.S. at 466–68.  Here, the law simply suppresses certain 

viewpoints that Florida disfavors. 

At a minimum, then, the State’s interests as an employer do 

not line up with the priorities that we have recognized in Bishop 

and other early cases in the educational context.  Nor, as discussed 

earlier, are they similar to those that the Supreme Court approved 

 
13 We are sincerely confused by the dissent’s insistence that Bob Jones University 
v. United States has any bearing on this case.  461 U.S. 574 (1983); see Dissenting 

Op. at 2–3, 25–26.  Bob Jones upheld an Internal Revenue Service ruling 

revoking the tax-exempt status of private universities that refused to admit 

applicants who were part of an interracial marriage or spoke in support of 

interracial marriage.  461 U.S. at 577–82.  That case was not about free speech, 

and this case is not about racial discrimination. 
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in the Pickering line of cases.  And at their maximum, the State’s 

interests run headlong into bedrock First Amendment principles.  

The Supreme Court said it best: “If there is any fixed star in our 

constitutional constellation, it is that no official, high or petty, can 

prescribe what shall be orthodox in politics, nationalism, religion, 

or other matters of opinion.”  West Virginia State Bd. of Educ. v. 
Barnette, 319 U.S. 624, 642 (1943). 

Third, we consider what we called in Bishop the “strong 

predilection for academic freedom.”14  Bishop, 926 F.2d at 1075.  As 

we noted there (and here), scholarly freedom is “abundant[ly]” 

celebrated in First Amendment caselaw, and the “vigilant 

protection of constitutional freedoms is nowhere more vital than 

in the community of American schools.”  Id. (quoting Keyishian, 

385 U.S. at 603).  Indeed, our “Nation’s future depends upon 

leaders trained through wide exposure to that robust exchange of 

ideas which discovers truth out of a multitude of tongues, rather 

 
14 The dissent transforms Bishop’s fact-intensive conclusion (that one 

university’s curricular authority to require one professor to avoid religious 

coercion outweighed that professor’s asserted interest in academic freedom) 

into a far grander one: that Bishop has already done the work for us, weighing 

state control against academic freedom, and “resolv[ing] that balance in favor 

of the State’s authority within the classroom.”  See Dissenting Op. at 22 & n.7.  

No.  As we have already explained, Bishop itself directs a context-specific 

inquiry, and does not remotely offer a blanket rule ranking academic freedom 

below any state interest.  See 926 F.2d at 1074–75.  And again, Bishop offers no 

holding about a state’s authority to control curriculum; it protects a university’s 

authority to control curriculum.  See id. at 1078. 
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than through any kind of authoritative selection.”  Id. (alteration 

adopted) (quoting Keyishian, 385 U.S. at 603).   

Again, Bishop proves the point.  True, that court also noted 

that “pronouncements about academic freedom” in other contexts 

“cannot be extrapolated to deny schools command of their own 

courses.”  Id.  To that end, we nod our heads along with Bishop as 

it recognizes that “academic freedom thrives not only on the 

independent and uninhibited exchange of ideas among teachers 

and students, but also, and somewhat inconsistently, on 

autonomous decisionmaking by the academy itself.”  Id. (alteration 

adopted and quotation omitted).  Florida’s Act, in contrast, 

removes any decisionmaking by the academy about the topics it 

bars.  And the State’s rationale is not limited—it would allow the 

legislature to block any speech on any topic for any reason. 

Even in other contexts where the government has greater 

latitude to impose constraints on speech, it still “may not aim at the 

suppression of dangerous ideas.”  Nat’l Endowment for Arts v. Finley, 

524 U.S. 569, 587 (1998) (alteration adopted and quotation 

omitted).  In the university context, then, where the dangers of 

censorship are heightened, a state prohibiting disfavored messages 

inspires even more skepticism.  The broader the restriction, and the 

more people whose speech it limits, the more scrutiny it must 

receive.  See Nat’l Treasury Emps. Union, 513 U.S. at 466–68.  Case-

by-case restrictions on a single problematic professor’s teaching are 

the bread and butter of First Amendment cases affirming the 

curricular authority of universities.  But Florida tries to stretch 
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those precedents to fit an entirely new context: not a university 

disciplining one professor for discrete misconduct, but a state 

government barring all professors from sharing politically 

disfavored ideas. 

D. 

We acknowledge that the Bishop factors can sometimes 

point in different directions.  In Bishop itself they did—the 

professor’s control over his own in-class speech was set against his 

university’s decisions about the overall content of that class.  But 

here, we think they point the same way—toward free speech. 

The distinctions between this case and Bishop are 

fundamental.  For starters, these statutory speech restrictions are 

not the considered academic judgment of a university, and these 

disagreements are not between a university and its professor.  That 

is not to say that states cannot play an important or even decisive 

role, but it is far less likely that the more workaday employment 

and curricular concerns that can survive First Amendment review 

will capture the imagination of legislative majorities.  What’s more, 

the restriction in Bishop was directed to one professor, about one 

class, and involved one type of objection to his teaching.  See Bishop, 

926 F.2d at 1068–70.  The Individual Freedom Act, in contrast, 

applies to all state professors, in every class, and targets eight broad 

and disfavored topics.  See Fla. Stat. § 1000.05(4).  It is a naked 

prohibition on disfavored speech, not a limited restraint on one 

professor’s religious views.  And its tiered enforcement scheme 
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applies not only to professors, but also to universities, hitting both 

with dramatic financial consequences for noncompliance. 

Normally, “[d]iscrimination against speech because of its 

message is presumed to be unconstitutional.”  Rosenberger, 515 U.S. 

at 828.  And we have previously “emphasized that the dangers of 

viewpoint discrimination are heightened in the university setting.”  

Speech First, Inc. v. Cartwright, 32 F.4th 1110, 1127 n.6 (11th Cir. 

2022) (quotation omitted).  As Florida itself recognizes, at least in 

other statutes, universities are where new ideas germinate, where 

solutions take shape, and where orthodoxy falls.  Or, they should 

be—sometimes groupthink or even more sinister patterns take 

hold.  But make no mistake, “standardization of ideas either by 

legislatures, courts, or dominant political or community groups” is 

not the answer.  Terminiello v. Chicago, 337 U.S. 1, 4–5 (1949).  

Instead, “for the State in the person of school officials to justify 

prohibition of a particular expression of opinion, it must be able to 

show that its action was caused by something more than a mere 

desire to avoid the discomfort and unpleasantness that always 

accompany an unpopular viewpoint.”  Tinker, 393 U.S. at 509.  

Florida has made no such showing. 

This Act’s effect on academic freedom is compounded by its 

lack of clear definitions.  The uncertainties about the Act’s 

coverage are yet another difference between the restrictions placed 

on Bishop and those sought here.  “Broad prophylactic rules in the 

area of free expression are suspect.  Precision of regulation must be 

the touchstone in an area so closely touching our most precious 
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freedoms.”  NAACP v. Button, 371 U.S. 415, 438 (1963) (citations 

omitted).  The Act’s language is full of imprecision, which leaves 

us with some idea of the viewpoints that Florida targets, but little 

information about the boundaries of those concepts or what it 

would take to “endorse” them.  For example, when a professor 

assigns a reading for class that promotes one of the prohibited 

concepts, is that professor subjecting the student to “instruction 

that espouses, promotes, advances, inculcates, or compels such 

student . . . to believe” in the concept?  What about when a 

professor hosts a guest speaker who presents only one side of the 

debate?15  Or how about a professor who teaches about one of the 

forbidden concepts using the Socratic method?  Would those 

discussions be “objective”?  The parties disagree on every front.16  

And that is to say nothing of the lack of clear language in the 

individual concepts’ definitions.  Just to name one, what does 

“morally superior” encompass, and against whose perspective is it 

measured? 

 
15 The defendants tell us that a professor would not violate the Act by hosting 

a guest speaker who promotes one of the eight concepts unless that professor 

endorses the guest’s speech.  This exacerbates rather than solves the problem, 

layering imprecision on imprecision. 

16 Under Florida’s theory of the case, the State’s authority over professors’ 

scholarship would likewise be unlimited—after all, research is part of what 

they are hired and paid to do.  Bishop rejected precisely this argument.  See 926 

F.2d at 1076–77 (government may not regulate what professor does as a 

“researcher”). 
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Florida, unlike the defendants in Bishop, has not offered us a 

narrow reading of the speech restrictions it seeks to impose.  

Instead, it offers the broadest possible rule: because the 

government pays these professors’ salaries, it can restrict their 

speech however it wishes.  Moderation is said to be found in the 

fact that professors will have the opportunity to clean up their 

courses after shortcomings are identified.  What a remarkable 

suggestion—that we should bless an unclear, viewpoint-based 

speech ban simply because the government says it will refrain from 

penalizing the speaker until after it gives a warning.  That is a dark 

kind of mercy. 

In the end, the State’s interests are insufficient to support the 

Act’s restrictions.  Whatever the boundaries of the government’s 

control over in-class, curricular speech, this set of restrictions 

exceeds them.  “If there is a bedrock principle underlying the First 

Amendment, it is that the government may not prohibit the 

expression of an idea simply because society finds the idea itself 

offensive or disagreeable.”  Texas v. Johnson, 491 U.S. 397, 414 (1989) 

(collecting cases).  Try as it might, the State of Florida may not 

“prescribe what shall be orthodox in politics, nationalism, religion, 

or other matters of opinion.”  Barnette, 319 U.S. at 642.  The “First 

Amendment rests instead on a simple truth: The people lose 

whenever the government transforms prevailing opinion into 

enforced conformity.”  Chiles, 146 S. Ct. at 1029 (alteration adopted 
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and quotation omitted).  The Act violates the First Amendment’s 

guarantee of freedom of speech.17 

* * * 

A few words about the dissent.  Our decision today does not 

authorize “viewpoint discrimination under exceptions created, 

interpreted, and enforced by the judiciary.”  Dissenting Op. at 32.  

To the contrary, it simply reserves space for the same kinds of 

curricular and disciplinary decisions that universities have always 

made.  Nor do we make any judgment about the value of the ideas 

Florida seeks to ban—it is not our place to do so.  “As in every case, 

our single duty is to determine the issues presented in accord with 

the Constitution and the law.”  Coolidge v. New Hampshire, 403 U.S. 

443, 445 (1971); see also Biden v. Nebraska, 600 U.S. 477, 506–07 

(2023).  For its part, the dissent does not so much as attempt to 

reconcile its view with the Supreme Court’s repeated invocations 

of academic freedom.  Perhaps it finds them inconvenient, or even 

incorrect (though it offers no analysis of why that would be so).  

But the only way to uphold this law is to disregard those 

precedents, and as lower court judges we do not have that option. 

The dissent also attempts to clothe itself in originalism 

without offering any originalist inquiry.  For one, it makes a show 

of the lack of pre-twentieth-century discussion of “academic 

 
17 Because we conclude that the Act’s speech restrictions directly violate the 

First Amendment, we need not address the plaintiffs’ separate vagueness and 

overbreadth arguments. 
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freedom,” but that is easy enough to explain—if one considers the 

matter.  See Dissenting Op. at 9–10.  To start, the First Amendment 

was not incorporated against the States until 1868, and the federal 

government was not in the business of chartering universities, so 

there was no reason to consider its specific impact on state 

universities until much later. 

Jurisprudential factors were at play, too.  The First 

Amendment had “no general bite in 1900 because of the American 

judiciary’s extremely cramped view of the amendment’s scope.”  

William W. Van Alstyne, Academic Freedom and the First Amendment 
in the Supreme Court of the United States: An Unhurried Historical 
Review, 53 Law. & Contemp. Probs. 79, 82 (1990).  That was not, 

the reader will note, an originalist era.  On top of that, the Supreme 

Court’s view of public employment at the time left no room at all 

for freedom of speech—a government employer had total control 

over an employee’s speech, both in and out of the workplace.  Id. 
at 83–84.  Then-Judge Holmes offered the most memorable (if 

troubling) description of this view: “The petitioner may have a 

constitutional right to talk politics, but he has no constitutional 

right to be a policeman. . . . The servant cannot complain, as he 

takes the employment on the terms which are offered him.”  

McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517–18 (Mass. 1892).  

Though the dissent endorses this long-retired view of public 

employee speech, its place in the law is thankfully gone. 

Even considering all this, it is clear that the concept of 

academic freedom, if not the term, was well recognized early in 
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our Nation’s history.  One of the very scholars the dissent cites 

explains that “[p]ractical autonomy from government control has 

characterized American colleges and universities . . . at least since 

disestablishment of the state churches at the beginning of the 

nineteenth century.”  J. Peter Byrne, Academic Freedom: A “Special 
Concern of the First Amendment,” 99 Yale L.J. 251, 321 (1989).  Indeed, 

early sources reflect a respect for keeping politics out of teaching 

and scholarship.  When the New Hampshire legislature tried to 

take over Dartmouth College, Daniel Webster persuaded the 

Supreme Court to side with the College.  In what turned out to be 

the most famous oral argument in this Nation’s history, Webster 

stressed that it would be “a dangerous, a most dangerous, 

experiment, to hold these institutions subject to the rise and fall of 

popular parties, and the fluctuations of political opinions.”  See Trs. 
of Dartmouth Coll. v. Woodward, 17 U.S. 518, 599 (1819).  So too for 

freedom of inquiry in the university setting.  Around the same 

time, when planning for the University of Virginia, Thomas 

Jefferson wrote, “this institution will be based on the illimitable 

freedom of the human mind.  For here we are not afraid to follow 

truth wherever it may lead, nor to tolerate any error so long as 

reason is left free to combat it.”  Letter from Thomas Jefferson to 

William Roscoe (Dec. 27, 1820), in 16 The Papers of Thomas Jefferson: 
Retirement Series 499 (J. Jefferson Looney et al. eds., 2019). 

We share the dissent’s view that the federal courts do not 

police curriculum.  But we do police the First Amendment.  And if 

the history of that Amendment tells us anything, it is that the 

government cannot forbid what it perceives as heresy.  As between 
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allowing a state to tamp down discussion of disfavored viewpoints 

on the one hand, and allowing free debate about those topics on 

the other, which do we think is more consistent with the founding 

generation’s commitment to the freedom of speech?  The question 

answers itself. 

IV. 

“Because the plaintiffs have shown a likelihood of success on 

the merits, the remaining requirements necessarily follow.”  

Honeyfund, 94 F.4th at 1283.  The Act is “an unconstitutional direct 

penalization of protected speech,” so “continued enforcement, for 

even minimal periods of time, constitutes a per se irreparable 

injury.”  Otto, 981 F.3d at 870 (quotation omitted).  And because 

neither the State nor the public has a legitimate interest in the 

enforcement of an unconstitutional law, the third and fourth 

requirements are met.  KH Outdoor, LLC v. City of Trussville, 458 F.3d 

1261, 1272 (11th Cir. 2006).  The plaintiffs have therefore satisfied 

all four requirements for a preliminary injunction. 

* * *  

Florida seeks to strip public university professors—and by 

extension their students—of the ability to fully engage with ideas 

that are, for better or for worse, very popular in some academic 

circles.  The State asks us to consider its rules a means of targeting 

discrimination.  But hearing an idea you disagree with is not 

discrimination; it is an opportunity to come up with a better idea, 

or maybe even change your mind. 
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This is not the first time that the State has tried to lead us 

down the garden path about the purpose and effect of a law 

banning speech.  We have once before rejected its reframing of the 

Individual Freedom Act’s proscriptions, and we do so again here.  

See Honeyfund, 94 F.4th at 1283.  Section 1000.05(4) cannot be 

constitutionally applied to these plaintiffs.  The Act strikes at the 

core of the First Amendment’s commitment to open dialogue, 

transforming the classroom into a place where a “deadening 

dogma takes the place of free inquiry.”  Adler v. Bd. of Educ., 342 U.S. 

485, 510 (1952) (Douglas, J., dissenting), overruled by Keyishian, 385 

U.S. 589. 

The proper role of universities in our society has long been 

a topic of fierce debate.  Universities and professors do not always 

get it right.  Neither does the government.  But as we said not long 

ago, “[i]ntellectual and cultural tumult do not last forever, and our 

Constitution is unique in its commitment to letting the people, 

rather than the government, find the right equilibrium.”  

Honeyfund, 94 F.4th at 1283.  We AFFIRM the district court’s 

preliminary injunction. 
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LAGOA, Circuit Judge, Dissenting: 

Our task here is not to decide what the State should do, but 

what it may do.   

The professor-plaintiffs are state employees, and the speech 

at issue here occurs during their state-sponsored instruction in a 

course taken for credit by students enrolled in the State’s public 

universities.  According to the majority, a state can restrict a pro-

fessor’s speech so long as the restriction is “reasonable and related 

to legitimate pedagogical concerns.”  Maj. Op. at 37.  The majority 

also tells us that the State may legitimately prohibit a professor 

from discussing “irrelevant” material, “professionally [in]compe-

tent” material, “conspiracy theories, and the like.”  Id. at 39.  The 

majority reassures that these are “well-understood parameters.”  

Id.  But in practice, these “parameters” install a judge-made test that 

is unworkable and whose “policy-driven approach to the Constitu-

tion,” McKee v. Cosby, 586 U.S. 1172, 1173 (2019) (Thomas, J., con-

curring in the denial of certiorari), reduces the First Amendment to 

a reflection of judicial preference, regardless of the State’s interests 

in its classroom instruction. 

The State’s authority in this context is not the nullity the ma-

jority suggests.  We have repeatedly decided cases of this kind, and 

from those decisions emerges a consistent principle: the State’s au-

thority is at its zenith in its public classrooms, including the class-

rooms in its public universities.  See Bishop v. Aronov, 926 F.2d 1066 

(11th Cir. 1991); Ferguson v. Thomas, 430 F.2d 852, 859 (5th Cir. 
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1970);1 Megill v. Bd. of Regents of State of Fla., 541 F.2d 1073, 1081–82 

(5th Cir. 1976); Pred v. Bd. of Pub. Instruction of Dade Cnty., Fla., 415 

F.2d 851, 859 (5th Cir. 1969); Duke v. N. Texas State Univ., 469 F.2d 

829, 835–40 (5th Cir. 1972).  And “a prior panel’s holding is binding 

on all subsequent panels unless and until it is overruled or under-

mined to the point of abrogation by the Supreme Court or by this 

court sitting en banc.”  United States v. Archer, 531 F.3d 1347, 1352 

(11th Cir. 2008).   

A public university’s classroom “is not an open forum.”  

Bishop, 926 F.2d at 1071.  During instructional periods, “the Univer-

sity’s classrooms are reserved for other intended purposes,” 

namely “the teaching of a particular university course for credit.”  

Id. (internal quotation marks omitted).  Our precedent is clear that 

states retain authority to restrict a professor’s “viewpoint” in a pub-

lic classroom, even if the professor’s viewpoint “represents his pro-

fessional opinion.”  Id. at 1076–77.   

To be clear, the First Amendment protects all viewpoints in 

the public square, whether they are conventional or controversial.  

But it does not compel all viewpoints to be worthy of state-spon-

sored endorsement.  Indeed, in a case involving a private religious 

university, the Supreme Court held that the government has a 

“compelling” and “overriding interest in eradicating racial discrim-

ination in education.”  Bob Jones Univ. v. United States, 461 U.S. 574, 

 
1 In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981), we adopted as 

binding precedent all decisions of the former Fifth Circuit rendered prior to 

October 1, 1981.  Id. at 1209. 
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604 (1983).  Florida asserts the same interest here.  And if the gov-

ernment has a compelling interest in eradicating racial discrimina-

tion in a private university, how much greater is Florida’s interest 

in eradicating what it deems to be racial discrimination in its own 

classrooms?  We need not agree or disagree with Florida that the 

viewpoints at issue here constitute racial discrimination; we need 

only acknowledge that the State is allowed to decide what is en-

dorsed by its professors in its own classrooms. 

Because Plaintiffs have not shown a likelihood of success on 

the merits that the Individual Freedom Act (“IFA”), Fla. Stat. 

§ 1000.05(4)(a), is unconstitutional, I respectfully dissent. 

I. 

The IFA makes it an act of discrimination “on the basis of 

race, color, national origin, or sex” to subject any student or em-

ployee to “training” or “instruction” that “espouses, promotes, ad-

vances, inculcates, or compels” belief in any of eight concepts.  Fla. 

Stat. § 1000.05(4)(a).  Those concepts are: 

1. Members of one race, color, national origin, or sex are mor-

ally superior to members of another race, color, national 

origin, or sex. 

2. A person, by virtue of his or her race, color, national origin, 

or sex, is inherently racist, sexist, or oppressive, whether 

consciously or unconsciously. 
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3. A person’s moral character or status as either privileged or 

oppressed is necessarily determined by his or her race, color, 

national origin, or sex. 

4. Members of one race, color, national origin, or sex cannot 

and should not attempt to treat others without respect to 

race, color, national origin, or sex. 

5. A person, by virtue of his or her race, color, national origin, 

or sex, bears responsibility for, or should be discriminated 

against or receive adverse treatment because of, actions 

committed in the past by other members of the same race, 

color, national origin, or sex. 

6. A person, by virtue of his or her race, color, national origin, 

or sex, should be discriminated against or receive adverse 

treatment to achieve diversity, equity, or inclusion. 

7. A person, by virtue of his or her race, color, sex, or national 

origin, bears personal responsibility for and must feel guilt, 

anguish, or other forms of psychological distress because of 

actions, in which the person played no part, committed in 

the past by other members of the same race, color, national 

origin, or sex. 

8. Such virtues as merit, excellence, hard work, fairness, neu-

trality, objectivity, and racial colorblindness are racist or sex-

ist, or were created by members of a particular race, color, 

national origin, or sex to oppress members of another race, 

color, national origin, or sex. 
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Id. § (4)(a)(1)–(8).  

The IFA expressly permits a professor to assign texts con-

taining such concepts to his students, discuss their contents in the 

classroom, and even dissect their underlying ideologies.  See id. 
§ (4)(b) (providing an exception for “discussion of the concepts 

listed,” provided that “such training or instruction is given in an 

objective manner without endorsement” of those concepts) (emphases 

added).  Put simply, the statute distinguishes between the discus-

sion and debate of discriminatory ideologies, which is permissible, 

and their endorsement or promotion by the professor, which is 

not.   

Plaintiffs—two students, several professors, and a student 

organization at six of Florida’s public universities—contend that 

these nondiscrimination provisions violate the First Amendment.2   

 
2 As outlined by the district court, Plaintiff Professor LeRoy Pernell intends to 

teach his students that “racism is embedded in the criminal justice system.”  

Pernell v. Florida Bd. of Governors of State Univ. Sys., 641 F. Supp. 3d 1218, 1246 

(N.D. Fla. 2022).  Plaintiff Dana Thompson Dorsey “typically assigns her own 

articles that discuss white privilege and critique the concept of colorblind-

ness.”  Id.  Plaintiff Sharon Austin “endorses critical race theory and assigns 

reading materials that advocate for affirmative action.”  Id. at 1246–47.  Plain-

tiff Shelley Park “teaches that merit, objectivity, and colorblindness function 

to solidify systems of oppression as foundational truths rather than academic 

theories.”  Id. at 1247.  Plaintiff Jennifer Sandoval’s seminar “includes sections 

on ‘whiteness’ and race discrimination in academia.”  Id.  Plaintiff Russell Al-

mond asserts that “the IFA impacts his ability to instruct on institutionalized 

racism.”  Id.  Plaintiff Adriana Novoa alleges that several of her course materi-

als treat “the existence of racial privilege as a given.”  Id. at 1259. 
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Before turning to the merits, I clarify the nature of  Plaintiffs’ 

challenges.  The majority assumes that “[t]he plaintiffs bring as-ap-
plied challenges to the Act.”  Maj. Op. at 10 n.6 (emphasis added).  

That view is understandable; this doctrine is not always a model of  

clarity.  The Supreme Court has recognized that “the distinction 

between facial and as-applied challenges is not so well defined,” see 
Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 331 (2010), and 

that some claims “obviously ha[ve] characteristics of  both.”  John 
Doe No. 1 v. Reed, 561 U.S. 186, 194 (2010).  This case is a good exam-

ple.   

Here, “[t]he claim is ‘as applied’ in the sense that it does not 

seek to strike the [IFA] in all its applications, but only to the extent 

it covers [public university professors].  The claim is ‘facial’ in that 

it is not limited to plaintiffs’ particular case, but challenges applica-

tion of  the law more broadly to all [public university professors].”  

Reed, 561 U.S. at 194 (emphases added).  In other words, the claim, 

and the injunction entered below, “reach beyond the particular cir-

cumstances of  these plaintiffs,” id., barring the Board of  Governors 

“from enforcing the IFA and Regulation 10.005 against any state 

university.”  Pernell v. Florida Bd. of  Governors of  State Univ. Sys., 641 

F. Supp. 3d 1218, 1288 (N.D. Fla. 2022).  As Reed explains, when a 

claim reaches that far, it “must therefore satisfy our standards for a 

facial challenge to the extent of  that reach.”  561 U.S. at 194.   

The district court understood as much.  It “agree[d] that 

Plaintiffs bring facial challenges in both their First Amendment 

viewpoint discrimination and Fourteenth Amendment vagueness 
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claims[,]” and issued “facial relief ” accordingly.  Pernell, 641 F. Supp. 

3d at 1287–88.  In short, “[Plaintiffs] chose to litigate these cases as 

facial challenges, and that decision comes at a cost.”  Moody v. 
NetChoice, LLC, 603 U.S. 707, 723 (2024). 

For facial challenges, Plaintiffs must show that the IFA “pro-

hibits a substantial amount of  protected speech relative to its 

plainly legitimate sweep.”  Id. (quoting United States v. Hansen, 599 

U.S. 762, 770 (2023)).  Admittedly, because the majority considers 

the IFA to be impermissibly “viewpoint discriminatory” under the 

First Amendment, it is unclear whether this analysis is required in 

the context of  public university professors.  See Iancu v. Brunetti, 588 

U.S. 388, 398–99 (2019).  Even so, Moody’s threshold directive is 

clear: “Before a court can do anything else with these facial challenges, 

it must address that set of  issues—in short, must ‘determine what 

[the law] covers.’”  603 U.S. at 725 (quoting Hansen, 599 U.S. at 770) 

(emphasis added).  That is no less true “in the First Amendment 

context[.]” Id. at 744. 

The majority does not undertake that threshold task.  In-

stead, it asserts that the IFA provides “little information about the 

boundaries of  those concepts or what it would take to ‘endorse’ 

them” and then poses a series of  unanswered hypotheticals.  See 
Maj. Op. at 46 & n.16.  But it does so without first identifying the 

statute’s scope, an error the Supreme Court has already admon-

ished this Court for doing once before.  Moody, 603 U.S. at 

726 (“Neither the Eleventh Circuit nor the Fifth Circuit performed 

the facial analysis in the way just described.”).  Regardless of  
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whether the facial analysis described in Moody is strictly required to 

establish viewpoint discrimination, “[a] court cannot invalidate the 

challenged laws if  it has to speculate about their applications.”  Id. 
at 790 (Alito, J., concurring in the judgment).  We should be careful 

not to repeat that mistake here. 3 

All in all, the district court granted Plaintiffs a sweeping pre-

liminary injunction against the State, an “extraordinary” remedy 

that is “never awarded as of right.”  Starbucks Corp. v. McKinney, 602 

U.S. 339, 345 (2024) (internal quotation marks omitted).  The 

 
3 Iancu explained that, once a statute is “interpreted fairly” and found uncon-

stitutionally viewpoint discriminatory on its face, a court need not save it by 

sorting applications.  588 U.S. at 394–99.  But that rule presupposes a facial 

finding of unconstitutionality that is not present here.  If it were, the majority 

would have no reason to pose those hypotheticals at all.  Indeed, even accept-

ing the majority’s reading of Bishop, the majority describes that inquiry as 

“fact-intensive,” Maj. Op. at 42 n.14, while affirming categorical relief.  Its pro-

posed “irrelevant”-instruction carveout shows why that matters.  Id. at 38–39.  

An electrical-engineering professor has no apparent reason in his ordinary 

classroom instruction to endorse race-based discrimination because of “past 

[acts] by other members of the same race.”  Fla. Stat. § 1000.05(4)(a)(5).  Yet 

he is swept into the injunction all the same.  Because the IFA’s speech re-

strictions do not violate the First Amendment, the majority likewise “errs in 

upholding the scope of the District Court’s injunction.”  HM Fla.-ORL, LLC v. 
Governor of Fla., 137 F.4th 1207, 1266 (11th Cir. 2025) (Tjoflat, J., dissenting), 

reh’g en banc granted, opinion vacated sub nom. HM Fla.-ORL, LLC v. Sec’y of Fla. 
Dep’t of Bus. & Pro. Regul., 160 F.4th 1282 (11th Cir. Dec. 1, 2025).  As Judge 

Tjoflat cautioned, facial challenges “strain the limits of the federal courts’ con-

stitutional authority to decide only actual ‘Cases’ and ‘Controversies.’”  Id. 
(quoting U.S. Const. art. III, § 2). 
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majority labors to affirm that result.  But the law in this Circuit is 

neither novel nor uncertain.  It simply points the other way.   

II. 

The First Amendment provides, in relevant part, “Congress 

shall make no law . . . abridging the freedom of speech, or of the 

press.”  U.S. Const. amend. I.  And there is no serious dispute that, 

before the twentieth century, no one believed that the First 

Amendment enshrined a professorial right to freedom of speech in 

the classroom.   

Indeed, “[t]here were no American legal precedents for aca-

demic freedom prior to its acceptance by the Supreme Court into 

the pantheon of First Amendment rights in 1957.  Neither the com-

mon law nor any federal or state statute granted the university pro-

fessor any more security than that granted in her contract of em-

ployment.”  J. Peter Byrne, Academic Freedom: A “Special Concern of 
the First Amendment,” 99 Yale L.J. 251, 256 (1989); Walter P. Metz-

ger, Profession and Constitution: Two Definitions of Academic Freedom 
in America, 66 Tex. L. Rev. 1265, 1285 (1988) (“Before the middle of 

[the twentieth] century, no American court had ruled that any pro-

vision of the federal constitution protected academic freedom.”); 

Robert C. Post, Academic Freedom and Legal Scholarship, 64 J. Legal 

Educ. 530, 530, 533 (2015) (“Academic freedom did not always exist 

in the United States.  It emerged during the first few decades of the 

twentieth century.  Its birth was a result of a transformation of the 

mission of higher education in America.”); William W. Van 

Alstyne, Academic Freedom and the First Amendment in the Supreme 
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Court of the United States: An Unhurried Historical Review, 53-Sum. L. 

& Contemp. Probs. 79, 82 (1990) (“At the turn of the twentieth cen-

tury, the first amendment was virtually in a state of pre-history so 

far as academic freedom was concerned.”). 

Before the Civil War, “the concept of academic freedom was 

literally inconceivable.”  Byrne, supra, at 269.  The objective of uni-

versity education was to train students to have the character and 

“mental discipline” to one day become lawyers, doctors, or mem-

bers of the clergy.  Id.  And for better or worse, “no one” under-

stood the role of a professor to include “producing scholarship” or 

“criticizing prevailing dogma.”  Id.  Instead, “[f]aculty performed 

essentially fixed if learned operations within a traditional curricu-

lum under the sanction of established truth.”  Id. 

Academic freedom was first argued for—as a policy ideal, 

not as a constitutional right—at the turn of the twentieth century.  

This development was triggered by Americans who studied at Ger-

man universities—where professors enjoyed Lehrfreiheit (“teaching 

freedom”) and students enjoyed Lernfreiheit (“learning freedom”).  

Metzger, supra, at 1269–70.  As American students returned home, 

they brought the concept of academic freedom with them.  Id.  In 

1915, the American Association of University Professors (“AAUP”) 

released a report containing the first “authoritative definition of ac-

ademic freedom” that endorsed the concept of Lehrfreiheit, though 

it was “couched in American terms.”  Id. at 1267–85; Byrne, supra, 

at 276–78; Urofsky v. Gilmore, 216 F.3d 401, 410 (4th Cir. 2000) (citing 

Metzger, supra, at 1267–85).  But “[s]ignificantly, the AAUP 
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conceived academic freedom as a professional norm, not a legal 

one: The AAUP justified academic freedom on the basis of its social 

utility as a means of advancing the search for truth, rather than its 

status as a manifestation of First Amendment rights.”  Urofsky, 216 

F.3d at 411 (citing Richard Hofstadter & Walter P. Metzger, The 
Development of Academic Freedom in the United States 398–400 (1955); 

Byrne, supra, at 277–78); see also Byrne, supra, at 256 (“[A]cademic 

freedom was a matter of professional ideology and custom.”).  And 

as a 1937 comment in the Yale Law Journal recognized, “[a]ca-

demic freedom is not . . . a constitutional privilege, or even a legal 

term defined by a history of judicial usage and separately listed in 

the digests and Words and Phrases.”  Comment, Academic Freedom 
and the Law, 46 Yale L.J. 670, 671 (1937).   

Twenty years later, a plurality of the Supreme Court al-

luded—for the first time—to the “essentiality of freedom in the 

community of American universities.”  Sweezy v. State of N.H. by 
Wyman, 354 U.S. 234, 250 (1957) (plurality opinion).  Later cases, 

such as Keyishian v. Bd. of Regents, 385 U.S. 589 (1967), also acclaim 

academic freedom.  But these cases were the first of their kind.  See 
Byrne, supra, at 256.  A 1961 article frankly admits: 

It must be added, however, that while these state-

ments are eloquent and incisive defenses of academic 

freedom, they were all made in the past ten years, and 

a search of the 363 volumes of the United States Su-

preme Court Reports will not yield much more on 

this subject, if anything at all.  While there has been 

no dearth of litigation in the state appellate courts on 
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subjects involving teachers and education, a reading 

of hundreds of cases has yielded very few opinions 

which pay any attention to the subject of academic 

freedom, and, much less, show any genuine appreci-

ation of either its meaning or importance. 

David Fellman, Academic Freedom in American Law, 1961 Wis. L. 

Rev. 3, 17 (1961). 

To this day, “the Supreme Court has never set aside a state 

regulation on the basis that it infringed a First Amendment right to 

academic freedom.”  Urofsky, 216 F.3d at 412.  And in Bishop, we 

discussed the “strong predilection” in favor of “academic freedom 

as an adjunct of the free speech rights of the First Amendment,” 

but held that “academic freedom” is nonetheless not “an independ-

ent First Amendment right.”  926 F.2d at 1075.  We noted the 

“abundant cases which acclaim academic freedom,” and identified 

Keyishian, 385 U.S. 589, as “the most applicable” to the context of a 

public university’s classroom.  Id.  But we understood Keyishian as 

dealing “with that brand of regulation most offensive to a free so-

ciety: loyalty oaths.”  Id.  We clarified that Keyishian’s “pronounce-

ments about academic freedom in that context” “cannot be extrap-

olated to deny” public universities “command of their own 

courses.”  Id. 

Even so, the majority’s opinion offers no account of how the 

First Amendment’s text was originally understood.  See Greater Bir-
mingham Ministries v. Sec’y of State for Alabama, 105 F.4th 1324, 1332 

(11th Cir. 2024) (affirming the “fundamental canon” that words in 

a legal provision take their “ordinary meaning at the time” of their 
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enactment) (quoting New Prime Inc. v. Oliveira, 586 U.S. 105, 113 

(2019)); McKee, 586 U.S. at 1173 (Thomas, J., concurring in the de-

nial of certiorari) (“We should not continue to reflexively apply this 

policy-driven approach to the Constitution.  Instead, we should 

carefully examine the original meaning of the First and Fourteenth 

Amendments.”).  For that matter, the majority offers only a partial 

account of how the First Amendment has been understood—rela-

tive to the college classroom—for most of American history. 

III. 

Finding little support in historical understandings of the First 

Amendment in this context, the majority turns to precedent and 

concludes that we confront “an unprecedented First Amendment 

intersection.”  Maj. Op. at 11–12.  But we do not.   

To provide some background, we usually analyze a public 

employee’s First Amendment claims under the Pickering-Garcetti 
framework.  For most public employees, the framework proceeds 

in two steps.  See Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 527–

28 (2022).  At the first step, we analyze whether a public employee 

speaks “pursuant to their official duties.”  Garcetti v. Ceballos, 547 

U.S. 410, 421 (2006).  If so, the First Amendment “does not insulate 

their communications.”  Id.  But if a public employee instead speaks 

in their capacity as a citizen, we proceed to the Pickering balancing 

test at step two.  See Kennedy, 597 U.S. at 527–28 (citing Pickering v. 
Board of Ed. of Township High School Dist. 205, Will Cty., 391 U.S. 563 

(1968)).  At the second step, we analyze the employee’s claim by 

balancing the “interests” of the employee “as a citizen, in 
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commenting upon matters of public concern” against “the interest 

of the State, as an employer.”  Pickering, 391 U.S. at 568. 

In Garcetti, however, the Supreme Court reserved the ques-

tion of whether the Garcetti test applies to the “scholarship or teach-

ing” of professors at public universities.  547 U.S. at 425.4  And five 

other circuits have declined to apply Garcetti to a professor’s class-

room speech.  See Kilborn v. Amiridis, 131 F.4th 550, 557–58 (7th Cir. 

2025); Heim v. Daniel, 81 F.4th 212, 224–28 (2d Cir. 2023); Adams v. 
Trs. of the Univ. of North Carolina-Wilmington, 640 F.3d 550, 562–64 

(4th Cir. 2011); Meriwether v. Hartop, 992 F.3d 492, 504–06 (6th Cir. 

2021); Demers v. Austin, 746 F.3d 402, 406 (9th Cir. 2014).   

We need not resolve that question here because, regardless 

of Garcetti’s application, Florida still prevails under the Pickering test 

at step two.5  See Kennedy, 597 U.S. at 527–28; see also Heim, 81 F.4th 

 
4 The district court’s reading of Garcetti reflects its view that the Supreme 

Court closed the door on applying the government speech doctrine to public 

university professors.  See Pernell, 641 F. Supp. 3d at 1240 (“Refusing to take 

‘no’ for an answer, Defendants assert this Court must apply Garcetti’s reason-

ing to the professor speech at issue here, notwithstanding the Supreme Court’s 
explicit refusal to do so.”) (emphasis added).  But that characterization is mis-

taken.  Rather than “refusing” to extend its reasoning to professors’ speech, 

the Supreme Court simply declined to address an issue not before it.  See Gar-
cetti, 547 U.S. at 425 (“We need not, and for that reason do not, decide whether the 

analysis we conduct today would apply in the same manner to a case involving 

speech related to scholarship or teaching.”) (emphasis added).  At best, the ap-

plication of Garcetti to state university professors is an open question. 

5 In light of Pickering and cases like Bishop, this case does not require us to de-

cide whether Garcetti should be extended to university professors.  The major-

ity tells us that Garcetti does not apply in this context, but because resolution 

66a



22-13992  LAGOA, J., Dissenting 15 

at 228–34 (turning to Pickering after holding that Garcetti is inappli-

cable); Adams, 640 F.3d at 564–65 (same); Meriwether, 992 F.3d at 

507–12 (same); Demers, 746 F.3d at 412 (same).  And here, our own 

binding precedent leaves no room for the majority’s result.  See 
Bishop, 926 F.2d at 1074–77; Ferguson, 430 F.2d at 859; Megill, 541 

F.2d at 1081–82; Pred, 415 F.2d at 859; see also Duke, 469 F.2d at 835–

40. 

The IFA concerns classroom instruction, allowing profes-

sors to discuss discriminatory concepts but not endorse or compel 

them.  See Fla. Stat. §§ 1000.05(2), (4).  And our precedent has al-

ready struck this balance in the classroom, finding that the state’s 

interest as an employer outweighs a professor’s interest in teaching 

his personal views.   

Ferguson is illustrative.  There, we recognized that although 

a state institution normally has “no right to control” a professor’s 

speech, it does “have a right to terminate his employment as a class-

room instructor at the point where the exercise of his constitu-

tional privileges clearly over-balanced his usefulness as an instruc-

tor.”  430 F.2d at 859; see id. at 860 (Thornberry, J., dissenting) (“The 

majority recognizes that the State of Texas could terminate Dr. Fer-

guson’s employment…”) (emphasis added).   

In Megill, we likewise held that the Florida Board of Regents 

“in no way infringed” on a professor’s First Amendment rights 

 

of that question is not required for the majority to reach its holding, I would 

leave it for a case that actually requires its answer.  
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when it denied him tenure in part because he failed to teach a phi-

losophy course in accordance with the University of Florida’s 

course catalog.  541 F.2d at 1082.  We noted that “[i]t is essential 

that an academic board review a teacher’s classroom activities in 

determining whether to grant or deny tenure.”  Id.   

And in Pred, we distinguished between a professor’s speech 

in the classroom and outside the classroom: 

[T]he two activities for which this claimed discrimi-

nation was meted out are quite different.  One, relat-

ing to the effort to organize teachers for effective ac-

tion is quite removed from the classroom-school-

house variety.  The other, involving possible propa-

ganda or agitation within the classroom and the 

course of instruction, comes much closer to collision 

with the need for discipline, both within the class-

room and within the school as a whole.  This may 

well limit the extent or kind of expression of ideas un-

der the First Amendment’s umbrella. 

415 F.2d at 859. 

In Duke, we reaffirmed Ferguson’s holding that a public uni-

versity has “a right to terminate . . . a classroom instructor at the 

point where the exercise of his constitutional privileges clearly 

over-balanced his usefulness as an instructor.”  469 F.2d at 838 

(quoting Ferguson, 430 F.2d at 859).  And although Duke did not in-

volve a restriction on classroom speech, it is relevant because we 
credited the University’s argument that the plaintiff’s speech 
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“demonstrated a lack of academic responsibility,” which suggested 

that she was unfit to serve as an instructor.  Id. at 838–40. 

And then there is Bishop, which ought to end the matter.  In 

Bishop, we held that it is the “public employer”—not the profes-

sor—who determines what may and may not be taught in the class-

room.  926 F.2d at 1074–77.  Bishop concerned an exercise physiol-

ogy professor at the University of  Alabama who, from 1984 

through the 1987 spring semester, “occasionally referred to his re-

ligious beliefs during instructional time.”  926 F.2d at 1068.  The 

professor told students that he was a Christian and sometimes ex-

plained in class why human physiology contained evidence sup-

porting intelligent design.  Id.  He also occasionally interjected his 

religious views when advising students “on coping with academic 

stresses.”  Id.   

In April 1987, he organized an optional after-class lecture ex-

plaining why the complexity of  human physiology suggests that 

humans are “created by God” and are “not the by-product of  evo-

lution.”  Id. at 1068–69.  After that lecture, his supervisor sent him 

a memorandum directing him to stop “interject[ing] [his] religious 

beliefs . . . during instructional time periods” and to stop hosting 

“optional classes where a ‘Christian Perspective’ of  an academic 

topic is delivered.”  Id. at 1069.  When the University refused to 

rescind the memorandum, the professor sued and obtained an in-

junction in district court.  Id. at 1069–70. 

On appeal, we reversed.  Applying the Pickering balancing 

test, we held that the University “as an employer and educator can 
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direct Dr. Bishop to refrain from expression of  religious view-

points in the classroom and like settings.”  Id. at 1072, 1076–77.  We 

balanced three interests.  First, we looked to “the context: the uni-

versity classroom during specific in-class time and the visage of  the 

classroom as part of  a university course in an after-class meeting.”  

Id. at 1074.  Second, we considered the “University’s position as a 

public employer” and its “authority to reasonably control the con-

tent of  its curriculum, particularly that content imparted during 

class time.”  Id.  Finally, we considered “the strong predilection for 

academic freedom as an adjunct of  the free speech rights of  the 

First Amendment.”  Id. at 1075.  But this final consideration was 

not dispositive.  Id.  We acknowledged “the invaluable role aca-

demic freedom plays in our public schools,” yet held that the pro-

fessor’s “interest in academic freedom and free speech do not dis-

place the University’s interest inside the classroom.”  Id. at 1075–

76. 

We repeatedly emphasized that the University restricted the 

professor’s speech only in the “classroom”—“wherever he purports 

to conduct a class for the University.”  Id. at 1075–76 (“[T]he Uni-

versity seeks only to prevent Dr. Bishop from making assertions 

about his religious beliefs vis-a-vis the subject matter of  his 

courses.”).  We concluded that “Dr. Bishop and the University dis-

agree about a matter of  content in the courses he teaches.  The 

University must have the final say in such a dispute.”  Id. at 1076.  

And “[t]hough Dr. Bishop’s sincerity cannot be doubted, his educa-

tional judgment can be questioned and redirected by the University 

70a



22-13992  LAGOA, J., Dissenting 19 

when he is acting under its auspices as a course instructor.”  Id. at 

1076–77.6 

Like Bishop, this case involves restrictions on a professor’s 

speech in the classroom.  See Fla. Stat. §§ 1000.05(2), (4).  And Bishop 

already held that, concerning classroom instruction, the State’s in-

terests outweigh those of the individual professor.  926 F.2d at 

1076–77.  The majority recognizes Bishop’s applicability and ana-

lyzes the factors that we considered there.  Maj. Op. at 35–44.  But 

its attempt to distinguish Bishop fails. 

First, the majority acknowledges that “[h]ere the context is 

the same as in Bishop: ‘the university classroom during specific in-

class time.’”  Maj. Op. at 37 (quoting Bishop, 926 F.2d at 1074).  In 

Bishop, we noted that the University of Alabama legitimately feared 

that the professor’s speech would have a “coercive effect” on his 

students: that students would feel compelled to show interest in 

the professor’s religious views to obtain a good grade.  926 F.2d at 

1069, 1074.  The majority says this case is “[u]nlike” Bishop because 

there “the University was furthering an anti-coercion goal.”  Maj. 

Op. at 38.  Here, Florida supposedly “asserts the opposite interest—

 
6 Bishop clarified twice that its decision had nothing to do with the Establish-

ment Clause.  926 F.2d at 1077 (“In any event, we do not reach the establish-

ment questions raised by Dr. Bishop’s conduct.  The University can restrict 

speech that falls short of an establishment violation, and we have already dis-

posed of the University’s restrictions of Dr. Bishop under the free speech 

clause.”); id. at 1078 (same).   
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coercing [its] university faculty” to avoid “a certain set of ideas.”  

Id. 

Respectfully, that distinction does not hold up.  Bishop ad-

dressed coercion directed at students; we expressed no concern 

about any coercion suffered by a professor.  See 926 F.2d at 1074.  

In other words, the professor in Bishop, like the professor-plaintiffs 

here, was—in the majority’s words—“coerc[ed]” to “avoid[] a cer-

tain set of ideas.”  Maj. Op. at 38.  That is why Bishop brought the 

suit.  See Bishop, 926 F.2d at 1068–70.  The majority’s attempt to 

cast Florida’s interest as somehow “opposite” of the interests in 

Bishop simply does not follow.   

Second, regarding the State’s interest as an employer, the 

majority claims that Bishop is different because the professor’s reli-

gious speech was irrelevant to his physiology course.  Maj. Op. at 

38–40.  The majority says that, unlike this case, the professor’s 

speech in Bishop was professionally incompetent.  Id. at 39.  The 

trouble with the majority’s distinctions is that they overlook what 

Bishop actually held.   

On the question of relevance, Bishop assumed that the pro-

fessor’s religious views informed his professional viewpoint about 

exercise physiology.  926 F.2d at 1076–77 & n.7.  We held that the 

University could prevent him “from presenting his religious view-

point during instructional time, even to the extent that it represents his 
professional opinion about his subject matter.”  Id. at 1077 (emphasis 

added).  We likewise recognized that the professor expressed 

“opinions about his work that happen[ed] to have a religious 
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source.”  Id. at 1076 (emphasis added).  Yet the University could still 

conclude—consistent with the First Amendment—that the profes-

sor’s “opinions should not be represented in the courses he teaches 

at the University.”  Id.  The crux of Bishop is not, as the majority 

suggests, that religion is irrelevant to science, but that the State, as 

a public employer, may decide what is taught in its classrooms.  Id. 
at 1076–77 & n.7.  

On the question of professional competence, we expressly 

refused to “gauge” whether the professor’s views were “well-

founded.”  Id. at 1076 n.7.  Our decision thus had nothing to do 

with “professional[] competen[ce].”  Maj. Op. at 39 (quotation 

omitted).  In any event, a carveout for so-called “professionally in-

competent” speech would permit, what the majority elsewhere 

condemns, “naked prohibition[s] on disfavored” viewpoints.  Maj. 

Op. at 44.  Whether labeled “incompetent” or “unreasonable,” the 

result is the same: the State may determine which viewpoints its 

employees may endorse during classroom instruction and which 

they may not.  See Bishop, 926 F.2d at 1076–77. 

Third, Bishop considered the First Amendment’s “strong 

predilection for academic freedom as an adjunct of the free speech 

rights.”  926 F.2d at 1075.  The majority cites this interest, Maj. Op. 

at 42–43, and I agree that it weighs in favor of professorial speech.  

But the majority fails to meaningfully consider that Bishop held that 

a professor’s “interest in academic freedom and free speech” does 

not ultimately “displace the University’s interest inside the class-

room.”  926 F.2d at 1076.  We noted that the state could not restrict 
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a professor’s speech “when he acts as an independent educator or 

researcher,” but the state could restrict a professor’s speech when 

he acts “as a course instructor.”  Id. at 1076–77; see id. at 1075 (“[W]e 

do not find support to conclude that academic freedom is an inde-

pendent First Amendment right.”).   

In short, Bishop held that professors have no First Amend-

ment right to overrule their employer’s judgment concerning the 

content of classroom instruction.  And the majority overlooks that 

Bishop already balanced these interests and resolved that balance in 

favor of the State’s authority within the classroom.7   

 
7 The majority is “surprised” by the view that Bishop has already balanced the 

relevant interests in this case.  Maj. Op. at 36.  But that is not a reason to dis-

regard what Bishop actually did.  Bishop balanced three interests: (1) “the uni-

versity classroom during specific in-class time,” (2) “the University’s position 

as a public employer which may reasonably restrict the speech rights of em-
ployees more readily than [sic] those of other persons,” and (3) “the strong pre-

dilection for academic freedom as an adjunct of the free speech rights of the 

First Amendment.”  926 F.2d at 1074–75 (emphasis added).  And we concluded 

that “the University’s interests in the classroom conduct of its professors are 

sufficient, in the balance we have suggested, to warrant the reasonable restrictions 

it has imposed on Dr. Bishop.”  Id. at 1076 (emphasis added).  Those are the 

same interests here.  The IFA concerns “training” and “instruction,” 

§ 1000.05(4)(a)—terms the Florida Board of Governors has limited to struc-

tured university activities, teaching directed at students or “within a course.”  

See 10.005 Prohibition of Discrimination in University Training or Instruction, Bd. 

of Governors, State Univ. Sys. of Fla. (Aug. 26, 2022).  The plaintiff-professors 

are employed by the State.  Academic freedom again enters the analysis, 

though constrained by Bishop’s express recognition that it is not “an independ-

ent First Amendment right.”  926 F.2d at 1075.  It does not “transform” Bishop, 

contra Maj. Op. at 41–42 n.14, to take the principles and interests we consid-

ered there, observe they are the same here, and apply its holding accordingly.  
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 In my view, the only legitimate difference here is that Bishop 

involved restrictions on one professor’s speech while this case in-

volves a statute of general application enacted by the Florida legis-

lature.  But that difference should not change the outcome of this 

case. 

To start, Bishop did not treat “reasonable[ness]” as a license 

to rebalance interests in every new case.  What made the re-

strictions “reasonable” was a single, concrete fact: “they appl[ied] 

only to [] classroom speech.”  Bishop, 926 F.2d at 1075–76.  That 

limitation carried the entire analysis.  And when the IFA is read—

as Bishop requires—“narrowly because [its restrictions] implicate 

First Amendment freedoms,” id. at 1075, its reach is likewise con-

fined to classroom instruction.  See Fla. Stat. § 1000.05(4)(a) (limit-

ing its restrictions to “training” and “instruction” of “such student 

or employee”).  Moreover, the Act expressly permits “discussion of 

the concepts listed,” provided that any “training or instruction is 

given in an objective manner without endorsement of the con-

cepts.”  Fla. Stat. § 1000.05(4)(b).  It does not “ban” or reject any 

idea.  Contra Maj. Op. at 3, 4, 14, 48.  The IFA bars Florida instruc-

tors from coercing students into believing they must embrace a 

prescribed viewpoint (possibly to receive good grades or preferen-

tial treatment in class, for instance).  The same balance Bishop 

struck therefore resolves this case. 

 

That is simply following precedent.  If the majority disagrees, the proper 

course is to take this case en banc and overrule Bishop, not to reinterpret it 

beyond recognition.   
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 The majority nevertheless invokes United States v. National 
Treasury Employees Union (“NTEU”), 513 U.S. 454 (1995), for the 

proposition that “higher standards are necessary to vindicate 

broad, prophylactic restrictions on speech of a large number of em-

ployees . . ..”  Maj. Op. at 41 (citing NTEU, 513 U.S. at 466–68).  But 

the majority stops there, overlooking that NTEU itself confronted 

a statutory speech restriction and still turned to Pickering.  NTEU, 

513 U.S. at 468–70.  Although the Court opined that laws with a 

“widespread impact” on public employee speech raise more seri-

ous concerns than “any single supervisory decision,” id. at 468, it 

accounted for this concern by altering the Pickering test, not aban-

doning it.  The Court held that “[t]he Government must show that 

the interests of both potential audiences and a vast group of present 

and future employees in a broad range of present and future ex-

pression are outweighed by that expression’s ‘necessary impact on 

the actual operation’ of the Government.”  Id. (quoting Pickering, 

391 U.S. at 571). 

 The majority never explains why NTEU’s standard materi-

ally alters Bishop’s rule in this context.  It is undisputed that, unlike 

Bishop, the IFA applies to the classroom instruction of all professors 

at public universities in Florida.  See Fla. Stat. § 1000.05(2), (4).  But 

why does that make a difference?  NTEU involved speech that was 

unrelated to a public employee’s duties at work.  See 513 U.S. at 466 

(noting that the plaintiffs’ “expressive activities” fell “within the 

protected category of citizen comment on matters of public con-

cern” and “involved content largely unrelated to their government 

employment”).  This case, by contrast, concerns speech by 
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Florida’s professors while they are performing their instructional 

duties.  See Wood v. Florida Dep’t of Educ., 142 F.4th 1286, 1293 (11th 

Cir. 2025) (“[W]hen [a teacher] addressed her students in the class-

room, she was very much on the clock, discharging the very obli-

gation the state had hired her to discharge.”); see also Bishop, 926 

F.2d at 1076 n.7.  And Bishop expressly held that when an individual 

professor and his employer disagree “about a matter of content in 

the courses he teaches,” the employer “must have the final say in 

such a dispute.”  926 F.2d at 1076.  There is little reason to think 

that balance changes when applied on a broader scale. 

And the State’s interests here are substantial in any event.  

The IFA prohibits instruction that people should be judged by their 

skin color, that people “should not attempt to treat” other races 

equally, and that other races “should be discriminated against.”  

Fla. Stat. §§ 1000.05(4)(a)(1), (4), (6).  In Bob Jones, which involved a 

private university, the Supreme Court held that “the Government 

has a fundamental, overriding interest in eradicating racial discrim-

ination in education—discrimination that prevailed, with official 

approval, for the first 165 years of this Nation’s history.”  461 U.S. 

at 604; see also Arce v. Douglas, 793 F.3d 968, 986 (9th Cir. 2015) 

(holding that Arizona had a “legitimate pedagogical interest in re-

ducing racism” in public school coursework and curriculum).  

Surely, the State’s interest here is even greater than what was rec-

ognized in Bob Jones, because this case involves only state-spon-

sored universities. 
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Although the majority does not meaningfully address Bob 
Jones, the majority tells us that “hearing an idea you disagree with 

is not discrimination.”  Maj. Op. at 51.  No one disagrees with that 

generality, but it glosses over the classroom reality, where a pro-

fessor’s endorsement of a particular viewpoint carries weight that 

can distort genuine academic exchange.  As Bishop explained, a pro-

fessor’s words do not operate in a vacuum; they carry a “coercive 

effect” because the professor maintains authority over the stu-

dents’ grades.  926 F.2d at 1074.   

Consider a professor who says that Hamas’s October 7th at-

tack on Israel was “exhilarating”8 and something to be celebrated 

and encouraged.  If the professor made that statement as part of 

classroom instruction, would a Jewish student feel at liberty to 

wear his kippah or voice contrary views in the classroom, in a 

graded paper, or on an exam?  Doubtful.  The majority’s assurance 

that “a professor who espouses a particular idea does not stand in 

the same shoes as one who ridicules a student, threatens a student, 

or targets a student,” Maj. Op. at 40, does little to account for that 

reality.  Florida acts well within its authority to curb professorial 

endorsements of that kind within its own classrooms.9 

 
8 Jackson Walker, Cornell professor who called Hamas terrorist attacks ‘exhilarating’ 
returns to teaching, WJAC (Sept. 16, 2024), at https://perma.cc/E45G-LMFK. 

9 The majority states that it is “sincerely confused” by my reference to Bob 
Jones.  Maj. Op. at 41 n. 13.  It need not be.  The majority dismisses Bob Jones 
on the ground that it is not a “free speech” case.  Id.  But that characterization 

misses the point.  Bob Jones identified a compelling governmental interest in 

eradicating racial discrimination—an interest that Florida expressly invokes 
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Indeed, the Supreme Court has said, even if in dicta, that 

“when the State” makes choices regarding “the content of the edu-

cation it provides,” the First Amendment permits the State to de-

cide “what is or is not expressed.”  Rosenberger v. Rector & Visitors of 
Univ. of Va., 515 U.S. 819, 833 (1995).  The majority claims that this 

reading misleadingly quotes Rosenberger “in isolation,” and that 

“Rosenberger was really a case restricting the government’s ability 

to impose speech limitations on student groups.”  Maj. Op. at 25–

26.  Not so.  

True, Rosenberger involved student rather than professor 

speech.  515 U.S. at 822–26.  But as Rosenberger itself says, the right 

of a state-sponsored university to decide what it will teach is “con-

trolled by different principles.”  Id. at 833–34; see also Widmar v. Vin-
cent, 454 U.S. 263, 276 (1981) (“Nor do we question the right of [a 

state] University . . . ‘to determine for itself on academic grounds 

who may teach, what may be taught, how it shall be taught, and 

who may be admitted to study.’”) (quoting Sweezy, 354 U.S. at 263 

(Frankfurter, J., concurring in result)). 

Furthermore, if I am misreading Rosenberger, then so did the 

Third Circuit in an opinion authored by then-Judge Alito.  See 

 

here.  461 U.S. at 604.  And because the IFA addresses “discrimination on the 

basis of race, color, national origin, or sex,” the majority’s claim that this case 

“is not about racial discrimination” is unavailing.  See Maj. Op. at 41 n. 13.  To 

the extent the majority believes that, despite Bishop, additional balancing of 

interests is required, Florida’s assertion of “the government’s interest in pre-

venting invidious racial discrimination in public education” is relevant for the 

reasons stated here, in Bob Jones, and Arce.   
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Edwards v. California Univ. of Pennsylvania, 156 F.3d 488, 491–92 (3d 

Cir. 1998) (Alito, J.).  In Edwards, the Third Circuit rejected the First 

Amendment claim of a professor who was directed not to discuss 

religion in his classroom.  Id. at 489–92.  Writing for the court, then-

Judge Alito quoted the same passage of Rosenberger—concluding 

that the University could restrict the professor’s classroom speech 

because his speech “concerned the ‘content of the education [that 

the University] provides.’”  See id. at 491–92 (quoting Rosenberger, 
515 U.S. at 833). 

In short, we do not face “an unprecedented First Amend-

ment intersection.”  Maj. Op. at 11–12.  And discerning the correct 

result is not so difficult.  Our controlling precedents and the origi-

nal meaning of the First Amendment point in the same direction.  

The majority veers away from both to adopt a position that does 

not even remedy the problem it perceives.  See infra at 31–33.    

“Though we are mindful of the invaluable role academic 

freedom plays in our public schools, particularly at the post-secondary 
level, we do not find support to conclude that academic freedom is 

an independent First Amendment right.”  Bishop, 926 F.2d at 

1075 (emphasis added); see also Edwards, 156 F.3d at 491 (Alito, 

J.) (“[W]e conclude that a public university professor does not have 

a First Amendment right to decide what will be taught in the class-

room.”).   

This panel is not free to rewrite precedent simply because 

we dislike where it leads.  That decision must be made “by the 
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Supreme Court or by this court sitting en banc.”  Archer, 531 F.3d at 

1352. 

*     *     * 

Much of the majority’s criticism of this dissent reduces to a 

supposed distinction between “a state’s authority to control curric-

ulum” and “a university’s authority to control the curriculum.”  See 

Maj. Op. at 25–26 & n.10, 41 n.14.   

But Florida law leaves the majority’s university–State distinc-

tion with nowhere to stand.  Contra id. at 26 n.10, 41–42 n.14.  Flor-

ida’s Constitution provides that “[t]here shall be a single state uni-

versity system,” that “[a] board of  trustees shall administer each 

public university,” and that “a board of  governors shall govern the 

state university system.”  Fla. Const. art. IX, § 7(b).  Florida lists 

each of  the universities associated with the professor-plaintiffs as a 

“[s]tate university.”  Fla. Stat. § 1000.21(9).  And Florida declares 

that the “boards of  trustees [of  state universities] are a part of  the 

executive branch of  state government.”  Fla. Stat. § 1001.71(3); see 

id. § 1001.705(1)(c) (defining “[university] Board of  Governors” as 

“public officer[s]”); id. § 1001.705(1)(d) (defining “[s]tate university” 

and “state universities” as “agencies of  the state which belong to 

and are part of  the executive branch of  state government”).  In-

deed, in the Eleventh Amendment context, Florida’s grip on its 

public education system is so tight that its Boards of  Trustees func-

tion as “arm[s] of  the state.”  Univ. of  S. Fla. Bd. of  Trustees v. CoMen-
tis, Inc., 861 F.3d 1234, 1238 (11th Cir. 2017) (citation omitted). 
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Not to be overlooked, the suit underlying Bishop was 

brought “against the Board of  Trustees of  the University.”  926 F.2d 

at 1070.  In that case, our reference to the “University” meant “the 

University of  Alabama through its Board of  Trustees.”  Id. at 

1067 (emphasis added).  The same was true in its relevant predeces-

sors.  See Pred, 415 F.2d at 853 n.3 (“Board of  Public Instruction of  

Dade County, Florida”); Megill, 541 F.2d at 1076 (“State Board of  

Regents”); Duke, 469 F.2d at 837 (same).  So the majority’s claim 

that Bishop speaks only to “a university’s authority” and not to “a 

state’s authority,” see Maj. Op. at 26–27 & n.10, 42 n.14, has limited 

force—particularly in Florida, where a university’s Board of  Trus-

tees is itself  an instrumentality of  the State.  See Fla. Const. art. IX, 

§ 7(b).  

As to Edwards, see Maj. Op. at 26–27 n.10, then-Judge Alito 

explained that “[o]ur conclusion that the First Amendment does 

not place restrictions on a public university’s ability to control its 

curriculum is consistent with the Supreme Court’s jurisprudence 

concerning the state’s ability to say what it wishes when it is the 
speaker.”  Edwards, 156 F.3d at 491 (Alito, J.) (emphases added).  The 

same principle appears in our own decisions.  See Megill, 541 F.2d at 

1086 (“When his statements and actions fell short of those that the 

Board [of Regents] could rightfully expect of its tenured professors, 
the state’s strong interest in a quality university system and effective 

teacher contribution to the educational process prevailed.”) (em-

phases added); Duke, 469 F.2d at 837 (categorizing, in the Four-

teenth Amendment context, “universities” as “creatures of  the 
state”) (emphasis added); Pred, 415 F.2d at 856 (“What is at stake is 
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the vindication of constitutional rights—the right not to be pun-

ished by the State or to suffer retaliation at its hand because a public 

employee persists in the exercise of First Amendment rights.”) (em-

phasis added).10   

Taken together, these authorities make clear that Florida’s 

public universities speak and act subject to the State’s control and 

administration.  Cf. Waugh v. Bd. of Trs. of Univ. of Miss., 237 U.S. 

589, 596 (1915) (“It is to be remembered that the University was 

established by the state, and is under the control of the state…”).  

Indeed, the IFA functions as the State’s directive to its own employ-

ees, setting the standards that govern classroom instruction when, 

as Florida puts it, they teach “the State’s curriculum, in the State’s 

classrooms, on the State’s time, in return for a State paycheck.”  

And as this Court recognized in Bishop, the public employer has 

authority “to reasonably control the content of its curriculum, par-

ticularly that content imparted during class time.”  Bishop, 926 F.2d 

at 1074.   

IV. 

The majority’s rule, meant to avoid what it believes is the 

State’s improper viewpoint discrimination, nonetheless endorses 

 
10 The Supreme Court has distinguished between a state’s “attempts to direct 

the content of speech at private universities,” where “[o]bvious First Amend-

ment problems would arise,” and a state’s “attempts to direct the content of 

speech at public educational institutions,” where “complicated First Amend-

ment issues are presented because government is simultaneously both speaker 
and regulator.”  Univ. of Pennsylvania v. E.E.O.C., 493 U.S. 182, 198 n.6 (1990) 

(citing Meese v. Keene, 481 U.S. 465, 484, n.18 (1987)) (emphasis added).  
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its own form of  viewpoint discrimination.  Of  course, some 

amount of  viewpoint discrimination is necessary to ensure the ef-

fective operation of  any academic institution.  The majority 

acknowledges as much, retaining vague carveouts—like “reasona-

ble[ness]”—to distinguish between prohibitions that are and are 

not permissible under the First Amendment.  Maj. Op. at 37.  The 

majority emphasizes that the boundary lines are “well-under-

stood.”  Id. at 38–39.  It assures that “conspiracy theories” and “the 

like” will not be tolerated.  Id. at 39.  But these exceptions do not 

eliminate viewpoint discrimination.  Put differently, the majority 

recognizes that someone must set the limits of  what can be taught 

at public universities.  And through its carveouts, the majority shifts 

that decision-making authority from the people to federal judges.  

The test now is: Does the presiding judge believe that the profes-

sor’s viewpoint is within the range of  permissible views?   

As Bishop recognized, we are in “no position to gauge” the 

legitimacy of  viewpoints in fields we know little about.  926 F.2d at 

1076 n.7.  The majority’s rule still allows “naked prohibition[s] on 

disfavored speech,” Maj. Op. at 44, but authorizes that viewpoint 

discrimination under exceptions created, interpreted, and enforced 

by the judiciary.11  Because neither our precedents nor the original 

 
11 Despite its assurance that it declines to “make any judgment about the value 

of the[se] ideas,” the majority does exactly that.  Maj. Op. at 48.  By its own 

account, it believes “universities or other government authorities” may “exclude 
speech that veers outside of well-understood parameters.”  Id. at 38–39 (empha-

ses added).  But what does “veer outside of well-understood parameters” 

mean and why must it be this majority who decides?  Those questions go 
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meaning of  the First Amendment compels that conclusion, I re-

spectfully dissent. 

 

unanswered.  Rather, the majority simultaneously labels certain categories of 

speech as properly excludable while insisting that “it is not our place” to judge 

the value of contested viewpoints.  Id. 48.  At bottom, the majority acknowl-

edges that some speech may permissibly be excluded in Florida’s classrooms, 

but it removes that decision from the elected representatives of the State of 

Florida and vests it instead in the judiciary.  I maintain that, in this context, 

this “is not our place.” 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 
LEROY PERNELL, et al., 
 
  Plaintiffs, 
v.       Case No.: 4:22cv304-MW/MAF 
 
FLORIDA BOARD OF GOVERNORS 
OF THE STATE UNIVERSITY 
SYSTEM, et al., 
  
  Defendants.   
and 
 
ADRIANA NOVOA, et al., 
 
  Plaintiffs, 
 
v.       Case No.: 4:22cv324-MW/MAF  
 
MANNY DIAZ, JR., et al., 
 

Defendants. 
____________________________/ 
 

ORDER GRANTING IN PART AND DENYING IN PART  
MOTIONS FOR PRELIMINARY INJUNCTION 

 
“It was a bright cold day in April, and the clocks were striking thirteen,”1 and 

the powers in charge of Florida’s public university system have declared the State 

 
1 GEORGE ORWELL, 1984 at 1 (1961). In this case, Defendants’ “argument is like the 

thirteenth chime of a clock: you not only know it’s wrong, but it causes you to wonder about 
everything you heard before.” United States v. Marchena-Silvestre, 802 F.3d 196, 203 (1st Cir. 
2015). Coincidentally, Governor DeSantis signed the law at issue on April 22, 2022.  
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has unfettered authority to muzzle its professors in the name of “freedom.” To 

confront certain viewpoints that offend the powers that be, the State of Florida 

passed the so-called “Stop W.O.K.E.” Act2 in 2022—redubbed (in line with the 

State’s doublespeak) the “Individual Freedom Act.” The law officially bans 

professors from expressing disfavored viewpoints in university classrooms while 

permitting unfettered expression of the opposite viewpoints. Defendants argue that, 

under this Act, professors enjoy “academic freedom” so long as they express only 

those viewpoints of which the State approves.3 This is positively dystopian.4 It 

 
2 Governor DeSantis originally announced his legislative proposal, the so-called “Stop 

Wrongs to Our Kids and Employees (W.O.K.E.) Act,” in December 2021. ECF No. 19-11, in Case 
No.: 4:22cv324-MW/MAF. The Governor championed his proposal as a way to “fight back against 
woke indoctrination.” Id. at 2. The bill that ultimately passed, HB 7, was named the “Individual 
Freedom Act,” but it incorporated several of the same tools that the Governor proposed in his 
“Stop W.O.K.E. Act.” Cf. ECF No. 19-12, in Case No.: 4:22cv324-MW/MAF.  
 

3 This Court pauses to note that one of the Defendants’ members recently praised a 
construction of academic freedom that is directly at odds with the position Defendants take as a 
whole. See University of Florida Board of Trustees Chair Mori Hosseini, Message from Board 
Chair Hosseini Regarding President-Elect Sasse, November 2, 2022, available at https:// 
statements.ufl.edu/statements/2022/november/message-from-board-chair-hosseini-regarding-pres 
ident-elect-sasse.html (“Message Regarding President-Elect Sasse”). Specifically, Chairman 
Hosseini praised President-Elect Sasse’s comments for making clear “that he appreciates the vital 
importance of academic freedom, civil and full discussion of differing viewpoints, and the key role 
of the liberal arts in the educational experience.” Id. So framed, President-Elect Sasse’s view of 
academic freedom comports with this Court’s construction—namely, that academic freedom 
includes the freedom to engage in civil and full discussion of differing viewpoints. But the jury is 
out as to whether President-Elect Sasse’s words can be put into practice given the legal challenge 
at issue in these cases and the University of Florida’s prior actions in another case. See Austin v. 
Univ. of Fla. Bd. of Trustees, 580 F. Supp. 3d 1137 (N.D. Fla. 2022). 
 

4 Indeed, this also contradicts Defendants’ superficial praise for the “marketplace of ideas” 
in a parallel case before this Court challenging another state law that regulates public universities. 
See William Link, et al. v. Richard Corcoran, et al., Case No.: 4:21cv271-MW/MAF. At oral 
argument for the Link plaintiffs’ motion for preliminary injunction, counsel for Defendants 
explained that “House Bill 233 is not about trying to rebalance the ideology of the universities or 
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should go without saying that “[i]f liberty means anything at all it means the right to 

tell people what they do not want to hear.”5 

I 

In 2022, the Florida Legislature passed the “Individual Freedom Act” (IFA). 

The IFA amended the Florida Educational Equity Act (FEEA) to prohibit “training 

or instruction that espouses, promotes, advances, inculcates, or compels . . . 

student[s] or employee[s] to believe [eight specified concepts].” § 1000.05(4)(a), 

Florida Statutes (2022). These eight concepts are as follows: 

1. Members of one race, color, national origin, or sex are morally 
superior to members of another race, color, national origin, or sex. 

 

 
to penalize woke universities or woke professors or anything like that. What this is about strictly 
is . . . the idea that our universities, our state colleges, our institutions of higher learning are 
marketplaces of ideas, and what we want are all of those ideas to be welcomed, even the wrong 
ones . . . .” ECF No. 91 at 67, in Case No.: 4:21cv271-MW/MAF (emphasis added). But when this 
Court asked whether this liberal welcome to all ideas, even the “wrong ones,” extended to “critical 
race theory,” counsel for Defendants glibly responded, “That’s not this case, Your Honor.” Id. 
This only serves to highlight the State’s doublespeak that “academic freedom” means the 
“freedom” to express only those viewpoints of which the State approves.  

 
5 George Orwell, The Freedom of the Press (First published: The Times Literary 

Supplement, Sep. 15, 1972), The Orwell Foundation, https://www.orwellfoundation.com/the-
orwell-foundation/orwell/essays-and-other-works/the-freedom-of-the-press/ (last visited Oct. 27, 
2022). It is not lost on this Court that Mr. Orwell, in the original preface to his iconic political 
satire of the rise of Joseph Stalin, Animal Farm, was responding to the liberal elites of his time. 
According to Mr. Orwell, the censoring of Animal Farm was merely a symptom of the fashionable 
orthodoxy of that era—namely, an “uncritical admiration of Soviet Russia.” Id. So too, here, the 
State has responded to fears of “woke indoctrination” in university classrooms. But rather than 
combat “woke” ideas with countervailing views in the “marketplace of ideas,” the State has chosen 
to eliminate one side of the debate. This only highlights the problem with viewpoint 
discrimination—in the name of combatting “indoctrination” of one perceived orthodoxy, the State 
allows for “indoctrination” in its preferred orthodoxy.  
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2. A person, by virtue of his or her race, color, national origin, or 
sex is inherently racist, sexist, or oppressive, whether consciously or 
unconsciously. 

 
3. A person’s moral character or status as either privileged or 

oppressed is necessarily determined by his or her race, color, national 
origin, or sex. 

 
4. Members of one race, color, national origin, or sex cannot and 

should not attempt to treat others without respect to race, color, national 
origin, or sex. 

 
5. A person, by virtue of his or her race, color, national origin, or 

sex bears responsibility for, or should be discriminated against or 
receive adverse treatment because of, actions committed in the past by 
other members of the same race, color, national origin, or sex. 

 
6. A person, by virtue of his or her race, color, national origin, or 

sex should be discriminated against or receive adverse treatment to 
achieve diversity, equity, or inclusion. 

 
7. A person, by virtue of his or her race, color, sex, or national 

origin, bears personal responsibility for and must feel guilt, anguish, or 
other forms of psychological distress because of actions, in which the 
person played no part, committed in the past by other members of the 
same race, color, national origin, or sex. 

 
8. Such virtues as merit, excellence, hard work, fairness, 

neutrality, objectivity, and racial colorblindness are racist or sexist, or 
were created by members of a particular race, color, national origin, or 
sex to oppress members of another race, color, national origin, or sex. 

 
§ 1000.05(4)(a)1.–8., Fla. Stat. (2022).  
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The IFA also included a so-called “savings clause,”6 which states that the 

foregoing “may not be construed to prohibit discussion of the concepts listed therein 

as part of a larger course of training or instruction, provided such training or 

instruction is given in an objective manner without endorsement of the concepts.”   

§ 1000.05(4)(b), Fla. Stat. (2022). Thus, professors may “discuss” the eight concepts 

listed above in class, but they must do so “in an objective manner” and “without 

endorsement of the concepts.” Id. 

The FEEA applies to public colleges and universities in Florida. See                    

§ 1000.05(2)(a), Fla. Stat. (2022). Any “person aggrieved by a violation” of the 

FEEA “has a right of action for such equitable relief as the court may determine.”      

§ 1000.05(9), Fla. Stat. (2022).  

The FEEA is patterned after Title IX, the chief federal antidiscrimination law 

in the education setting. Hawkins v. Sarasota Cnty. Sch. Bd., 322 F.3d 1279, 1286 

(11th Cir. 2003). Title IX suits are available only against institutions. Shotz v. City of 

Plantation, Fla., 344 F.3d 1161, 1169–70 (11th Cir. 2003). Though no Florida court 

has confronted the issue, the FEEA, together with the IFA’s definition of 

“discrimination,” appears to authorize suits against public educational institutions—

 
6 Section 1000.05(4)(b) is not a true “savings clause” in the sense that it requires the law’s 

prohibitions to be construed so as not to infringe upon university employees’ First Amendment 
rights. Instead, it serves to permit “discussion” of the specified concepts, so long as that discussion 
does not stray from the State’s viewpoint or those viewpoints the State allows. 
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including public universities—if institutions allow professors to “espouse[], 

promote[], advance[], inculcate[], or compel[] . . . [a] student or employee to believe 

any of the [specified] concepts.” 

The FEEA also commands the Board of Governors to “adopt regulations to 

implement this section as it relates to state universities.” § 1000.05(6)(b), Fla. Stat. 

(2022). To that end, the Board of Governors, on August 26, 2022, issued an 

implementing regulation that finalized the Board of Governors’s enforcement 

mechanism with respect to section 1000.05(4)(a). See ECF No. 1-2, in Case No.: 

4:22cv324-MW/MAF (Regulation 10.005, Prohibition of Discrimination in 

University Training or Instruction). The regulation identifies the eight concepts 

specified in section 1000.05(4)(a), Florida Statutes, and requires “[e]ach university” 

to “have a university regulation that prohibits discrimination on the basis of race, 

color, national origin, or sex by subjecting any student or employee to training or 

instruction that espouses, promotes, advances, inculcates, or compels such student 

or employee to believe any” of those specified concepts. Id. at 2–3. 

The regulation also requires each university to follow certain investigatory 

protocols, including “inform[ing] the Board of Governors through the Office of 

Inspector General” if the university’s “investigation finds that an instruction or 

training is inconsistent with the university regulation.” Id. at 3. The Board of 

Governors commands state universities to “take prompt action to correct the 
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violation by mandating that the employee(s) responsible for the instruction or 

training modify it to be consistent with the university regulation, issuing disciplinary 

measures where appropriate and remove, by termination if appropriate, the 

employee(s)” if they fail or refuse to comply with the universities’ mandate. Id. at 

3–4. 

 The Board of Governors also defines its own power to investigate unlawful 

instruction or training “[u]pon receipt of a credible allegation that a university 

willfully and knowingly failed to correct a violation of the university regulation[.]” 

Id. at 4. In that situation, “the Board of Governors’ [sic] Office of Inspector General 

shall conduct an investigation to determine if evidence exists to support the 

allegation and ineligibility for performance funding.” Id. In the event “it is 

determined an external qualified investigative firm is necessary to assist with or 

conduct the investigation,” the university subject to investigation “will be 

responsible for any costs incurred,” apparently regardless of the investigation’s 

outcome. Id. 

 Ultimately, the Board of Governors makes the “final decision regarding 

whether the alleged willful and knowing failure to correct a violation of the 

university regulation is substantiated.” Id. And “[i]f the Board of Governors 

determines that a university willfully and knowingly engaged in conduct at the 

institutional level that constituted a substantiated violation of section 1000.05(4)(a), 
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Florida Statutes,” and did not take “appropriate corrective action, the university will 

be ineligible for performance funding for the next fiscal year following the year in 

which the Board of Governors made the determination.” Id. at 4–5. 

II 

Plaintiffs include university professors and college students who challenge the 

IFA’s amendments to the FEEA and the Board of Governors’s implementing 

regulation as they relate to prohibiting expression of certain viewpoints regarding 

the eight specified concepts during class instruction. Plaintiffs assert these 

provisions are unconstitutional under the First and Fourteenth Amendments. They 

ask this Court to enjoin enforcement of the challenged provisions, citing the 

Supreme Court’s long history of shielding academic freedom from government 

encroachment and the First Amendment’s intolerance toward government attempts 

to “cast a pall of orthodoxy over the classroom.” See Keyishian v. Bd. of Regs. of 

Univ. of State of N.Y., 385 U.S. 589, 683 (1967). 

 Defendants respond that the First Amendment offers no protection here. They 

argue that because university professors are public employees, they are simply the 

State’s mouthpieces in university classrooms. As a result, Defendants claim, the 

State has unfettered authority to limit what professors may say in class, even at the 

university level. Alternatively, Defendants suggest that even if this Court is required 

to balance the State’s interests against the professors’ First Amendment rights, the 
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State’s interests always trump the professors’ rights. According to Defendants, so 

long as professors work for the State, they must all read from the same music.7 

A 
 

This Court pauses to offer an example of what this challenged law means if 

you accept Defendants’ position. At oral argument, Defendants conceded that 

concept six—as mentioned above, that “[a] person, by virtue of his or her race, color, 

national origin, or sex should be discriminated against or receive adverse treatment 

to achieve diversity, equity, or inclusion”—is another way to describe affirmative 

action. When asked directly whether concept six is “affirmative action by any other 

name,” defense counsel answered, unequivocally, “Your Honor, yes.” Tr. at 91. Thus, 

Defendants assert the idea of affirmative action is so “repugnant” that instructors can 

no longer express approval of affirmative action as an idea worthy of merit during 

class instruction. See id. at 42. 

Defendants further assert that this prohibition extends to guest speakers if they 

are invited to participate within a course. Id. at 80. As a result, according to 

Defendants, university professors cannot even organize an in-class debate between 

guest speakers about the merits of affirmative action if one of those speakers were 

 
7 At the hearing, defense counsel asserted that the only limitation the First Amendment 

imposes upon the State when it comes to professors’ in-class speech is prohibiting compelled 
expression of beliefs that professors do not hold. See Transcript (Tr.) at 40–41. According to 
Defendants, the State is prohibited from compelling speech in the classroom, but it has absolute 
authority to limit expression. 
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to espouse, promote, advance, inculcate, or compel students to believe, or otherwise 

endorse, the idea of affirmative action. Id. It’s worth keeping in mind that the State 

has chosen affirmative action as one of its eight concepts because the State has 

deemed it to be repugnant and “noxious to the people of Florida.” ECF No. 52 at 11, 

in Case No.: 4:22cv304. Stated otherwise, you can discuss affirmative action as a 

historical fact, and you can certainly condemn it as a failed policy, but because the 

idea of affirmative action is so odious, so repugnant, so vile, and so dangerous that 

it offends the basic principles of common decency, you cannot have a guest speaker 

submit their views in favor of affirmative action, even to a class of law students.  

What does this mean in practical terms? Assuming the University of Florida 

Levin College of Law decided to invite Supreme Court Justice Sonia Sotomayor to 

speak to a class of law students,8 she would be unable to offer this poignant reflection 

about her own lived experience, because it endorses affirmative action: 

I had no need to apologize that the look-wider, search-more affirmative 
action that Princeton and Yale practiced had opened doors for me. That 
was its purpose: to create the conditions whereby students from 
disadvantaged backgrounds could be brought to the starting line of a 
race many were unaware was even being run. I had been admitted to 
the Ivy League through a special door, and I had more ground than most 
to make up before I was competing with my classmates on an equal 
footing. But I worked relentlessly to reach that point, and distinctions 
such as the Pyne Prize, Phi Beta Kappa, summa cum laude, and a spot 

 
8 Of course, it is questionable whether the University of Florida Levin College of Law 

would ever choose to invite Justice Sotomayor, in light of its recent demonstration of anticipatory 
obedience to the powers that be. See Austin, 580 F. Supp. 3d at 1145. Nonetheless, this Court poses 
the hypothetical to illustrate the consequences of Defendants’ arguments. 
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on The Yale Law Journal were not given out like so many pats on the 
back to encourage mediocre students. These were achievements as real 
as those of anyone around me. 

 
SONIA SOTOMAYOR, MY BELOVED WORLD 191 (Alfred A. Knopf ed., 2013). Indeed, 

in praising the affirmative action policy that opened a “special door” for her, Justice 

Sotomayor has expressed a viewpoint that the State of Florida deems repugnant and 

has prohibited. Under the IFA, her words would be per se discrimination if she were 

to utter them as a guest speaker in a law school classroom.9 

B 

 Given the disorienting nature of Defendants’ arguments, it is necessary to 

address the bedrock First Amendment principles that govern this case before 

addressing the merits of Plaintiffs’ motions, including whether Plaintiffs have 

demonstrated standing for purposes of entitlement to a preliminary injunction.10 This 

case squarely presents the tension in Florida between university professors’ and 

students’ First Amendment rights and the State of Florida’s claim that it has an 

unfettered right to prohibit professors from expressing viewpoints with which it 

 
9 This Court recognizes that the constitutionality of affirmative action is presently before 

the Supreme Court of the United States. See, e.g., Students for Fair Admissions, Inc. v. President 
& Fellows of Harvard Coll., 980 F.3d 157 (1st Cir. 2020), cert. granted, 142 S. Ct. 895 (2022). 
This Court does not speak to that issue. However, this Court does note that promoting the legal 
merits of affirmative action is a far cry from equating affirmative action with hate speech. 
 

10 This Court recognizes that Plaintiffs also allege that the challenged provisions violate 
the Due Process Clause of the Fourteenth Amendment as unconstitutionally vague. This Court 
addresses the merits of their vagueness claims in more detail infra. 
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disagrees. Plaintiffs assert that the challenged restrictions amount to vague, 

viewpoint-based restrictions on protected speech that are presumptively 

unconstitutional and subject to strict scrutiny. Defendants, on the other hand, assert 

that because public university professors work for the State, their in-class speech is 

government speech beyond the First Amendment’s reach. And even if the First 

Amendment does apply, Defendants argue, the State’s actions must be judged by 

something akin to rational basis review.  

In presenting their respective positions, both sides go too far in conflating 

legal concepts, quoting language devoid of context from their source material, and 

ignoring controlling authority. But this Court does not get to cherry-pick convenient 

language to build an analytical framework that is unsupported by binding 

precedent.11 Instead, this Court must apply binding Supreme Court and Eleventh 

Circuit authority. 

“Start with the basics.” Meriwether v. Hartop, 992 F.3d 492, 503 (6th Cir. 

2021). “Congress shall make no law . . . abridging the freedom of speech.” U.S. 

Const. amend. I. “[A]bove all else, the First Amendment means that government has 

no power to restrict expression because of its message, its ideas, its subject matter, 

or its content.” Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972). This 

 
11 Although we may have recently celebrated Halloween, that is no excuse to stitch together 

a new legal test resembling Frankenstein’s monster. See generally MARY WOLLSTONECRAFT 
SHELLEY, FRANKENSTEIN: OR, THE MODERN PROMETHEUS (Oxford Univ. Press, 1998) (1818).  
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specific prohibition applies to the States, as “[f]reedom of speech and of the press 

are fundamental rights which are safeguarded by the due process clause of the 

Fourteenth Amendment of the Federal Constitution.” De Jonge v. Oregon, 299 U.S. 

353, 364 (1937).  

Over time, the Supreme Court has recognized two modes of restricting speech 

that are almost always subject to heightened scrutiny—namely, content-based 

restrictions and viewpoint-based restrictions. This Court notes the distinction at the 

outset as it has direct implications for the State’s ability, within constitutional 

bounds, to restrict educators’ speech in public university classrooms—but more on 

that later. 

Start with content. “[T]he First Amendment, subject only to narrow and well-

understood exceptions, does not countenance governmental control over the content 

of messages expressed by private individuals.” Turner Broadcasting Sys., Inc. v. 

F.C.C., 512 U.S. 622, 641 (1994) (emphasis added). Thus, the Supreme Court has 

traditionally applied “the most exacting scrutiny to regulations that suppress, 

disadvantage, or impose differential burdens upon speech because of its content.” 

Id. at 642. A government regulation of speech is content-based if, on its face, the law 

“draws distinctions based on the message a speaker conveys.” Reed v. Town of 

Gilbert, 576 U.S. 155, 163 (2015). In addition, laws that are “facially content neutral 

. . . will be considered content-based regulations of speech . . . [if they] cannot be 
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‘justified without reference to the content of the regulated speech,’ or [if they] were 

adopted by the government ‘because of disagreement with the message the speech 

conveys.’ ” Id. at 164 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1989)). 

Next, viewpoint. The Supreme Court has recognized viewpoint-based 

restrictions as a distinct subset of content discrimination. “Government 

discrimination among viewpoints—or the regulation of speech based on ‘the specific 

motivating ideology or the opinion or perspective of the speaker’—is a ‘more 

blatant’ and ‘egregious form of content discrimination.’ ” Reed, 576 U.S. at 168 

(emphasis added) (quoting Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 

819, 829 (1995)); see also R.A.V. v. City of St. Paul, 505 U.S. 377, 391 (1992) (“In 

its practical operation, moreover, the ordinance goes even beyond mere content 

discrimination, to actual viewpoint discrimination . . . . St. Paul has no such authority 

to license one side of a debate to fight freestyle, while requiring the other to follow 

Marquis of Queensberry rules.”) (emphasis added). With respect to viewpoint-based 

restrictions on protected speech, “[t]he government must abstain from regulating 

speech when the specific motivating ideology or the opinion or perspective of the 

speaker is the rationale for the restriction.” Rosenberger, 515 U.S. at 829. 

While the concepts overlap—viewpoint discrimination is a recognized form 

of content-based restriction on speech—they are not always one and the same. 
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“Thus, a speech regulation targeted at specific subject matter is content based even 

if it does not discriminate among viewpoints within that subject matter.” Reed, 576 

U.S. at 169 (emphasis added). With these principles in mind, this Court turns to the 

unique role public universities play under the First Amendment and whether the 

State may permissibly enforce viewpoint-based restrictions on educators’ classroom 

speech. 

 “[S]tate colleges and universities are not enclaves immune from the sweep of 

the First Amendment.” Healy v. James, 408 U.S. 169, 180 (1972). As recently as 

2003, the Supreme Court reaffirmed “that given the important purpose of public 

education and the expansive freedoms of speech and thought associated with the 

university environment, universities occupy a special niche in our constitutional 

tradition.” Grutter v. Bollinger, 539 U.S. 306, 329 (2003) (listing cases); see also 

Healy, 408 U.S. at 180–81 (“The college classroom with its surrounding environs is 

peculiarly the ‘marketplace of ideas,’ and we break no new constitutional ground in 

reaffirming this Nation’s dedication to safeguarding academic freedom.”). 

To be clear, though, the Supreme Court has never definitively proclaimed that 

“academic freedom” is a stand-alone right protected by the First Amendment.  

Moreover, the Eleventh Circuit has explicitly rejected the argument that “academic 

freedom” is an independent constitutional right. See Bishop v. Aronov, 926 F.2d 

1066, 1075 (11th Cir. 1991) (“Though we are mindful of the invaluable role 
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academic freedom plays in our public schools, particularly at the post-secondary 

level, we do not find support to conclude that academic freedom is an independent 

First Amendment right.”).12 But the Eleventh Circuit still recognized that academic 

freedom remains an important interest to consider when analyzing university 

professors’ First Amendment claims. See id. (“Last and somewhat countervailing, 

we consider the strong predilection for academic freedom as an adjunct of the free 

speech rights of the First Amendment.”). This is consistent with binding precedent, 

as the Supreme Court has long recognized that “First Amendment rights, applied in 

light of the special characteristics of the school environment, are available to 

teachers and students.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 

506 (1969). Accordingly, “the state may not act as though professors or students 

‘shed their constitutional rights to freedom of speech or expression at the [university] 

gate.’ ” Meriwether, 992 F.3d at 503 (alteration added) (quoting Tinker, 393 U.S. at 

506). Nor does the First Amendment “tolerate laws that cast a pall of orthodoxy over 

the classroom.” Keyishian, 385 U.S. at 683. 

This Court also recognizes that while “[t]he vigilant protection of 

constitutional freedoms is nowhere more vital than in the community of American 

schools,” Shelton v. Tucker, 364 U.S. 479, 487 (1960), these freedoms are not 

 
12 As discussed infra, this Court concludes that the Eleventh Circuit’s balancing test in 

Bishop provides the operative analytical framework for evaluating Plaintiffs’ First Amendment 
claims. 
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unlimited. Indeed, the Supreme Court has “repeatedly emphasized the need for 

affirming the comprehensive authority of the States and of school officials, 

consistent with fundamental constitutional safeguards, to prescribe and control 

conduct in the schools.” Tinker, 393 U.S. at 507 (citations omitted).  

With respect to regulating in-class speech consistent with constitutional 

safeguards, this Court again pauses to distinguish between the State’s valid exercise 

in prescribing a university’s curriculum and the State’s asserted interest in 

prohibiting educators from expressing certain viewpoints about the content of that 

curriculum. The Supreme Court has long recognized that “[a] university’s mission is 

education,” and it “has never denied a university’s authority to impose reasonable 

regulations compatible with that mission upon the use of its campus and facilities.” 

Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981). “By and large, public education in 

our Nation is committed to the control of state and local authorities.” Epperson v. 

Arkansas, 393 U.S. 97, 104 (1968). To that end, universities may generally make 

content-based decisions “as to how best to allocate scarce resources or ‘to determine 

for itself on academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study.’ ” Widmar, 454 U.S. at 278 (quoting 

Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J., concurring in 

result)).  
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At the hearing on Plaintiffs’ motions, both sides recognized this authority of 

the State to prescribe the content of its universities’ curriculum. 13 Indeed, this makes 

intuitive sense. Of course the State has a say in which courses are taught at its public 

universities. Cf. Epperson, 393 U.S. at 116 (Stewart, J., concurring in result) (“A 

State is entirely free, for example, to decide that the only foreign language to be 

taught in its public school system shall be Spanish. But would a State be 

constitutionally free to punish a teacher for letting his students know what other 

languages are also spoken in the world? I think not.”); id. at 111 (Black, J., 

concurring in result) (“It is plain that a state law prohibiting all teaching of human 

development or biology is constitutionally quite different from a law that compels a 

teacher to teach as true only one theory of a given doctrine. It would be difficult to 

make a First Amendment case out of a state law eliminating the subject of higher 

mathematics, or astronomy, or biology from its curriculum.”). 

But Defendants take it a step further, arguing that the State—though 

constitutionally barred from compelling professors to express the State’s chosen 

belief—has an unfettered right to prohibit professors from expressing viewpoints 

 
13 As noted above, the State is afforded much greater flexibility to control public school 

curriculum. But this Court is mindful that the Supreme Court has suggested some limitation may 
apply. See, e.g., Meyer v. Nebraska, 262 U.S. 390, 402 (1923) (holding that state law criminalizing 
the teaching of foreign languages to students who had not yet passed the eighth grade in public 
and parochial schools—as applied to parochial school teacher who was convicted of teaching the 
German language to a 10-year-old—violated the Fourteenth Amendment, because the statute was 
“arbitrary and without reasonable relation to any end within the competency of the state”). 
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with which it disagrees. Thus, according to Defendants, the content of university 

curriculum may include the State’s preferred viewpoint on the subject matter of 

prescribed courses and certainly excludes (at the State’s discretion) any viewpoint 

the State chooses to prohibit. Defendants ground this argument in the notion that 

anything professors utter in a state university classroom during “in-class instruction” 

is government speech, and thus, the government can both determine the content of 

that speech and prohibit the expression of certain viewpoints. See, e.g., ECF No. 52 

at 19, in Case No.: 4:22cv324-MW/MAF (“The in-class instruction offered by state-

employed educators is also pure government speech, not the speech of the educators 

themselves.”). 

Defendants reach this conclusion by cherry-picking language, devoid of 

context, from two cases in particular—namely, Rosenberger and Garcetti. In 

Rosenberger, the Supreme Court held that the University of Virginia’s denial of 

funding for a student group amounted to impermissible viewpoint discrimination 

because the denial was based not on the general religious subject matter of the 

student group’s publication, but on the “prohibited perspective” concerning the 

“general subject matter.” Rosenberger, 515 U.S. at 832. In so holding, the Supreme 

Court rejected the University’s reliance on the Court’s “assurance” in Widmar that 

universities have the right “to make academic judgments as to how best to allocate 

scarce resources.” Id. at 833. Highlighting the fact that Rosenberger involved 
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student, not university, speech, the Supreme Court reaffirmed that the State may 

“speak[]” when it determines “the content of the education it provides.” Id. The 

Court added that its “holding that the University may not discriminate based on the 

viewpoint of private persons whose speech it facilitates does not restrict the 

University’s own speech, which is controlled by different principles.” Id. at 834. 

Here, again, Defendants point to this language to conflate viewpoint with content. 

They stretch the Court’s discussion concerning the “University’s own speech” to 

suggest that the Court really meant that the State has complete authority to prohibit 

university employees from expressing any viewpoint with which it disagrees. But 

that is not the law.  

Contrary to Defendants’ argument, Rosenberger did not hold or even suggest 

that everything a professor utters in a university classroom is the university’s speech. 

Instead, Rosenberger identifies that (1) content and viewpoint discrimination are 

discrete concerns under the First Amendment; (2) universities cannot discriminate 

against student speech based on viewpoint; and (3) university speech is a different 

animal, “controlled by different principles.” Id. Rosenberger cites Hazelwood School 

District v. Kuhlmeier, 484 U.S. 260 (1988), in support of the statement that 

prohibiting viewpoint restrictions on student speech does not restrict the University’s 

speech (“which is controlled by different principles”). 515 U.S. at 834. Hazelwood 

addressed whether the First Amendment limits educators from exercising editorial 

105a



21 
 

control over student speech in school-sponsored expressive activities. But given that 

Hazelwood serves as the “polestar” that guides the Eleventh Circuit’s test in Bishop 

(discussed at length infra) this Court takes a brief detour to examine Hazelwood’s 

contours.  

Hazelwood involved a school principal’s decision to censor high school 

students’ articles in a school-sponsored newspaper. The Supreme Court held that the 

newspaper, along with “other expressive activities that students, parents, and 

members of the public might reasonably perceive to bear the imprimatur of the 

school,” may be “fairly characterized as part of the school curriculum . . . so long as 

they are supervised by faculty members and designed to impart particular knowledge 

or skills to student participants and audiences.” Hazelwood, 484 U.S. at 271. As 

such, the Supreme Court further held that “educators do not offend the First 

Amendment by exercising editorial control over the style and content of student 

speech in school-sponsored expressive activities so long as their actions are 

reasonably related to legitimate pedagogical concerns.” Id. at 273. But in so holding, 

the Court declined to determine whether this same standard applies to school-

sponsored expressive activities at the university level. Id. n.7. Regardless, the 

Eleventh Circuit reads Hazelwood to offer “no indication that the [Supreme] Court 

intended to drastically rewrite First Amendment law to allow a school official to 

discriminate based on a speaker’s views.” Searcey v. Harris, 888 F.2d 1314, 1319 
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n.7 (11th Cir. 1989). Instead, “Hazelwood acknowledges a school’s ability to 

discriminate based on content[,] not viewpoint.” Id. (emphasis in original).14 

Turning back to Defendants’ main argument—that the First Amendment does 

not protect professors’ in-class speech—they connect the professors’ speech to the 

university’s speech via Garcetti v. Ceballos, 547 U.S. 410 (2006). In that case, the 

Supreme Court held “that when public employees make statements pursuant to their 

official duties, the employees are not speaking as citizens for First Amendment 

purposes, and the Constitution does not insulate their communications from 

employer discipline.” Garcetti, 547 U.S. at 421. Thus, “[r]estricting speech that owes 

its existence to a public employee’s professional responsibilities does not infringe 

any liberties the employee might have enjoyed as a private citizen.” Id. at 421–22. 

“It simply reflects the exercise of employer control over what the employer itself has 

commissioned or created.” Id. at 422 (citing Rosenberger, 515 U.S. at 833 (“When 

the government appropriates public funds to promote a particular policy of its own 

it is entitled to say what it wishes.”)).   

 
14 The Eleventh Circuit has also recognized that other circuits read Hazelwood differently. 

See, e.g., Bannon v. Sch. Dist. of Palm Beach Cnty., 387 F. 3d 1208, 1218–20 (11th Cir. 2004) 
(Black, J., concurring in result) (noting that “the majority of our sister circuits to consider the 
question have held Hazelwood permits viewpoint-based discrimination”). But Searcey remains 
binding on this Court, and it informs the proper reading of Hazelwood in the context of this case. 
See, e.g., ACLU of Fla. v. Miami-Dade Cnty. Sch. Bd., 557 F.3d 1177, 1234 (11th Cir. 2009) 
(Wilson, J., dissenting) (citing Searcey and noting that Hazelwood’s standard “does not, however, 
permit a school board to engage in viewpoint discrimination” when it removes books from the 
school system).  
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But the Supreme Court expressly declined to “decide whether [its government 

speech] analysis . . . would apply in the same manner to a case involving speech 

related to scholarship or teaching.” Garcetti, 547 U.S. at 425. In so doing, the Court 

recognized that “expression related to academic scholarship or classroom instruction 

[arguably] implicates additional constitutional interests that are not fully accounted 

for by [the] Court’s customary employee-speech jurisprudence.” Id.; see also id. at 

438 (Souter, J., dissenting) (“I have to hope that today’s majority does not mean to 

imperil First Amendment protection of academic freedom in public colleges and 

universities, whose teachers necessarily speak and write ‘pursuant to . . . official 

duties.’ ” (quoting Grutter, 538 U.S. at 329)). 

Refusing to take “no” for an answer, Defendants assert this Court must apply 

Garcetti’s reasoning to the professor speech at issue here, notwithstanding the 

Supreme Court’s explicit refusal to do so. ECF No. 52 at 20, in Case No: 4:22cv304-

MW/MAF. Defendants cast the Supreme Court’s clear constitutional concerns aside 

and suggest that “if Garcetti did not apply to curricular speech, it would invite 

‘judicial intervention’ that is ‘inconsistent with sound principles of federalism.’ ” Id. 

(quoting 547 U.S. at 423).15 In support, Defendants cite two cases from the Sixth 

 
15 Oddly, in the name of preventing improper “judicial intervention,” Defendants ask this 

Court to actively ignore what the Supreme Court did in Garcetti and the reasons that led to the 
Court’s refusal to extend its analysis “to expression related to scholarship or classroom 
instruction.” 
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and Seventh Circuits, noting that these courts have applied Garcetti to in-class 

instruction in the elementary and high school settings. ECF No. 52 at 20–21, in Case 

No: 4:22cv304-MW/MAF (citing Mayer v. Monroe Cnty. Cmty. Sch. Corp., 474 F.3d 

477, 479 (7th Cir. 2007) and Evans-Marshall v. Bd. of Educ. of Tipp. City Exempted 

Vill. Sch. Dist., 624 F.3d 332 (6th Cir. 2010)). But, like the Supreme Court in 

Garcetti, the Sixth Circuit in Mayer declined to determine “[h]ow much room is left 

for constitutional protection of scholarly viewpoints in post-secondary education . . 

. .” Mayer, 474 F.3d at 480. Indeed, the Sixth Circuit’s holding was limited to the 

principle that “the first amendment does not entitle primary and secondary teachers, 

when conducting the education of captive audiences, to cover topics, or advocate 

viewpoints, that depart from the curriculum adopted by the school system.” Id. 

Likewise, in Evans-Marshall, the Seventh Circuit distinguished the 

appellant’s constitutional claim from Garcetti, noting that “[s]he is not a teacher at 

a ‘public college’ or ‘university’ and thus falls outside of the group the dissent wished 

to protect.” 624 F.3d at 343 (cleaned up). In concluding that Garcetti applied to 

appellant’s speech as a public high school teacher, the Seventh Circuit emphasized 

that different “constitutional rules applicable in higher education do not necessarily 

apply in primary and secondary schools, where students generally do not choose 

whether or where they will attend school.” Id. at 344.  
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All this is to say that Defendants have identified no case, nor has this Court 

identified any authority—binding or persuasive—holding that Garcetti applies to 

university professors’ in-class speech such that it amounts to government speech 

outside the First Amendment’s protection. To the extent Defendants urge this Court 

to determine that university professors’ in-class speech is always pure government 

speech, the weight of binding authority requires this Court to decline the invitation.16  

In a similar call to activism, Defendants urge this Court to consider the Third 

Circuit’s conclusion that “a public university professor does not have a First 

Amendment right to decide what will be taught in the classroom” as persuasive 

authority for deciding that a university professors’ in-class speech is never 

constitutionally protected. ECF No. 52 at 21, in Case No: 4:22cv304-MW/MAF 

(quoting Edwards v. Calif. Univ. of Penn., 156 F.3d 488, 491 (3d Cir. 1998) (Alito, 

J.)). In finding that the university’s actions in Edwards “concerned the content of the 

 
16 Defendants essentially ask this Court to engage in “judicial activism,” since accepting 

Defendants’ argument would require this Court to substitute binding precedent with Defendants’ 
policy preference. See Adam J. White, Beware the ABA’s Own Version of ‘Judicial Activism,’ 
Washington Examiner (Oct. 31, 2017, 4:14 PM), https://www.washingtonexaminer.com/weekly-
standard/beware-the-abas-own-version-of-judicial-activism (“Unaccountable judges sometimes 
mistake their own policy preferences for the proper rule of decision.”); Ilya Shapiro, The Impact 
of Judicial Activism on the Moral Character of Citizens, The Federalist Society (Oct. 28, 2010), 
https://fedsoc-cms-public.s3.amazonaws.com/update/pdf/e4ECllG7j3akwgbb2OauuGjHpd6wYP 
r0YUoKErVa.pdf (“Activism is doing something that is not supposed to be the judicial role or not 
being faithful to the Constitution . . . .); James C. Dunlop & Tara A. Fumerton, The Illinois 
Supreme Court: Judicial Activism, with Limits, The Federalist Society (Oct. 15, 2004, 3:18 PM), 
https://fedsoc-cms-public.s3.amazonaws.com/update/pdf/XSjtdj50gN9djeM731gBPu0qzuoMed 
ExzQUZRrPh.pdf (“[T]he judicial role does not properly contain within it a ‘legislative’ or 
‘policy-making’ function.”). But unlike Defendants, this Court prefers judicial modesty to 
activism. 
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education it provides,” the Third Circuit held “that the First Amendment does not 

place restrictions on a public university’s ability to control its curriculum.” Edwards, 

156 F.3d at 491. This holding relied in large part on Bradley v. Pittsburgh Board of 

Education, 910 F.2d 1172 (3d Cir. 1990). There, the Third Circuit held that a public 

high school teacher had no right “to choos[e her] own curriculum or classroom 

management techniques in contravention of school policy or dictates,” because “her 

in-class conduct is not [protected by the First Amendment].” Id. at 1176.  

Other courts have also held that university professors do not have a First 

Amendment right to control curriculum content. See, e.g., Clark v. Holmes, 474 F.2d 

928, 930 (7th Cir. 1972) (affirming district court’s conclusion that professor’s 

conduct was not protected by First Amendment where professor stated, among other 

things, that he had agreed with his students to teach more on “sex education and 

mental health . . . and only ‘touch on’ the other topics covered by the assigned text 

and the course syllabus,” which was at odds with the university’s “established 

curricular contents”). But as explained above, this is hardly a groundbreaking 

proposition. Indeed, Bradley relies on Clark in holding that a public high school 

teacher’s “in-class conduct is not [protected under the First Amendment].” Bradley, 

910 F.2d at 1176 (citing Clark, 474 F.2d 928). 

In short, these cases support the general proposition that the State is, of course, 

permitted to determine the content of its public school curriculum. A professor 
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cannot decide to teach something entirely different or do an end-run around the 

prescribed curriculum by paying lip service to the subject they are supposed to teach 

and then spend the rest of class time instructing on something else. Defendants, 

however, ask this Court to read these cases to conflate the State’s right to make 

content-based choices in setting the public school curriculum with unfettered 

discretion in limiting a professor’s ability to express certain viewpoints about the 

content of the curriculum once it has been set. 

But that is not what these cases hold, nor does their reasoning extend so far. 

Although then-Judge Alito stated “that a public university professor does not have a 

First Amendment right to decide what will be taught in the classroom,” he did so in 

the context of determining whether the First Amendment protects a professor’s 

“choice of curriculum materials and the content and subjects of his classes.” 

Edwards, 156 F.3d at 491. Given his broad pronouncement, this Court understands 

why Defendants would cherry-pick it from Edwards. But then-Judge Alito’s concern 

was with a professor who sought to change the content of his course from one that 

“initially focused on how teachers can effectively use various classroom tools, such 

as projection equipment, chalkboards, photographs, and films,” to the professor’s 

chosen syllabi that “included a new emphasis on issues of bias, censorship, religion, 

and humanism . . . .” Id. at 489. 
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Edwards is fairly read to affirm the State’s ability to control the curriculum in 

public schools. At most, then-Judge Alito’s reasoning implicitly extends to 

suppression of certain viewpoints from a professor who teaches the approved 

curriculum. But this Court need not determine the correct way to read Edwards, as 

it is bound not by the Third Circuit’s holdings—express or implicit—but by the 

Eleventh Circuit’s holdings. And as discussed on the record at the hearing in this 

case, then-Judge Alito distinguished his holding from the Eleventh Circuit’s opinion 

in Bishop, describing the Eleventh Circuit as “finding that a public university’s 

restrictions on a professor’s in-class speech ‘implicated First Amendment freedoms.’ 

” Edwards, 156 F.3d at 491 (“But see Bishop v. Aronov, 926 F.2d 1066, 1075 (11th 

Cir. 1991)”); see also THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION R.1.2(c), at 

63 (Columbia L. Rev. Ass’n et al. eds., 21st ed. 2020) (defining but see as a signal 

that indicates contradiction when the “[c]ited authority clearly supports a proposition 

contrary to the main proposition”). Accordingly, then-Judge Alito recognized that 

the Eleventh Circuit had reached a different conclusion—that if Bishop stands for 

anything, it is that the First Amendment places some limit on the State’s ability to 

prohibit what a professor may say in a university classroom. 

The question remains—how is this Court to evaluate Plaintiffs’ First 

Amendment claims? In addition to the Supreme Court’s binding pronouncement that 

the First Amendment does not tolerate laws that cast a pall of orthodoxy over the 
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classroom, Keyishian, 385 U.S. at 683, the Eleventh Circuit and its predecessor have 

recognized that the First Amendment protects classroom discussions at the 

secondary and university levels. As early as 1980, the Fifth Circuit held that a high 

school teacher’s “classroom discussion is protected activity” under the First 

Amendment. Kingsville Indep. Sch. Dist. v. Cooper, 611 F.2d 1109, 1114 (5th Cir. 

1980).17 The Eleventh Circuit cited Kingsville with approval as recently as 2017, 

while also noting that Garcetti has since altered the analysis with respect to 

regulating public-employee speech more generally. See Wollschlaeger v. Governor, 

Fla., 848 F.3d 1293, 1311 n.6 (11th Cir. 2017) (en banc) (Jordan, J.). And as recently 

as 2019, the Fifth Circuit affirmed that Kingsville remains good law and that 

“academic freedom is ‘a special concern of the First Amendment, which does not 

tolerate laws that cast a pall of orthodoxy over the classroom.’ ” See Buchanan v. 

Alexander, 919 F.3d 847, 852 (5th Cir. 2019) (quoting Keyishian, 385 U.S. at 603).  

Further, the Eleventh Circuit acknowledged in Bishop that the First 

Amendment protects university professors’ in-class speech and sought to fashion a 

test that would appropriately balance the speaker’s First Amendment rights with the 

university’s special interests in enforcing some limitations on that speech. 926 F.2d 

1066. Recognizing the university could not restrict a professor’s in-class speech 

 
17 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the 

Eleventh Circuit adopted as binding precedent all decisions of the former Fifth Circuit handed 
down prior to October 1, 1981. 
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without a “suffic[ient] . . . interest,” the Eleventh Circuit struck a “somewhat 

amorphous” balancing test, drawing from the Supreme Court’s analysis in 

Hazelwood. Id. at 1074. Ultimately, the balance involves “a case-by-case inquiry 

into whether the legitimate interests of the authorities are demonstrably sufficient to 

circumscribe a teacher’s speech.” Id. (quoting Mailloux v. Kiley, 448 F.2d 1242, 1243 

(1st Cir. 1971)). And this Court must follow Bishop’s balancing test because the 

Eleventh Circuit has not yet reversed itself, en banc, and the Supreme Court 

explicitly declined to extend its employee-speech analysis in Garcetti to “speech 

related to scholarship or teaching.” In short, two things are clear: (1) the First 

Amendment protects university professors’ in-class speech and (2) Bishop remains 

the binding authority guiding this Court’s analysis of Plaintiffs’ speech claims. 

Next, this Court must determine whether a different analytical framework 

applies to the students’ claims as compared to the professors’ claims. As discussed 

on the record at the hearing and explained in more detail below, the Professor 

Plaintiffs’ First Amendment claims and the Student Plaintiffs’ First Amendment 

claims—though called by different names—are coextensive based on the context of 

this case. Thus, this Court applies the same analytical framework to both. 

The Student Plaintiffs claim that the IFA infringes on their First Amendment 

right to receive information and ideas, arguing that the IFA’s viewpoint-based 

restrictions on professors’ in-class speech unconstitutionally limit the information 
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they can receive from professors during class instruction. Both sides agreed at the 

hearing on Plaintiffs’ motions that the Student Plaintiffs’ right-to-receive-

information claims are coextensive with the Professor Plaintiffs’ free speech claims, 

given that the information the students claim the right to receive is the same 

information that their professors wish to share with them. See Tr. at 25–28. Thus, in 

the context of this case, a university student would not have an independent First 

Amendment right to receive information that a university professor does not have a 

First Amendment right to share. This Court agrees with the parties and concludes 

that the Student Plaintiffs’ right-to-receive-information claims are coextensive with 

the Professor Plaintiffs’ free speech claims and, thus, that the Student Plaintiffs’ 

claims are properly analyzed under Bishop as discussed infra.18 

To start, the right to receive information “is an inherent corollary of the rights 

of free speech and press that are explicitly guaranteed by the Constitution, in two 

senses.” Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S. 

 
18 To be clear, this Court is not stating that one individual’s First Amendment right to 

receive information is always coextensive with another’s right to speak. Rather, this Court’s 
conclusion is more limited—namely, within the context of this case, the students’ right to receive 
information is coextensive with the university professors’ asserted right to free speech with respect 
to their in-class speech. 

 
This Court’s analysis would likely differ if the IFA restricted university students’ access to 

information and ideas beyond its limitations on professors’ in-class speech. For example, if the 
State imposed campus-wide bans on academic literature that advocated viewpoints with which the 
State disagreed, or if it limited on-campus access to internet sources that advocated prohibited 
viewpoints, then the students’ First Amendment claims would not be coextensive with university 
professors’ free speech claims. This is because the students’ injuries in those two examples would 
flow from more than just the restriction imposed on their professors’ speech. 
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853, 867 (1982) (plurality opinion) (emphasis added).19 In the first sense, the First 

Amendment right to receive information “flows ineluctably from the sender’s right 

to send them . . . . ‘The dissemination of ideas can accomplish nothing if otherwise 

willing addressees are not free to receive or consider them.’ ” Id. (quoting Lamont v. 

Postmaster Gen., 381 U.S. 301, 308 (1965)). In the second sense, the First 

Amendment right to receive information “is a necessary predicate to the recipient’s 

meaningful exercise of his own rights of speech, press, and political freedom.” Id. 

In short, the right to receive information comes from both the sender’s right to 

provide it and the receiver’s own rights under the First Amendment. 

As noted above, the Student Plaintiffs claim a First Amendment right to 

receive the information and ideas that, but for the viewpoint-based prohibitions of 

the IFA, university professors would provide during class instruction. Under the 

IFA’s plain language, those who provide “training or instruction,” such as university 

professors (or the “senders,” as described in Pico), are restricted from sharing 

viewpoints contrary to the IFA. See § 1000.05(4)(a), Fla. Stat. (2022) (“It shall 

constitute discrimination . . . to subject any student or employee to training or 

instruction that espouses, promotes, advances, inculcates, or compels such student 

or employee to believe any of the following concepts . . . .”). Aside from the 

 
19 This Court is aware that Pico is a plurality opinion and, thus, is not binding precedent. 

However, this Court finds persuasive its characterization of the First Amendment right to receive 
information and ideas. 
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limitations placed on professor speech, the IFA does not otherwise limit the ability 

of students (or the “recipients,” as described in Pico) to access the viewpoints that 

professors are prohibited from expressing during instruction. Id. In other words, the 

IFA does not directly impede the “second sense” of the right to information as 

described in Pico: the “recipient’s” own exercise of their individual rights under the 

First Amendment. It logically follows that a university student’s First Amendment 

right to receive a professor’s viewpoints should flow from that professor’s First 

Amendment right to express those viewpoints, for the former cannot be said to exist 

without the latter. If both claims were viewed and analyzed independently under 

facts such as this, that analysis could potentially lead to an illogical result—namely, 

that university students have an independent right to viewpoints that their professors 

do not have a right to share. 

One final point of clarification. This Court notes that of the two Student 

Plaintiffs—Johanna Dauphin and Samuel Rechek—Ms. Dauphin’s First 

Amendment claim differs from that of Mr. Rechek. Specifically, Ms. Dauphin has 

not shown that at least one of her professors will have their speech chilled or will be 

forced to self-censor because of the IFA. Thus, her claim for access to information 

and ideas is not coextensive with any Professor Plaintiff. Mr. Rechek, on the other 

hand, has demonstrated that he intends to enroll in Professor Novoa’s course in the 

spring and that Professor Novoa will self-censor because of the IFA. Accordingly, as 
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discussed in this Court’s standing analysis below, Ms. Dauphin has not demonstrated 

standing for purposes of a preliminary injunction.  

Next this Court addresses the merits of Plaintiffs’ motions for preliminary 

injunction. 

III 

A district court may grant a preliminary injunction if the movant shows: (1) it 

has a substantial likelihood of success on the merits; (2) it will suffer irreparable 

injury unless the injunction issues; (3) the threatened injury to the movant outweighs 

whatever damage the proposed injunction may cause the opposing party; and (4) if 

issued, the injunction would not be adverse to the public interest. Siegel v. LePore, 

234 F.3d 1163, 1176 (11th Cir. 2000) (en banc). Although a “preliminary injunction 

is an extraordinary and drastic remedy,” it should be granted if “the movant ‘clearly 

carries the burden of persuasion’ as to the four prerequisites.” United States v. 

Jefferson Cnty., 720 F.2d 1511, 1519 (11th Cir. 1983) (quoting Canal Auth. v. 

Callaway, 489 F.2d 567, 573 (5th Cir. 1974)). No one factor, however, is controlling; 

this Court must consider the factors jointly, and a strong showing on one factor may 

compensate for a weaker showing on another. See Fla. Med. Ass’n, Inc. v. U.S. Dep’t 

of Health, Educ., & Welfare, 601 F.2d 199, 203 n.2 (5th Cir. 1979). Finally, 

“[a]lthough the initial burden of persuasion is on the moving party, the ultimate 

burden is on the party who would have the burden at trial.” FF Cosmetics FL, Inc. 
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v. City of Miami Beach, 866 F.3d 1290, 1298 (11th Cir. 2017) (citing Edenfield v. 

Fane, 507 U.S. 761, 770 (1993)). Applying this standard, this Court first considers 

whether Plaintiffs have established a likelihood of success on the merits. 

IV 

This Court begins with whether Plaintiffs have shown a substantial likelihood 

of success on the merits. This Court addresses this factor first because, typically, if 

a plaintiff cannot “establish a likelihood of success on the merits,” this Court “need 

not consider the remaining conditions prerequisite to injunctive relief.” Johnson & 

Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 299 F.3d 1242, 1247 (11th Cir. 

2002). And, because standing is always “an indispensable part of the plaintiff’s 

case,” this Court begins its merits analysis with standing. Lujan v. Defs. of Wildlife, 

504 U.S. 555, 561 (1992). 

The “affirmative burden of showing a likelihood of success on the merits . . . 

necessarily includes a likelihood of the court’s reaching the merits, which in turn 

depends on a likelihood that [a] plaintiff has standing.” Nat’l Wildlife Fed’n v. 

Burford, 835 F.2d 305, 328 (D.C. Cir. 1987) (Williams, J., concurring and 

dissenting). Any evaluation of Plaintiffs’ claims thus necessitates an inquiry into 

Plaintiffs’ ability to bring them. Over time, the Supreme Court has developed a 

three-part test for determining when standing exists. Under that test, a plaintiff must 

show (1) that they have suffered an injury-in-fact that is (2) traceable to the 
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defendant and that (3) can likely be redressed by a favorable ruling. See Lujan, 504 

U.S. at 560–61. And “where a plaintiff moves for a preliminary injunction, the 

district court . . . should normally evaluate standing ‘under the heightened standard 

for evaluating a motion for summary judgment.’ ” Waskul v. Washtenaw Cnty. Cmty. 

Mental Health, 900 F.3d 250, 255 (6th Cir. 2018) (quoting Food & Water Watch, 

Inc. v. Vilsack, 808 F.3d 905, 912 (D.C. Cir. 2015)); see also Cacchillo v. Insmed, 

Inc., 638 F.3d 401, 404 (2d Cir. 2011). Thus, “a plaintiff cannot ‘rest on such mere 

allegations [as would be appropriate at the pleading stage], but must set forth by 

affidavit or other evidence specific facts, which for purposes of the summary 

judgment motion will be taken to be true.’ ” Cacchillo, 638 F.3d at 404 (some 

alteration in original) (quoting Lujan, 504 U.S. at 561).  

A 

 Before applying the test for standing to Plaintiffs’ claims, this Court starts with 

a brief description of the facts and evidence before it. 

Starting with Pernell, Plaintiff LeRoy Pernell is a Professor of Law at Florida 

A&M University College of Law. ECF No. 13-1 ¶¶ 3–4, in Case No.: 4:22cv304-

MW/MAF (Pernell Declaration). Professor Pernell has over forty years of 

experience in higher education and teaches primarily in the areas of criminal 

procedure, torts, juvenile law, and race and the law. Id. ¶ 4. He expects to teach a 

class in the 2023 spring semester that focuses on the role of race in criminal 
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procedure, using a casebook he authored that explains how racism is embedded in 

the criminal justice system. Id. ¶ 16, 22. Professor Pernell asserts that the IFA 

prohibits him from teaching from his casebook and that teaching his criminal 

procedure course risks violating the IFA. Id. ¶ 22, 28. 

Plaintiff Dana Thompson Dorsey is an Associate Professor of Educational 

Leadership and Policy Studies at the University of South Florida. ECF No. 13-2 ¶ 3, 

in Case No.: 4:22cv304-MW/MAF (Dorsey Declaration). Professor Dorsey has 

worked in higher education for over fifteen years and focuses on education law and 

policy—specifically, she examines local, state, and federal laws and their impact on 

“minoritized students”20 and communities at all educational levels. Id. ¶ 4. She 

teaches several classes related to her expertise in education law, including School 

Law and Critical Race Studies: Research, Policy, and Praxis. Id. ¶ 25. Professor 

Dorsey will teach a critical race studies course in the 2023 spring semester. When 

teaching her critical race studies course, she typically assigns her own articles that 

discuss white privilege and critique the concept of colorblindness. Id. Professor 

Dorsey fears that she could face discipline from USF related to teaching her course 

on critical race studies. Id ¶ 57.   

Plaintiff Sharon Austin has worked as a professor at the University of Florida 

since 2001. She currently serves as a Professor of Political Science. ECF No. 13-3 ¶ 

 
20 This is Professor Dorsey’s word choice. 
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3, in Case No.: 4:22cv304-MW/MAF (Austin Declaration). Professor Austin teaches 

several courses rooted in her extensive background in American politics, including 

Politics of Race, Urban Politics, Black Horror and Social Justice, and African 

American Politics and Policy. Id. ¶¶ 27–32. As part of these courses, Professor 

Austin endorses critical race theory and assigns reading materials that advocate for 

affirmative action. Id. ¶¶ 40–43. To avoid discipline under the IFA, Professor Austin 

plans to self-censor. Id. ¶ 44. 

Plaintiff Shelley Park is a tenured Professor of Philosophy and Cultural 

Studies at the University of Central Florida. ECF No. 13-4 ¶ 3, in Case No.: 

4:22cv304-MW/MAF (Park Declaration). Professor Park has taught in higher 

education for over thirty-five years. Id. Currently, she teaches four undergraduate 

courses: (1) Feminist Theories; (2) Theories of Sex and Gender in the Humanities; 

(3) Race and Technology; and (4) Introduction to Philosophy. Id. In some of her 

courses, Professor Park teaches that merit, objectivity, and colorblindness function 

to solidify systems of oppression as foundational truths rather than academic 

theories. Id. ¶ 3. Fearing disciplinary action for violating the IFA, Professor Park 

feels the need to self-censor. Id. ¶ 34. 

Plaintiff Jennifer Sandoval is an Associate Professor at the Nicholson School 

of Communication and Media at the University of Central Florida. ECF No. 13-5 ¶ 

3, in Case No.: 4:22cv304-MW/MAF (Sandoval Declaration). Professor Sandoval 
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has taught interpersonal, intercultural, and gender communication at UCF since 

2011. Currently, Professor Sandoval teaches a graduate level seminar titled 

Intercultural Communication, which “explores ways in which identity and culture 

affect communication in various contexts.” Id. ¶ 4. Professor Sandoval’s seminar 

includes sections on “whiteness” and race discrimination in academia. Id. ¶ 13. 

Professor Sandoval believes she may be disciplined for expressing viewpoints that 

are prohibited under the IFA. Id. 

Plaintiff Russell Almond has worked as an associate professor of 

Measurement and Statistics in the Department of Educational Psychology and 

Learning Systems at Florida State University since 2010. ECF No. 13-6 ¶ 3, in Case 

No.: 4:22cv304-MW/MAF (Russell Declaration). Catering to students pursuing 

doctorates and master’s degrees, Professor Almond currently teaches Basic 

Descriptive and Inferential Statistics Applications, Missing Data Analysis, Bayesian 

Data Analysis, and Educational Psychology Colloquium. Id. ¶ 9. Professor Almond 

encourages students to consider systemic discrimination when evaluating the effects 

of race in statistical models, in addition to discussing his own white privilege in a 

class handout. Id. ¶ 20. Professor Almond asserts that his speech will be chilled as a 

result of the IFA. Id. ¶ 32. 

Plaintiff Dr. Marvin Dunn is a Professor Emeritus of Psychology at Florida 

International University. ECF No. 13-7 ¶ 3, in Case No.: 4:22cv304-MW/MAF 
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(Dunn Declaration). Dr. Dunn taught psychology for thirty-four years with a focus 

on “racial/ethnic minority communities and the societal and economic inequities 

facing those communities.” Id. In his retirement from FIU, Dr. Dunn continues to 

interact with FIU students and staff on a Black history bus tour of Miami. Id. ¶ 10. 

Dr. Dunn asserts that the IFA impacts his ability to instruct on institutionalized 

racism and that he will be forced to self-censor as a result. Id. ¶ 13–14. 

Plaintiff Johana Dauphin is a student at Florida State University. ECF No. 13-

8 ¶ 3, in Case No.: 4:22cv304-MW/MAF (Dauphin Declaration). Ms. Dauphin is 

currently enrolled in a class titled Race and Minority Relations which focuses on 

“how racial and ethnic groups interact with and are affected by social institutions 

like the mass media, the political economy, the education system, the environment, 

and the criminal and civil justice system.” Id. ¶ 18. She is also taking Religion, Race 

and Ethnicity, which “examines the intersection of race and religion, and religious 

beliefs in a cross-cultural context.” Id. ¶ 20. Ms. Dauphin asserts that she will not be 

able to get the full benefit of these courses because the IFA will force her professors 

to refrain from advancing certain concepts. Id. ¶ 19, 21, 23. 

Next, as to the Novoa Plaintiffs, Plaintiff Adriana Novoa is an Assistant 

Professor in the Department of History at the University of South Florida, where she 

has taught for the past 21 years. ECF No. 1 at 92, in Case No.: 4:22cv324-MW/MAF 
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(Verification of Adriana Novoa); id. ¶ 10.21 She teaches multiple courses, including 

Science in Cultural Context, History of Sports from National to Global Contexts, 

and Modern Latin America. Id. ¶ 11. But for the IFA, Professor Novoa’s class 

instruction would include several materials that promote some of the concepts at 

issue. See, e.g., id. ¶¶ 176, 182–83, 190–91, 196, 202–14. Professor Novoa asserts 

she will continue to refrain from using these materials in her courses out of fear of 

violating the IFA. See, e.g., id. ¶¶ 149–51, 154–56.  

Plaintiff Samuel Rechek is an undergraduate student enrolled at the University 

of South Florida. Id. ¶ 14. He is the president of the First Amendment Forum at the 

University of South Florida (First Amendment Forum), and he plans to take 

Professor Novoa’s Science in Cultural Context course in the spring 2023 semester. 

Id. at 93 (Verification of Samuel Rechek); see also id. ¶¶ 14, 16. Plaintiff Rechek 

asserts the challenged statute and regulation violate his right to receive information 

under the First Amendment. He plans to enroll in Professor Novoa’s Science in 

Cultural Context course when registration for the Spring 2023 semester opens on 

October 31, 2022. Id. ¶ 226. He is a willing listener to the viewpoints that Professor 

Novoa, but for the IFA, would advance in her course. Id. ¶¶ 229–30.  

 
21 Although the Pernell Plaintiffs filed declarations setting out their sworn evidence, the 

Novoa Plaintiffs set out their evidence in the form of verified factual allegations in the verified 
complaint.  
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Plaintiff First Amendment Forum has been a registered student organization 

at the University of South Florida since 2020. Id. ¶ 16. The organization’s mission 

is to ensure students have the right to speak their minds. Id. To that end, the 

organization has discussions on “hot-button issues, advocate[s] for student rights 

policy reform, host[s] events and workshops to involve the student body with their 

rights, and help[s] cultivate a community that embraces the merit of the First 

Amendment.” Id. Each of the organization’s five executive committee members is 

an undergraduate student enrolled at the University of South Florida. Id. The First 

Amendment Forum asserts that the IFA limits its members’ ability to hear from 

faculty whose views may be contrary to the Act. Id. ¶ 17. 

The Pernell Plaintiffs sue the Board of Governors and its members in their 

official capacities; Manny Diaz, Jr., in his official capacity as the Commissioner of 

the Florida Board of Education; the University of Florida Board of Trustees; the 

Florida International University Board of Trustees; the Florida A&M Board of 

Trustees; the Florida State University Board of Trustees; the University of Central 

Florida Board of Trustees; and the University of South Florida Board of Trustees. 

See ECF No. 1 at ¶¶ 18–30, in Case No.: 4:22cv324-MW/MAF. The Novoa Plaintiffs 

sue the members of the Board of Governors in their official capacities; Manny Diaz, 

Jr., in his official capacity as the Commissioner of the Florida Board of Education; 

Julie Leftheris, in her official capacity as the Inspector General of the Board of 
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Governors; and the University of South Florida Board of Trustees and its members 

in their official capacities. ECF No. 1 at ¶¶ 34–47, in Case No.: 4:22cv304-

MW/MAF. They assert the Defendants all play a role in enforcing the State of 

Florida’s prohibition on certain viewpoints in college classrooms, which, they allege, 

violates their constitutional rights. 

B 

Even if the parties treat standing as an afterthought, this Court has an 

independent obligation to ensure that standing, as “perhaps the most important” 

jurisdictional doctrine, is established. See FW/PBS, Inc. v. City of Dallas, 493 U.S. 

215, 231 (1990) (quoting Allen v. Wright, 468 U.S. 737, 750 (1984)).22 Standing “is 

not dispensed in gross.” Lewis v. Casey, 518 U.S. 343, 358 n.6 (1996). “ ‘[A] plaintiff 

must demonstrate standing for each claim he seeks to press’ and ‘for each form of 

relief’ ” that is sought. Davis v. Fed. Election Comm’n, 554 U.S. 724, 734 (2008) 

(quoting DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006)). Here, this 

means that this Court must address Plaintiffs’ standing to pursue an injunction for 

both their First Amendment and Fourteenth Amendment claims.  

 
22 This Court takes that obligation seriously. For example, in another challenge to the IFA, 

this Court found that plaintiffs, including teachers and a student at the K-12th grade level, failed 
to establish standing for purposes of a preliminary injunction. Falls v. DeSantis, Case No. 
4:22CV166-MW/MJF, 2022 WL 2303949, at *10 (N.D. Fla. June 27, 2022). 
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In addition to ensuring that they have standing to pursue each claim, Plaintiffs 

must also demonstrate standing for each provision of the statute they challenge. 

CAMP Legal Def. Fund, Inc. v. City of Atlanta, 451 F.3d 1257, 1271–72 (11th Cir. 

2006). Put another way, Plaintiffs must demonstrate how their speech arguably 

implicates each way the IFA’s prohibition could be violated. This provision-by-

provision analysis applies to both facial and as-applied challenges. In other words, 

even if plaintiffs bring a facial challenge to a statute, they must still show a personal 

injury in fact under each provision of the challenged statute. Id. 

Both the Novoa and Pernell Plaintiffs seek a preliminary injunction barring 

enforcement of section 1000.05(4), Florida Statutes (2022), and Regulation 10.005, 

claiming these laws impermissibly discriminate based on viewpoint in violation of 

the First Amendment and are void for vagueness under the Fourteenth Amendment.23 

This Court will address Plaintiffs’ standing to pursue an injunction for both claims. 

1 

Before going through Plaintiffs’ individual submissions, this Court will clarify 

what they must show to demonstrate an injury. When First Amendment rights are 

involved, courts apply the injury-in-fact requirement most loosely, “lest free speech 

be chilled even before the law or regulation is enforced.” Harrell v. Fla. Bar, 608 

 
23 The Novoa Plaintiffs also seek to enjoin section 1000.05(4), Florida Statutes on 

overbreadth grounds. ECF No. 19 at 33, in Case No: 4:22cv324-MW/MAF. This Court need not 
address standing for their overbreadth challenge because it does not reach the merits of this claim. 
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F.3d 1241, 1254 (11th Cir. 2010). “When a plaintiff has stated that he intends to 

engage in a specific course of conduct ‘arguably affected with a constitutional 

interest,’ . . . he does not have to expose himself to enforcement to be able to 

challenge the law. ‘If the injury is certainly impending, that is enough.’ ” Taylor v. 

Polhill, 964 F.3d 975, 980 (11th Cir. 2020) (quoting ACLU v. Fla. Bar, 999 F.2d 

1486, 1492 (11th Cir. 1993)). A person “c[an] bring a pre-enforcement suit when he 

‘has alleged an intention to engage in a course of conduct arguably affected with a 

constitutional interest, but proscribed by a statute, and there exists a credible threat 

of prosecution[.]’ ” Wollschlaeger, 848 F.3d at 1304 (quoting Susan B. Anthony List 

v. Driehaus, 573 U.S. 149, 159 (2014)). 

The constitutional interest implicated in this case—Plaintiffs’ protected 

speech—is burdened in two ways: (1) some Plaintiffs risk being disciplined by their 

universities, yet will speak anyways, and (2) some Plaintiffs plan to self-censor to 

avoid discipline. Both Plaintiffs’ intended speech and self-censorship show an intent 

to engage in an act “arguably affected with a constitutional interest” under Driehaus 

and Wollschlaeger. To be sure, a pre-enforcement First Amendment injury is 

typically realized by evidence of self-censorship, and for these injuries, “[t]he 

fundamental question . . . is whether the challenged policy ‘objectively chills’ 

protected expression.” Speech First, Inc. v. Cartwright, 32 F.4th 1110, 1120 (11th 

Cir. 2022). But intending to defy the government’s speech restriction despite risk of 
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enforcement is no less cognizable a pre-enforcement injury than self-censorship. To 

find otherwise would further encourage would-be plaintiffs to self-censor lest they 

strip themselves of standing. This would undermine the point of permitting pre-

enforcement challenges under the First Amendment. 

 Both Plaintiffs and Defendants misconstrue the requirements for standing 

here. The Pernell Plaintiffs insist that, because they bring a facial challenge to the 

IFA, they have standing to challenge the entire act. ECF No. 55 at 16–17, in Case 

No: 4:22cv304-MW/MAF.24 It is well established, however, that even for facial 

challenges, plaintiffs must show an injury under each provision of the challenged 

statute. See Harrell, 608 F.3d at 1254.25 Even accepting that they must show a 

specific injury, the Pernell Plaintiffs misunderstand the standard for a self-

censorship injury. Their arguments and declarations repeat the notion that some 

professors are afraid even to discuss the eight concepts in class lest they violate the 

IFA. See, e.g., ECF No. 55 at 17, in Case No: 4:22cv304-MW/MAF; ECF No. 13-3 

 
24 The parties in both Pernell and Novoa incorporate the arguments on standing from the 

briefing on the respective motions to dismiss. Accordingly, this Court cites to those briefs in 
addressing the parties’ arguments on standing for purposes of the motions for preliminary 
injunction. But this Court reiterates that Plaintiffs bear a heightened burden to demonstrate 
standing at the preliminary-injunction stage, and this Court must hold them to this burden in 
resolving their motions for preliminary injunction. This Court will address Defendants’ standing 
arguments separately under the motion-to-dismiss standard when it resolves the pending motions 
to dismiss. 
 

25 Harrell’s holding on standing, as well as the Supreme Court’s decision in Davis and the 
Eleventh Circuit’s decision in CAMP, are discussed in more detail infra. 
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at ¶ 40, in Case No: 4:22cv304-MW/MAF. 26 As this Court explains later, the IFA 

is vague and imprecise, but at least one thing is clear: mere discussion of the eight 

concepts, without promotion or compulsion,27 does not violate the IFA. See § 

1000.05(4)(a), Fla. Stat. (2022). The Pernell Plaintiffs’ injuries are limited to the 

concepts that they arguably promote or compel belief in.28 

 The Novoa Plaintiffs recognize that there could be a narrower approach to 

standing. See ECF No. 38 at 14–17, in Case No: 4:22cv324-MW/MAF. They cite 

the Eleventh Circuit’s decision in CAMP to criticize Defendants’ “cramped and 

narrow view of standing . . . .” Id. at 18. And they imply that because the 

“overbreadth doctrine allows [them] to demonstrate the chilling effect of the law 

 
26 The Pernell Plaintiffs’ declarations are also rife with descriptions of their feelings and 

impressions of the IFA. These musings do nothing to help this Court determine if it has jurisdiction 
over this case. 
 

27 The IFA prohibits instructors from subjecting a student or employee to a training or 
instruction that “espouses, promotes, advances, inculcates, or compels such student or employee 
to believe” any of the eight concepts. § 1000.05(4)(a), Fla. Stat. (2022). This Court uses the terms 
“promotion” and “compulsion” as shorthand for the IFA’s full list of prohibited actions. But by 
using these terms, this Court does not mean to suggest that the terms are synonymous (or even 
similar). This Court simply uses these terms for ease of reference. 
 

28 The Pernell Plaintiffs’ failure to show an intent to promote or compel belief in all eight 
concepts for each professor contrasts with the showing made in a related case before this Court. In 
Honeyfund.com, Inc. v. DeSantis, --- F. Supp. 3d ---, 2022 WL 3486962 (N.D. Fla. 2022), Plaintiff 
Collective Concepts, LLC submitted a declaration detailing how its proposed speech arguably ran 
afoul of each of the IFA’s eight concepts. And because a single plaintiff with standing satisfies 
Article III’s case or controversy requirement, see Rumsfeld v. FAIR, 547 U.S. 47, 53 n.2 (2006), 
the Honeyfund Plaintiffs demonstrated standing to challenge the IFA’s viewpoint restrictions for 
private employers as to all eight concepts. The Pernell Plaintiffs’ declarations lack this clarity. 
And no Pernell Plaintiff has established standing to challenge all eight concepts under the IFA. 
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without pleading every possible application,” they need not show a personal injury 

under each of the IFA’s eight concepts.  See id. at 18–19. 

However, the Eleventh Circuit squarely rejected this argument when it comes 

to showing an injury for purposes of Article III standing. “The overbreadth doctrine 

does not relieve a plaintiff of the burden to prove constitutional standing, which 

requires that ‘the plaintiff himself has suffered some threatened or actual injury 

resulting from the putatively illegal action.’ ” CAMP, 451 F.3d at 1270 (quoting 

Warth v. Seldin, 422 U.S. 490, 498 (1975)). Like the Pernell Plaintiffs, the Novoa 

Plaintiffs cannot circumvent binding precedent that requires this Court to examine 

the injury shown by each plaintiff for each challenged statutory provision. 

 Not to be excluded, Defendants exaggerate the required showing for an actual 

injury. Defendants insist that a Professor Plaintiff’s intended promotion or 

compulsion to believe one or more of the eight concepts must be a near-perfect 

match for the IFA’s eight concepts. See ECF No. 51-1 at 18–19, in Case No: 

4:22cv304-MW/MAF; ECF No. 33-1 at 9, in Case No: 4:22cv324-MW/MAF. For 

example, in Pernell, Defendants contend that none of the Plaintiffs promote or 

compel belief in the third concept because they do not “clearly state an intention to 

teach that ‘[a] person’s moral character or status as either privileged or oppressed is 

necessarily determined by his or her race, color, national origin, or sex.’ ” ECF No. 
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51-1 at 19, in Case No: 4:22cv304-MW/MAF (quoting § 1000.05(4)(a)3., Fla. Stat. 

(2022)).  

But this argument overstates the showing required for an injury in a pre-

enforcement First Amendment challenge, even at the preliminary injunction stage.29 

Despite Defendants’ insistence that the Professor Plaintiffs’ proposed viewpoints 

must serve as a mirror image for each prohibited viewpoint, the proposed speech 

needs only to arguably run afoul of the prohibition. See Wollschlaeger, 848 F.3d at 

1304. 

In Pernell, for example, Professor Dorsey’s proposed speech does just that. In 

her class, she assigns several of her own articles that acknowledge the existence of 

white privilege, ECF No. 13-2 ¶ 43, in Case No: 4:22cv304-MW/MAF (Dorsey 

Declaration), arguably promoting the third concept that a person’s privilege is 

determined by their race. While a professor assigning their own article endorsing a 

prohibited viewpoint is not as clear of a “promotion” or “compulsion” as, say, a 

professor reading prohibited viewpoints verbatim in class as their own opinion, the 

former would still arguably run afoul of the IFA. Demonstrating a pre-enforcement 

First Amendment injury does not require an intent to engage in an act that is 

unquestionably proscribed. 

 
29 As this Court noted supra, Plaintiffs bear a heightened burden to prove standing for 

purposes of a preliminary injunction. 
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 So what is the standard? The Supreme Court’s standing analysis in Davis is 

instructive. There, the Court held that a party challenging political campaign 

regulations—namely, disclosure requirements and self-financing contribution 

limits—must show an injury under each provision to demonstrate standing. See 

Davis, 554 U.S. at 734. The Supreme Court in Davis did not explain, however, what 

qualifies as a separate statutory provision requiring a separate injury.30 

The Eleventh Circuit’s decisions in CAMP and Harrell fill in this gap. These 

decisions explain that standing for each challenged statutory provision must be 

analyzed at a granular level. Accordingly, this Court turns to these cases to guide its 

analysis, starting with CAMP. 

 
30 The Pernell Plaintiffs’ argument about the interrelatedness of the prohibited viewpoints, 

ECF No. 55 at 16, in Case No: 4:22cv304-MW/MAF, is well-taken if ultimately mistaken. Here, 
the IFA’s eight concepts are closely related. While each concept purportedly targets a form of 
discrimination, they all deal generally with the view that race consciousness (or consideration of 
color, national origin, or sex) is prohibited. Compare, e.g., § 1000.05(4)(a)2., Fla. Stat. (2022) 
(prohibiting promotion of the view that a person may be unconsciously racist due to their own 
race) with, e.g., § 1000.05(4)(a)8., Fla. Stat. (2022) (prohibiting promotion of the view that 
colorblindness is racist). The similarity of these eight concepts creates an arguable basis for the 
Professor Plaintiffs to refrain from expressing a favorable viewpoint on race or sex consciousness 
as part of their intended instruction. Further, it could be argued that the injury suffered by the 
Professor Plaintiffs flows from the IFA’s enforcement mechanism, not the definition of the eight 
concepts. None of the harms the Professor Plaintiffs face flows from the definitions of the eight 
concepts. Instead, the requirement that universities implement a grievance system and discipline 
or terminate employees that promote or compel belief in any of the eight concepts serves as the 
source of the Professor Plaintiffs’ injury. 

 
If the Supreme Court’s opinion in Davis were the only authority analyzing standing on a 

provision-by-provision basis, this argument might be tenable. But, as this Court sets out infra, the 
Eleventh Circuit’s decisions in CAMP and Harrell mandate a more granular provision-by-
provision analysis to determine whether Plaintiffs demonstrate an injury for each way that a 
challenged statute may be violated. 
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In CAMP, a group seeking to hold outdoor festivals in Atlanta challenged the 

City’s permitting ordinance on First Amendment grounds. CAMP, 451 F.3d at 1264. 

In determining whether the plaintiffs had standing, the Eleventh Circuit ruled that 

the group “ ‘must show that [it] has sustained or is immediately in danger of 

sustaining a direct injury as the result of’ each provision” in the challenged 

permitting ordinance.  Id. at 1274 (quoting Laird v. Tatum, 408 U.S. 1, 13 (1972)). 

For example, the Eleventh Circuit held that the group had standing to challenge the 

ordinance’s provision that they apply for a permit ninety days before the proposed 

event because the group demonstrated its activities were arguably affected by this 

provision. Specifically, the group submitted evidence that it had “difficulty 

recruiting performers based on its inability to predict whether it would receive a 

festival permit 90 days in advance.” Id. at 1276.  

The group did not have standing, however, to challenge the ordinance’s 

provision that permit applicants must not have failed to pay fees or execute a cleanup 

plan for prior events because the group “presented no evidence . . . that these 

provisions apply to the permits it seeks.” Id. In sum, even though the challenged 

statute’s provisions fell under an umbrella of permit requirements, the group still had 

to demonstrate an injury for each way the statute could be violated. In other words, 

they could challenge only those provisions that their activities arguably implicated. 

Thus, CAMP teaches that, to satisfy the required provision-by-provision standing 
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analysis, plaintiffs must demonstrate an injury for each challenged provision by 

showing how their activities arguably implicate each way the challenged statute 

could be violated. 

This Court’s reading of CAMP is confirmed by the Eleventh Circuit’s decision 

in Harrell. In that case, the Eleventh Circuit applied CAMP’s meticulous provision-

by-provision analysis to an attorney’s31 challenge to nine Florida Bar provisions 

regulating attorney advertising on vagueness and First Amendment grounds. 

Harrell, 608 F.3d at 1253. For his First Amendment claims, the Eleventh Circuit 

found that the attorney had standing to challenge all nine of the challenged 

advertising provisions. While the exact showing for each provision was not 

specified, the Eleventh Circuit found that the attorney had shown “how the 

challenged rules seem to prohibit the ads he wishes to run . . . .” Id. at 1260 n.7. 

Again, despite the similarity of the statutory provisions under the umbrella of 

regulating attorney advertising, the attorney still had to show an injury for each way 

the challenged provisions could be violated. 

In sum, the provision-by-provision analysis set out in CAMP and Harrell 

requires plaintiffs to demonstrate an injury by showing how their activities arguably 

implicate each way a challenged statute could be violated. In CAMP, this meant that 

 
31 In addition to the individual attorney, both the attorney’s firm and a nonprofit 

organization challenged the Florida Bar’s advertising restrictions. 
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the group challenging Atlanta’s permitting process must show an arguable effect on 

its operations for every challenged permit requirement. In Harrell, this meant that 

the attorney seeking to run various ads must show an arguable effect on a proposed 

advertisement for every challenged advertising provision. In this case, this means 

that the Professor Plaintiffs must show their intent to arguably promote or compel 

belief in each of the challenged concepts to establish standing. 

With this provision-by-provision standard in mind, this Court now addresses 

standing as to Plaintiffs’ First Amendment challenge. Plaintiffs can be divided into 

two categories: (1) professors and (2) students. This Court will address each in turn. 

2 

 First, the Professor Plaintiffs. All but one of the Professor Plaintiffs suffer 

from (1) a cognizable injury—either self-censorship or planning to speak despite 

risk of discipline—that is (2) fairly traceable to the members of the Board of 

Governors (and, for Professor Novoa, to the members of the University of South 

Florida Board of Trustees) and (3) would be redressed with an injunction prohibiting 

enforcement of section 1000.05(4), Florida Statutes (2022) and Regulation 10.005. 

These elements are discussed in detail below. 

i 

Now for the first element of standing: a cognizable injury. This Court begins 

with the sole professor who has failed to demonstrate standing for purposes of the 
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requested preliminary injunction—namely, Dr. Dunn. Dr. Dunn’s showing, while a 

close call, falls short of meeting his heightened burden to establish an injury at the 

preliminary injunction stage because he has not demonstrated how his bus tour falls 

within prohibited instruction or training.  

To review, Dr. Dunn is an emeritus professor at FIU who offers his views as 

part of a Black history bus tour for FIU students and staff. See ECF No. 13-7 ¶ 10, 

in Case No: 4:22cv304-MW/MAF (Dunn Declaration). He asserts that FIU currently 

compensates him for his work running the bus tour, but Dr. Dunn does not explain 

whether any FIU students or employees participate in the bus tour as part of a course 

or training put on by the university. These facts are critical to establish whether Dr. 

Dunn’s bus tour is regulated under the IFA as “instruction” or “training.” 

 Regulation 10.005(1)(c) defines “instruction” as “the process of teaching or 

engaging students with content about a particular subject by a university employee  

. . . within a course.” Regulation 10.005(1)(b) also defines “training” as a “planned 

or organized activity conducted by the university as a mandatory condition of 

employment, enrollment, or participation in a university program for the purpose of 

imparting knowledge, developing skills or competencies, or becoming proficient in 

a particular job or role.” Here, Dr. Dunn’s lone statement that he continues “to 

instruct FIU students and staff on the tour,” without more, does not establish that he 

provides “instruction” or “training” under Regulation 10.005. At the preliminary 
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injunction stage, Dr. Dunn’s failure to demonstrate that the tour is required (or even 

recommended) as part of a course or training at FIU makes his self-censorship injury 

unreasonable because the IFA likely does not apply to his speech. Accordingly, Dr. 

Dunn lacks standing to seek a preliminary injunction.  

Aside from Dr. Dunn, the Professor Plaintiffs have shown a substantial 

likelihood of success in establishing standing for purposes of a preliminary 

injunction touching at least one—and often several—of the eight concepts. 

Starting with Professor Pernell, he asserts that he typically assigns a casebook 

that he authored as part of his course on the Role of Race in Criminal Procedure at 

FAMU Law. ECF No. 13-1 ¶ 22, in Case No: 4:22cv304-MW/MAF (Pernell 

Declaration). He will likely teach this class in the 2023 spring semester, id. ¶ 16, and 

most of the readings for it come from his casebook (which includes excerpts of his 

scholarship), id. ¶ 22. Professor Pernell’s casebook explains how racism became 

embedded in the criminal legal system and that it remains embedded there. Id. 

Professor Pernell realizes the risk to him personally if he were to violate the 

IFA, id. ¶ 28, and that the IFA arguably requires him to stop using his casebook in 

class, id. ¶ 22. This is because the notion that the criminal legal system is not 

colorblind—and, in turn, that some people are disadvantaged due to their race—

arguably promotes or compels belief in the IFA’s third and fourth concepts. See §§ 

1000.05(4)(a)3.–4., Fla. Stat. (2022); Regulation 10.005(1)(a)3.–4.  
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Professor Pernell does not explicitly state that he plans to either self-censor or 

promote the third and fourth concepts despite risk of discipline from FAMU Law. 

However, Professor Pernell’s showing permits the reasonable inference that the 

IFA’s speech restrictions leave him with three choices. He can (1) self-censor; (2) 

promote the third and fourth concepts despite risk of discipline from FAMU Law; 

or (3) self-censor in part and promote some concepts despite risk of discipline. As 

this Court previously explained, each alternative evidences an intent to engage in an 

act “arguably affected with a constitutional interest” under Driehaus and 

Wollschlaeger. 

Before setting out its ultimate finding on Professor Pernell’s injury, this Court 

pauses to discuss whether Professor Pernell—and the other Professor Plaintiffs—

face “a credible threat of prosecution.” See Wollschlaeger, 848 F.3d at 1304. The 

interaction between the Professor Plaintiffs’ planned speech and Regulation 10.005 

makes clear that each state university will likely prosecute any violation of the IFA. 

Regulation 10.005(2)(a) mandates that “[e]ach university shall have a university 

regulation that prohibits discrimination . . . by subjecting any student or employee 

to training or instruction that espouses, promotes, advances, inculcates, or compels 

such student or employee to believe any of the concepts as defined in paragraph 

(1)(a).” Regulation 10.005(4)(d) requires each university to establish a process to 

investigate reported violations of section 10.005(2)(a) and take “prompt action” to 
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force offending employees to modify their behavior or face discipline—up to and 

including termination. If a university “willfully and knowingly” violates section 

1000.05(4)(a), Fla. Stat. (2022) (barring an employee from instruction that promotes 

any of the eight prohibited concepts), Regulation 10.005(4)(d) commands that “the 

university will be ineligible for performance funding” in the following fiscal year. 

This performance funding is significant. For example, USF received 

$73,009,247 in performance-based funds in the 2021–2022 budget year, ECF No. 

19-24, in Case No: 4:22cv324-MW/MAF, which makes up about a fifth of total state 

appropriations received by the University, see ECF No. 1 at 36, in Case No: 

4:22cv324-MW/MAF. Given that the Board of Governors passed this regulation 

according to its deliberative process and pursuant to an express grant of authority 

from the Florida Legislature, this Court is inclined to believe that the Board means 

what it says. Defendants have also vigorously defended the IFA against legal 

challenges, which permits this Court to infer “an intent to enforce [the challenged 

statute] . . . .” Wollschlaeger, 848 F.3d at 1305 (quoting Harrell, 608 F.3d at 1257). 

Universities are required to implement regulations barring promotion of the 

IFA’s prohibited viewpoints, and enforcement is all but ensured with the threat of 

financial ruin. The Professor Plaintiffs face a credible threat that their universities 

will discipline them—and potentially terminate their employment—if they promote 

or compel belief in any of the eight concepts. 
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Here, Professor Pernell has established that (1) he intends to engage in an act 

“arguably affected with a constitutional interest” under Driehaus and Wollschlaeger; 

(2) this speech is arguably proscribed as promoting or compelling belief in the third 

and fourth concepts under the IFA and Regulation 10.005; and (3) the framework of 

Regulation 10.005 creates a credible threat of enforcement from FAMU and the 

members of the Board of Governors. Accordingly, Professor Pernell has 

demonstrated an injury for purposes of standing as to the third and fourth concepts. 

As for Professor Dorsey, she assigns many of her own articles in her Critical 

Race Studies Course at USF. These articles acknowledge the existence of white 

privilege and denounce the concept of colorblindness. ECF No. 13-2 ¶ 43, in Case 

No: 4:22cv304-MW/MAF (Dorsey Declaration). Professor Dorsey will teach this 

class in the 2023 spring semester. Id. ¶ 25. Understanding that assigning her own 

articles acknowledging white privilege and criticizing color blindness arguably 

qualifies as promotion or compulsion to believe in some of the eight concepts, id. ¶ 

43, Professor Dorsey fears her career prospects at USF will be limited, id. ¶ 57. 

Professor Dorsey does not explicitly state whether she will self-censor, but like 

Professor Pernell, her decision to either self-censor, speak with risk of being 

disciplined, or a combination of the two evidences an intent to engage in an act 

“arguably affected with a constitutional interest” under Driehaus and Wollschlaeger. 
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This Court finds that Professor Dorsey’s course assignments arguably 

constitute promoting or compelling belief in the third, fourth, and eighth concepts. 

See §§ 1000.05(4)(a)3.–4. and 8., Fla. Stat (2022).; Regulation 10.005(1)(a)3.–4., 

and 8. Professor Dorsey’s declarations establish that (1) she intends to engage in an 

act “arguably affected with a constitutional interest” under Driehaus and 

Wollschlaeger; (2) this speech is arguably proscribed as promoting or compelling 

belief in the third, fourth, and eighth concepts under the IFA and Regulation 10.005; 

and (3) Regulation 10.005’s framework creates a credible threat of enforcement from 

USF and the members of the Board of Governors. Accordingly, Professor Dorsey 

has demonstrated an injury for purposes of standing as to the third, fourth, and eighth 

concepts.  

At the University of Florida, Professor Austin teaches many courses that 

promote race consciousness, including Politics of Race and Urban Politics in the fall 

term of 2022, and African American Politics and Policy, which she teaches almost 

every year. ECF No. 13-3 ¶¶ 27–32, 35, in Case No: 4:22cv304-MW/MAF (Austin 

Declaration). As part of her courses, Professor Austin promotes Critical Race Theory 

as an “appropriate lens” and assigns articles from authors who argue, for example, 

that “racism is the norm in America because it provides advantages to whites and 

disadvantages to Blacks.” Id. ¶¶ 40–41. Professor Austin also assigns a text that 

promotes the concepts of “white privilege, institutional racism at predominantly 
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white universities, and advocates for affirmative action to ensure campus diversity.” 

Id. ¶ 43. However, to avoid disciplinary action, Professor Austin plans to self-censor. 

Id. ¶ 44.  

This Court finds that by endorsing Critical Race Theory and assigning articles 

supporting various forms of race consciousness (or the perils of ignoring race), 

Professor Austin arguably promotes or compels belief in concepts three, four, six, 

and eight. See §§ 1000.05(4)(a)3., 4., 6., and 8., Fla. Stat. (2022); Regulation 

10.005(1)(a)3., 4., 6., and 8. Professor Austin’s declarations establish that (1) she 

would teach several classes where Critical Race Theory and various forms of race 

consciousness are arguably promoted but for the IFA; (2) this proposed speech is 

arguably proscribed as promotion of or compulsion to believe in the third, fourth, 

sixth, and eighth concepts under the IFA and Regulation 10.005; and (3) Regulation 

10.005’s framework creates a credible threat of enforcement from UF and the 

members of the Board of Governors. Accordingly, Professor Austin has 

demonstrated that it would be reasonable for her to self-censor, conferring an injury 

for purposes of standing as to the third, fourth, sixth, and eighth concepts. 

Professor Park will teach a course on Race & Technology in the spring 

semester of 2023 at UCF, which expressly promotes the “basic premise” that 

technologies “perpetuate inequalities and oppression under the auspices of 

neutrality” ECF No. 13-4 ¶ 14, in Case No: 4:22cv304-MW/MAF (Park 
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Declaration). This course, as well Professor Park’s other courses, “do not question 

whether heterosexism, sexism, or racism exist because there is already consensus” 

in her discipline. Id. ¶ 16. Similarly, Professor Park teaches that “notions of merit, 

objectivity, colorblindness, and so forth function to solidify systems of oppression—

disguising biased standards as ones that are allegedly neutral.” Id. By teaching 

“structural oppressions such as sexism, heterosexism and racism as foundational 

truths” rather than theories contemplated by some academics, Professor Park 

arguably promotes or compels belief in concepts four and eight under the IFA. See 

§§ 1000.05(4)(a)4. and 8., Fla. Stat. (2022); Regulation 10.005(1)(a)4. and 8. 

Professor Park also conducts an exercise in her Feminist Theories class to 

explore privilege: 

In class, students have the option to answer various questions about 
their privileges (or lack thereof) related to race, sex, class, and ability. 
With each answer, they physically move closer or further from the 
center of the room (where I dispense candy), representing the social 
“center.” We debrief on the activity, which students describe as a 
memorable lesson about what it feels means [sic] (and feels like) to be 
“centered” or “marginalized.” They also learn how privileges shape the 
experiences of others. 
 

ECF No. 13-4 ¶ 24, in Case No: 4:22cv304-MW/MAF (Park Declaration). This 

exercise arguably qualifies as promoting or compelling belief in the notion that a 

student’s privileged status is determined by their race, color, national origin, or sex. 

With reasonable inferences, this exercise also arguably promotes or compels belief 
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in notions of guilt.32 Thus, Professor Park’s exercise arguably promotes or compels 

belief in concepts one, two, three, five, and seven. See §§ 1000.05(4)(a)1., 2., 3., 5., 

and 7., Fla. Stat. (2022); Regulation 10.005(1)(a)1., 2., 3., 5., and 7. 

Fearing “disciplinary action, including termination” for violating the IFA, 

Professor Park acknowledges her choice between self-censoring and violating the 

law. ECF No. 13-4 ¶ 34, in Case No: 4:22cv304-MW/MAF (Park Declaration). 

Professor Park does not explicitly state whether she will self-censor, but like 

Professor Pernell, her decision to self-censor, speak with the risk of being 

disciplined, or a combination of the two evidences an intent to engage in an act 

“arguably affected with a constitutional interest” under Driehaus and Wollschlaeger. 

Thus, Professor Park’s declarations establish that (1) she intends to engage in 

an act “arguably affected with a constitutional interest” under Driehaus and 

Wollschlaeger; (2) her proposed speech is arguably proscribed as promotion of or 

compulsion to believe in the first, second, third, fourth, fifth, seventh, and eighth 

 
32 Professor Park arguably promotes or compels belief in the concept that a member of one 

race, sex, or national origin is morally superior to another by directing students to participate in an 
exercise accepting these privileges as true. In other words, students participating in the exercise 
could plausibly infer that peers with fewer privileges are “morally superior” because they lack the 
advantages of privileged students and have faced a more difficult life. See § 1000.05(4)(a)1., Fla. 
Stat. (2022). This same promotion of differing privileges could cause students to believe that their 
moral character is determined by their race, sex, or national origin, see § 1000.05(4)(a)3., Fla. Stat. 
(2022), they bear collective responsibility for the systems that enable their privilege and “must feel 
anguish,” see § 1000.05(4)(a)7., Fla. Stat. (2022), that they are “inherently racist, sexist, or 
oppressive” due to their privilege, see § 1000.05(4)(a)2., Fla. Stat. (2022), or that they bear 
responsibility for “actions committed in the past by other members of the same race, color, national 
origin, or sex,” see § 1000.05(4)(a)5., Fla. Stat. (2022).  
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concepts under the IFA and Regulation 10.005; and (3) the Regulation 10.005’s 

framework creates a credible threat of enforcement from UCF and the members of 

the Board of Governors. Accordingly, Professor Park has demonstrated an injury for 

purposes of standing as to the first, third, fourth, fifth, seventh, and eighth concepts. 

Also at UCF, Professor Sandoval teaches courses on interpersonal, 

intercultural, and gender communication. In these classes, she “explicitly” teaches 

that racial colorblindness “fundamentally denies the lived reality of people in a 

system that has an embedded racial hierarchy.” ECF No. 13-5 ¶ 16, in Case No: 

4:22cv304-MW/MAF (Sandoval Declaration). Professor Sandoval is currently 

teaching Intercultural Communication in fall 2022. Id. ¶ 13. This course includes a 

section on “whiteness,” which involves instructing students that “people of color are 

underrepresented in [her] field” due in part to discrimination by white academics. 

Id. By teaching these viewpoints as a foundational premise, see id. ¶ 22, instead of 

theories examined by some scholars, Professor Sandoval arguably promotes or 

compels belief in concepts three and eight. See §§ 1000.05(4)(a)3. and 8., Fla. Stat. 

(2022); Regulation 10.005(1)(a)3. and 8. Professor Sandoval acknowledges that she 

might be disciplined, but she still plans to teach these concepts. ECF No. 13-5 ¶ 13, 

in Case No: 4:22cv304-MW/MAF (Sandoval Declaration).  

Thus, Professor Sandoval’s declarations establish that (1) she will teach 

several classes where some of the eight concepts are taught as foundational premises 
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and colorblindness is critiqued despite the risk of discipline from UCF; (2) this 

speech is arguably proscribed as promotion of or compulsion to believe in the third 

and eighth concepts under the IFA and Regulation 10.005; and (3) Regulation 

10.005’s framework creates a credible threat of enforcement from UCF and the 

members of the Board of Governors. Accordingly, Professor Sandoval has 

demonstrated an injury for purposes of standing as to the third and eighth concepts. 

At FSU, Professor Almond’s graduate and doctorate-level courses instruct 

students on how to account for race as a variable in statistical analysis. ECF No. 13-

6 ¶¶ 15–17, in Case No: 4:22cv304-MW/MAF (Almond Declaration). In a handout 

Professor Almond created and assigns in his Basic Descriptive and Inferential 

Statistics Applications course, students are encouraged to consider the effects of 

ongoing systemic discrimination when evaluating the effects of race in statistical 

models. Id. ¶ 20. Professor Almond also discusses his own white privilege in the 

handout. Id. By assigning this handout, Professor Almond arguably promotes or 

compels belief in the third and fourth concepts. See §§ 1000.05(4)(a)3.–4., Fla. Stat. 

(2022); Regulation 10.005(1)(a)3.–4. Professor Almond acknowledges “having to 

decide whether to continue including this handout in my future courses by weighing 

the importance of the concepts discussed against the potential penalties for 

violating” the IFA. ECF No. 13-6 ¶ 32, in Case No: 4:22cv304-MW/MAF (Almond 

Declaration). Professor Almond does not explicitly state whether he will self-censor, 
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but like Professor Pernell, his decision to either self-censor, speak with risk of being 

disciplined, or a combination of the two evidences an intent engage in an act 

“arguably affected with a constitutional interest” under Driehaus and Wollschlaeger. 

Professor Almond’s declaration establishes that he (1) intends to engage in an 

act “arguably affected with a constitutional interest” under Driehaus and 

Wollschlaeger; (2) his proposed speech is arguably proscribed as promotion of or 

compulsion to believe the third and fourth concepts under the IFA and Regulation 

10.005; and (3) Regulation 10.005’s framework creates a credible threat of 

enforcement from FSU and the members of the Board of Governors. ECF No. 13-6 

¶¶ 15–17, 20, in Case No: 4:22cv304-MW/MAF (Almond Declaration). 

Accordingly, Professor Almond has demonstrated an injury for purposes of standing 

as to the third and fourth concepts. 

At USF, Professor Novoa will teach Science in Cultural Context in the spring 

2023 semester. ECF No. 1 ¶ 152, in Case No.: 4:22cv324-MW/MAF (Novoa’s 

Sworn Allegations in Verified Complaint).33 In this course, Professor Novoa assigns 

a book she co-authored, From Man to Ape: Darwinism in Argentina, 1870–1920, in 

which they argue that the “strict vertical hierarchy in the flow of scientific 

knowledge” between Europe and Latin America” relegates “Latin American 

 
33 As this Court explained supra, the Novoa Plaintiffs set out their evidence in the form of 

sworn factual allegations in the verified complaint.  
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scientists to the status of derivative thinkers.” Id. ¶ 161. Professor Novoa also assigns 

an article arguing that the “new human sciences” used “racial differences between 

human groups” as the “chief means” of mapping the human world. Id. ¶ 170. 

Assigning her own work treating the existence of racial privilege as a given arguably 

implicates the IFA’s third concept, as does her intention to promote another author’s 

arguments in favor of race consciousness as part of her class discussions. See § 

1000.05(4)(a)3., Fla. Stat. (2022); Regulation 10.005(1)(a)3. 

In the fall 2022 semester, Professor Novoa is teaching History of Sports from 

National to Global Contexts. In this course, she asserts that she traditionally assigns 

articles that promote the following viewpoints:  

 “Afro-Latino baseball players, despite coming from different backgrounds 

and cultures, were reduced to their perceived racial identity.” ECF No. 1 ¶ 

180, in Case No.: 4:22cv324-MW/MAF. 

 “[D]espite making progress on racial issues, the United States remains 

segregated by race.” Id. ¶ 184. 

 “[W]hite Americans have historically been privileged to the detriment of non-

white” or “subordinate groups . . . .” Id. ¶ 193. 

Professor Novoa promotes these arguments through her lectures, see id. ¶¶ 179, 186, 

which arguably implicates IFA’s concept three. See § 1000.05(4)(a)3., Fla. Stat. 

(2022); Regulation 10.005(1)(a)3. 
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Finally, in Professor Novoa’s Modern Latin America class, she assigns a 

reading called Collective Guilt and the Crucifixion by Geoffrey Turner that teaches 

about collective guilt. As part of this assignment, Professor Novoa discusses the case 

of Damiana-Kryygi: 

A group of European explorers killed Damiana-Kryygi’s parents, 
kidnapped her as a small child, and took her to live in Buenos Aires, 
Argentina, where she was a maid of a famous physician. After she died, 
Damiana-Kryygi’s head was severed and sent to Berlin for 
phrenological and other pseudoscientific studies because it was 
believed that her “race” was extinguishing. 
 

ECF No. 1 ¶ 207, in Case No.: 4:22cv324-MW/MAF. Professor Novoa asserts that 

Argentine society—herself included—bears collective responsibility for this act as 

well as the broader extermination of indigenous peoples. Id. ¶¶ 209–11. In 

expressing her belief that she bears collective responsibility for the wrongs 

committed by other individuals sharing her national origin during class discussions, 

Professor Novoa arguably promotes the first, second, third, fifth, and seventh 

concepts under the IFA. See §§ 1000.05(4)(a)1., 2., 3., 5., and 7., Fla. Stat. (2022); 

Regulation 10.005(1)(a)1., 2., 3., 5., and 7.34 

 
34 Similar to the rationale set out with respect to Professor Park, Professor Novoa arguably 

promotes or compels belief in the concept that a member of one national origin is morally superior 
to another by sharing her belief that she herself bears responsibility for the actions of her ancestors. 
In other words, by acknowledging guilt for the extermination of indigenous people that an 
indigenous person would not bear, a student could plausibly infer that the indigenous person 
lacking culpability is “morally superior” to the individual with collective culpability based on their 
national origin. See § 1000.05(4)(a)1., Fla. Stat. (2022). This same promotion of collective guilt 
could cause students to believe that their moral character is determined by their race, sex, or 
national origin, see §1000.05(4)(a)3., Fla. Stat. (2022), they bear their own form of collective 
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Because of the IFA, Professor Novoa plans to self-censor and refrain from 

promoting these works. Id. ¶¶ 165, 173, 182, 189, 196, 214. Professor Novoa’s sworn 

allegations establish that she (1) would promote or compel belief in the concepts of 

race consciousness and collective guilt but is self-censoring due to the IFA; (2) her 

proposed speech is arguably proscribed as promotion of or compulsion to believe in 

the first, second, third, fifth, and seventh concepts under the IFA and Regulation 

10.005; and (3) Regulation 10.005’s framework creates a credible threat of 

enforcement from USF and the members of the Board of Governors. Accordingly, 

Professor Novoa has demonstrated that it is reasonable for her to self-censor, 

conferring an injury for purposes of standing as to the first, second, third, fifth, and 

seventh concepts. 

In short, all but one of the Professor Plaintiffs have demonstrated an injury in 

fact with respect to one or more of the IFA’s eight concepts, which they challenge 

as a viewpoint-based restriction in violation of the First Amendment. The Professor 

Plaintiffs’ declarations and verified allegations show that they plan to alter their 

course instruction, refrain from speaking on race consciousness altogether, or 

continue and reasonably risk enforcement against them. Their proposed speech—

 
responsibility and “must feel anguish,” see § 1000.05(4)(a)7., Fla. Stat. (2022), that they are 
“inherently racist, sexist, or oppressive,” see § 1000.05(4)(a)2., Fla. Stat. (2022), or that they bear 
responsibility for “actions committed in the past by other members of the same race, color, national 
origin, or sex,” see § 1000.05(4)(a)5., Fla. Stat. (2022). 
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promoting or compelling belief in viewpoints in support of race or sex consciousness 

as part of their course instruction—arguably runs afoul of the IFA’s prohibitions. 

These professors provide “instruction” as defined by section 1000.05(4)’s 

implementing regulation, see ECF No. 1-2 at 2–3, in Case No: 4:22cv324-

MW/MAF. Regulation 10.005(2)(a)’s mandate that each Florida university 

implement a bar on promoting or compelling belief in the IFA’s concepts—

combined with the hefty penalties facing the university to ensure enforcement—

imposes a credible threat of enforcement on the Professor Plaintiffs.  

For these reasons, this Court concludes that all Professor Plaintiffs, save Dr. 

Dunn, have demonstrated an injury in fact at the preliminary-injunction stage.  

ii 

Next, this Court will address whether the Professor Plaintiffs have 

demonstrated that their injuries are fairly traceable to Defendants. Traceability 

requires a showing that Plaintiffs’ “injuries are connected with” Defendants’ 

conduct. Wilding v. DNC Servs. Corp., 941 F.3d 1116, 1125 (11th Cir. 2019) (cleaned 

up) (quoting Trump v. Hawaii, 138 S. Ct. 2392, 2416 (2018)). In other words, the 

Professor Plaintiffs must show that their injury is “fairly traceable to the challenged 
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action of the defendant, and not the result of the independent action of some third 

party not before the court.” Lujan, 504 U.S. at 560. 

Here, the Pernell Professor Plaintiffs seek to enjoin (1) the Florida Board of 

Governors of the State University System, as well as its individual members in their 

official capacities; (2) the Boards of Trustees for the state university associated with 

each Professor Plaintiff; and (3) Manny Diaz, Jr., in his official capacity as the 

Commissioner of the Florida State Board of Education and member of the Board of 

Governors. The Novoa Professor Plaintiff seeks to enjoin (1) the members of the 

Florida Board of Governors of the State University System in their official 

capacities; (2) the USF Board of Trustees, as well as its individual members in their 

official capacities; (3) Manny Diaz, Jr., in his official capacity as the Commissioner 

of the Florida State Board of Education and member of the Board of Governors; and 

(4) the Inspector General of the Board of Governors.35  

This Court finds that the Professor Plaintiffs’ injuries are fairly traceable to 

the members of the Board of Governors and, for the Novoa Professor Plaintiff, to the 

members of the USF Board of Trustees in their official capacities.36 The IFA requires 

 
35 Defendants fail to include more than a single sentence challenging Plaintiffs’ standing 

as to the Board of Governors and its members, see ECF No. 51-1 at 7, in Case No: 4:22cv304-
MW/MAF, which would qualify as waiver with most other legal arguments. However, this Court’s 
independent obligation to verify jurisdiction is proper again requires this Court to flesh out this 
argument for them. 

 
36 The Pernell Plaintiffs neglect to bring official-capacity claims against the individual 

members of each university’s Board of Trustees. This Court will not address the traceability of the 
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the Board of Governors to pass implementing regulations, which led to the passage 

of Regulation 10.005. See § 1000.05(6)(a), Fla. Stat. (2022). Each of the universities 

is controlled by its Board of Trustees. See § 1001.71(a), Fla. Stat. Regulation 

10.005(2)(a) mandates that each state university pass its own regulation establishing 

a grievance and discipline procedure for professors who promote or compel belief 

in the eight concepts under the IFA. If the Board of Governors finds that a university 

“willfully and knowingly” failed to enforce the university regulation, the university 

will be ineligible for performance funding for the following fiscal year. Regulation 

10.005(4)(d).  

As set out in their declarations and verified complaint, the Professor Plaintiffs 

fear discipline from their universities, given (1) the requirement that their 

universities pass and enforce regulations barring the promotion of the eight concepts; 

and (2) the strong incentive their universities have to discipline offending professors. 

In short, the Board of Governors makes the determination that could lead to 

withholding performance funding, which in turn leaves the universities little choice 

but to ban promotion of the eight concepts. Accordingly, the Professor Plaintiffs’ 

injuries are fairly traceable to the members of the Board of Governors in their official 

 
Pernell Professor Plaintiffs’ injuries to the Boards of Trustees because, as explained in more detail 
infra, these entities’ sovereign immunity likely prevents an injunction from redressing any injury. 
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capacities. In addition, Professor Novoa’s injuries are fairly traceable to the members 

of USF’s Board of Trustees.37 

The Professor Plaintiffs’ injuries are also fairly traceable to Defendant Manny 

Diaz, Jr., in his official capacity a member of the Board of Governors. Although 

Defendant Diaz’s role as Commissioner of the Board of Education lacks any clear 

enforcement authority under the IFA as to universities, his membership on the Board 

of Governors gives him the same connection to the Professor Plaintiffs’ chilled 

speech as the rest of the Board of Governors under the regulatory framework 

outlined above. See § 1001.70(1), Fla. Stat. (establishing the Board of Governors 

and naming the Commissioner of Education as a permanent member). 

Accordingly, Professor Plaintiffs’ injuries are fairly traceable to the members 

of the Board of Governors in their official capacities and, for Professor Novoa, to 

the members of USF’s Board of Trustees in their official capacities.38  

iii 

Next, this Court will address whether the Professor Plaintiffs have 

demonstrated that an injunction would sufficiently redress their injuries. 

 
37 This Court need not discuss Professor Novoa’s standing to sue the USF Board of Trustees 

as an entity because, as discussed infra, the individual members of the Board of Trustees are likely 
the proper parties for prospective injunctive relief. 

 
38 As this Court will explain infra, the Professor Plaintiff in Novoa fails to show that 

enjoining the Inspector General would sufficiently redress her injury. For this reason, this Court 
need not address whether Professor Novoa’s injury is fairly traceable to the Inspector General. 
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Redressability considers “whether the injury that a plaintiff alleges is likely to be 

redressed through the litigation.” Sprint Commc’ns Co., L.P. v. APCC Servs., Inc., 

554 U.S. 269, 287 (2008) (emphasis removed). A “substantial likelihood” of 

redressability will satisfy this prong. Duke Power Co. v. Carolina Env’t Study Grp., 

Inc., 438 U.S. 59, 79 (1978). And Plaintiffs’ redress need not be total. Moody v. 

Holman, 887 F.3d 1281, 1287 (11th Cir. 2018); see also I.L. v. Alabama, 739 F.3d 

1273, 1282 (11th Cir. 2014). But it must be “the effect of the court’s judgment on 

the defendant—not an absent third party—that redresses the plaintiff’s injury.” Lewis 

v. Gov. of Ala., 944 F.3d 1287, 1301 (11th Cir. 2019) (quoting Digit. Recognition 

Network, Inc. v. Hutchinson, 803 F.3d 952, 958 (8th Cir. 2015)). In sum, “where, as 

here, a plaintiff has sued to enjoin a government official from enforcing a law, he 

must show, at the very least, that the official has the authority to enforce the 

particular provision that he has challenged, such that an injunction prohibiting 

enforcement would be effectual.” Support Working Animals, Inc. v. Gov. of Fla., 8 

F.4th 1198, 1201 (11th Cir. 2021). 

As for the Novoa Plaintiffs’ claims against Defendant Julie Leftheris in her 

official capacity as the Inspector General of the Florida Board of Governors of the 

State University System, Professor Novoa falls short of demonstrating that her injury 

is likely to be redressed by enjoining the Inspector General at the preliminary 

injunction stage. Regulation 10.005(4)(a) directs the Inspector General to evaluate 
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whether universities have “willfully and knowingly failed to correct” a professor’s 

promotion of any of the eight concepts. The Inspector General reports its findings to 

the Board of Governors, see Regulation 10.005(4)(a), which then decides whether 

the university ultimately violated Regulation 10.005(2)(a), thus triggering a loss in 

performance funding. 

In short, the Inspector General serves only an investigative function. She 

makes no decision regarding the availability of the performance funding that 

encourages universities to bar the promotion of any of the eight concepts. Favorable 

inferences may sustain Professor Novoa’s theory at the more forgiving motion-to-

dismiss stage. But here, the Inspector General is only loosely connected to Professor 

Novoa’s injuries. Without further factual support, the connection between Professor 

Novoa’s injury and the Inspector General is too speculative to show a substantial 

likelihood of redressability at the preliminary injunction stage. See Lujan, 504 U.S. 

at 561 (“[I]t must be “likely,” as opposed to merely “speculative,” that the injury will 

be “redressed by a favorable decision.” (quoting Simon v. Eastern Ky. Welfare Rights 

Org., 426 U.S. 26, 38, 42 (1976))).39 Professor Novoa, thus, lacks standing for a 

 
39 The Board of Governors and its individual members lack this degree of separation from 

Plaintiffs’ chilled speech or threat of discipline, making Plaintiffs’ injuries fairly traceable to, and 
likely to be redressed by, enjoining the Board. In other words, Plaintiffs’ chilled speech and the 
threat of discipline are tied to the Board’s exclusive power to determine whether a university 
violated Regulation 10.005—which all but ensures that state universities enforce the IFA’s 
viewpoint prohibitions. 
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preliminary injunction against Defendant Julie Leftheris in her official capacity as 

Inspector General of the Board of Governors. 

Professor Novoa has demonstrated that her injuries would be substantially 

redressed by enjoining the remaining Defendants from enforcing the IFA and 

Regulation 10.005. Enjoining the members of the Board of Governors from 

enforcing the IFA would remove some chill on Professor Novoa’s speech because 

USF would no longer be required to discipline any employee that promotes any of 

the eight concepts. So would enjoining the members of USF’s Board of Trustees 

from complying with Regulation 10.005(2)(a)’s requirement that they enact and 

enforce regulations prohibiting promotion of the eight concepts. 

This rationale applies with equal force to the Pernell Plaintiffs’ claims against 

the members of the Board of Governors in their official capacities. However, the 

Pernell Plaintiffs inexplicably fail to bring official-capacity claims against the 

members of each university’s Board of Trustees—despite bringing official-capacity 

claims against the members of the Board of Governors. An injunction against the 

Boards of Trustees for each Pernell Plaintiffs’ university would not redress their 

injuries because suits against these entities are likely barred by sovereign immunity 

under the Eleventh Amendment. See, e.g., Univ. of S. Fla. Bd. of Trustees v. 

CoMentis, Inc., 861 F.3d 1234, 1237 (11th Cir. 2017) (finding that USF’s Board of 

Trustees qualified an “arm or alter ego of the State” for diversity jurisdiction because 
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it satisfied the “same test that applies in determining whether [it] is entitled to 

Eleventh Amendment immunity”).40 Sovereign immunity bars even prospective 

injunctive relief when the named defendant is a state entity. Stevens v. Gay, 864 F.2d 

113, 115 (11th Cir. 1989) (citing Pennhurst State Sch. & Hosp. v. Halderman, 465 

U.S. 89, 100 (1984)). Accordingly, the Pernell Plaintiffs have failed to show a 

likelihood of success in proving that an injunction against the Boards of Trustees 

would redress their injuries because such an injunction is likely barred by sovereign 

immunity. The Pernell Plaintiffs’ lack standing to seek a preliminary injunction 

against their respective universities’ Board of Trustees. 

Now, back to redressability for the properly named parties. Because the FEEA 

still permits individual lawsuits for discrimination, an injunction directed at the 

properly named Defendants would not provide total redress for Plaintiffs. But 

redress need not be total to satisfy Article III, Reeves v. Comm’r, 23 F.4th 1308, 

1318 (11th Cir. 2022), and enjoining these Defendants will provide at least partial 

redress. The remaining Professor Plaintiffs, thus, have demonstrated that the 

requested injunction would redress their asserted injuries. 

 

 
40 Neither party addresses the Boards of Trustees’ sovereign immunity in their briefs, but 

this Court can raise the issue sua sponte. McClendon v. Ga. Dep’t of Cmty. Health, 261 F.3d 1252, 
1259 (11th Cir. 2001). This Court will address whether the Board of Governors and each 
university’s Board of Trustees, as entities, should remain as parties to these suits in separate orders 
on the pending motions to dismiss. 
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* * * 

Accordingly, this Court finds that the Professor Plaintiffs (save Dr. Dunn in 

Pernell) have standing to bring their First Amendment challenge against Defendants 

(save the Boards of Trustees in Pernell and the Inspector General in Novoa) as 

follows:  

 Professor Pernell has standing to challenge the IFA’s third and fourth concepts 

against the members of the Board of Governors in their official capacities; 

 Professor Dorsey has standing to challenge the IFA’s third, fourth, and eighth 

concepts against the members of the Board of Governors in their official 

capacities; 

 Professor Austin has standing to challenge the IFA’s third, fourth, sixth, and 

eighth concepts against the members of the Board of Governors in their 

official capacities; 

 Professor Park has standing to challenge the IFA’s first, second, third, fourth, 

fifth, seventh, and eighth concepts against the members of the Board of 

Governors in their official capacities; 

 Professor Sandoval has standing to challenge the IFA’s third and eighth 

concepts against the members of the Board of Governors in their official 

capacities; 
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 Professor Almond has standing to challenge the IFA’s third and fourth 

concepts against the members of the Board of Governors in their official 

capacities; 

 Professor Novoa has standing to challenge the IFA’s first, second, third, fifth, 

and seventh concepts against the members of the Board of Governors in their 

official capacities and the members of the University of South Florida’s Board 

of Trustees in their official capacities. 

Conversely, Professor Plaintiffs have not demonstrated standing for a preliminary 

injunction challenging the IFA’s prohibitions concerning those concepts that will not 

affect their classroom instruction. 

3 

Now to the Student Plaintiffs, who bring a right-to-receive-information claim 

under the First Amendment. See ECF No. 1 at 84–85, in Case No.: 4:22cv304-

MW/MAF; ECF No. 1 at 76, in Case No.: 4:22cv324-MW/MAF.41 As this Court 

explains supra, in the context of these cases, a student’s right-to-receive-information 

claim is coextensive with a professor’s free speech claim. Similarly, the Student 

Plaintiffs have standing to bring this claim only to the extent they can demonstrate 

 
41 Plaintiffs have not sought preliminary injunctive relief as to the equal protection claim 

in Pernell, ECF No. 1 at 86, in Case No: 4:22cv304-MW/MAF, or to the Campus Free Expression 
Act claim in Novoa, ECF No. 1 at 87, in Case No: 4:22cv324-MW/MAF. Accordingly, this Court 
need not address Plaintiffs’ standing to bring those claims for purposes of this Order. 
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that at least one of their instructors is chilled under the IFA. Accordingly, this Court 

will address whether the Student Plaintiffs have demonstrated standing for purposes 

of a preliminary injunction, beginning with Plaintiff Johana Dauphin in Pernell. 

i 

Plaintiff Dauphin is a senior at FSU. ECF No. 13-8 ¶ 3, in Case No: 

4:22cv304-MW/MAF (Dauphin Declaration). In the fall semester of 2022, Ms. 

Dauphin is enrolled in Race and Minority Relations, a course covering “historical 

and contemporary race relations in the United States from a sociological 

perspective.” Id. ¶ 18. One of the course objectives listed in the course syllabus is to 

“[i]dentify the ways race/ethnicity is imbedded within the structure of society, and 

how it materially and symbolically benefits some, while disadvantaging others.” Id. 

¶ 19; see also id. ¶ 14. Ms. Dauphin submits no other evidence of her professor’s 

planned promotion of one of the IFA’s eight concepts. 

While a close call, Ms. Dauphin falls short of demonstrating an injury for 

purposes of standing at the preliminary injunction stage. The cited course objective 

provides some evidence that at least one of Ms. Dauphin’s professors may touch on 

some of these concepts. And Ms. Dauphin has presented ample evidence that she 

seeks a professor’s promotion of some of the eight concepts. Even so, she has 

presented scant evidence that, but for the IFA, her professor would promote any of 
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the eight concepts.42 Further, Ms. Dauphin does not demonstrate that the professor 

will self-censor. If the professor plans to promote or compel belief in the course 

objective while risking discipline, Ms. Dauphin would not suffer an injury. In short, 

Ms. Dauphin’s evidence fails to demonstrate an injury for purposes of standing under 

the heightened burden imposed at the preliminary injunction stage. 

On the other hand, in the Novoa case, Samuel Rechek has demonstrated 

standing. Mr. Rechek is an undergraduate at USF and president of First Amendment 

Forum at University of South Florida. ECF No. 1 ¶¶ 14, 16, in Case No.: 4:22cv324-

MW/MAF. He plans to enroll in Professor Novoa’s Science in Cultural Context 

course for spring 2023. Id. ¶ 153. As set out above, Professor Novoa plans to assign 

her own work treating the existence of racial privilege as a given in this course. 

Likewise, during her class discussion, Professor Novoa intends to promote another 

author’s arguments in favor of race consciousness. Both planned actions arguably 

promote or compel belief in the third concept under the IFA. See § 1000.05(4)(a)3., 

Fla. Stat. (2022); Regulation 10.005(1)(a)3. Given Mr. Rechek’s specific, verified 

allegations and Professor Novoa’s evidence that she would instruct her course in this 

way but for the IFA, Mr. Rechek has demonstrated that he will imminently suffer an 

 
42 Ms. Dauphin also mentions that she is taking a Race and Minority Relations course in 

fall 2022, ECF No. 13-8 ¶ 20, in Case No: 4:22cv304-MW/MAF, but she fails to establish that any 
portion of that class would likely involve a professor promoting or compelling one of the IFA’s 
eight concepts. Her speculation about a professor’s potential fear of discussing colorblindness and 
unconscious bias is well taken but insufficient to qualify as an actual injury at the preliminary 
injunction stage. 
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injury—namely, a violation of his right to access information promoted by Professor 

Novoa.  

ii 

Next, traceability and redressability. As this Court explained above, Professor 

Novoa’s chilled speech is fairly traceable to Defendants’ enforcement of the IFA and 

Regulation 10.005. Likewise, an injunction prohibiting Defendants from enforcing 

these provisions would redress (if only partly) Professor Novoa’s injuries. 

The same reasoning applies to Mr. Rechek’s injury. The information he seeks 

to access—Professor Novoa’s viewpoint—is chilled by the members of both the 

Board of Governors’s and the USF Board of Trustees’s enforcement of the IFA and 

Regulation 10.005. Enjoining their enforcement would redress much of the chilling 

effect on Professor Novoa’s speech. Accordingly, this Court finds that Samuel 

Rechek has demonstrated a substantial likelihood of success in showing that his 

injury is both fairly traceable to the members of the Board of Governors and the USF 

Board of Trustees, in their official capacities, and redressable by an injunction 

barring these Defendants from enforcing the IFA and Regulation 10.005. 

Thus, having established a substantial likelihood of proving that (1) he will 

suffer an injury-in-fact that is (2) traceable to the members of both the Board of 

Governors and USF Board of Trustees in their official capacities and that (3) an 

injunction can substantially redress his injury, Samuel Rechek has standing to pursue 
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preliminary injunctive relief for his First Amendment claim against these 

Defendants.43 Ms. Dauphin, on the other hand, lacks standing for purposes of her 

preliminary injunction motion and, thus, is not entitled to such relief. 

4 

Next, this Court addresses the Professor Plaintiffs’ standing to pursue 

preliminary injunctive relief with respect to their vagueness challenge.44 The 

standing analysis here is similar to the analysis for a pre-enforcement free speech 

claim, because the claimed injury is self-censorship or speaking with the risk of 

discipline. For a First Amendment claim, a plaintiff must show (1) “an intention to 

engage in a course of conduct arguably affected with a constitutional interest,” (2) 

that is “proscribed by a statute,” and (3) that “there exists a credible threat of 

prosecution[.]” Wollschlaeger, 848 F.3d at 1304 (quoting Driehaus, 573 U.S. at 

159). For a vagueness claim that allegedly chills speech, a plaintiff must show that 

(1) he seriously wishes to speak; (2) such speech would arguably be affected by the 

challenged prohibition, but the rules are at least arguably vague as they apply to him; 

 
43 Because Mr. Rechek has established standing to seek a preliminary injunction, this Court 

need not address Plaintiff First Amendment Forum’s associational standing. See Rumsfeld, 547 
U.S. at 53 n.2. 
 

44 Only the Professor Plaintiffs bring a vagueness claim. 
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and (3) there is at least a minimal probability that the rules will be enforced if they 

are violated. See Harrell, 608 F.3d at 1254 (cleaned up). 

 The first and third elements of both tests overlap, and this Court’s analysis 

regarding the Professor Plaintiffs’ First Amendment injury applies with equal force 

to their vagueness injury. The difference comes with an additional requirement for 

an injury due to a prohibition’s alleged vagueness—namely, that the challenged 

prohibition must also be arguably vague as it applies to the plaintiff. See id. 

 The Professor Plaintiffs satisfy these requirements. First, their proposed 

speech is arguably covered by one or more of the eight concepts in section 

1000.05(4)(a), Florida Statutes (2022). Second, the so-called savings clause in 

section 1000.05(4)(b), Florida Statutes (20222), which applies to any instruction or 

training invoking the eight concepts, is arguably vague.45 Accordingly, the Professor 

Plaintiffs have demonstrated an injury with respect to their vagueness claim. 

 The Professor Plaintiffs must also show that their injury resulting from the 

savings clause’s vagueness is fairly traceable to, and redressable by, an order 

enjoining Defendants from enforcing the IFA. For the same reasons that these 

Plaintiffs have demonstrated traceability and redressability as to their First 

Amendment claims, they have also satisfied these requirements as to their vagueness 

claims. Accordingly, this Court finds that the injuries of Professor Plaintiffs (save 

 
45 This Court will address section 1000.05(4)(b)’s vagueness at length infra. 
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Dr. Dunn in Pernell) both are fairly traceable to Defendants (save the Boards of 

Trustees in Pernell and the Inspector General in Novoa) and would be substantially 

redressed by enjoining them from enforcing the challenged statute. 

In sum, this Court finds that the Professor Plaintiffs (save Dr. Dunn in Pernell) 

have standing to bring their Fourteenth Amendment vagueness challenge against 

Defendants (save the Boards of Trustees in Pernell and the Inspector General in 

Novoa) as follows:  

 Professor Pernell has standing to challenge the IFA’s “objective instruction” 

provision with respect to the third and fourth concepts against the members of 

the Board of Governors in their official capacities; 

 Professor Dorsey has standing to challenge the IFA’s “objective instruction” 

provision with respect to the third, fourth, and eighth concepts against the 

members of the Board of Governors in their official capacities; 

 Professor Austin has standing to challenge the IFA’s “objective instruction” 

provision with respect to the third, fourth, sixth, and eighth concepts against 

the members of the Board of Governors in their official capacities; 

 Professor Park has standing to challenge the IFA’s “objective instruction” 

provision with respect to the first, second, third, fourth, fifth, seventh, and 

eighth concepts against the members of the Board of Governors in their 

official capacities; 

169a



85 
 

 Professor Sandoval has standing to challenge the IFA’s “objective 

instruction” provision with respect to the third and eighth concepts against the 

members of the Board of Governors in their official capacities; 

 Professor Almond has standing to challenge the IFA’s “objective instruction” 

provision with respect to the third and fourth concepts against the members of 

the Board of Governors in their official capacities; 

 Professor Novoa has standing to challenge the IFA’s “objective instruction” 

provision with respect to the first, second, third, fifth, and seventh concepts 

against the members of the Board of Governors in their official capacities and 

the members of the University of South Florida’s Board of Trustees in their 

official capacities. 

Conversely, Professor Plaintiffs have not demonstrated standing for a preliminary 

injunction challenging the IFA’s prohibitions concerning those concepts that will not 

affect their classroom instruction. 

C 

Having established that Plaintiffs—save Dr. Dunn and Ms. Dauphin—have 

standing for purposes of a preliminary injunction, this Court considers the merits of 

their claims, starting with their First Amendment claims. 
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1 

Before diving in, this Court will first say what it is not doing. Contrary to 

Plaintiffs’ request, this Court is not conducting any sort of forum analysis or 

applying strict scrutiny to the challenged provisions. Furthermore, contrary to 

Defendants’ suggestion, this Court is not applying Garcetti to hold that the 

professors’ speech at issue is outside the scope of First Amendment protection. 

Instead, as explained at length supra, this Court must apply the Eleventh Circuit’s 

test from Bishop to both the professors’ and Mr. Rechek’s First Amendment claims.  

 For better or worse, Bishop guides this Court’s analysis. Which begs the 

question—what is the standard this Court must apply from Bishop? First, contrary 

to Defendants’ arguments, Bishop does not support their contention that the First 

Amendment does not protect professors’ classroom speech.46 Second, Bishop did 

not create a bright-line rule requiring that any conflict between a professor’s speech 

and the State to always yield in the State’s favor.47 That dog just won’t hunt. As this 

 
46 As this Court explained supra, even in the case Defendants cite for this proposition—

Edwards v. California University of Pennsylvania—then-Judge Alito recognized this distinction 
and noted that the Eleventh Circuit in Bishop found “that a public university’s restrictions on a 
professor’s in-class speech ‘implicated First Amendment freedoms.’ ” Edwards, 156 F.3d at 491. 

 
47 Once again, Defendants have cobbled together a rule from cherry-picked quotations 

dispersed throughout the opinion. See ECF No. 52 at 22, in Case No.: 4:22cv304-MW/MAF 
(arguing that “[t]he government, ‘as an employer and educator can direct,’ an individual professor 
‘to refrain from expression’ of particular views ‘in the classroom,’ and federal judges cannot 
second-guess the government’s determination by acting as ‘ersatz deans or educators.’ ”) (quoting 
Bishop, 926 F.2d at 1075, 1077). But this Frankenstein’s monster of a rule is wrong. It ignores the 
test set out in Bishop and the Eleventh Circuit’s emphasis on a fact-intensive inquiry when judging 
similar First Amendment claims. It also ignores a body of case law suggesting that the reason 
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Court noted on the record at the hearing, the undersigned clerked for one of the 

Eleventh Circuit judges on the Bishop panel, and that judge was certainly smart 

enough to know the difference between a bright-line rule and a balancing test. Tr. at 

17. Bishop explicitly adopted a balancing test. Full stop. 

 So, what does Bishop require this Court to do? Before discussing the 

analytical framework in depth and applying it to Plaintiffs’ claims, this Court briefly 

describes the case itself. Bishop involved an exercise physiology professor at the 

University of Alabama who challenged the University’s restriction on his class 

discussions, which included religious matters that the University deemed outside the 

scope of his required course content. The professor would refer to his religious 

beliefs during instructional time and, on the eve of exams, offered an “after-class 

meeting for his students and others . . . wherein he lectured on and discussed 

‘Evidences of God in Human Physiology.’ ” Id.  

After receiving a few complaints from students, the University issued a memo 

to the professor about “Religious Activities in a Public Institution.” Bishop, 926 F.2d 

at 1069. The University’s memo advised that the professor’s references to his 

 
asserted for “the government’s determination” may, in fact, be pretextual and the actual motivation 
for such a determination violates the Constitution. See, e.g., ECF No. 468 (Memorandum of 
Decision) at 40, in Gonzalez, et al. v. Douglas, Case No.: 4:10cv623-AWT (D. Arizona Aug. 22, 
2017) (noting several Circuit Courts have “recognized a pretext-based First Amendment claim in 
the school curriculum context”; concluding “that plaintiffs have proven their First Amendment 
claim because both enactment and enforcement [of challenged law] were motivated by racial 
animus”). It ignores, finally, the fact that the Constitution still serves to restrain the government 
from imposing viewpoint-based restrictions on protected speech. 
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religious beliefs and his after-class meeting “[were] unwarranted at a public 

institution such as The University of Alabama and should cease.” Id. Failing to 

persuade the President of the University to rescind the memo, the professor sued for 

declaratory and injunctive relief, alleging that the memo violated his free speech 

rights, among other constitutional violations. Id. at 1070. After the case proceeded 

to a final order of summary judgment in the professor’s favor, the Eleventh Circuit 

reversed the district court. Id.   

In reversing the district court, the Eleventh Circuit noted that the “University’s 

restrictions with respect to classroom conduct issued under its authority to control 

curriculum” did not infringe the professor’s free speech rights. Id. at 1078. In 

addition, the Eleventh Circuit held that “the memo’s restriction with respect to the 

optional after-class meeting” did not infringe the professor’s free speech rights, 

given that the “ ‘extra’ or ‘optional’ class or meeting [was] under the patronage of a 

university course” and that the meeting was held so close to the course’s final 

examination. Id.  

To reach these conclusions, the Eleventh Circuit applied a “case-by-case 

inquiry into whether the legitimate interests of the authorities [were] demonstrably 

sufficient to circumscribe [the] teacher’s speech.” Bishop, 926 F. 2d at 1074 (internal 

quotation marks and citation omitted). The Court suggested a balance of interests, 

taking “as its polestar Kuhlmeier’s concern for the ‘basic educational mission’ of the 
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school which gives it authority by the use of ‘reasonable restrictions’ over in-class 

speech that it could not censor outside the classroom.” Id. (quoting Hazelwood, 484 

U.S. at 266–67). But the Eleventh Circuit did not hold that no protection attaches to 

professors’ in-class speech. Instead, the Eleventh Circuit recognized the principle, 

which this Court has already discussed at length, that the State has great flexibility 

when it comes to setting curriculum and determining course content. And with 

respect to the facts at issue in Bishop, the Eleventh Circuit held that when a professor 

and a university “disagree about a matter of content in the courses he teaches . . . . 

[t]he University must have the final say in such a dispute.” Id. at 1076. In other 

words, “[t]he University’s conclusions about course content must be allowed to hold 

sway over an individual professor’s judgment.”48 Id. at 1077.  

In Bishop, the Eleventh Circuit considered three factors under its “case-by-

case” approach—namely, (1) “the context,” (2) “the University’s position as a public 

employer which may reasonably restrict the speech rights of employees more readily 

 
48 This is different from the claims now before this Court. Here, the State has expressly 

permitted professors to engage in classroom discussions regarding the eight concepts. The 
difference is that having determined the content of course discussions may include these eight 
concepts, the State has limited the viewpoints professors may share about the eight concepts. They 
can criticize the concepts or, alternatively, discuss them in an “objective” manner, but they cannot 
“endorse” the concepts. And while the State may easily point to a valid interest in regulating 
curriculum or course content, once the State permits discussion of certain content it becomes far 
more difficult to justify a viewpoint-based restriction on that discussion. Indeed, this Court has 
found no binding authority that supports the argument for permitting rank viewpoint 
discrimination, nor have the parties pointed to any persuasive authority for this proposition. But 
more on that later. 
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than those of other persons,” specifically with respect “to reasonably control[ling] 

the content of its curriculum, particularly that content imparted during class time,” 

and (3) “the strong predilection for academic freedom as an adjunct of the free 

speech rights of the First Amendment.” Id. at 1074–75.  

The context of Bishop involved a professor who independently chose to inject 

his personal religious beliefs into class discussions on exercise physiology. Citing 

the ever-present “specter of an establishment violation,” the Eleventh Circuit 

credited the University’s concerns of possible coercion as a valid interest in 

regulating the professor’s speech. Id. at 1076 n.7. The fact that the professor 

conducted an “optional class” that served as a soapbox for his own personal agenda 

on the eve of final exams underscored the University’s concern about coercion. 

In addition, the Eleventh Circuit recognized that the professor sought to 

recategorize his religious beliefs as his professional views about the science course 

he was required to teach. Id. Nonetheless, the Eleventh Circuit pointed out “that the 

two have to be conceptually separated for fair analysis. That is, simply renaming 

religious views as professional, no matter how well-founded . . . does not deny the 

authority of his employer to request that he sequester the personal from the 

professional nor dismiss the specter of an establishment violation.” Id. In other 

words, the Eleventh Circuit acknowledged the University had a valid and weighty 

interest in regulating the course curriculum and avoiding an establishment violation, 
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which outweighed the professor’s asserted interest in academic freedom to discuss 

his religious beliefs in relation to the exercise physiology course he was required to 

teach.49 This was particularly true where the Eleventh Circuit was “not convinced     

. . . that Dr. Bishop ha[d] fully comprehended the separation of his personal views 

from his professorial duties that the University demands.” Id. at 1076 n.7. 

Ultimately, the Eleventh Circuit found that a professor cannot do an end-run 

around required curriculum by hijacking a course’s content and injecting religious 

beliefs into the classroom under the guise of offering their “professional opinion” on 

the subject. Considering the facts and the Establishment Clause concerns at play in 

Bishop, the Eleventh Circuit “concluded that the University as an employer and 

educator can direct Dr. Bishop to refrain from expression of religious viewpoints in 

the classroom and like settings.” Id. at 1077.  

This is not to say, however, that the University’s restriction was permissible 

 
49 Defendants’ suggestion that “the government’s ‘interests in the classroom conduct of its 

professors’ are per se a legitimate pedagogical concern,” ECF No. 52 at 23, in Case No.: 
4:22cv304-MW/MAF, ignores the fact-intensive inquiry the Eleventh Circuit conducted in Bishop. 
Indeed, in suggesting the University’s interests were sufficient in Bishop, the Eleventh Circuit 
limited its holding to the facts of that case and the “reasonable restrictions [the University of 
Alabama] imposed on Dr. Bishop.” Bishop, 926 F.2d at 1076. The Eleventh Circuit did not hold 
that in all cases, the State is always constitutionally permitted to restrict professors’ speech based 
on its “interest in the classroom conduct of its professors.” Nor did the Eleventh Circuit hold that 
courts must always credit the State’s asserted interest as “per se legitimate.” Indeed, although this 
Court does not reach the issue here, other courts have considered whether an asserted pedagogical 
concern is in fact legitimate versus pretextual when evaluating other restrictions on classroom 
speech. See note 47, supra. 
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simply because of the religious nature of the speech at issue.50 Bishop might have 

had a different outcome had Dr. Bishop taught a religious studies class and instead 

offered his views regarding his own faith while instructing on Christianity. Or it 

might have been a different case had the University permitted the exercise 

physiology course to include a unit on intelligent design and evolution with respect 

to human physiology. In Bishop, however, the Eleventh Circuit credited the 

University’s determination that Dr. Bishop’s religious speech was not part of its 

curriculum with respect to the exercise physiology course he taught. The same would 

likely be true if a professor tried to teach an introductory botany class through the 

lens of critical race theory.  

In sum, the Eleventh Circuit—on the facts of the case before it—held that the 

University’s authority to regulate content in the classroom with respect to the 

established curriculum and its concern regarding a possible establishment violation 

outweighed the professor’s weak interest in academic freedom to change the content 

of the course. The Eleventh Circuit never said the University of Alabama had 

unfettered power to control every thought or opinion a professor wished to express 

 
50 Indeed, Bishop is not simply an Establishment Clause case. The Eleventh Circuit 

expressly separated its analysis of Dr. Bishop’s free speech claim from any analysis of an actual 
establishment violation. It noted that “[t]he University can restrict speech that falls short of an 
establishment violation” and that it did “not reach the establishment questions raised by Dr. 
Bishop’s conduct.” Bishop, 926 F.2d at 1077. But for purposes of the free speech claim, the 
Eleventh Circuit credited the University’s concerns about an establishment violation as part of its 
balance of interests in affirming the University’s restriction of Dr. Bishop’s classroom speech.  
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during class. Instead, it determined that the University had proved it had a sufficient 

interest to justify restricting Dr. Bishop’s in-class speech about his religious beliefs. 

Accordingly, equipped with the First Amendment principles previously 

discussed, this Court proceeds with its own case-by-case inquiry and applies 

Bishop’s balancing test to Plaintiffs’ First Amendment claims.  

2 

Applying Bishop’s balancing test to Plaintiffs’ free speech claims, this Court 

starts with Bishop’s first factor—context. Unlike in Bishop, the context of this case 

does not implicate Establishment Clause concerns, nor does it focus on student 

complaints about a single professor who used class time to discuss personal beliefs 

that the University had deemed to be outside the scope of his course’s curriculum. 

Instead, the context here includes the State of Florida’s passage of a sweeping 

prohibition on expressing certain viewpoints about eight concepts during training or 

instruction at state universities. This prophylactic ban on university employees’ 

speech affects potentially thousands51 of professors and serves as an ante hoc 

deterrent that “chills potential speech before it happens,” and “gives rise to far more 

serious concerns than could any single supervisory decision,” such as that in Bishop. 

U.S. v. Nat’l Treas. Emp’s Union, 513 U.S. 454, 468 (1995) (NTEU).  

 
51 For example, the University of Florida, alone, boasts over 6,000 faculty members. See 

University of Florida at a Glance, available at https://news.ufl.edu/media/newsufledu 
/documents/20220408-311pm-UF-Facts.pdf (last visited November 16, 2022). 
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In NTEU, the Supreme Court reviewed a statute prohibiting over 1.5 million 

lower-level federal employees from receiving honoraria for writing articles or 

delivering speeches and held the government to a heavier burden of justification that 

could not be satisfied through “mere speculation about serious harms.” Id. As 

discussed at the hearing, NTEU’s facts are distinguishable here because that case 

addressed a restriction on speech that was “largely unrelated to [the employees’] 

government employment.” Id. at 466. Nonetheless, NTEU suggests that Defendants 

face a heavier burden to justify a “statutory restriction on expression,” id. at 468, 

than the University of Alabama faced in Bishop “with respect to an isolated 

disciplinary action,” id. 

Likewise, the context here is different from that in Bishop, because the 

Professor Plaintiffs, unlike Dr. Bishop at the University of Alabama, are not seeking 

to inject unsanctioned concepts into their class content or hijack the established 

curriculum with their own personal agenda. Instead, the Professor Plaintiffs are 

challenging a prohibition on expressing approval52 as to eight specific concepts, 

when the State of Florida has already sanctioned these eight concepts as part of the 

curriculum. Indeed, Defendants admit that these concepts are expressly allowed to 

be discussed in university classrooms. See ECF No. 52 at 31, in Case No.: 

 
52 Specifically, as noted earlier with respect to the eight concepts, the IFA prohibits 

“training or instruction that espouses, promotes, advances, inculcates, or compels . . . belie[f],” in 
them, and “endorsement of the concepts.” §§ 1000.05(4)(a)–(b), Fla. Stat. (2022). 

179a



95 
 

4:22cv304-MW/MAF (“As an initial matter, by its own terms, the Act does not 

‘prohibit discussion of the concepts’ listed in Section [1000.05(4)(a)].”). The 

problem here, however, is the State of Florida has determined that although these 

concepts may be covered in the curriculum, instructors may only discuss them “in 

an objective manner”—whatever that means—or they may criticize or condemn the 

concepts. Defendants admit that the State of Florida is engaging in rank viewpoint 

discrimination, although their admission conflates viewpoint with content. See Tr. at 

30 (“[W]hen the university is setting its curriculum, it is entitled to have a viewpoint. 

It is entitled to—and its professors are speaking with its voice, and it’s entitled to 

determine what they say.”).  

This Court is mindful of the Eleventh Circuit’s admonition that it “should not 

be [an] ersatz dean[] or educator[]” and that it “cannot supplant [its] discretion for 

that of the [State].” Bishop, 926 F.2d at 1066. Accordingly, this Court absolutely 

defers to the State of Florida’s curricular decision to permit instructors to discuss 

these concepts in its university classrooms. However, this Court has found no 

authority—nor have the parties pointed to anything binding or persuasive—that 

requires this Court to defer to the State of Florida’s blatant viewpoint-based 

restrictions on protected speech once the subject at issue is included in the 

curriculum. In other words, simply because the State of Florida has great flexibility 

in setting curriculum, it cannot impose its own orthodoxy of viewpoint about the 
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content it allowed within university classrooms. Thus, unlike in Bishop, the context 

of these cases weighs against the State of Florida’s interest in prohibiting university 

employees from expressing certain viewpoints during training or instruction. 

Which leads this Court to the second, somewhat-overlapping Bishop factor—

namely, the State of Florida’s “position as a public employer which may reasonably 

restrict the speech rights of employees more readily than . . . those of other persons.” 

Bishop, 926 F.2d at 1074. Without a doubt, the State of Florida is accorded more 

flexibility to limit public employee speech as opposed to private individuals’ speech. 

Id. at 1072 (discussing Pickering v. Bd. of Educ., 391 U.S. 563 (1968)). Nonetheless, 

such limitations must be both reasonable and supported by evidence of a sufficiently 

weighty interest to overcome the employee’s right to speak.53  

For example, in Bishop, the Eleventh Circuit credited the University’s interest 

in controlling its curriculum and avoiding an establishment violation, which 

motivated the University to order Dr. Bishop to cease injecting his religious beliefs 

into his class discussions on exercise physiology. Bishop, 926 F.2d at 1076 (“[T]he 

University’s interests in the classroom conduct of its professors are sufficient, in the 

balance we have suggested, to warrant the reasonable restrictions it has imposed on 

Dr. Bishop.”). Likewise, the Eleventh Circuit held that the University of Alabama’s 

 
53 And, as noted supra, a public employer may face a heavier burden to justify a 

prophylactic ban on expression as compared to an isolated disciplinary action. See NTEU, 513 
U.S. at 468. 
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restrictions preventing “Dr. Bishop from making assertions about his religious 

beliefs vis-à-vis the subject matter of his course” and disassociating his after-class 

meetings from his courses were reasonable and sufficiently supported by its asserted 

interests. Id. 

Here, on the other hand, Defendants assert the challenged provisions address 

the pedagogical concern of reducing racism or prohibiting racial discrimination as 

an extension of federal law under Title IX. See Tr. at 89. But even if this Court agrees 

this is a legitimate concern motivating the IFA’s enactment, the restriction the State 

of Florida imposes upon its public university employees—a viewpoint-

discriminatory ban targeting protected in-class speech—is certainly not reasonable.  

Defendants try to dress up the State of Florida’s interest as a public employer 

and educator as prohibiting discrimination in university classrooms, but this does 

not give Defendants a safe harbor in which to enforce viewpoint-based restrictions 

targeting protected speech. In short, it is no answer that the challenged provisions 

are situated within an antidiscrimination law. To the extent Defendants suggest a 

viewpoint-discriminatory restriction on protected speech is immunized from a First 

Amendment challenge because it is situated within an antidiscrimination law, they 

are mistaken.  

Following Defendants’ suggestion during the hearing that the IFA represents 

merely an extension of Title IX, this Court engaged in a lengthy discussion with 
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defense counsel regarding the relationship between the First Amendment and 

antidiscrimination laws, like Title IX, Title VII, and Florida’s Civil Rights Act under 

Chapter 760. This was familiar territory for defense counsel, given that Mr. Cooper 

was also lead counsel in a parallel case challenging the IFA’s amendments to Chapter 

760. See Honeyfund.com, Inc. v. DeSantis, --- F. Supp. 3d     ---, 2022 WL 3486962, 

*9 (N.D. Fla. Aug. 18, 2022).  

In Honeyfund, Defendants mistakenly asserted that “any holding striking 

down the IFA’s employment provisions would directly threaten the validity of Title 

VII’s protections against hostile work environments.” Id. (cleaned up). As this Court 

previously explained, Title VII targets conduct and only incidentally burdens speech, 

but the IFA does the inverse. Id. at *10 (noting that the IFA “targets speech—

endorsing any of eight concepts—and only incidentally burdens conduct”). And 

while “it can be mostly speech that creates” hostile environments under federal 

antidiscrimination laws, this is only so “when such speech is both objectively and 

subjectively offensive and when it is sufficiently severe or pervasive.” Id. at *9. As 

this Court noted in Honeyfund, courts have recognized that this “severity or 

pervasiveness” requirement provides “shelter for core protected speech.” Id. 

(quoting DeJohn v. Temple Univ., 537 F.3d 301, 317–18 (3d Cir. 2008)); see also 

Davis Next Friend LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 650 

(1999) (reversing dismissal of complaint alleging student-on-student sexual 
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harassment that “was not only verbal,” but also “included numerous acts of 

objectively offensive touching . . . [and] multiple victims,” and holding that “funding 

recipients are properly held liable in damages [under Title IX] . . . where they are 

deliberately indifferent to sexual harassment, of which they have actual knowledge, 

that is so severe, pervasive, and objectively offensive that it can be said to deprive 

the victims of access to the educational opportunities or benefits provided by the 

school” (emphasis added)). But the IFA, in declaring even the slightest endorsement 

of any of the eight concepts to be per se severe and pervasive, “provides no shelter 

for core protected speech.” Honeyfund, 2022 WL 3486962 at *10 (quoting DeJohn, 

537 F.3d at 318).  

Like Title VII, Title IX provides, with certain exceptions, that “[n]o person in 

the United States shall, on the basis of sex, be excluded from participation in, be 

denied the benefits of, or be subjected to discrimination under any education 

program or activity receiving Federal financial assistance.” 20 U.S.C. § 1681(a). 

This statute, like other antidiscrimination laws, focuses primarily on the act of 

excluding, denying, or subjecting an individual to discrimination. Thus, given its 

focus on regulating conduct rather than speech, Title IX does not, on its face, run 

afoul of the First or Fourteenth Amendment. See, e.g., Hurley v. Irish-Am. Gay, 

Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 572 (1995) (“Nor is this statute 

unusual in any obvious way, since it does not, on its face, target speech or 
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discriminate on the basis of its content, the focal point of its prohibition being rather 

on the act of discriminating against individuals in the provision of publicly available 

goods, privileges, and services on the proscribed grounds.”); R.A.V., 505 U.S. at 390 

(“Where the government does not target conduct on the basis of its expressive 

content, acts are not shielded from regulation merely because they express a 

discriminatory idea or philosophy.”); Norwegian Cruise Line Holdings, Ltd. v. State 

Surgeon Gen., Fla. Dep’t of Health, --- F. 4th ---, 2022 WL 5240425, *7 (11th Cir. 

2022) (holding that Florida statute did not implicate First Amendment when it 

applied “to non-expressive conduct such as failing to grant persons who are 

unwilling or unable to verify their vaccination status access to, entry upon, or service 

from the business operations”); Wollschlaeger, 848 F.3d at 1317 (noting that “anti-

discrimination laws are not categorically immune from First Amendment 

challenges” but that Florida statute at issue “[did] not, on its face, implicate the 

spoken or written word”); DeAngelis v. El Paso Mun. Police Officers Ass’n, 51 F.3d 

591, 596–97 (5th Cir. 1995) (“Where pure expression is involved, Title VII steers 

into the territory of the First Amendment. It is no use to deny or minimize this 

problem because, when Title VII is applied to sexual harassment claims founded 

solely on verbal insults, pictorial or literary matter, the statute imposes content-

based, viewpoint-discriminatory restrictions on speech.”). 
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Similarly, the FEEA, prior to the IFA’s amendments, generally did not 

“implicate the spoken or written word” on its face. Wollschlaeger, 848 F.3d at 1317. 

Instead, it prohibited “[d]iscrimination on the basis of race, color, national origin, 

sex, disability, religion, or marital status” against students or employees in the public 

education system, consistent with Title IX’s conduct-based prohibition on sex 

discrimination in public education. § 1000.05(2)(a), Fla. Stat. (2019). 

The statute was amended in 2019 to command public K-20 educational 

institutions to treat discrimination “motivated by anti-Semitic intent in an identical 

manner to discrimination motivated by race.” See § 1000.05(7), Fla. Stat. (2019). 

These amendments include examples of speech-based anti-Semitism. See id. § 

1000.05(7)(a)–(b) (“[a]ccusing Jews as a people or the State of Israel of inventing 

or exaggerating the Holocaust . . . [a]ccusing Jewish citizens of being more loyal to 

Israel, or the alleged priorities of Jews worldwide, than to the interest of their own 

nations,” etc.). However, the State of Florida also included the caveat that “criticism 

of Israel that is similar to criticism toward any other country may not be regarded as 

anti-Semitic.” Id. § 1000.05(7)(b). Moreover, the State of Florida enacted a “savings 

clause,” stating that “[n]othing in this subsection shall be construed to diminish or 

infringe upon any right protected under the First Amendment,” nor shall it “be 
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construed to conflict with federal or state discrimination laws.” Id. § 1000.05(7)(c).54 

In 2022, by contrast, the State of Florida did not include such language in the IFA, 

notwithstanding the fact that it was enacting a new speech-based restriction that 

admittedly amounts to rank viewpoint discrimination.  

All this is to say that prior to 2019, the FEEA, like Title VII and Title IX, 

largely targeted conduct as opposed to speech. The 2019 anti-Semitism amendments 

changed this by specifically targeting speech; however, the State of Florida required 

these provisions to be applied (1) in the same manner as federal and state 

discrimination laws and (2) so as to avoid any construction that “diminish[es] or 

infringe[s] upon any right protected under the First Amendment to the United States 

Constitution, or the State Constitution.” § 1000.05(7)(c), Fla. Stat. (2019). Now, the 

IFA has added another layer by further targeting speech—namely, expression of a 

specific viewpoint—without any nod toward the First Amendment or federal law.55  

 
54 Although these 2019 amendments present an interesting question about the extent to 

which the State can restrict anti-Semitic speech in public schools, this provision is not presently 
subject to challenge. Nonetheless, even pure speech, like true threats of violence, may be restricted 
if it falls within a category of speech that is proscribable under the First Amendment. Compare § 
1000.05(7)(a)1., Fla. Stat. (2019) (defining anti-Semitism to include “calling for . . . the killing or 
harming of Jews . . . .”) with Virginia v. Black, 538 U.S. 343, 359 (2003) (citing Watts v. United 
States, 394 U.S. 705, 708 (1969)) (“[T]he First Amendment also permits a State to ban a ‘true 
threat.’ ”). But this Court need not, and does not, reach this issue here. 

 
55 To be clear, this Court does not mean to suggest that simply including a “savings clause” 

in a statute targeting speech immunizes that statute from a constitutional challenge. This Court 
only highlights the “savings clause” that the State of Florida enacted alongside the anti-Semitism 
amendments to juxtapose the different course it took in 2022. It is remarkable that, at least in 2019, 
the State of Florida recognized the anti-Semitism amendments arguably implicated the First 
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As this Court noted above, simply because the State of Florida says it wants 

to reduce racism or sexism in public universities does not give the State of Florida a 

safe harbor in which to enact rank viewpoint-based restrictions on protected speech. 

Further, it should go without saying that enacting a prophylactic ban on protected 

expression of certain viewpoints—in the interest of suppressing those viewpoints 

because the State of Florida finds them “repugnant”—is neither sufficiently weighty 

nor reasonable. If that were the case, the State of Florida could declare any idea 

repugnant and prohibit its professors from expressing approval of that idea while in 

the classroom.56  

In short, the State of Florida cannot do an end-run around the First 

Amendment by declaring which viewpoints are so repugnant to lawmakers that their 

 
Amendment. But in 2022, the State of Florida dropped any pretense of respecting the 
Constitution’s limitations on state law.  
 

56 Lest there be any doubt, Justice Alito recently emphasized the principle that viewpoint 
discrimination is anathema to the First Amendment in his concurring opinion in Iancu v. Brunetti, 
139 S. Ct. 2294, 2302–03 (2019) (Alito, J., concurring). Specifically, in agreeing that a provision 
of the Lanham Act violated the Free Speech Clause, Justice Alito opined that “[v]iewpoint 
discrimination is poison to a free society. But in many countries with constitutions or legal 
traditions that claim to protect freedom of speech, serious viewpoint discrimination is now 
tolerated, and such discrimination has become increasingly prevalent in this country.” Id. at 2302. 
He emphasized that “At a time when free speech is under attack, it is especially important for [the 
Supreme Court] to remain firm on the principle that the First Amendment does not tolerate 
viewpoint discrimination.” Id. at 2302–03. And he underscored that the Supreme Court’s decision 
in Iancu “is not based on moral relativism but on the recognition that a law banning speech deemed 
by government officials to be ‘immoral’ or ‘scandalous’ can easily be exploited for illegitimate 
ends.” Id. at 2303 (emphasis added). 
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mere utterance, on a single occasion,57 is per se severe or pervasive and prohibiting 

their expression under an antidiscrimination law. Here, “[w]here pure expression is 

involved,” the FEEA’s prohibition on “training or instruction that espouses, 

promotes, advances, inculcates, or compels” students or employees to believe certain 

concepts “steers into the territory of the First Amendment.” DeAngelis, 51 F.3d at 

596–97. For these reasons, unlike in Bishop, this second factor adds little weight to 

Defendants’ side of the scale. The State of Florida’s position as a public employer 

and its asserted interest in combatting racism or sexism does not justify enforcing a 

viewpoint-based restriction targeting protected speech.  

Which leads this Court to consider Bishop’s third factor; namely, “the strong 

predilection for academic freedom as an adjunct of the free speech rights of the First 

Amendment.” 926 F.2d at 1075. In Bishop, the Eleventh Circuit determined that—

under the facts of that case—once the University of Alabama deemed his religious 

discussions to be outside the scope of his course’s curriculum, Dr. Bishop had a 

weak interest in academic freedom to support his contention that he should be free 

to discuss his religious beliefs while teaching his exercise physiology course and 

holding “after-class” meetings in connection with that course. Id. at 1076 (“In short, 

 
57 Indeed, even a single instance of discriminatory conduct often is not considered per se 

discrimination under the federal laws to which Defendants hope to link the IFA. See, e.g., 
McNorton v. Ga. Dep’t of Transp., 619 F. Supp. 2d 1360, 1377 (N.D. Ga. 2007) (noting “it is fairly 
well established that a single instance of touching an employee’s buttock, such as the case here, is 
not serious enough to support a claim for sexual harassment”).  
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Dr. Bishop and the University disagree about a matter of content in the course he 

teaches. The University must have the final say in such a dispute.”). Certainly, 

“academic freedom” does not justify a professor hijacking their class discussion to 

focus on matters outside the established curriculum.  

But here, in these cases now before this Court, Plaintiffs’ free speech claims 

present an interest in academic freedom of the highest degree. Professor Plaintiffs 

are not attempting to alter the permitted curriculum. Instead, they seek to prevent the 

State of Florida from imposing its orthodoxy of viewpoint about that curriculum in 

university classrooms across the state. According to the State of Florida, so long as 

professors avoid promotion of one side of a particular idea—or do the State of 

Florida’s bidding and condemn those ideas that the State has deemed unworthy—

professors need fear no consequences from the State.58 But to step out of line during 

class and utter a single expression of approval of one of the State of Florida’s 

disfavored ideas is to risk discipline or even termination. In other words, the State 

of Florida says that to avoid indoctrination, the State of Florida can impose its own 

orthodoxy and can indoctrinate university students to its preferred viewpoint. This 

extravagant doublespeak flies in the face of “the invaluable role academic freedom 

plays in our public schools, particularly at the post-secondary level . . . .” Bishop, 

 
58 That is not to say that acquiescence to the State of Florida’s preferred orthodoxy would 

not impose any personal, spiritual, or intellectual consequences upon professors who fall in line. 
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926 F.2d at 1075. As the Supreme Court has previously announced, “[t]eachers and 

students must always remain free to inquire, to study and to evaluate, to gain new 

maturity and understanding; otherwise our civilization will stagnate and die.” 

Keyishian, 385 U.S. at 603 (quoting Sweezy, 354 U.S. at 250).  

The IFA is antithetical to academic freedom and has cast a leaden pall of 

orthodoxy over Florida’s state universities. Neither the State of Florida’s authority 

to regulate public school curriculum, nor its interest in preventing race or sex 

discrimination can support its weight. Nor does the First Amendment tolerate it. In 

this case, unlike in Bishop, the interest in academic freedom weighs heavily in 

Plaintiffs’ favor. 

* * * 

In sum, Bishop’s balancing test—as applied to the facts before this Court—

favors Plaintiffs’ free speech rights over Defendants’ enforcement of a viewpoint-

discriminatory ban targeting protected speech. In Bishop, the Eleventh Circuit was 

presented with facts supporting the University’s weighty interest in setting 

curriculum and avoiding an establishment violation, versus a professor’s weak 

interest in academic freedom to discuss matters outside the scope of his course’s 

curriculum. Here, this Court is presented with the reverse—namely, the State of 

Florida’s weak interest in employing viewpoint-based restrictions targeting pure 

expression to combat racism, versus the weighty interest in academic freedom to 
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instruct university students free from the State’s chosen orthodoxy of viewpoint. On 

balance, given the context of these cases, the IFA unreasonably burdens the Professor 

Plaintiffs’ speech. Defendants cannot, through the IFA, prophylactically muzzle 

professors from expressing certain viewpoints about topics that the State of Florida 

has deemed fair game for classroom discussion. Doing so in the name of reducing 

racism does not insulate the State from the First Amendment’s reach.  

“The college classroom with its surrounding environs is peculiarly the 

‘marketplace of ideas,’ ” Healy, 408 U.S. at 180–81, and the State cannot allow its 

universities to only package its merchandise in the State’s favorite color. “The 

Nation’s future depends upon leaders trained through wide exposure to that robust 

exchange of ideas which discovers truth ‘out of a multitude of tongues, rather than 

through any kind of authoritative selection.’ ” Keyishian, 385 U.S. at 603 (quoting 

United States v. Associated Press, D.C., 52 F. Supp. 362, 372 (S.D.N.Y. 1943)). 

Having balanced the context, the State’s asserted interest, and the strong predilection 

for academic freedom in the context of these cases, this Court concludes that the 

State of Florida, as an employer and educator, cannot restrict university employees 

from expressing a disfavored viewpoint about a matter within the established 

curriculum while instructing on that curriculum. Such viewpoint discrimination “is 

poison to a free society.” Iancu, 139 S. Ct. at 2302 (Alito, J., concurring). 

Accordingly, the Professor Plaintiffs have demonstrated a substantial likelihood of 
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success on the merits as to their free speech claims. And because Mr. Rechek’s right-

to-receive information claim is coextensive with Professor Novoa’s free speech 

claim (as discussed supra), this Court concludes that Mr. Rechek has demonstrated 

a substantial likelihood of success on the merits as to his right-to-receive-

information claim. 

Next, this Court considers Plaintiffs’ vagueness challenge. 

D 

Even if the IFA did not violate the First Amendment for the reasons set out 

above, Plaintiffs argue, the IFA is impermissibly vague in violation of the Fourteenth 

Amendment’s Due Process Clause. This Court agrees for the reasons set out below. 

Vagueness, an outgrowth of the Due Process Clause, reflects the 

“fundamental principle in our legal system . . . that laws which regulate persons or 

entities must give fair notice of conduct that is forbidden or required.” FCC v. Fox 

TV Stations, Inc., 567 U.S. 239, 253 (2012). A law can be impermissibly vague for 

two distinct reasons. Hill, 530 U.S. at 732. “First, if it fails to provide people of 

ordinary intelligence a reasonable opportunity to understand what conduct it 

prohibits. Second, if it authorizes or even encourages arbitrary and discriminatory 

enforcement.” Id. (citing Chicago v. Morales, 527 U.S. 41, 56–57 (1999)). And 

while vagueness descends from the Fifth and Fourteenth Amendments, a vague law 
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also “raises special First Amendment concerns because of its obvious chilling effect 

on free speech.” Reno v. ACLU, 521 U.S. 844, 871–72 (1997). 

When statutes are vague, “ ‘the hazard or loss or substantial impairment of 

those precious [First Amendment] rights may be critical,’ since those covered by the 

statute are bound to limit their behavior to that which is unquestionably safe.” 

Keyishian, 385 U.S. at 609 (quoting Dombrowski v. Pfister, 380 U.S. 479, 488 

(1965)). Thus, although “[v]ague laws in any area suffer a constitutional infirmity,” 

“[w]hen First Amendment rights are involved,” this Court must “look even more 

closely lest, under the guise of regulating conduct that is reachable by the police 

power, freedom of speech or of the press suffer.” Ashton v. Kentucky, 384 U.S. 195, 

200 (1966).  

This Court begins by construing the challenged provisions at issue, ever 

mindful of its duty to construe statues as constitutional when possible. Boos v. Barry, 

485 U.S. 312, 330–31 (1988). The nature of this duty depends on whether a state or 

federal law is at issue. For federal laws, this Court has a “duty to avoid constitutional 

difficulties by [adopting a limiting construction] if such a construction is fairly 

possible.” Id. at 331. For state laws, however, “federal courts are without power to 

adopt a narrowing construction . . . unless such a construction is reasonable and 

readily apparent.” Id. at 330; see also Gooding v. Wilson, 405 U.S. 518, 520 (1972) 

(noting that “[o]nly [state] courts can supply the requisite construction” to save an 
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otherwise vague and overbroad statute). Thus, this Court can adopt a narrowing 

construction of the IFA—a state law—only if such a construction is both reasonable 

and readily apparent. 

With these considerations in mind, this Court turns to the text. To reiterate, 

the IFA added a definition of discrimination to the FEEA as follows: 

(4)(a) It shall constitute discrimination on the basis of race, color, 
national origin, or sex under this section to subject any student or 
employee to training or instruction that espouses, promotes, advances, 
inculcates, or compels such student or employee to believe any of the 
following concepts: 

 
1. Members of one race, color, national origin, or sex are morally 

superior to members of another race, color, national origin, or sex. 
 
2. A person, by virtue of his or her race, color, national origin, or 

sex is inherently racist, sexist, or oppressive, whether consciously or 
unconsciously. 

 
3. A person’s moral character or status as either privileged or 

oppressed is necessarily determined by his or her race, color, national 
origin, or sex. 

 
4. Members of one race, color, national origin, or sex cannot and 

should not attempt to treat others without respect to race, color, national 
origin, or sex. 

 
5. A person, by virtue of his or her race, color, national origin, or 

sex bears responsibility for, or should be discriminated against or 
receive adverse treatment because of, actions committed in the past by 
other members of the same race, color, national origin, or sex. 

 
6. A person, by virtue of his or her race, color, national origin, or 

sex should be discriminated against or receive adverse treatment to 
achieve diversity, equity, or inclusion. 
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7. A person, by virtue of his or her race, color, sex, or national 
origin, bears personal responsibility for and must feel guilt, anguish, or 
other forms of psychological distress because of actions, in which the 
person played no part, committed in the past by other members of the 
same race, color, national origin, or sex. 

 
8. Such virtues as merit, excellence, hard work, fairness, 

neutrality, objectivity, and racial colorblindness are racist or sexist, or 
were created by members of a particular race, color, national origin, or 
sex to oppress members of another race, color, national origin, or sex. 

 
§ 1000.05(4)(a)1.–8., Fla. Stat. (2022). This provision also contains a savings clause, 

stating that the foregoing “may not be construed to prohibit discussion of the 

concepts listed therein as part of a larger course of training or instruction, provided 

such training or instruction is given in an objective manner without endorsement of 

the concepts.” § 1000.05(4)(b), Fla. Stat. (2022). 

In addition, the Board of Governors issued an implementing regulation on 

August 26, 2022, which finalized the Board of Governors’s enforcement mechanism 

with respect to section 1000.05(4)(a), Florida Statutes (2022). See ECF No. 1-2, in 

Case No.: 4:22cv324-MW/MAF (Regulation 10.005 Prohibition of Discrimination 

in University Training or Instruction); see also Regulation 10.005, available at 

https://www.flbog.edu/wp-content/uploads/2022/08/10.005-Prohibition-ofDiscrimi 

nation-in-University-Training-or-Instruction.pdf (last visited Oct. 25, 2022). The 

regulation identifies the eight concepts of section 1000.05(4)(a), Florida Statutes 

(2022), and requires “[e]ach university” to “have a university regulation that 

prohibits discrimination on the basis of race, color, national origin, or sex by 
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subjecting any student or employee to training or instruction that espouses, 

promotes, advances, inculcates, or compels such student or employee to believe any” 

of those concepts. Id. at 2–3. Likewise, the regulation requires universities to note 

in their own regulations that the prohibition concerning the eight topics “does not 

prohibit discussion of the concepts as part of a larger course of training or instruction, 

provided such training or instruction is given in an objective manner without 

endorsement of the concepts.” Id. at 3.  

Plaintiffs first argue that the eight concepts themselves are riddled with 

undefined terms so vague that they cannot determine what speech is prohibited. 

Borrowing from this Court’s discussion in Honeyfund of identical concepts specified 

under Chapter 760, the Pernell Plaintiffs highlight some of the myriad ambiguities 

present in the challenged provisions. See, e.g., ECF No. 13 at 36–39, in Case No.: 

4:22cv304-MW/MAF; ECF No. 13-5 ¶ 15 (Sandoval Declaration) (“But my 

instruction could [be] perceived as violating the Stop W.O.K.E. Act by promoting 

the concept that my students should not attempt to treat their audience without 

respect to their racial identities—a concept I’m not even sure how to interpret. 

Indeed, [this concept] has become the center of conversations and questions I engage 

in with colleagues, because nobody can figure out what it means.”); id. ¶ 24 (noting 

ambiguity about “objectivity”).  
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Defendants respond that the concepts are not vague because they use “plain, 

everyday language” with an “ordinary or natural meaning” that is “commonly 

known or can easily be discerned.” ECF No. 52 at 33, in Case No.: 4:22cv304-

MW/MAF (quoting Tracy v. Fla. Atl. Univ. Bd. of Trs., 980 F.3d 799, 807 (11th Cir. 

2020)). Defendants further assert the plain language of the challenged provisions 

must be judged by a more forgiving standard, because they regulate the speech of 

public employees, not the public at large. Id. at 34.  

As this Court previously noted in Honeyfund, Defendants are correct in the 

sense that the IFA is not rendered vague merely because it does not define its terms. 

See Honeyfund, 2022 WL3486962, at *12 (citing Asgrow Seed Co. v. Winterboer, 

513 U.S. 179, 187 (1995) (“When terms used in a statute are undefined, we give 

them their ordinary meaning.”)). Nonetheless, as this Court previously made clear—

both in Honeyfund and at the hearing on Plaintiffs’ motions—the fact that the IFA 

uses real words found in an English dictionary does not magically extinguish 

vagueness concerns. See Honeyfund, 2022 WL3486962, at *12 (citing Yates v. 

United States, 574 U.S. 528, 537 (2015) (“Whether a statutory term is unambiguous 

. . . does not turn solely on dictionary definitions of its component words.”)).  

Here, however, Defendants throw out their dictionary definitions from 

Honeyfund in favor of restatements of the statutory text and emphasis on the 

vagueness standard for public employees—namely whether “ ‘ordinary persons 
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using ordinary common sense would be notified that certain conduct will put them 

at risk’ of violating the Act.” ECF No. 52 at 33, in Case No.: 4:22cv304-MW/MAF 

(quoting O’Laughlin v. Palm Beach Cnty., 30 F.4th 1045, 1055 (11th Cir. 2022)). 

But Defendants’ change of tack and new emphasis on “common sense” only 

emphasizes the vagueness of the challenged provisions, particularly when it comes 

to the “objective instruction” savings clause discussed at length below. 

Defendants may be right that some of the eight concepts are not vague. But 

some certainly are, even under this “ordinary person using common sense” test for 

public employees. For example, concept four is mired in obscurity, bordering on the 

unintelligible. Under that provision, educators cannot endorse the view that 

“[m]embers of one race, color, sex, or national origin cannot and should not attempt 

to treat others without respect to race, color, sex, or national origin.” 

§ 760.10(8)(a)(4), Fla. Stat. (emphases added). As this Court recognized in 

Honeyfund, concept four thus features a rarely seen triple negative, resulting in a 

cacophony of confusion. See Ne. Pa. Freethought Soc’y v. Cnty. of Lackawanna 

Transit Sys., 938 F.3d 424, 437 n.2 (3d Cir. 2019) (striking down prohibition on 

political speech with “a tangle of double negatives that [was] vague enough to 

ensnare nearly any message” and lacked “a sufficiently definite standard . . . to 

exercise discretion”); Albanese v. McGinnis, 823 F. Supp. 521, 563 (N.D. Ill. 1993) 

199a



115 
 

(“Triple negatives are not conducive to comprehension.”). It is unclear what is 

prohibited and even less clear what is permitted.  

Defendants’ effort to clear things up amounts to rewriting the provision: “to 

say that an individual ‘cannot and should not’ try to treat people the same no matter 

their race is to say that the individual is either unable or should be unwilling to treat 

people the same regardless of their race.” ECF No. 52 at 36–37, in Case No.: 

4:22cv304-MW/MAF. But canceling out two of the negatives—i.e., educators 

cannot endorse the view that members of one demographic can and should attempt 

to treat others with respect to the listed characteristics—does little good. Does this 

prohibit anything other than colorblindness? Does it ban topics such as affirmative 

action and diversity? Can educators acknowledge their students’ differing cultural 

backgrounds? In sum, concept four is “so vague that men of common intelligence 

must necessarily guess at its meaning and differ as to its application.” Connally v. 

Gen. Constr. Co., 269 U.S. 385, 391 (1926).  

Regardless of whether some of the eight concepts are vague, however, 

Plaintiffs claim the entire statute is rendered vague by the provision permitting 

“discussion” of the concepts if “given in an objective manner without endorsement.” 

ECF No. 13 at 39, in Case No.: 4:22cv304-MW/MAF; ECF No. 19 at 44–45, in Case 

No.: 4:22cv324-MW/MAF. Rather than resorting again to dictionary definitions, 

Defendants respond by pointing to some of the Pernell Plaintiffs’ declarations, 
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which note their research and teaching challenges the notion of “objectivity.” 

Defendants assert the law is not vague because these professors “obviously must 

have some understanding of what ‘the notion of objectivity’ is in the first place.” 

ECF No. 52 at 35, in Case No.: 4:22cv304-MW/MAF. But this is another red herring. 

Simply because some of the Pernell Plaintiffs challenge the “ideal” of “objectivity” 

with respect to their areas of study, ECF No. 13-4 ¶ 29, or situate their approach to 

research and teaching through a “positionality” lens as opposed to an “objectivity” 

lens, ECF No. 13-5 ¶ 17, does not make the IFA any less vague when it comes to 

how section 1000.05(4)(b) and its implementing regulation will be applied to future 

instruction or training.  

Indeed, Defendants’ decision to avoid referencing any respected lexicon is 

unsurprising given that Defendants’ preferred construction of “objectivity” ignores 

any plain meaning of the term and fails to square with any commonsense 

understanding. Indeed, in Honeyfund, counsel for Defendants—who, as mentioned 

above, are the same lawyers now representing Defendants in the cases at issue 

here—relied upon the Merriam-Webster Dictionary to define “objective,” noting 

that “ ‘to discuss a concept in an objective manner’ is, obviously, to discuss it by 

‘expressing or dealing with facts or conditions as perceived without distortion by 

personal feelings, prejudice or interpretation.’ ” Honeyfund, 2022 WL 3486962, at 

*14. But now, defense counsel ignores Merriam-Webster and doubles down on the 
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idea that “objective” equals discussing without approval and/or criticizing or 

condemning the specified ideas.  

For example, Defendants emphasize that “[t]he statute’s dichotomy between 

discussing a concept ‘in an objective manner’ as distinct from ‘endorsing’ or 

‘espousing’ the concept provides more than fair notice of what is prohibited.” ECF 

No. 52 at 35–36, in Case No.: 4:22cv304-MW/MAF. According to Defendants, the 

plain meaning of “objective,” when read together with “endorsing” or “espousing,” 

allows for discussion of the eight concepts “as concepts that others have articulated” 

but not for “voicing approval the concepts”—for example, “saying the concept is 

correct or true.” Id. at 36. Thus, Defendants suggest it is obvious that “objective” 

means, simply, “without approval.”  

Of course, Defendants’ construction redefines the notions of both 

“objectivity” and “criticism.” As the Novoa Plaintiffs succinctly put it, “[i]t suggests 

that speech condemning a viewpoint is objective, but approving a viewpoint renders 

the teaching unobjective.” ECF No. 19 at 44–45, in Case No.: 4:22cv324-MW/MAF. 

Defendants dig their heels into this doublespeak while relying upon other 

notions of “objectivity” that arguably contradict their own point.59 For example, 

 
59 Even the definition of “objective” provided by the IFA’s sponsor, Representative (then-

Speaker pro tempore) Bryan Avila, seems contradictory. When asked to define what it means to 
teach something from an objective standpoint under the IFA, Representative Avila stated, 
“[S]omething that would compel someone to feel a sense of guilt, or a sense of anguish, or 
something to that extent . . . would certainly violate that piece of being objective within a 
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Defendants cite the Florida Board of Education’s “useful, albeit obvious, description 

of the distinction between discussion and endorsement.” ECF No. 52 at 36, in Case 

No.: 4:22cv304-MW/MAF. The quoted rule suggests that “teachers serve as 

facilitators for student discussion and do not share their personal views or attempt to 

indoctrinate or persuade students to a particular point of view.” Id. (emphasis added) 

(quoting Fla. Admin. Code Ann. R. 6A-1.0941424(3)(c)).60 But this quoted language 

suggests that teachers should avoid persuading students “to a particular point of 

view,” either by approving of particular viewpoints or by criticizing those 

 
classroom.” See ECF No. 19-12, in Case No.: 4:22cv324-MW/MAF (January 26, 2022, House 
Judiciary Committee Hearing). Thus, Representative Avila’s definition of “objective” hinges upon 
the subjective response of the professor’s students. Such a standard can hardly be considered 
objective in any sense of the word. Indeed, it makes it impossible for a professor to know for 
certain what speech violates the IFA. To put it plainly, Representative Avila’s view of the IFA 
offers a heckler’s veto to the professor’s students. His understanding of “objectivity” would force 
professors to walk on eggshells when discussing certain topics to avoid upsetting the most sensitive 
or unreasonable student in class. How, under such a standard, would a professor be able to discuss 
topics like discrimination, racism, or even the civil rights movement and know beforehand which 
viewpoints are allowed if a student like Richard Spencer, or any other white supremacist, was 
enrolled in their course? See, e.g., National Policy Institute’s Richard Spencer speaking 
engagement confirmed for Oct 19 at UF, University of Florida Media Advisory, 
https://news.ufl.edu/for-media/media-advisories/archive/2017/10/national-policy-institutes-richa 
rd-spencer-speech-confirmed-for-oc.html (last visited Nov. 2, 2022) (noting that “UF leadership 
has denounced Spencer’s white supremacist rhetoric”). 
 

60 Defendants do not cite the full rule. Rule 6A-1.0941424(3)(c) provides in full, “Efficient 
and faithful teaching further means that any discussion is appropriate for the age and maturity level 
of the students, and teachers serve as facilitators for student discussion and do not share their 
personal views or attempt to indoctrinate or persuade students to a particular point of view that is 
inconsistent with the Next Generation Sunshine State Standards and the Benchmarks for Excellent 
Student Thinking (B.E.S.T.) Standards.” It thus defines “efficient and faithful teaching” to include 
refraining from sharing personal views or persuading students to points of view that are 
inconsistent with state standards applicable to public K-12 schools. See § 1003.42(2), Fla. Stat. 
(2022).  
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viewpoints during class discussion. In other words, the quoted rule would have 

teachers avoid both praise and criticism of a particular idea to steer clear of 

“indoctrination.” 

Defendants further displayed their nonsensical reading of “objective” during 

the hearing on Plaintiffs’ motions. When asked whether a professor who wished to 

instruct on one or some of the eight concepts in an “objective” manner would run 

afoul of the challenged provisions by inviting knowledgeable guest speakers to 

discuss both the pros and the cons of one of the concepts, defense counsel argued 

that the “statute is very clear,” and you would have to analyze the two guest speakers 

“apart from each other, not necessarily in conjunction with each other.” Tr. at 80–

81. In so doing, defense counsel suggested that a guest speaker who promoted one 

of the eight concepts as part of a classroom debate where all sides of the issue were 

represented would still run afoul of the law. See id. Thus, according to defense 

counsel, “objective” instruction allows for only one side of the debate in Florida’s 

public universities—or for no debate at all. 

All this is to say that the plain meaning of the “objective” instruction 

provisions is utterly ambiguous. Assuming, arguendo, that this Court construes 

“objective” to mean “expressing or dealing with facts or conditions as perceived 

without distortion by personal feelings, prejudice or interpretation,” Honeyfund, 

2022 WL 3486962, at *14 (quoting Objective, Merriam-Webster.com, 
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https://bit.ly/3zcLbB1 (last visited October 24, 2022)), the term loses that meaning 

when paired with the adverbial phrase “without endorsement of the concepts.” 

Simply put, “objective” instruction allows for the most zealous condemnation of the 

eight concepts—motivated by an instructor’s own personal prejudice or biases—but 

apparently permits not a single classroom debate between instructors or guest 

speakers who wish to promote the merits of their position, so long as one of their 

viewpoints falls on the list of specified concepts. The State of Florida has redefined 

“objectivity” in a manner that does not comport with common sense. No ordinary 

person would understand “objective” instruction to allow for this imbalance.61 Cf. 

Arnett v. Kennedy, 416 U.S. 134, 159–60 (1974) (holding that federal statute 

authorizing discharge of federal employees for “such cause as will promote the 

efficiency of the service” was neither void for vagueness nor overbroad in light of 

“longstanding principles of employer-employee relationships” and “[the availability 

of legal counsel] to employees who [sought] advice on the interpretation of the Act 

and its regulations”); see also San Filippo v. Bongiovanni, 961 F.2d 1125, 1137 (3d 

Cir. 1992) (rejecting vagueness challenge to university regulation that permitted 

 
61 Indeed, Representative Avila suggested that the Florida Legislature was more concerned 

about teachers injecting any personal opinions into the class discussion. See ECF No. 19-1 at 8 
(“We’re not saying that you can’t have those discussions. What we’re saying is you can’t inject 
your own personal point of view into the discussion.”). But the challenged provisions don’t just 
regulate personal opinions—they also prohibit any viewpoint, whether personally held or not, that 
contradicts the State’s opinion on the specified concepts. Indeed, it bears repeating that the IFA 
considers professors who inject their own point of view condemning the specified topics to be 
teaching in an “objective manner.” 
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dismissal for failure to maintain “standards of sound scholarship and competent 

teaching,” and noting “[a] reasonable ordinary person using his common sense and 

general knowledge of employer-employee relationships would have fair notice that 

the conduct the University charged [appellant] with put him at risk of dismissal” and 

that “[i]t is not unfair or unforeseeable for a tenured professor to be expected to 

behave decently towards students and coworkers, to comply with a superior’s 

directive, and to be truthful and forthcoming in dealing with payroll, federal research 

funds or applications for academic positions”). 

Defendants’ remaining arguments are unpersuasive. Defendants assert that 

because the term “objective” is used in a collective bargaining agreement governing 

a portion of university faculty, Plaintiffs “cannot credibly claim” they are unable to 

understand the term as it’s used in the challenged provisions. For starters, Professor 

Novoa is not subject to the cited collective bargaining agreement and cannot be held 

to understand language which does not bind her. See ECF No. 39 at 27, in Case No.: 

4:22cv324-MW/MAF. At most, only one of the cited collective bargaining 

agreements, ECF Nos. 19-7 and 19-9, in Case No.: 4:22cv324-MW/MAF, appears 

to bind Plaintiff Almond, as he is the only professor from FSU who is a party to this 

litigation. 

More importantly, the fact that “objective and skillful” instruction is included 

in a collective bargaining agreement for other university professors does not make 
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the challenged provisions any less vague. Instead, the exhibits Defendants cite for 

this proposition undermine their point. For example, the Valencia College guidance 

for faculty and deans, ECF No. 19-9, in Case No.: 4:22cv324-MW/MAF, construes 

the challenged language “in an objective manner without endorsement” to be 

consistent with the College’s existing policy on academic freedom, which requires 

professors to “present such matters objectively and skillfully.” Id. at 5. In offering 

the College’s “best understanding” of each of the concepts, the guidance 

recommends “including multiple perspectives on them,” in order to present those 

eight concepts “objectively.” Id. at 7. But as noted above, Defendants construe the 

challenged provisions such that even presenting multiple perspectives may still run 

afoul of the “objective” instruction savings clause if the instructor happens to 

“promote” or “endorse” one of the concepts in the process. These attempts to 

reconcile the challenged provisions with their own policies on academic freedom 

demonstrate the disconnect between this new notion of “objectivity” and the 

institutions’ common-sense understanding of the term. 

Furthermore, Defendants assert “the scienter requirement in the Act and the 

Board’s Regulation 10.005 eliminates [sic] any genuine vagueness concerns.” ECF 

No. 52 at 39, in Case No.: 4:22cv304-MW/MAF. This Court understands that “a 

scienter requirement may mitigate a law’s vagueness, especially with respect to the 

adequacy of notice that the conduct is proscribed.” United States v. Biro, 143 F.3d 
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1421, 1430 (11th Cir. 1998) (cleaned up). But Defendants identify no explicit 

scienter requirement in the statute with respect to instructors’ actions. Indeed, they 

rely on the notion that the terms “espouses, promotes, advances, inculcates, or 

compels” imply a state of mind. And even if these actions imply a state of mind 

necessary to violate the challenged provisions’ broad prohibitions on expressing 

certain viewpoints, they do nothing to clarify how a professor can continue to 

incorporate such discussions in their classrooms in an “objective” manner without 

violating the law.  

Defendants’ reliance on Regulation 10.005 concerning enforcement of the 

IFA against individual professors is similarly misplaced. Defendants assert that the 

Board’s enforcement procedure helps eliminate any risk of arbitrary enforcement. 

ECF No. 52 at 39, in Case No.: 4:22cv304-MW/MAF. Not so.  

The regulation provides that in the event “an instruction or training is [found 

to be] inconsistent with the university regulation [prohibiting expression of 

viewpoints in favor of the eight concepts],” the university “shall . . . take prompt 

action to correct the violation.” See Regulation 10.005(3)(c), available at 

https://www.flbog.edu/wp-content/uploads/2022/08/10.005-Prohibition-of-Discrim 

ination-in-University-Training-or-Instruction.pdf (last visited Oct. 25, 2022). Such 

“prompt action” includes “mandating that the employee(s) responsible for the 

instruction or training modify it to be consistent with the university regulation, 
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issuing disciplinary measures where appropriate and remove, by termination if 

appropriate, the employee(s) if there is a failure or refusal to comply with the 

mandate.” Id. In support of their argument, Defendants distort this mechanism as 

one which “reserve[es] punishment to only examples where an employee refuses to 

correct prohibited teaching.” ECF No. 52 at 39, in Case No.: 4:22cv304-MW/MAF. 

But as the regulation’s plain language states, removal—including termination—may 

also occur if there is merely a “failure” to comply with the university’s mandate. 

This “failure” requires no affirmative knowing or willful act on the professor’s part. 

Instead, a professor may mistakenly overstep the State’s viewpoint ban in a good-

faith attempt to teach “objectively”—and can be fired as a result.  

As this Court noted in Honeyfund, things are not as simple as Defendants 

portray. See 2022 WL 3486962, at *13 (“To start, few terms are as loaded and 

contested as ‘objective.’ And many would suggest that it is impossible to discuss a 

concept—or anything for that matter—‘as perceived without distortion by personal 

feelings, prejudice, or interpretation.’ This is especially true when discussing 

concepts rooted in historical phenomena, like systemic racism, critical race theory, 

white privilege, and male privilege.”). “As Justice Stevens observed, ‘[i]t is hardly 

a novel insight that history is not an objective science . . . . The historian must choose 

which pieces to credit and which to discount, and then must try to assemble them 

into a coherent whole.’ ” Id. (quoting McDonald v. City of Chi., 561 U.S. 742, 907 
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(2010) (Stevens, J., dissenting)). “And such objective discussion, if attainable, is 

even more difficult with respect to controversial matters like the eight prohibited 

concepts here, where many, including Defendants, question their legitimacy.” Id.  

Lacking explicit standards to circumscribe enforcement of “objectivity,” 

Defendants can weaponize this term to further discredit the eight concepts in the 

“marketplace of ideas,” which now permits endorsement of only one side of the 

debate. Accordingly, because this “objectivity” savings clause commands the entire 

statute, the IFA is impermissibly vague on its face in violation of the Due Process 

Clause of the Fourteenth Amendment.62 

E 

Finally, this Court considers the Novoa Plaintiffs’ overbreadth claim.63 While 

laws that fail to clearly define their prohibitions are void for vagueness, “[a] clear 

and precise enactment may nevertheless be ‘overbroad’ if in its reach it prohibits 

 
62 This Court need not confront severability because the unconstitutionally vague 

“objectivity” savings clause, which governs both the challenged statute and regulation, renders the 
provisions as a whole unconstitutionally vague. Thus, even if the IFA’s amendments to the FEEA 
did not constitute an unconstitutional viewpoint-based restriction on speech and some of the eight 
concepts were not vague, the entire provision would still be unconstitutionally vague in violation 
of the Fourteenth Amendment’s Due Process Clause. Accordingly, the Pernell Plaintiffs have 
standing to enjoin the members of the Board of Governors from enforcing the “objectivity” savings 
clause with respect to all eight concepts. The Novoa Plaintiffs are entitled to a more limited 
injunction against the members of the Board of Governors and the members of the USF Board of 
Trustees with respect to the concepts they have standing to challenge and which implicate the 
“objectivity” savings clause. 

 
63 The Pernell Plaintiffs have not raised an overbreadth claim. Thus, this Court’s analysis 

is limited to the briefing in the Novoa case.  
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constitutionally protected conduct.” Grayned, 408 U.S. at 114. Overbroad laws 

violate the First Amendment because they punish “a ‘substantial’ amount of 

protected free speech, ‘judged in relation to the statute’s plainly legitimate       

sweep.’ ” Virginia v. Hicks, 539 U.S. 113, 118–19 (2003) (quoting Broadrick v. 

Oklahoma, 413 U.S. 601, 615 (1973)). 

Here, the Novoa Plaintiffs argue that the IFA “lacks any legitimate purpose” 

and, thus, “is always overbroad in relation to its legitimate sweep.” ECF No. 19 at 

43, in Case No.: 4:22cv324-MW/MAF. This Court agrees that the challenged 

provisions lack any legitimate sweep. As articulated above, the challenged 

provisions of the IFA unconstitutionally discriminate on the basis of viewpoint in 

violation of the First Amendment and are impermissibly vague in violation of the 

Fourteenth. Thus, under either analysis, the challenged provisions of the IFA have 

no legitimate sweep. And the very concept of overbreadth presupposes that there is 

some legitimate sweep. So, because the challenged provisions have no legitimate 

sweep, the overbreadth doctrine does not apply. Thus, this Court concludes that 

Plaintiffs have not demonstrated a likelihood of success on the merits for their 

overbreadth claim, given the challenged provisions’ lack of legitimate sweep against 

which to judge any alleged overbreadth. This is simply the wrong vehicle by which 

to challenge the statute. 
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V 

A 

Recall that the remaining preliminary injunction factors are (1) that Plaintiffs 

will suffer irreparable injury absent an injunction, (2) that the harm to Plaintiffs of 

not granting an injunction outweighs the harm an injunction would cause 

Defendants, and (3) that the injunction would not be adverse to the public interest. 

Siegel, 234 F.3d at 1176. Here, the remaining preliminary injunction factors are 

thoroughly intertwined with considerations already discussed regarding the merits 

of Plaintiffs’ claims. On balance, these factors weigh in favor of granting Plaintiffs’ 

motion for preliminary injunction. 

First, absent an injunction, Plaintiffs will suffer irreparable injury because an 

ongoing First Amendment violation—which the IFA inflicts—constitutes 

irreparable injury. Speech First, Inc., 32 F.4th at 1128. Second, weighing Plaintiffs’ 

First Amendment injury against Defendants’ interest, the scale tips decisively in 

Plaintiffs’ favor. See KH Outdoor, LLC v. City of Trussville, 458 F.3d 1261, 1272 

(11th Cir. 2006). This is because the state “has no legitimate interest in enforcing an 

unconstitutional ordinance.” Id. Third, an injunction would not be adverse to the 

public interest. After all, as noted above, “[t]he public has no interest in enforcing 

an unconstitutional ordinance.” Id. at 1272–73. And as the Supreme Court has 

recognized, “[t]he First Amendment, in particular, serves significant societal 
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interests.” First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 776 (1978). Plus, the 

portions of the FEEA that the IFA did not amend remain in effect to protect 

Floridians from discrimination in education. 

In sum, because Plaintiffs have carried their burden as to all four of the 

preliminary injunction factors, this Court finds that they are entitled to a preliminary 

injunction. 

B 

Having determined the merits of Plaintiffs’ motions, this Court must now 

decide the scope of relief to which they are entitled. Here, Plaintiffs present their 

case as a facial challenge to the IFA and implementing regulation. Although a party’s 

characterization of their challenge as facial or as-applied is not determinative, Jacobs 

v. Fla. Bar, 50 F.3d 901, 905 n.17 (11th Cir. 1995), this Court agrees that Plaintiffs 

bring facial challenges in both their First Amendment viewpoint discrimination and 

Fourteenth Amendment vagueness claims.  

“A facial challenge is an attack on a statute itself as opposed to a particular 

application.” City of L.A. v. Patel, 576 U.S. 409, 415 (2015). Plaintiffs’ First 

Amendment claims are facial challenges because they attack the validity of the IFA 

and Regulation 10.005, rather than any particular application of the IFA or 

Regulation 10.005. See ECF No. 1 ¶¶ 211–218, in Case No: 4:22cv304-MW/MAF; 

ECF No. 1 ¶¶ 271–285, in Case No: 4:22cv324-MW/MAF. The same is true with 
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respect to their Fourteenth Amendment vagueness challenges. See ECF No. 1 ¶¶ 

226–232, in Case No: 4:22cv304-MW/MAF; ECF No. 1 ¶¶ 334–355, in Case No: 

4:22cv324-MW/MAF.  

Considering the nature of Plaintiffs’ claims, this Court must next decide 

whether Plaintiffs have met their burden to obtain facial relief. “[A] plaintiff must 

establish that a ‘law is unconstitutional in all of its applications’ ” to get facial relief. 

Patel, 576 U.S. at 418 (quoting Wash. State Grange v. Wash. State Republican Party, 

552 U.S. 442, 449 (2008)). Here, Plaintiffs make that showing as to both their First 

Amendment viewpoint discrimination claims and their Fourteenth Amendment 

vagueness claims.  

For their First Amendment viewpoint discrimination claims, Plaintiffs 

demonstrate that the IFA and Regulation 10.005 impermissibly discriminate based 

on viewpoint. “The facial viewpoint bias in the law results in viewpoint-

discriminatory applications.” Iancu, 139 S. Ct. at 2299–300. Discriminating based 

on viewpoint—and running afoul of “a core postulate of free speech law”—removes 

the need for this Court to “pause to consider whether the [viewpoint restriction] 

might admit some permissible applications . . . before striking it down.” Id. at 2300, 

2302. And as for Plaintiffs’ Fourteenth Amendment claims, the vagueness of the 

objectivity “savings clause,” included in both the IFA and the regulation, implicates 

214a



130 
 

any training or instruction on the IFA’s eight concepts, leaving the statute and 

Regulation 10.005 unconstitutionally vague in all of their applications.  

Accordingly, Plaintiffs are entitled to facial relief on both their First 

Amendment viewpoint discrimination claims and their Fourteenth Amendment 

vagueness claims. The members of the University of South Florida Board of Trustees 

are prohibited from enforcing the IFA and Regulation 10.005 against their respective 

employees as to the concepts for which Plaintiff Novoa has standing. The members 

of the Board of Governors, however, are prohibited from enforcing the IFA and 

Regulation 10.005 against any state university. Here’s why. 

Only one Plaintiff needs standing to challenge a Defendant’s enforcement of 

the IFA and Regulation 10.005. See Rumsfeld, 547 U.S. at 53 n.2. Each Plaintiff 

established standing against the members of Board of Governors and, as this Court 

discussed above, Plaintiffs are entitled to facial relief on both their First Amendment 

viewpoint discrimination and Fourteenth Amendment vagueness claims. Facial 

relief extends to any entity subject to the Board of Governor’s enforcement of the 

IFA and Regulation 10.005—in other words, all state universities. Accordingly, the 

members of the Board of Governors are enjoined from enforcing the challenged 

provisions with respect to all state universities for each concept that the individual 

Plaintiffs have standing to challenge. As set out in detail in this Court’s discussion 

on standing, the Pernell Plaintiffs have standing to challenge all eight concepts on 
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both First Amendment and Fourteenth Amendment grounds. The Novoa Plaintiffs 

have standing to challenge the first, second, third, fifth, and seventh concepts on the 

same grounds.  

VI 

This Court next considers whether Plaintiffs must secure a bond in furtherance 

of the preliminary injunction. Rule 65(c) provides that a “court may issue a 

preliminary injunction . . . only if the movant gives security in an amount that the 

court considers proper to pay the costs and damages sustained by any party found to 

have been wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(c). But “it is well-

established that ‘the amount of security required by the rule is a matter within the 

discretion of the trial court . . . [, and] the court may elect to require no security at 

all.’ ” BellSouth Telecomms., Inc. v. MCImetro Access Transmission Servs., 425 F. 

3d 964, 971 (11th Cir. 2005) (alteration in original) (quoting City of Atlanta v. Metro. 

Atlanta Rapid Transit Auth., 636 F.2d 1084, 1094 (5th Cir. Unit B 1981)). Moreover, 

“[w]aiving the bond requirement is particularly appropriate where a plaintiff alleges 

the infringement of a fundamental constitutional right.” Curling v. Raffensperger, 

491 F. Supp. 3d 1289, 1326 n.25 (N.D. Ga. 2020) (quoting Complete Angler, LLC 

v. City of Clearwater, 607 F. Supp. 2d 1326, 1335 (M.D. Fla. 2009)). Here, 

considering that the IFA’s unlawful impact on Plaintiffs’ First Amendment rights 

weighs against requiring a bond, this Court waives the bond requirement. 
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VII 

Finally, having determined a preliminary injunction is warranted, this Court 

addresses whether it will stay that injunction pending appeal. Stays pending appeal 

are governed by a four-part test: “(1) whether the stay applicant has made a strong 

showing that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially 

injure the other parties interested in the proceeding; and (4) where the public interest 

lies.” Hilton v. Braunskill, 481 U.S. 770, 776 (1987); see also Venues Lines Agency 

v. CVG Industria Venezolana de Aluminio, C.A., 210 F.3d 1309, 1313 (11th Cir. 

2000) (applying the same test). Considering that this test is so similar to that applied 

when considering a preliminary injunction, courts rarely stay a preliminary 

injunction pending appeal. That rings true here. Because no exceptional 

circumstances justify staying this Order pending appeal, see Brenner, 999 F. Supp. 

2d at 1292 (issuing a rare stay of a preliminary injunction given the public interest 

in stable marriage laws across the country), this Court refuses to do so. Defendants 

have every right to appeal, and this Court sees no reason to delay Defendants in 

seeking an appeal by requiring them to move to stay under Rule 62. 

VIII 

The people of Florida have weathered many storms in recent years. But the 

tensions giving rise to the Individual Freedom Act are not unlike those tensions from 
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another tumultuous era, one “that roiled the country during and after the First World 

War.”64 A prescient example of this fraught time comes to mind—namely, the 

resignation of Columbia University Professor Charles Beard. 

 Given the pressing issues of the day, “we stand on the threshold of an era 

which will call for all the emancipated thinking that America can command.”65 Such 

was the conviction of Professor Beard, in October 1917, when he wrote those words 

in his resignation letter to the President of Columbia University. At the time, 

Professor Beard resigned in protest of the firing of two anti-war professors. 

Notwithstanding his own view that the United States should declare war with 

Germany, Professor Beard recognized that “thousands of [his] countrymen do not 

share this view” and that “[t]heir opinions cannot be changed by curses or 

bludgeons.” Instead, he asserted that “[a]rguments addressed to their reason and 

understanding are our best hope.”  

In decrying the Board of Trustees’s decision to fire his anti-war colleagues, 

Professor Beard urged that “[s]uch arguments . . . must come from men whose 

 
64 See, e.g., ADAM HOCHSCHILD, AMERICAN MIDNIGHT: THE GREAT WAR, A VIOLENT 

PEACE, AND DEMOCRACY’S FORGOTTEN CRISIS (2022) (noting that the “tensions that roiled the 
country during and after the First World War still linger today,” and arguing that “a vigilant respect 
for civil rights and constitutional safeguards” is necessary “to save ourselves from ever slipping 
back into the darkness again”).  
 

65 Quits Columbia; Assails Trustees, N.Y. Times, Oct. 9, 1917, at 1 (quoting resignation 
letter of Professor Charles A. Beard to President of Columbia University), available at 
https://timesmachine.nytimes.com/timesmachine/1917/10/09/96274988.html?pageNumber=1.  
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disinterestedness is above all suspicion, whose independence is beyond all doubt, 

and whose devotion to the whole country, as distinguished from any single class or 

group is above all question.”66 He asserted “the question of academic freedom” is 

also “the question of intellectual and spiritual leadership in American democracy.”67 

Echoing this belief 35 years later, Justice Frankfurter opined that “[i]t is the special 

task” of our professors—the “priests of our democracy”—“to foster those habits of 

open-mindedness and critical inquiry which alone make for responsible citizens.” 

Wieman, 344 at 196 (Frankfurter, J., concurring).  

In this case, the State of Florida lays the cornerstone of its own Ministry of 

Truth under the guise of the Individual Freedom Act, declaring which viewpoints 

shall be orthodox and which shall be verboten in its university classrooms. 

Borrowing from Professor Beard’s comments—which are equally applicable here—

under the State of Florida’s control, those “who love the smooth and easy will turn 

to teaching,” so long as “[p]erfunctory performance of statutory duties . . . bring[s] 

the paycheck.”68 But educators “of will, initiative, and inventiveness, not afraid of 

 
66 This Court recognizes the terminations that so disturbed Professor Beard resulted from 

statements the anti-war professors made outside of the classroom. Nonetheless, this example 
reinforces the principle that academic freedom suffers when those who control the university seek 
to impose their own orthodoxy upon those who teach. 
 

67 Charles A. Beard, The University and Democracy, THE DIAL, April 11, 1918, at 335. 
 
68 Id. at 336. 
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falling into error in search for truth, will shun such a life of futile lubricity, as the 

free woman avoids the harem.”69  

Striking at the heart of “open-mindedness and critical inquiry,” the State of 

Florida has taken over the “marketplace of ideas” to suppress disfavored viewpoints 

and limit where professors may shine their light on eight specific ideas. And 

Defendants’ argument permits zero restraint on the State of Florida’s power to 

expand its limitation on viewpoints to any idea it chooses.  

One thing is crystal clear—both robust intellectual inquiry and democracy 

require light to thrive. Our professors are critical to a healthy democracy,70 and the 

State of Florida’s decision to choose which viewpoints are worthy of illumination 

and which must remain in the shadows has implications for us all. If our “priests of 

democracy” are not allowed to shed light on challenging ideas, then democracy will 

die in darkness.71 But the First Amendment does not permit the State of Florida to 

muzzle its university professors, impose its own orthodoxy of viewpoints, and cast 

us all into the dark.  

Accordingly,  

 
69 Id. 
 
70 See Austin, 580 F. Supp. 3d at 1175. 

 
71 See Paul Farhi, The Washington Post’s New Slogan Turns Out to Be an Old Saying, The 

Washington Post, Feb. 24, 2017, https://www.washingtonpost.com/lifestyle/style/the-washington-
posts-new-slogan-turns-out-to-be-an-old-saying/2017/02/23/cb199cda-fa02-11e6-be05-
1a3817ac21a5_story.html.  
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IT IS ORDERED: 

1. The Pernell Plaintiffs’ motion for a preliminary injunction, ECF No. 12, in 

Case No.: 4:22cv304-MW/MAF, is GRANTED in part. 

2. Defendants Manny Diaz, Jr.; Brian Lamb; Eric Silagy; Timothy M. Cerio; 

Richard Corcoran; Aubrey Edge; Patricia Frost; Nimna Gabadage; Edward 

Haddock; Ken Jones; Darlene Luccio Jordan; Alan Levine; Charles H. 

Lydecker; Craig Mateer; Steven M. Scott; Deanna Michael;72 and Kent 

Stermon—all in their official capacities as members of the Florida Board of 

Governors of the State University System—must take no steps to enforce the 

following until otherwise ordered: 

a. Sections 1000.05(4)(a)–(b), Florida Statutes; and 

b. the Board of Governors’s Regulation 10.005(2)–(3) and (4)(d). 

3. The preliminary injunction binds the above-listed Defendants and their 

officers, agents, servants, employees, and attorneys—and others in active 

concert or participation with any of them—who receive actual notice of this 

injunction by personal service or otherwise. 

4. The motion, ECF No. 12, in Case No.: 4:22cv304-MW/MAF is otherwise 

DENIED in part as to Defendants the University of Florida Board of Trustees; 

 
72 Defendant William Self’s term as a member of the Board of Governors appears to have 

expired. Pursuant to Federal Rule of Civil Procedure 25(d), Deeana Michael, in her official 
capacity as a member of the Board of Governors, is substituted for Defendant William Self. 
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the University of South Florida Board of Trustees; the Florida International 

University Board of Trustees; the Florida A&M University Board of Trustees; 

the Florida State University Board of Trustees; and the University of Central 

Florida Board of Trustees. 

5. The Novoa Plaintiffs’ motion for a preliminary injunction, ECF No. 19, in 

Case No.: 4:22cv324-MW/MAF, is GRANTED in part. 

6. Defendants Manny Diaz, Jr.; Brian Lamb; Eric Silagy; Timothy M. Cerio; 

Richard Corcoran; Aubrey Edge; Patricia Frost; Nimna Gabadage; Edward 

Haddock; Ken Jones; Darlene Luccio Jordan; Alan Levine; Charles H. 

Lydecker; Craig Mateer; Deanna Michael; Steven M. Scott; and Kent 

Stermon—all in their official capacities as members of the Florida Board of 

Governors of the State University System—must take no steps to enforce the 

following until otherwise ordered: 

a. Sections 1000.05(4)(a)1.–3., 5., and 7., Florida Statutes, and Section 

1000.05(4)(b), Florida Statutes as to those concepts;   

b. the Board of Governors’s Regulation 10.005(2)–(3) and (4)(d) as to the 

first, second, third, fifth, and seventh concepts listed in Regulation 

10.005(1)(a)1.–3., 5., and 7. 

7. Defendants Timothy L. Boaz; Sandra Callahan; Michael Carrere; N. Rogan 

Donelly; Michael E. Griffin; Oscar Horton; Lauran Monbarren; Nithin 
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Palyam; Shilen Patel; Fredrick Piccolo; Melissa Seixas; Jenifer Jasinski 

Schneider; and William Weatherford—all in their official capacities as 

members of the University of South Florida Board of Trustees—must take no 

steps to comply with the following until otherwise ordered: 

a. Sections 1000.05(4)(a)1.–3., 5., and 7., Florida Statutes, and Section 

1000.05(4)(b), Florida Statutes as to those concepts;   

b. the Board of Governors’s Regulation 10.005(2)–(3) as to the first, 

second, third, fifth, and seventh concepts listed in Regulation 

10.005(1)(a)1.–3., 5., and 7. 

8. The preliminary injunction binds the above-listed Defendants and their 

officers, agents, servants, employees, and attorneys—and others in active 

concert or participation with any of them—who receive actual notice of this 

injunction by personal service or otherwise. 

9. The motion, ECF No. 19, in Case No.: 4:22cv324-MW/MAF, is otherwise 

DENIED in part as to: 

a. Defendants the Florida Board of Governors of the State University 

System; the University of South Florida Board of Trustees; and Julie 

Leftheris in her official capacity as the Inspector General of the Board 

of Governors; and 

b. The remaining Defendants’ enforcement of or compliance with: 
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i. Sections 1000.05(4)(a)4., 6., and 8., Florida Statutes;   

ii. the Board of Governors’s Regulation 10.005 as to the fourth, 

sixth, and eighth concepts listed in Regulation 10.005(1)(a)4., 6., 

and 8. 

SO ORDERED on November 17, 2022.  

      s/ Mark E. Walker   
      Chief United States District Judge 
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U.S. CONST. amend. I 
 
Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances. 
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10.005 Prohibition of Discrimination in University Training or Instruction 
 

(1) Definitions.  For purposes of this regulation, the enumerated terms are defined as 
follows: 

(a) “Concepts” are the following: 
1. Members of one race, color, national origin, or sex are morally superior to 

members of another race, color, national origin, or sex.  
2. A person, by virtue of his or her race, color, national origin, or sex is 

inherently racist, sexist, or oppressive, whether consciously or 
unconsciously.  

3. A person's moral character or status as either privileged or oppressed is 
necessarily determined by his or her race, color, national origin, or sex.  

4. Members of one race, color, national origin, or sex cannot and should not 
attempt to treat others without respect to race, color, national origin, or 
sex. 

5. A person, by virtue of his or her race, color, national origin, or sex bears 
responsibility for, or should be discriminated against or receive adverse 
treatment because of, actions committed in the past by other members of 
the same race, color, national origin, or sex.  

6. A person, by virtue of his or her race, color, national origin, or sex should 
be discriminated against or receive adverse treatment to achieve 
diversity, equity, or inclusion.  

7. A person, by virtue of his or her race, color, sex, or national origin, bears 
personal responsibility for and must feel guilt, anguish, or other forms of 
psychological distress because of actions, in which the person played no 
part, committed in the past by other members of the same race, color, 
national origin, or sex.  

8. Such virtues as merit, excellence, hard work, fairness, neutrality, 
objectivity, and racial colorblindness are racist or sexist, or were created 
by members of a particular race, color, national origin, or sex to oppress 
members of another race, color, national origin, or sex. 

(b) “Training” is defined as a planned and organized activity conducted by the 
university as a mandatory condition of employment, enrollment, or 
participation in a university program for the purpose of imparting 
knowledge, developing skills or competencies, or becoming proficient in a 
particular job or role.   

(c) “Instruction” is defined as the process of teaching or engaging students with 
content about a particular subject by a university employee or a person 
authorized to provide instruction by the university within a course. 

(d) “Substantiate” is defined as establishing the existence or truth of a particular 
fact through the use of competent evidence. 

(e) “University regulation” is defined as the regulation required by section (2)(a) 
below. 
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(f) “Administrator” means the following high level personnel who have been 
assigned the responsibilities of university-wide academic or administrative 
functions: university president, provost, senior/executive vice presidents, 
vice presidents, associate vice presidents, associate/vice provosts, deans, 
equal opportunity programs director, chief audit executive, and chief 
compliance officer. 

 
(2) University Regulation and Content Review 

(a) Each university shall have a university regulation that prohibits 
discrimination on the basis of race, color, national origin, or sex by subjecting 
any student or employee to training or instruction that espouses, promotes, 
advances, inculcates, or compels such student or employee to believe any of 
the concepts as defined in paragraph (1)(a).  Such university regulation shall 
contain a method for submitting complaints of alleged violations of the 
university regulation and the title and contact information of the office(s) 
designated by the university to receive and maintain such complaints. 

(b) The university regulation shall include that the prohibition in section (2)(a) 
does not prohibit discussion of the concepts as part of a larger course of 
training or instruction, provided such training or instruction is given in an 
objective manner without endorsement of the concepts.   

(c) Each university shall post the university regulation on a public website where 
the university commonly publishes regulations. 

(d) Each university shall periodically review its regulations, policies and 
institutional training materials to ensure that the content does not violate the 
university regulation. 

 
(3) University Investigation and Corrective Action 

(a)  Each administrator who receives a complaint of an alleged violation of the 
university regulation shall timely forward such complaint to the office(s) 
designated to receive such complaints. 

(b) After reviewing the complaint and obtaining any additional information to 
aid in the review, the designated office shall direct, supervise, or coordinate 
the investigation of credible complaints that identify a training or instruction 
that espouses, promotes, advances, inculcates, or compels a student or 
employee to believe any of the concepts. 

(c) In the event the investigation finds that an instruction or training is 
inconsistent with the university regulation, the university shall inform the 
Board of Governors through the Office of Inspector General and take prompt 
action to correct the violation by mandating that the employee(s) responsible 
for the instruction or training modify it to be consistent with the university 
regulation, issuing disciplinary measures where appropriate and remove, by 
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termination if appropriate, the employee(s) if there is a failure or refusal to 
comply with the mandate. 

(d) If the Board of Governors receives a complaint about which it has not been 
previously informed pursuant paragraph 3(c), it shall refer the complaint to 
the subject university’s Chief Audit Executive to be addressed pursuant 
paragraphs 3(a)-(c).  

 
(4) Proceedings to Determine a Substantiated Institutional Violation 

(a) Upon receipt of a credible allegation that a university willfully and 
knowingly failed to correct a violation of the university regulation, the Board 
of Governors’ Office of Inspector General shall conduct an investigation to 
determine if evidence exists to support the allegation and ineligibility for 
performance funding.  In determining whether a university willfully and 
knowingly failed to correct a violation, the Office of Inspector General shall 
consider whether the university made a good faith determination that the 
complaint did not allege a violation of the university regulation or whether it 
took prompt corrective action after it substantiated a violation of the 
university regulation.  If it is determined an external qualified investigative 
firm is necessary to assist with or conduct the investigation, the subject 
university will be responsible for any costs incurred. 

(b) The Inspector General shall submit the investigatory findings to the Chair of 
the university’s Board of Trustees, or the Chair’s designee, which shall have 
twenty (20) business days to submit a written response after receipt of such 
findings.  The Office of Inspector General shall provide a rebuttal, if any, to 
the university within twenty (20) business days after receipt of the 
university’s response.  The university’s response and the Office of Inspector 
General’s rebuttal to the response, if any, shall be included in a final 
investigative report provided to the Board of Governor’s Audit and 
Compliance Committee and the Chair of the university’s Board of Trustees. 

(c) The Board of Governor’s Audit and Compliance Committee shall make a 
recommendation to the Board as to whether it should substantiate an 
allegation that a university willfully and knowingly failed to correct a 
violation of the university regulation.  The Board shall review the 
investigative report and recommendation and make a final decision 
regarding whether the alleged willful and knowing failure to correct a 
violation of the university regulation is substantiated.  Such decision will be 
rendered in writing to the university within twenty (20) business days of the 
meeting at which the report is considered. 

(d) If the Board of Governors determines that a university willfully and 
knowingly engaged in conduct at the institutional level that constituted a 
substantiated violation of section 1000.05(4)(a), Florida Statutes, and failed to 
take appropriate corrective action, the university will be ineligible for 
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performance funding for the next fiscal year following the year in which the 
Board of Governors made the determination. 

 
(5)  Additional Proceedings. 
A university or the complainant may seek judicial review by filing a petition for writ 
of certiorari review with the appropriate circuit court within thirty (30) days of the 
date of the Board’s final decision pursuant to Florida Rule of Appellate Procedure 
9.190(b)(3).  
 

Authority: Section 7(d), art. IX, Fla. Const.; Section 1000.05, Florida Statutes; Section 
1001.92, Florida Statutes; History: New 08-26-22. 
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Respectfully submitted. 
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