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INTEREST OF AMICUS CURIAE* 

Pursuant to Supreme Court Rule 37, the State of 
Florida, through its Surgeon General, respectfully 
submits this brief as amicus curiae in support of Peti-
tioners.  Florida’s Surgeon General manages every as-
pect of public health for the State; he must “[i]dentify, 
diagnose, and conduct surveillance of diseases,” as 
well as “coordinate preparedness for and responses to 
public health emergencies in the state.”  Fla. Stat. 
§  20.43.  Florida similarly has an interest in protect-
ing its citizens from infectious diseases while also 
safeguarding its citizens’ rights to freely exercise their 
religion.  

The Second Circuit’s opinion undermines these in-
terests.  Its misapplication of free-exercise doctrine to 
mandatory vaccination in schools steamrolls the 
rights of religious adherents.  45 States and the Dis-
trict of Columbia have religious exemptions to com-
pelled vaccination in schools.  Their experience has 
proven that public health can be protected without 
sacrificing religious freedom.  Florida therefore sub-
mits this amicus brief in favor of Petitioners and urges 
this Court to grant certiorari on all questions pre-
sented. 

SUMMARY OF ARGUMENT 

In 2019, New York removed a 50-year-old religious 
accommodation in its law mandating vaccines for 
school children.  Today, New York parents must sub-
ject their school-going children to a battery of nine 

 
* Amicus timely notified counsel for all parties of its intention 

to file this brief as required by Supreme Court Rule 37.2. 



 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

2 

vaccines for twelve illnesses,1 or else their children 
may not attend school and the parents face potential 
incarceration.  N.Y. Pub. Health L. § 2164(1)(a), (7)(a); 
N.Y. Educ. L. §§ 3205(1)(a), 3233.2  The sole exemp-
tion is where a New York licensed doctor “certifies 
that such immunization may be detrimental to a 
child’s health.”  Id. § 2164(8). 

Three years after eliminating this religious accom-
modation, New York sought to enforce that vaccine 
law against Petitioners.  Compl. ¶ 32.  Petitioners are 
Amish schools and Amish parents who send their 
Amish children to Amish schools in Amish communi-
ties.  The Amish, consistent with their sincere reli-
gious beliefs, choose to live “separate[] from the out-
side world and ‘worldly’ influences.” Wisconsin v. 
Yoder, 406 U.S. 205, 217 (1972).  Part of the Amish’s 
religious separation is their rejection of modern med-
icine like vaccines.  Compl. ¶ 77.  Petitioners therefore 
raised a First Amendment defense to New York’s en-
forcement action.   

The Second Circuit rejected Petitioners’ First 
Amendment claim.  Pet. App. 50a.  Petitioners then 
filed a certiorari petition.  The Court granted the pe-
tition, vacated the Second Circuit’s opinion, and re-
manded the case for further consideration in light of 
Mahmoud v. Taylor, 606 U.S. 522 (2025).  Pet. App. 
26a. 

 
1  N.Y. Dep’t of Health, 2025-26 School Year New York 

State Immunization Requirements 1 (2025),  
https://perma.cc/2YVK-EAVJ. 

2  The school can also be fined for each violation.  N.Y. Pub. 
Health L. §§ 12(1), 206(4)(c). 
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On remand, the Second Circuit again wrongly re-
jected Petitioners’ First Amendment claim.  It misap-
plied Mahmoud and Mirabelli v. Bonta, 607 U.S. 492 
(2026), mistakenly holding that strict scrutiny did not 
apply.  That was error.  Pet. 15–21.  And New York 
cannot show that its law meets strict scrutiny on the 
limited record here.  The State has not shown that re-
moving religious accommodations for Petitioners nec-
essarily accomplishes its goal of reducing sustained 
transmission of disease or that it cannot accomplish 
that goal by less drastic means than by eviscerating a 
class of religious rights wholesale.  

New York’s arbitrary metric of 95% vaccination ig-
nores the science and experience of States around the 
Nation.  The science of preventing sustained trans-
mission (the concept of “herd immunity”) is anything 
but straightforward.  Several of the vaccines that New 
York requires don’t even stop transmission; for the 
ones that might, the necessary level of immunization 
remains a complex evidentiary question.   The neces-
sary vaccination rates for distinct diseases will differ.  
In any event, 45 States and the District of Columbia 
recognize religious exemptions while maintaining 
public health.  Their experience shows that New 
York’s draconian approach isn’t necessary.  

New York also had less restrictive alternatives.  It 
could have sought to bring unvaccinated children who 
had neither religious nor medical exemptions into 
compliance first.  It could have prevented abuse of its 
religious exemption by those with claiming objections 
to the vaccine not based on religious belief.  And ulti-
mately, New York could have removed the religious 
exemption for only specific vaccines, where it deemed 
vaccination was absolutely necessary.  



 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

4 

Vaccinations are no doubt a hot topic.  Few deci-
sions of parents have more lifelong effects.  States can 
certainly use their bully pulpit to try to convince those 
parents that vaccinations are worth forgoing their 
deeply held religious practices.  What a state may not 
do, however, is “compel[]” parents “to commit some 
specific practice forbidden by their religion.” 
Mahmoud, 606 U.S. at 549.  New York did precisely 
that.  

The Court should grant the petition for certiorari. 

ARGUMENT 

NEW YORK HAS NOT SHOWN THAT ITS ELIMINATION 

OF RELIGIOUS EXEMPTIONS FROM SCHOOL VAC-

CINATIONS MEETS STRICT SCRUTINY.  

At its core, “the Free Exercise Clause of the First 
Amendment protects” people’s ability “to live out their 
faiths in daily life through the performance of reli-
gious acts.” Mahmoud, 606 U.S. at 546 (quoting Ken-
nedy v. Bremerton Sch. Dist., 597 U.S. 507, 524 
(2022)).  For parents, the First Amendment protects 
the “right ‘to direct the religious upbringing of their 
children,’” even “the choices that parents wish to 
make for their children outside the home.”  Mahmoud, 
606 U.S. at 522, 547.  Those sacred rights are “not 
shed” at “the schoolhouse gate.”  Id. at 545. When gov-
ernments “impermissibly burden[]” parents’ religious 
practices, those policies must satisfy strict scrutiny.  
Id. at 530. 

As Petitioners ably demonstrate, Pet. 15–21, New 
York’s law triggers strict scrutiny.  New York there-
fore must establish that its law is “the least restrictive 
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means of achieving a compelling governmental inter-
est.”  Free Speech Coal., Inc. v. Paxton, 606 U.S. 461, 
471 (2025).  That is “the most demanding test known 
to constitutional law.”  Id.  Preventing sustained 
transmission of harmful disease is of course an im-
portant interest.  But even assuming that it is a com-
pelling interest, New York cannot show, at least at the 
pleading stage, that its law represents the least re-
strictive means of promoting public safety.  Indeed, in 
Florida’s experience, religious exemptions from vac-
cine mandates don’t cause adverse public-health im-
pacts.  Florida’s experience tracks that of the over-
whelming majority of States that also allow religious 
exemptions.  

Those principles resolve this case.  Strict scrutiny 
requires an examination of New York’s interest and 
what is necessary to achieve its goal.  New York relies 
on herd immunity, a scientific concept that approxi-
mates the level of immunity necessary to prevent the 
sustained spread of disease in its population.  The 
available evidence at this early stage in the case does 
not show that removal of all religious exemptions is 
necessary to prevent the unchecked spread of illness 
in its schoolchildren.  And New York had other, less 
restrictive options to achieve that goal, such as at-
tempting to achieve more compliance, screening for fa-
cially non-religious objections to vaccines, and tailor-
ing exemptions for disease type.  Its failure to use 
those options first is fatal. The Court should grant the 
petition for certiorari. 
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A. To satisfy strict scrutiny, New York must 
show that eliminating religious exemp-
tions is necessary to stop the sustained 
spread of dangerous diseases.  

New York has failed to prove as a matter of law 
either that its “restriction” is “actually necessary to 
achieve its [asserted] interest” or is the least restric-
tive means of doing so.  United States v. Alvarez, 567 
U.S. 709, 725, 729 (2012).  On a motion to dismiss, 
courts ask only if a claim is plausible, taking all fac-
tual allegations in the complaint as true and making 
all reasonable inferences in the plaintiff’s favor.  See 
Ashcroft v. Iqbal, 556 U.S. 662, 678–79 (2009).  
Whether New York has shown that Petitioners’ claim 
is beyond all plausibility requires the Court to under-
stand both New York’s asserted objective and what is 
“actually necessary to the solution.”  Brown v. Ent. 
Merchs. Ass’n, 564 U.S. 786, 799 (2011).  

New York’s asserted interest flows from its desire 
to obtain “herd immunity.”  Pet. App. 31a.  To be clear, 
that interest is not—and cannot be—merely keeping 
vaccination rates high in the abstract.  Lowe v. Mills, 
68 F.4th 706, 715 (1st Cir. 2023) (holding that the 
state had no “independent interest in maximizing vac-
cination rates apart from the public health benefits of 
doing so”).  The interest must instead be in preventing 
the unchecked spread of dangerous diseases.  Herd 
immunity means “the proportion of the population 
that must be immune to block sustained transmis-
sion.”3  

 
3  Haley E. Randolph & Luis B. Barreiro, Herd Immunity: 

Understanding COVID-19, 52 Immunity 737, 737 (2020). 
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Herd immunity is a complex topic, but scientists 
usually use two factors to approximate that threshold 
for a particular disease.  First, scientists look at the 
characteristics of a pathogen.  Some diseases spread 
more easily—either because the methods of transmis-
sion make spread easier (such as a pathogen being air-
borne rather than spread solely through bodily fluids) 
or because a pathogen is particularly good at infecting 
exposed people.  Second, scientists look at the relevant 
population.  A population that is denser and has more 
contact between individuals tends to make the sus-
tained spread of disease easier.  Given those factors, 
scientists try to estimate what level of immunity is 
necessary to prevent sustained spread of a particular 
pathogen in a particular population.4  And vaccines 
produce that herd immunity by lowering the possibil-
ity of an infected person transmitting a specific dis-
ease to another person.  But herd immunity doesn’t 
block all infections—it works by suppressing sus-
tained spread.  New York thus cannot hope to achieve 
the prevention of all infections; it can only combat un-
checked spread.  

 
4  See id.  To approximate herd immunity, scientists first 

calculate a theoretical value called R0, which measures the “av-
erage number of [additional] infections caused by a single infec-
tious individual introduced into a completely susceptible popula-
tion.”  Id.  R0 is difficult to calculate, as the CDC notes, because 
it “ varies over time depending on dynamic factors such as path-
ogen characteristics, population susceptibility and behaviors, 
and current public health interventions.”  Behind the Model: 
CDC’s Tools to Assess Epidemic Trends, CDC (June 5, 2026), 
https://perma.cc/5E5H-5BVH.  Herd immunity is derived from R0 
using the formula, Randolph & Barreiro, supra:  

1 − (
1

𝑅଴

) 
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Illustration of Herd Immunity.  In diagram (A) be-
low, a community has no immunity, so disease pro-
gresses completely unchecked.  In diagram (B), a com-
munity has some immunity, but disease continues to 
spread uncontained.  In diagram (C), a community has 
achieved herd immunity by reaching sufficient im-
munity to stop uncontrolled spread.5  

So what does New York have to show?  New York 
must prove that its policy—the denial of religious ex-
emptions from mandatory school vaccination to Peti-
tioners—is actually necessary to prevent the sus-
tained spread of disease.  The question is not “whether 
the [State] has a compelling interest in enforcing its 
[vaccination] policies generally.”  Fulton v. City of 
Philadelphia, 593 U.S. 522, 541 (2021).  It is not even 
whether the State has an interest in denying all reli-
gious exemptions.  Rather, the proper question is 
whether “granting specific exemptions to particular 
religious claimants” “harm[s]” the State’s compelling 
interest.  Id. (emphasis added).  So if New York cannot 

 
5  Figure from Ben Ashby & Alex Best, Herd Immunity, 31 

Current Biology 174, 174 (2021).  
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show that the denial of religious exemptions, gener-
ally, is necessary to achieve its interest, it cannot 
show that a denial to Petitioners is necessary to 
achieve its interest.  

In sum, New York’s denial of religious exemptions 
must actually achieve its “compelling interest” both 
(1) in “general[]” and (2) by “denying an exception to” 
these Petitioners.  Id.  As explained below, it is en-
tirely plausible, if not probable, that New York will 
fail to prove the first.6  

B. The data at this stage does not show that 
New York’s artificial target of 95% immun-
ization is necessary to herd immunity.  

The complexity of the science informing public-
health decisions regarding vaccines make this case 
particularly inappropriate for dismissal at the plead-
ing stage.  New York and the Second Circuit relied ex-
clusively on their conception that “a 95% vaccination 
rate to maintain herd immunity” was “vital to the pre-
vention of disease outbreaks,” making any deviation 
from that goal unacceptable.  Pet. App. 5a–6a.  That 
logic is flawed for at least three reasons. 

i. Most basically, herd immunity is flat-out irrele-
vant for several of the diseases for which New York 
mandates vaccines.  Tetanus, for instance, is not a 
transmissible disease.  Compl. ¶ 95 & n.7 (citing 

 
6  Petitioners provide reason to doubt New York’s ability to 

establish the second proposition as well.  They “require[] life in a 
church community separate and apart from the world,” Pet. 6, 
and the Second Circuit identified no evidence of sustained out-
breaks stemming from their isolated community.  See Pet. App. 
28a–50a.  
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sources).  And vaccines used for other diseases in the 
United States, including those for pertussis, diphthe-
ria, polio, and meningitis, lack evidence to show that 
they stop the transmission of disease.  Id.7  Those vac-
cines thus cannot achieve the State’s goal of reducing 
sustained transmission of those illnesses. 

 
7  Susanna Esposito et al., Pertussis Prevention: Reasons 

for Resurgence, and Differences in the Current Acellular Pertussis 
Vaccines, 10 Frontiers in Immunology 1, 5 (2019), 
https://perma.cc/V5ER-XULS (“Natural infection evokes both 
mucosal and systemic immune responses, while aPVs [acellular 
pertussis vaccine, the exclusive pertussis vaccine used in the 
United States] induce only a systemic immune response. . . . Mu-
cosal immunity is essential to prevent colonization and transmis-
sion of B. pertussis organisms.  Consequently, preventive 
measures such as aPVs that do not induce a valid mucosal re-
sponse can prevent disease but cannot avoid infection and trans-
mission. . . . aPV pertussis vaccines do not prevent colonization.  
Consequently, they do not reduce the circulation of B. pertussis 
and do not exert any herd immunity effect.”); Tejpratap S.P. Ti-
wari, et al., Chapter 21: Tetanus, CDC (Apr. 25, 2024), 
https://perma.cc/FF3V-EF3Q (“Communicability- Not conta-
gious”); Chapter 1: Diphtheria, CDC (Jan. 8, 2025), 
https://perma.cc/FS55-FJR9 (“Although vaccination is highly 
protective against severe effects of diphtheria toxin, it does not 
prevent the infection with or carriage of C. diphtheriae . . . .”); In-
activated poliovirus vaccine, Polio Global Eradication Initiative-
World Health Organization, https://perma.cc/9EWL-J8S4 (“IPV 
induces very low levels of immunity in the intestine.  As a result, 
when a person immunized with IPV is infected with wild po-
liovirus, the virus can still multiply inside the intestines and be 
shed in the faeces. . . . IPV does not stop transmission of the virus 
. . . .”); Types of Meningococcal Vaccines, CDC (Mar. 30, 2026), 
https://perma.cc/T3JF-DKJ8 (“Experts are unsure to what extent 
MenACWY vaccines protect the larger, unvaccinated community 
through population or herd immunity. . . . Experts believe MenB 
vaccines don’t provide protection to unvaccinated people through 
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ii. Next, a 95% vaccination rate is not the rigid 
measuring stick the Second Circuit thought.  The sci-
ence is far more nuanced.  Each disease has its own 
transmissibility characteristics and thus has different 
herd-immunity thresholds.  The variable nature of 
herd immunity undercuts the argument that removal 
of all religious exemptions is make-or-break for herd 
immunity.  For each disease covered by New York’s 
compulsory-vaccination regime, commonly reported 
scientific data shows different herd-immunity thresh-
olds:8 

 

 

 

 

 
population immunity. . . . Available data on MenABCWY vac-
cines suggest that protection follows a similar pattern as noted 
above for the MenACWY and MenB components.”). 

8  For data on R0 values, see, e.g., Paul E. M. Fine, Herd 
Immunity: History, Theory, Practice, 15 Epidemiological Revs. 
265, 268 (1993); Alessia Melegaro et al., What Types of Contacts 
Are Important for the Spread of Infections?, 3 Epidemics 143, 146 
(2011); P. G. Coen et al., Mathematical Models of Haemophilus 
influenzae Type B, 120 Epidemiological Infection 281, 281 (1998); 
Markku Nurhonen, Allen C. Cheng & Kari Auranen, Pneumococ-
cal Transmission and Disease In Silico: A Microsimulation Model 
of the Indirect Effects of Vaccination, 8 PLOS One 1, 9 (2013); 
Caroline L. Trotter, Nigel J. Gay & W. John Edmunds, Dynamic 
Models of Meningococcal Carriage, Disease, and the Impact of 
Serogroup C Conjugate Vaccination, 142 Am. J. Epidemiology 89, 
95 (2005); Chuanqing Xu et al., A Mathematical Model to Study 
the Potential Hepatitis B Virus Infections and Effects of Vaccina-
tion Strategies in China, 11 Vaccines 1, 1 (2023).  



 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

12 

Disease R0 
Herd  

Immunity 

Measles 12–18 91.6–94.4% 

Pertussis 12–17 91.6–94.1%9 

Varicella 4.5–7 77.7–85.7% 

Mumps 4–7 75–85.7% 

Rubella 6–7 83.3–85.7% 

Polio 5–7 80–85.7%10 

Diphtheria 6–7 83.3–85.7% 

HiB 2–4 50–75% 

Meningitis <2 <50% 

Pneum. 2 50% 

Hep. B 1.7 41.2% 

Tetanus N/A N/A 

For many diseases, in other words, a community 
need not hit the Second Circuit’s 95% vaccination rate 
to obtain herd immunity.  The spread of diseases like 
rubella, mumps, polio, and others can all be halted 
with vaccination rates of just 75–85%.  For still other 
diseases, like HiB, meningitis, and pneumonia, the 
threshold is lower.  It was therefore error for the Sec-
ond Circuit to woodenly measure the State’s less re-
strictive alternatives against the 95% threshold for all 
diseases. 

 
9  The pertussis vaccines used in the U.S. do not stop trans-

mission. See supra note 7. 
10  The polio vaccines used in the U.S. do not stop transmis-

sion. See supra note 7. 
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But even by the 95% herd-immunity metric, New 
York’s own data undercuts the Second Circuit’s ra-
tionale.  Before the State’s elimination of religious ex-
emptions, 96.8% of students were immunized 
statewide.11  Only 0.8% of public-school students and 
3.8% of nonpublic-school students claimed religious 
exemptions before New York amended its law. 12 New 
York City had even fewer—just 0.43% of public-school 
students 1.53% of nonpublic-school students claimed 
an exemption.13  One of New York’s own legislators 
said it best: if the percentage of exemptions is so low, 
“how do[] [religious exemptions] hurt the herd im-
munity theory?”  Senate Tr. 5398.  At any rate, be-
cause herd-immunity thresholds vary by pathogen 
and community, and those thresholds are often lower 
than 95%, the State needed to prove far more.14   

The Second Circuit emphasized that certain com-
munities had lower vaccination rates—closer to 80%.  
Pet. App. 6a.  Yet it remains plausible that New York’s 
removal of religious exemption was unnecessary to 

 
11  John W Correira et al., School Vaccine Coverage and 

Medical Exemption Uptake After the New York State Repeal of 
Nonmedical Vaccination Exemptions, 7 JAMA Network Open 1, 
8 (2024), https://perma.cc/72AJ-WVL3.  

12  Id. (1% of public-school students and 4.1% of nonpublic-
school students claimed medical or religious exemptions before 
New York’s law went into effect, and medical exemptions made 
up 0.2% of public-school exemptions and 0.3% nonpublic-school 
exemptions). 

13  See Assembly Tr. 72 (providing New York City statis-
tics); Senate Tr. 5389 (same). 

14  See Paul L. Delamater et al., Complexity of the Basic Re-
production Number, 25 Emerging Infectious Diseases 1, 2 (2019) 
(noting that more than 20 different R0 values have been found 
for measles with one as low as 5.4, equating to a herd-immunity 
threshold of 81.5%).  



 
 
 
 
 
 
 

 
 

 
 
 
 
 
 

14 

achieve its goal, even in light of those pockets.  For 50 
years, the State recognized religious exemptions with-
out existential threat.  New York has not met its bur-
den to show otherwise.  Because this case was dis-
missed, the State never proved the necessary level of 
herd immunity for each disease, the proper population 
for herd immunity (whether it be state, county, or 
school), or, as explained later, how Petitioners’ deci-
sion not to vaccinate threatens that interest.  If any-
thing, this complexity only highlights that dismissal 
was inappropriate.  

iii. Relatedly, the experiences of other States un-
derline New York’s failure to tailor.  Forty-five States 
and D.C. allow religious exemptions in their laws, de-
spite a general policy of robust vaccination.  See Pet. 
8–9.15  Of those, 15 States permit even non-religious 
objections.16  Those States have not seen the vast, sus-
tained infections the Second Circuit warned of.  
“[N]early every other State has found that it can sat-
isfy its [disease-related] public health goals without 
coercing religious objectors to accept a vaccine.”  Dr. A 

 
15  Forty-four states include religious exemptions by stat-

ute.  Mississippi has been enjoined to provide for religious ex-
emptions.  See Bosarge v. Edney, 669 F. Supp. 3d 598, 625 (S.D. 
Miss. 2023).  The governor of West Viriginia allowed religious 
exemptions by executive order.  W. Va. Exec. Order No. 7-25 
(Jan. 14, 2025).  The West Virginia Board of Education has re-
fused to honor that executive order.  That refusal is the subject 
of West Virginia Board of Education v. Miranda G., which as of 
the date of this filing, is pending before the Supreme Court of 
Appeals of West Virginia.   

16  State Non-Medical Exemptions from School Immuniza-
tion Requirements, Nat’l Conf. of State Legislatures (Sep. 1, 
2026), https://perma.cc/XQ3Z-U8VS. 
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v. Hochul, 142 S. Ct. 552, 557 (2021) (Gorsuch, J., dis-
senting).  And “when so many [states] offer an accom-
modation, a [state] must, at a minimum, offer persua-
sive reasons why it believes that it must take a differ-
ent course, and [New York] failed to make that show-
ing here.”  Holt v. Hobbs, 574 U.S. 352, 369 (2015). 

Florida’s experience bears that out.  Florida has 
long preserved religious exemptions to its compulsory-
vaccination law for schools.  See Fla. Laws ch. 1971-
283 § 2 (1971).  Just like in New York, Florida’s vac-
cination rates are high—88.9% in 2025.17  Even more 
than in New York, religious exemptions for school vac-
cinations have increased—from 3.7% in 2015 to 6.7% 
in 2025.  Id.  Yet Florida has fended off infectious dis-
ease in its school-aged population of roughly 3 million.  
Between 2015 and 2025, Florida has seen no cases of 
polio, diphtheria, or rubella and only two cases of tet-
anus.  Id.  Its infection rates for other diseases are also 
miniscule: only 1 case of HiB, 34 cases of acute hepa-
titis B, and 70 cases of mumps.18  Id.  For the same 
period, measles—New York’s key concern—has af-
flicted only 19 students in Florida.  Id.  The following 
tables summarize that data: 

 

 

 

 
17  This data is drawn from Florida’s FL SHOTS and FL 

CHARTS databases that the Surgeon Generally maintains to 
track vaccination and disease incidence data.  

18  Pertussis (whooping cough) often causes an outsized 
amount of illness, but that reflects only the whooping-cough vac-
cine’s failure to stop transmission.  See supra note 7. 
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Florida’s Vaccination Rates 

Year Population 

Total  
Religious 
Exemp-
tions19 

%  
Religious 
Exemp-

tions 

% Fully 
Vac-

cinated 

2015 2,968,473 108,814 3.7% 93.7% 

2016 2,984,350 122,202 4.1% 94.1% 

2017 3,008,195 136,048 4.5% 93.7% 

2018 3,056,048 149,306 4.9% 93.8% 

2019 3,097,580 160,754 5.2% 93.5% 

2020 3,132,279 172,078 5.5% 93.3% 

2021 3,164,482 183,523 5.8% 91.7% 

2022 3,263,182 194,484 6.0% 90.6% 

2023 3,226,133 203,504 6.3% 89.8% 

2024 3,288,892 210,668 6.4% 88.7% 

2025 3,319,449 221,342 6.7% 88.9% 

 
19  Florida’s school-age population in this table are children 

aged 5 to 17.  Total religious exemptions are the number of reli-
gious exemptions among that population, and % religious exemp-
tions refers to the percentage of students with religious exemp-
tions out of all school-aged children. % fully vaccinated is the per-
centage of fully vaccinated students in Florida at kindergarten.  
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Florida’s Illness Incidents Rates 

Year Measles Mumps 
Vari-
cella 

Pertussis 

Diph./ 
Polio/ 
Rub./ 
Tet. 

2015 3 0 270 115 0 

2016 1 2 254 90 0 

2017 1 20 171 117 0 

2018 5 13 279 86 0 

2019 0 22 277 119 0 

2020 0 2 76 59 0 

2021 0 0 86 12 0 

2022 0 4 114 11 0 

2023 0 3 194 21 0 

2024 7 2 244 263 0 

2025 2 2 149 523 2 

 
That data shows that catastrophic outcomes have 

not flowed from Florida’s recognition of religious ex-
emptions.  Florida has seen somewhat decreasing im-
munization rates, and an increase in the number of 
religious exemptions as well as the share of the overall 
population claiming those exemptions.  At the same 
time, disease incidence is not unchecked—it has been 
contained and stable for the same period. 

Other States tell a strikingly similar tale.  Take 
Idaho, which saw fewer than 15 cases of measles each 
year in 2025 and 2026, despite having a 75.2% vac-
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cination rate.20  Alaska had an 89.9% statewide vac-
cination rate yet saw less than 5 measles cases in 2025 
and in 2026 (the same is true with Hawaii’s 89.3% 
rate).  Id.  As they stand, vaccination levels appear 
sufficient to prevent sustained transmission even 
with religious exemptions.  

Just as telling are New York’s own infection rates 
before the removal of religious exemptions.  In 2018, 
no school-age child was reported as having acute hep-
atitis B, rubella, polio, or diphtheria (which has not 
occurred in the United States since 1997);21 only 13 
cases of mumps were reported.22  To be sure, the im-
petus for this law was a (relatively small and con-
tained) measles outbreak in and around New York 
City.23  But the data is far too muddy at this stage to 
say there is no plausible case for Petitioners.  It is at 
least plausible that the repeal of religious exemptions 
was unnecessary to achieve New York’s interest in 
preventing sustained transmission in the future, espe-
cially because New York had religious exemptions 
without issue for decades, like most States.  

 
20  Measles Cases and Outbreaks, CDC (Oct. 2, 2026), 

https://perma.cc/B5CB-ENYU.  
21  Diphtheria Surveillance and Trends, CDC (July 13, 

2026), https://perma.cc/L995-4R85.   
22  See Communicable Disease in New York State Exclusive 

of New York City Cases Reported in 2018, N.Y. State Dep’t of 
Health (Aug. 26, 2019), https://perma.cc/M6A4-KHY7.  

23  Most of the roughly 900 individuals infected in the out-
break were outside of school age. See Jane R. Zucker et al., Con-
sequences of Undervaccination — Measles Outbreak, New York 
City, 2018–2019, 382 New England J. of Med. 1009, 1012 (2020), 
https://perma.cc/PNA2-W52W. 
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C. Even if higher vaccination rates were nec-
essary, New York has not shown it cannot 
achieve them through less restrictive 
means.  

In all events, New York would have less restrictive 
alternatives even if it needed to boost its overall vac-
cination rates.  “[S]o long as the government can 
achieve its interests in a manner that does not burden 
religion, it must do so.”  Fulton, 593 U.S. at 541.  New 
York’s blunderbuss approach to religious liberty ig-
nores the less restrictive ways of accomplishing its 
goal.  Consider three alternatives. 

1. Targeting non-compliant parents first.  Re-
ligious and medical objectors were not the only ones 
unvaccinated in 2019.  As one state legislator put it, 
the problem with infections arguably lay with the “3 
or 4 percent [of parents] who don’t have a medical ex-
emption or a religious exemption,” but chose not to 
comply with New York’s law anyway.  Assembly Tr. 
73.  Religious exemptions paled in comparison to those 
individuals.  See supra 13.  One less restrictive way of 
achieving greater vaccination rates would be to apply 
stronger incentives (either punishments or benefits) 
and better enforcement mechanisms to bring these in-
dividuals into compliance first. 

2. More rigorous screening for non-religious 
objections.  Many proponents of the law believed 
that too many people were “using the current religious 
exemption as a safe harbor for their personal beliefs.”  
Assembly Tr. 83.  Those people, in legislators’ eyes, 
“don’t believe that vaccines are safe” or had “personal 
preferences” against vaccines.  Assembly Tr. 85, 103.  
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Legislators also quoted a New York City report sug-
gesting that “school audits show[ed] many exemptions 
to be philosophical,” revealed through the parents’ ob-
vious use of “‘cookie cutter’ language that is not reflec-
tive of individual religious beliefs.”  Senate Tr. 5384.  
In the same breath, however, that report also noted 
that “states with more lax religious exemption re-
quirements have higher overall rates of exemption 
than states with more burdensome religious exemp-
tions.”  Id. 

If phony claimants were the root of the problem, 
New York had narrower means available to it.  The 
Free Exercise Clause protects religion, but it does not 
compel States to honor conduct rooted in non-religious 
beliefs.  See Yoder, 406 U.S. at 216 (stating that “phil-
osophical and personal [views]” “do[] not rise to the 
demands of the Religion Clauses”); DeMarco v. Davis, 
914 F.3d 383, 388 & n.8 (5th Cir. 2019); Michael W. 
McConnell, The Origins and Historical Understand-
ing of the Free Exercise of Religion, 103 Harv. L. Rev. 
1409, 1491–93 (1990).  A state certainly may choose to 
honor feelings of personal autonomy from non-reli-
gious objections.  The communities in the 15 States 
that do choose to permit non-religious objections re-
main safe from sustained disease.  See supra note 15.  
But strict scrutiny here requires New York to save its 
religious exemption by tightening it before eradicat-
ing it entirely.  Yet the legislature did nothing to weed 
out these non-religious claims or question the “cookie 
cutter” requests that were obviously “not reflective of 
individual religious beliefs.”  Senate Tr. 5384.  The 
State cannot punish the genuine religious views of the 
Amish because some others might claim religious ex-
emptions for non-religious reasons.  
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3. Tailored exemptions by disease type. As 
noted above, not all vaccines prevent transmission. 
Supra 9–10.  Herd immunity also varies from disease 
to disease.  New York could have tailored exemptions 
based on disease type.  More specifically, if the mea-
sles outbreak in 2019 was the central concern, without 
any data of other outbreaks, New York could have 
“eliminat[ed] the religious exemption for [the] measles 
vaccine only.”  Senate Tr. 5402.  While that would not 
have cured the burden on religion entirely, it would 
have been less restrictive. 

* * * 
All these alternatives, in isolation or in concert, are 

less restrictive ways of accomplishing the State’s 
goals.  “It is the government’s burden to show th[ese] 
alternative[s] won’t work; not the Amish’s to show it 
will.”  Mast v. Fillmore Cnty., 141 S. Ct. 2430, 2433 
(2021) (Gorsuch, J., concurring).  The State’s failure to 
do so is fatal to its request for dismissal.  

CONCLUSION 

The Court should grant the petition for writ of cer-
tiorari. 
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Respectfully submitted, 
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