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OPINION"

HARDIMAN, Circuit Judge.

Karen Brookins appeals a summary judgment for
Philadelphia Police Officer Christopher Culver. We will
affirm.

I

In March 2022, Brookins’s adult son Marcus Boone
tragically died after he jumped from an overpass. Officer
Culver, who was on scene to keep onlookers back, used his
personal cell phone to photograph Boone lying on the road
below. He did so contrary to the Philadelphia Police
Department’s prohibition on officers photographing
crime scenes with their personal phones absent exigent
circumstances. In a poor attempt at “humor,” App. 379,
Culver later sent the photograph to several members of
his unit. Someone later posted it to social media, which
resulted in at least two people seeing the image and
sending it to Brookins.

As relevant here, Brookins sued Culver under 42
U.S.C. § 1983 for a violation of her substantive due
process rights and under Pennsylvania law for intentional
infliction of emotional distress (IIED). The District Court
granted summary judgment for Culver on both claims.

The Court first held that Culver had violated
Brookins’s right to substantive due process by depriving
her of a protected liberty interest in “non-interference
with a family’s remembrance of a decedent.” Brookins v.

City of Philadelphia, 2024 WL 5057606, at *8 (E.D. Pa.

* This disposition is not an opinion of the full Court and pursuant to
1.0.P. 5.7 does not constitute binding precedent.
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Dec. 10, 2024). But it held that Culver was entitled to
qualified immunity because it was “the first court in this
Circuit to reach this conclusion.” Id. at *7. As for the IIED
claim, the Court granted judgment to Culver because
“Brookins offer[ed] no cite to her alleged distress caused
by Officer Culver’s taking and circulating the
photograph,” id. at *18, “as opposed to the grief from her
child’s self-harm,” id. at *20.

This timely appeal followed.
T

Qualified immunity shields Officer Culver from
liability on Brookins’s § 1983 claim if his conduct did not
“violate clearly established statutory or constitutional
rights of which a reasonable person would have known.”
Clark v. Coupe, 55 F.4th 167, 178 (3d Cir. 2022) (internal
quotation marks omitted). Brookins contends that Culver
deprived her of her liberty interest in “control[ling]
dissemination and exploitation of [her] close relatives’
death scene images.” Brookins Br. 12.> We assume she
has defined her asserted interest “at the appropriate level
of specificity.” Riwvera v. Redfern, 98 F.4th 419, 422 (3d

! The District Court had jurisdiction under 28 U.S.C. §§ 1331, 1343,
and 1367(a). We have jurisdiction under 28 U.S.C. § 1291. We review
the summary judgment de novo, viewing the facts in the light most
favorable to Brookins. Jean-Paul Weg LLCv. Dir. of New Jersey Div.
of Alcoholic Beverage Control, 133 F.4th 227, 232 (3d Cir. 2025)
(citation omitted). We will affirm if there are no genuine issues of
material fact and Culver is entitled to judgment as a matter of law.
1d.

2 We discuss only the asserted Fourteenth Amendment interest
because Culver (sensibly) does not dispute that his conduct was
conscience-shocking. See Vargas v. City of Philadelphia, 783 F.3d
962, 973 (3d Cir. 2015) (substantive due process violation by non-
legislative action requires deprivation of protected interest in
conscience-shocking manner).
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Cir. 2024) (internal quotation marks omitted). But even
so, we agree with the District Court that the interest is
not clearly established.

A

First, there is no controlling authority from the
Supreme Court or this Court that places the existence of
Brookins’s asserted right beyond debate. Brookins relies
heavily on the Supreme Court’s decision in National
Archives and Records Administration v. Favish, 541
U.S. 157 (2004), which held that the phrase “personal
privacy” as used in a disclosure exemption under the
Freedom of Information Act (FOIA) included “the right
of family members to ... limit attempts to exploit pictures
of [a] deceased family member’s remains for public
purposes.” Id. at 167. Fawvish is unavailing because it
established a statutory right while Brookins asserts a
constitutional right. See Elder v. Holloway, 510 U.S. 510,
515 (1994) (“[Tlhe clearly established right [must] be the
federal right on which the claim for relief is based.”).

Brookins also notes that Favish recognized a “well-
established cultural tradition” of, and longstanding
common law protection for, “a family’s control over the
body and death images of the deceased.” Favish, 541 U.S.
at 168. Because that right was protected at common law,
Brookins says, it must also be protected by Fourteenth
Amendment substantive due process.> But even if we

3 Brookins also suggests that qualified immunity is inapplicable to
rights with a common-law heritage. She seems to contend that
because qualified immunity comes from the common law, an officer’s
violation of a right that also comes from the common law can never be
shielded by qualified immunity. That argument disregards the fact
that many of our constitutional rights existed at common law. See e.g.,
Chiaverini v. City of Napoleon, Ohio, 602 U.S. 556, 562 (2024)
(reciting overlap between Fourth Amendment prohibition on
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assume that Favish’s historical discussion is sufficient to
show that a right to control family members’ death-scene
images is “deeply rooted in our history and tradition” and
“essential to our Nation’s scheme of ordered liberty,”
Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 237
(2022) (citation modified), the right would still not be
clearly established. Qualified immunity protects “all but
the plainly incompetent or those who knowingly violate
the law,” Egolf v. Witmer, 526 F.3d 104, 111 (3d Cir. 2008)
(internal quotation marks omitted), so officers do not risk
liability by failing to anticipate legal rulings as a lawyer
might. Culver was not bound to infer from a statutory-
interpretation case the existence of a substantive due
process right that neither we nor the Supreme Court have
ever recognized.

Brookins next cites Wilson v. Layne, 526 U.S. 603
(1999), where the Court held that officers violated the
Fourth Amendment’s prohibition against unreasonable
searches when they permitted news reporters to
accompany them as they executed a search warrant. Id.
at 614. Brookins contends that a reasonable officer should
understand Wilson to say that officers cannot take and
circulate photographs for non-law-enforcement reasons.
That argument reads the case at too high a level of
generality. See District of Columbia v. Wesby, 583 U.S.
48, 63 (2018) (“[The] legal principle [must] clearly prohibit
the officer’s conduct in the particular circumstances
before him”). Wilson establishes a Fourth Amendment
right against the presence of news reporters during a

unreasonable seizures and common-law tort of malicious
prosecution). Yet the Supreme Court has directed us to apply the
qualified immunity doctrine to violations of constitutional rights. See,
e.g., Thompson v. Clark, 596 U.S. 36, 49 (2022).
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home search—a right far afield of the substantive due
process right Brookins asserts.

Kane v. Barger, 902 F.3d 185 (3d Cir. 2018) is inapt
for the same reason. “[A]n individual’s right not to be
sexually fondled and illicitly photographed by a police
officer investigating his or her case, for the officer’s own
gratification,” id. at 195, differs markedly from the right
Brookins asserts, even though both involve “invasive
photographs,” Brookins Br. 23.

B

Second, there is no “robust consensus of persuasive
authority” that places Brookins’s asserted right beyond
debate. See Clark, 55 F.4th at 181. Brookins cites many
cases, but most are off base. She refers us to substantive
due process cases that involve, as she puts it,
“compromising or invasive photographs taken and
circulated by police officers separate from any legitimate
law enforcement basis.” Brookins Br. 27. But each case
she cites involved photographs or nonconsensual viewing
of the plaintiff’s nude body, not photographs of the
plaintiff’s family member’s death scene. See Donohue v.
Hoey, 109 F. App’x 340, 359 (10th Cir. 2004); York .
Story, 324 ¥.2d 450, 452 (9th Cir. 1963); Ioane v. Hodges,
939 F.3d 945, 953 (9th Cir. 2018); Poe v. Leonard, 282 F.3d
123, 137 (2d Cir. 2002). Like Kane, these cases are not
sufficiently analogous.

She also points to several FOIA cases from our sister
courts. See Sikes v. U.S. Dep’t of Navy, 896 F.3d 1227,
1238 (11th Cir. 2018); Accuracy in Media, Inc. v. Nat'l
Park Serv., 194 F.3d 120, 123 (D.C. Cir. 1999); Prison
Legal News v. Exec. Off. for U.S. Att’ys, 628 F.3d 1243,
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1248-49 (10th Cir. 2011). Those cases are inapt for the
same reason as Favish.*

That leaves Brookins with three cases in which
federal courts have held that the interests protected by
substantive due process include control over close family
members’ death-scene images: Marsh v. Cnty. of San
Diego, 680 F.3d 1148, 1154 (9th Cir. 2012); Melton v. Bd.
of Cnty. Comm’rs of Hamilton Cnty., Ohio, 267 F. Supp.
2d 859, 861, 865 (S.D. Ohio 2003); and Chesher v. Neyer,
2004 WL 7401873, at *5 (S.D. Ohio July 29, 2004).” One
appellate decision and two decisions from district courts
are not a “robust consensus.” See Starnes v. Butler Cnty.
Ct. of Common Pleas, 50th Jud. Dist., 971 F.3d 416, 432
(3d Cir. 2020) (citing cases holding that unanimity among
six circuits is a robust consensus but unanimity among
three is not).

Brookins contends that we should add to the mix a
Philadelphia Police Department policy that generally
prohibits officers from using their personal cell phones at
crime scenes. A general prohibition of cell-phone use,
however, does not put an officer on notice that taking and
circulating a photograph of someone near death is a

4 Brookins also cites several state cases holding that individuals had
privacy-based rights under state law to control dissemination of their
family members’ death images. See Sellers v. Henry, 329 S.W.2d 214,
216 (Ky. 1959); Catsouras v. Dep’t of California Highway Patrol, 104
Cal. 3d 352, 358 (Cal. Ct. App. 2010); Reid v. Pierce Cnty., 961 P.2d
333, 334 (Wash. 1998) (en banc); Lawson v. Meconi, 897 A.2d 740, 747
(Del. 2006). But state-law decisions do not clearly establish federal
constitutional rights for qualified-immunity purposes.

5 Brookins also cites Roberts v. Bell, 281 F. Supp. 3d 1074 (D. Mont.
2018) and Solares v. Burns, 2024 WL 1332501 (E.D. Cal. Mar. 28,
2024). But the court in Roberts only assumed that the plaintiff had
such a right, 281 F. Supp. 3d at 1078, and Solares was decided after
the conduct underlying this case occurred.
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substantive due process violation, see Hope v. Pelzer, 536
U.S. 730, 743-44 (2002) (considering policy on use of
hitching posts in case about whether officers’ use of
hitching post was cruel and unusual).

C

Third, Culver’s conduct was not an obvious
constitutional violation that would deprive an officer of
qualified immunity without precedent. Those “rare
circumstances,” Urda v. Sokso, 146 F.4th 311, 314 (3d Cir.
2025), are not present here. A constitutional violation is
sufficiently obvious only when a “general constitutional
rule already identified in the decisional law” is enough to
clearly place certain egregious conduct beyond the pale.
Taylor v. Riojas, 592 U.S. 7, 9 (2020) (per curiam)
(internal quotation marks omitted). It is not enough that
Culver’s conduct was reprehensible; it must have clearly
been proscribed by the Constitution’s guarantee of
substantive due process. See, e.g., id. at 89 (housing an
inmate in “cells teeming with human waste” for six days
without any reason obviously violates the well-established
prohibition on cruel and wunusual conditions of
confinement).

As our discussion of the caselaw demonstrates, no
constitutional rule clearly proscribes Culver’s conduct,
deplorable as it was. The generally established rule is that
officers may not deprive individuals of protected liberty
interests in a conscience-shocking manner. See Vargas v.
City of Philadelphia, 783 F.3d 962, 973 (3d Cir. 2015).
Nothing about that general rule makes obvious that
control over a loved ones’ death-scene images is a
protected liberty interest.®

6 Brookins tacks on a final argument: she says Culver should not get
qualified immunity because he was under no time pressure when he
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Brookins also argues that her failure to cite record
evidence showing emotional distress caused by the
photograph did not warrant summary judgment on her
ITED claim. But Rule 56(c)(1)(A) of the Federal Rules of
Civil Procedure required her to support her assertions of
fact with citations. And if she did not, Rule 56(e) permitted
the District Court to disregard them. While it is
permassible to consider record materials the parties fail to
cite, Fed. R. Civ. P. 56(c)(3), we agree with District Court
that it was “not required to sift through 1,500 pages of
medical records.” Brookins, 2024 WL 5057606 at *20
(emphasis added). * * *

For the reasons stated, we will affirm the District
Court’s summary judgment.

James P. Davy [Argued]
ALL RISE TRIAL & APPELLATE

Counsel for Appellant

Joshua Brownlie [Argued]
MARSHALL DENNEHEY

Counsel for Appellee Christopher Culver

Jane L. Istvan
CITY OF PHILADELPHIA LAW DEPARTMENT

Coumsel for Appellees City of Philadelphia, Det. Walsh,
and Capt. Luca

took and disseminated the image. Although “qualified immunity
exists, in part, to protect police officers in situations where they are
forced to make difficult, split-second decisions,” Reedy v. Evanson,
615 F.3d 197, 224 & n.37 (3d Cir. 2010), we have never limited the
doctrine to cases involving time pressure.
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ROTH, Circuit Judge, concurring in part, dissenting
in part.

My position differs from the Majority’s holding in two
respects.' First, the Majority does not explicitly hold that
Brookins has a constitutional privacy interest in her son’s
death image, it merely assumes so for purposes of the
qualified immunity analysis. I, however, would hold
precedentially that Brookins does have such a
constitutional privacy interest. Our society has long
recognized the right of families to mourn their loved ones
in peace without fear of public exploitation, and this
privacy interest is so deep-rooted in the history and
traditions of our nation that I believe it rises to the level
of a constitutional right.

Second, the Majority holds that even if the privacy
interest asserted by Brookins does exist, Culver is
entitled to qualified immunity because the right was not
clearly established at the time he took the photo. I agree
with the Majority that neither Supreme Court nor our
Court precedent has clearly established that the privacy
interest Brookins asserts has been protected by the
Constitution; nevertheless, I do not believe Culver is
entitled to qualified immunity because his conduct was so
obviously wrongful that he should have been on notice
that his actions were impermissible.? As I conclude below,
when an officer, in his personal capacity, takes a photo of

1T dissent in part because I agree with the Majority that Brookins
cannot succeed on her ITED claim.

2 See Schneyder v. Smith, 653 F.3d 313, 330 (3d Cir. 2011) (“In
extraordinary cases, a broad principle of law can clearly establish the
rules governing a new set of circumstances if the wrongfulness of an
official’s action is so obvious that every objectively reasonable
government official facing the circumstances would know that the
official’s conduct did violate federal law when the official acted.”)
(internal quotation marks and citation omitted).
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a death scene and disseminates the image, he violates the
constitutional privacy rights of the decedent’s family
members. Consequently, I would hold that Culver
violated Brookins’s constitutional privacy rights when he
photographed Boone, as he lay on the ground dying, and
then shared the photo with others.

L

The Supreme Court has long held that the Due
Process Clause of the Fourteenth Amendment
guarantees “certain areas or zones of privacy.”
Specifically, the Court has recognized two zones of
privacy: (1) “the individual interest in avoiding disclosure
of personal matters;” and (2) “the interest in
independence in making certain kinds of important
decisions.” Brookins’s asserted privacy right would fall
within the first zone because it involves the disclosure of
her son’s death images.”

Although neither the Supreme Court nor our Court
has yet to set forth binding precedent establishing a
constitutional right to privacy in a family member’s death

3 Carey v. Population Servs., Int’l, 431 U.S. 678, 684 (1977).

* Whalen v. Roe, 429 U.S. 589, 599-600 (1977). The Supreme Court’s
ruling in Dobbs wv. Jackson Women’s Health Organization
complicates the privacy jurisprudence because it eliminated the right
to abortion, which the Court originally held to fall within the
constitutional right to privacy. 597 U.S. 215, 302 (2022); see also Roe
v. Wade, 410 U.S. 113, 153 (1973) (“This right of privacy . . . is broad
enough to encompass a woman'’s decision whether or not to terminate
her pregnancy.”). That said, Dobbs did not overturn the numerous
Supreme Court cases discussing constitutional zones of privacy, and
we can continue to rely on that case law to analyze the privacy right
asserted in the instant case.

5 See C.N. v. Ridgewood Bd. of Educ., 430 F.3d 159, 179 (3d Cir. 2005)
(noting that the “right not to have intimate facts concerning one’s life
disclosed without one’s consent” is a “venerable” constitutional right).
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images, the Supreme Court in National Archives and
Records Administration v. Favish provides a pathway for
us to find that such a constitutional right exists.® There,
the Supreme Court held in a FOIA case that the term
“personal privacy” encompasses a family’s right to
privacy in their relative’s death images.” The Court’s
interpretation of the term was based on its understanding
that Congress legislated against the background of
common law, which recognized a “well-established
cultural tradition acknowledging a family’s control over
the body and death images of the deceased.”

A common law right can rise to the level of a
Fourteenth Amendment substantive due process right if
it is “deeply rooted in this Nation’s history and tradition”
and is “implicit in the concept of ordered liberty.” A right
can meet this standard when it is grounded in
longstanding historical traditions, including practices that
predate the founding of the United States.” While the
Court in Fawvish did not discuss constitutional rights, it
noted that families’ statutory privacy interest in the death
images of their loved ones had “deep[] roots in the
common law,” and can be traced back to the ancient
principle that families have a personal stake in ensuring
that their period of mourning is not degraded by
“unwarranted public exploitation.”"! The Court

6541 U.S. 157 (2004).

"Id. at 168-70.

8 Id. at 168.

Y Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997).

Y Michael H. v. Gerald D., 491 U.S. 110, 124 (1989) (plurality opinion)
(providing examples from 16th century English law in support of the
holding that the “institution of the family is deeply rooted in this
Nation’s history and tradition”).

1 Fawish, 541 U.S. at 168 (emphasis added).
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emphasized the depth of this principle by noting that
“[blurial rites or their counterparts have been respected
in almost all civilizations from time immemorial.”** It
pointed to the example of the heroine of the ancient Greek
play Antigone “insist[ing] on respect for the body of her
brother.”

Death rituals, customs, and laws from our country’s
colonial period provide ample support for my view that
dignified treatment of the dead and respect for families’
right to mourn in peace are firmly ingrained in our
nation’s history and traditions. Colonial settlers from
Europe, enslaved Africans, and Native Americans alike
treated a loved one’s remains with respect and regarded
family mourning rituals as sacrosanct.” In addition,
founding-era laws strictly regulated the treatment of
corpses by prohibiting their desecration and banning
exhumation.” These practices and laws demonstrate that
our forebears understood that the dead are sacred. This

2 ]1d. at 167.
1B ]d. at 168.

14 Erik R. Seeman, DEATH IN THE NEW WORLD: CROSS-
CULTURAL ENCOUNTERS, 1492-1800, 5-6 (2010). Many of the
communities present in the Americas during the colonial period
maintained ritualized burial traditions as an expression of respect for
the dead. For example, New England Native Americans sewed up
corpses in mats made from grasses and reeds, enslaved West
Africans washed and clothed corpses before burial, and English
colonists shrouded the bodies of their deceased. See id. at 15, 96-98,
189-90. These communities also observed mourning periods that
gave families the space to grieve their loved ones’ passing. See id. at
16, 21-24.

15 See S. Ryan Gregory & Thomas R. Cole, The Changing Role of
Dissection in Medical Education, 287 JAMA 1180, 1180 (2002); 1824
Conn. Pub. Acts ch. 16 (prohibiting disinterment of corpses); 1831
Mass. Acts 574 (banning the exhuming of bodies without proper
authority).
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historical background compels my conclusion that family
members have a constitutional privacy interest in the
death images of their loved ones. The unwarranted
circulation of such images, which could lead to public
exploitation as happened with Boone’s death image, treats
the deceased with disrespect and inflicts harm on
surviving family members.

My view that family members have a constitutional
privacy interest in the death images of their loved ones is
underscored by precedent. The United States Court of
Appeals for the Ninth Circuit held precisely that in Marsh
v. County of San Diego, where it invoked the Supreme
Court’s reasoning in Fawvish to conclude that “family
members’ privacy right in a decedent’s death images” is
protected by substantive due process.'® The plaintiff in
Marsh sued the San Diego district attorney for sharing
photos from her deceased son’s autopsy with news media,
claiming that the disclosure of the photos violated her
substantive due process right to privacy.”” The Marsh
court agreed, holding that the right fell squarely within
the constitutional zone of privacy that protects an
individual’s interest in “avoiding disclosure of personal
matters.”™® The court stated that “[flew things are more
personal” than the death images of a family member
because they reveal intimate and graphic details of the
decedent’s manner of death and the way in which they
suffered during their final moments."

Much like the families in Flavish and Marsh, Brookins
has a privacy interest in the photo that Culver took of her
son. The image captures the immediate aftermath of

16 680 F.3d 1148, 1153 (9th Cir. 2012).

7 Id. at 1152-53.

18 Marsh, 680 F.3d at 1154 (quoting Whalen, 429 U.S. at 599).
9 Marsh, 680 F.3d at 1154.
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Boone’s fall, a profoundly disturbing scene that a
decedent’'s family would vreasonably not want
disseminated, let alone publicized. Brookins alleges that
she has suffered emotional distress when strangers have
shown her the image. In addition, she has stated that she
continues to worry that other family members may
encounter the photo on the internet. Both Favish and
Marsh state that the right to privacy in a family member’s
death images exists to protect against sensationalized
disclosure that “degrade the rites and respect [families]
seek to accord to the deceased person who was once their
own.” Culver’s dissemination of Boone’s death image to
others, which directly led to the image’s publication on
social media, “degrade[d] the rites and respect [Brookins
sought] to accord to” Boone because it intruded upon her
grief and caused her emotional distress during a time
when she was entitled to mourn her son in peace.”

I would therefore hold precedentially that Culver’s
actions violated Brookins’s constitutional privacy rights.

II.

I join the Majority in finding that case law does not
clearly establish the privacy interest asserted by
Brookins. Nevertheless, because Culver’s conduct is so
obviously wrong, I do not believe he is entitled to qualified
immunity. While mindful that it is “exceedingly rare”
for an official’s wrongful conduct to be obvious despite the
lack of established case law, I believe Culver’s conduct
falls within one of those rare cases because of the
longstanding tradition of respecting families’ ability to

2 Marsh, 680 F.3d at 1153 (quoting Favish, 541 U.S. 157 at 168).
21 Id. (citation omitted).
2 Schneyder, 653 F.3d at 330.
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mourn their loved ones in peace.”® Culver is not entitled
to the “benefit of one liability-free violation simply
because the circumstance of his case is not identical to
that of a prior case.”

When determining the obviousness of an official’s
wrongful conduct, courts look to “broad rules and general
principles” that would have given a reasonable official fair
warning that his conduct violated the Constitution.* For
example, in Taylorv. Riojas, the Supreme Court held that
holding an inmate in a cell “teeming with human waste”
was an obvious violation of the Eighth Amendment
because of the principle that there is a “cruelty inherent
in putting inmates in certain wantonly degrading and
dangerous situations.”

Our Court has also relied on such general principles
when holding that wrongful conduct is obvious despite the
lack of clearly established case law. In Thomas, we held
that it is obvious that an officer violates an arrestee’s
Fourteenth Amendment right to medical care by failing
to provide treatment after the arrestee ingests a quantity
of narcotics which pose a substantial health risk.*” There,
we relied on the general principle and well-established
constitutional obligation that law enforcement must
provide medical care to individuals in their custody, as
recognized by both the Supreme Court and our Court.”

2 See Favish, 541 U.S. at 168.

% Thomas v. City of Harrisburg, 83 F.4th 275, 284 (3d Cir. 2023)
(internal quotation marks omitted).

% Schneyder, 653 F.3d at 330.
%6592 U.S. 7,9 (2020) (internal quotation marks omitted).
2T Thomas, 88 F.4th at 283-84.

B Id. at 284. See also DeShaney v. Winnebago Cnty. Dep’t of Soc.
Servs., 489 U.S. 189, 199-200 (1989) (“[W]hen the State takes a person
into its custody and holds him there against his will, the Constitution
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We also relied on the local police department’s policy
requiring hospital transport for arrestees who ingested
dangerous quantities of narcoties as further evidence that
the officers were aware of their -constitutional
obligations.” Thus, we held that they had sufficient notice
and that their conduct violated the Constitution.*

In our case, the general principle which would have
given Culver fair notice that taking the photo of Boone
was obviously wrongful is the longstanding tradition of
respecting families’ ability to mourn in peace. As the
Supreme Court noted in Favish, “almost all civilizations
from time immemorial” have recognized the sanctity of
the mourning process and the dignity owed to the dead.”
We all know how difficult the death of a loved one can be,
and we also know that families generally prefer to mourn
without public exploitation. A reasonable official in
Culver’s circumstances, that is, a police officer responding
to the scene of an emergency, would understand that
photographing a man who had just jumped off a bridge
and lay dying on the ground, and then disseminating that
photo to others, is profoundly disturbing and would
foreseeably cause significant distress to the man’s family.

In addition, the Philadelphia police department’s
crime scene directive, on which all officers receive
training, explicitly prohibits the use of personal cell
phones at crime scenes absent exigent circumstances.

imposes upon it a corresponding duty to assume some responsibility
for his safety and general well-being.”); Natale v. Camden Cnty. Corr.
Facility, 318 F.3d 575, 583 (3d Cir. 2003) (holding that there exists a
“Fourteenth Amendment right to adequate health care while
detained”).

2 Thomas, 88 F.4th at 285.
30 Id.
31 Favish, 541 U.S. at 167-68.
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The crime scene directive, like the medical care policy in
Thomas, further supports the conclusion that Culver had
fair notice of the wrongfulness of his conduct.

A common thread in cases finding official conduct to
be obviously wrongful is that the officials were not
required to make split-second decisions but instead had
time to reflect and deliberate before engaging in
unconstitutional conduct. In Hope, a seminal Supreme
Court case which held that tying a shirtless inmate to an
outdoor hitching post without bathroom breaks was an
obvious violation of the Eighth Amendment, the prison
officials who engaged in the wrongful conduct had ample
opportunity—nearly seven hours—to reflect on their
actions and change course.” Similarly, in our case, Culver
had numerous opportunities to deliberate before taking
the photo. In fact, capturing the image with his camera
required Culver to take a series of intentional steps.
Culver then chose to send the photos to members of his
unit, a deliberate decision he was not compelled to make
under any time constraints. That Culver’s wrongful
conduct unfolded through multiple steps, affording ample
opportunity for reflection, underscores how obviously
wrongful his actions were.

For these reasons, I would hold that Culver is not
entitled to qualified immunity and can be held liable for
violating Brookins’s constitutional privacy rights.

III.

While I agree with the Majority that case law does
not clearly establish the right to privacy in a family
member’s death images, our society’s longstanding
mourning traditions lead me to believe that the obvious
wrongfulness of Culver’s econduet precludes his qualified

32 Hope v. Pelzer, 536 U.S. 730, 734-35 (2002).
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immunity defense. Accordingly, I respectfully dissent in
part.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

KAREN BROOKINS CIVIL ACTION
individually and as
Administratix of the
Estate of Marcus
Richard Boone

NO. 24-470

V.

THE CITY OF
PHILADELPHIA, P.O.
CHRISTOPHER
CULVER, DET.
WALSH, and CAPT.
LUCA

MEMORANDUM

KEARNEY, J. December 10, 2024

Karen Brookins’s adult son Marcus Boone had long
suffered with mental illness and drug addiction when he
walked onto the ledge of a highway overpass one morning
in March 2022 declaring he wanted to end his life.
Philadelphia Police officers talked with Mr. Boone for
almost three hours. They eventually persuaded him to
walk to the end of the overpass hoping he would sit down
with them and discuss his concerns. He never sat down.
Mr. Boone instead dove headfirst onto the side of the road
below him. He passed away at the hospital a few hours

(20a)
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later. One officer inexcusably used his cell phone to take a
picture of Mr. Boone suffering on the ground. He then
broadcasted his recklessness by immediately circulating
this photo to friends.

Karen Brookins began asking questions the next day
about her son’s last hours. The police allegedly claimed
they did not have body camera footage. Ms. Brookins
continued asking around. Someone sent Ms. Brookins the
photograph of her son over Facebook nine days after his
passing. She saw the photo again when she visited a gas
station near the overpass. Ms. Brookins first sued the
officer and the City for violating her privacy rights
through the photograph and then amended (after the
statute of limitations expired) challenging the officers’
conduct (and the City’s policies) she claims led to her son’s
decision after she finally obtained the bodycam footage.

We allow Ms. Brookins to proceed on her otherwise
untimely claim challenging the officers’ conduct on the
overpass finding fact questions about the officers’
fraudulent concealment of the body camera footage. But,
viewed in the context of two-and-a-half hours of bodycam
footage, there are no genuine issues of material fact
precluding our finding three or four statements by
officers on the overpass allegedly within Mr. Boone’s
hearing did not cause him to harm himself. We are
disturbed by the officer’s reprehensible decision to take
and then circulate a picture of the fatally injured Mr.
Boone. But this officer could not have known his now-
admitted reckless lapse in judgment would violate Ms.
Brookins’s privacy rights. He is entitled to judicially
created qualified immunity from constitutional scrutiny.
Ms. Brookins also did not adduce evidence allowing us to
find the officer’s singularly reckless act arose from the
City’s deficient training. And Ms. Brookins cannot
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proceed on her state law emotional distress claim against
the photographing officer because she cites no evidence
establishing his circulation of the photograph caused her
emotional distress. We grant the City and its officers’
motions for summary judgment.

I. Undisputed material facts

Karen Brookins’s adult son Marcus Boone resided at
some point at the Gaudenzia Diagnostic Rehabilitation
Center in Philadelphia for treatment of drug addiction
and mental health issues.! Mr. Boone attempted to take
his own life on at least six occasions before March 2022.*

Mr. Boone climbed onto the outer ledge of an
overpass where Knights Road crosses over Woodhaven
Road in the Greater Northeast section of Philadelphia on
a chilly March 18, 2022 morning in the area shown in the
green and blue highlighted sections below.?

I ECF 106 (Culver Statement of Undisputed Material Facts
(“SUMF™)) 1 1; ECF 118 (Brookins Resp. to Culver SUMF) 1 1. Ms.
Brookins’s Response to Officer Culver’s Statement of Undisputed
Material Facts, her Response to the City’s Statement of Undisputed
Material Facts, and her Counterstatement of Undisputed Material
Facts (“CUME”) are all located at ECF 118. Her Response to Officer
Culver’s SUMF can be found at ECF 118 at 13-20. Her Response to
the City’s SUMF can be found at ECF 118 at 1-13. Ms. Brookins’s
CUMF can be found at ECF 118 at 21— 39.

2 ECF 106 (Culver SUMF) 1 5; ECF 118 (Brookins Resp. to Culver
SUMF) 1 5.

3 ECF 106 (Culver SUMF) 1 6; ECF 118 (Brookins Resp. to Culver
SUMF) 1 6. Mr. Boone stood approximately where the blue highlight
is on the map for most of the time before he moved to the right of the
picture where the unfenced portion of the ledge begins.
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He walked to the middle of the overpass directly
above Woodhaven Road below and stood on the outside of

a fence separating him from the overpass on Knights
Road:’

WOODHAVEN. & KNIGHTS.RD_- PSCRM

AXON 20DV 2 X277

Police officers talk to Mr. Boone for two and a half
hours, eventually persuading him to come away from
the middle of the overpass.

The Philadelphia Police Department sent twenty to
thirty officers to the scene to talk to Mr. Boone and

* See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).
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control traffic and bystanders.” Some of the officers
worked with the Counterterrorism Unit and others
worked as erisis negotiators.® Police Officer Christopher
Culver, a member of the Counterterrorism Unit, arrived
on the scene to assist with traffic control and stood
approximately thirty yards away from the negotiations on
the overpass.”

Detective Walsh arrived at the scene to gather
information.® He did not communicate directly with Mr.
Boone.” Inspector (then Captain Luca), one of the officers
primarily responsible for negotiating with or speaking to
Mr. Boone, interacted with Mr. Boone for almost the
entire three hours."” Detective Rovnan also negotiated
with Mr. Boone for most of the time and eventually took
the lead as Mr. Boone seemed to respond to him." Police
officer Paul Andrews, another officer with crisis training,
captured footage of the incident with a body camera.'” His
body camera captured over two hours of the encounter

> ECF 106 (Culver SUMF) 1 17; ECF 118 (Brookins Resp. to Culver
SUMF) 117.

6 ECF 106 (Culver SUMF) 11 13, 18; ECF 118 (Brookins Resp. to
Culver SUMF) 1113, 18.

" ECF 106 (Culver SUMF) 11 15, 19; ECF 118 (Brookins Resp. to
Culver SUMF) 11 15, 19.

8 ECF 109 (City SUMF) 11 83; ECF 118 (Brookins Resp. to City
SUMF) 11 83.

9 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 109 (City SUMF) 183; ECF 118 (Brookins Resp. to City
SUMF) 1 83.

0 ECF 109 (City SUMF) 1 135; ECF 118 (Brookins Resp. to City
SUMF) 1 135.

11 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

2 ECF 106 (Culver SUMF) 1 7; ECF 118 (Brookins Resp. to Culver
SUMF) 1 7. Officer Andrews was the only officer on scene with a
body camera. See id.
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between five to ten officers and Mr. Boone as they tried
to persuade him to come down from the ledge either by

walking onto Knights Road or coming down a firetruck
ladder."”

The officers did not know Mr. Boone and tried to find
out his identity. They mistakenly identified him as
“Albert” and thought he used “Marcus Boone” as an
alias.”” Mr. Boone eventually told the officers his name, his
birthday, and his mother’s name.'"® Mr. Boone said his
mother was dead at one point and then later asked for her
and said he saw her along the adjacent streets.'” He did
not ask to speak to anyone besides his mother.”® He
claimed to see some of his family members several
hundreds of yards away on the streets, calling for him."
He told the officers he had mental problems.*” Mr. Boone
screamed many times he wanted the media present.”” He
claimed the police worked with organized crime families
and wanted to kill him and/or members of his family.” He

13 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

14 See generally id.
15 See generally id.
16 See generally id.; ECF 118 (Brookins CUMF') 11 46-47.

17 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

18 See generally id.

19 See generally id.

20 See generally id.; ECF 118 (Brookins CUMF) 1 43.

A See generally JA182 (Body Camera Footage); ECF 106 (Culver
SUMF) 1 21; ECF 118 (Brookins Resp. to Culver SUMF) 1 21.

2 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 106 (Culver SUMF) 1 22; ECF 118 (Brookins Resp. to
Culver SUMF) 1 22.
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claimed police held children hostage.” He claimed police
intended to blow up the overpass.” He screamed another
country had taken over America.” He repeatedly
threatened to jump off the overpass and told the officers
he was not afraid to die.”® He screamed “shoot me bitch”
three times to a female officer not near the body camera.”
He acted suspicious of new officers approaching him, so
the officers designated certain persons like Detective
Rovnan to speak to him.* He told the officers the nature
of our society caused him to have a terrible day.” He said
he had not taken his medicine which helped calm him
down so he did not hear voices.*” He took off his shirt on a
chilly March day and urinated through the fence onto the
Knights Road overpass.”

The officers interacting with Mr. Boone frequently
told him no one wanted him to die, they were not going to
hurt him, and they had resources to help him.* They told

% See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

2 See generally id.

% See generally id.; ECF 106 (Culver SUMF) 1 24; ECF 118
(Brookins Resp. to Culver SUMF) 1 24.

% See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

21 See generally id.; ECF 106 (Culver SUMF) 1 23; ECF 118
(Brookins Resp. to Culver SUMF) 1 23.

8 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

2 See generally id.

30 See generally id.; ECF 106 (Culver SUMF) 11 25, 26; ECF 118
(Brookins Resp. to Culver SUMF') 11 25, 26.

31 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

32 See generally id.
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him he was not in trouble.® When Mr. Boone stated he
had mental problems, Inspector Luca responded, “it’s
fine. There ain’t nobody on this earth that doesn’t have
mental health problems. Everybody has them . . . all four
of us up here have issues.” Mr. Boone intermittently
responded to the officers in a manic fashion and lapsed
into long periods of silence.*” Conversations picked up on
the bodycam confirmed the officers’ plan to engage Mr.
Boone by talking to him about his life and their lives.*
They spoke to Mr. Boone about a Philadelphia Flyers
trade the night before, nicknames, favorite hobbies, a
relationship to Philadelphia Phillies legendary catcher
Bob Boone, and tattoos (including whether one of the
tattoos on Mr. Boone’s naked torso depicted his child’s
name), while attempting to wait out what they believed to
be a high from some type of narcotic.”

Unidentified officers are less tolerant after some time.

Some of the officers tried a different tactic after a
while. They told Mr. Boone to stop being silly and told him
they could not help other people in need while he
remained on the bridge.” About forty-five minutes before
he jumped, Mr. Boone told the officers he felt nervous,
and, a minute later, asked “if it’s gonna turn into a good
day, why is it so hostile?”® Around this time Officer
Andrews expressed doubts to Detective Rovnan about
“the pressure they are putting on him” and stated, “it’s

3 See generally id.
3 See generally id.
% See generally id.
36 See generally id.
37 See generally id.
38 See generally id.; ECF 118 (Brookins CUMF) 19 49-50.

3 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 118 (Brookins CUMF) 1 52.
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just making things a little bit worse.”* He also described
the officers’ tactics as “a little bit too forceful.” The
bodycam confirms some officers used inappropriate
references but Mr. Boone did not respond other than
largely ignore them.”

Some of the officers had side conversations caught on
camera while Mr. Boone stood on the ledge.” They talked
about Mr. Boone and other things." After Officer
Andrews had been recording for about two hours,
Detective Walsh—whose responsibility was to gather
information—approached Officer Andrews and a couple
of other officers.” The officers discussed whether anyone
had contacted Mr. Boone’s wife or mother." Detective
Walsh said they had tried a number (it is unclear whose
number they tried), but no one answered.” Detective
Walsh then said to the officers—but not to Mr. Boone—
“We did talk to the therapist . . . from that Gaudenzia
House, and she said she had to go [somewhere
indistinguishable] . . . apparently he had a cocaine
addiction problem.”*

A few minutes after Detective Walsh’s remarks about
contacting  Gaudenzia House, Officer Andrews

40 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 118 (Brookins CUMF) 1 53.

4 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 118 (Brookins CUMF) 1 54.

42 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

43 See generally id.
4 See generally id.
% See generally id.
46 See generally id.
47 See generally id.
8 See generally id.; ECF 118 (Brookins CUMF) 1 64.
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commented the officer negotiating with Mr. Boone
seemed to be agitating him and asked whether they
should switch out.” Detective Rovnan responded some of
the officers who had been sent to the scene lacked
training, but he did not name a specific officer nor
whether the officers talking to Mr. Boone lacked
training.”

Mpr. Boone eventually walks to the end of the ledge
without fencing before harming himself.

Detective Rovnan tried to get Mr. Boone to walk to
the end of the ledge to get him off the overpass.” Mr.
Boone asked Detective Rovnan for a Mountain Dew and a
cigarette.”” Detective Rovnan repeatedly told Mr. Boone
he would get him the soda and cigarette, but Mr. Boone
would need to walk to the end of the ledge (the part
without a fence) to have a sit-down and talk things out.”
Mr. Boone did not like this plan and refused to move, but
promised to sit down with Detective Rovnan on the side
ledge if he could drink a Mountain Dew and have a
cigarette.” Detective Rovnan told Mr. Boone he would
trust his word and handed a Mountain Dew to him over
the fence.” The officers arranged for an on-site fire truck
ladder for Mr. Boone to come down.” They also planned
(as confirmed on the body cam) to get Mr. Boone to walk

4 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

50 See generally id.
5 See generally id.
52 See generally id.
5 See generally id.
5 See generally id.
% See generally id.
5 See generally id.
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to the end of the ledge, where the safety fencing stopped,
to get him off the overpass.”

Mr. Boone’s tone and willingness to safely come off
the ledge fluctuated. At certain points, as reflected in the
footage, every sign suggested Mr. Boone calmed down
and would soon sit down and talk to the officers on the
ledge about getting help. For instance, the softer
conversational negotiation style of Detective Rovnan
worked initially, and he succeeded in getting Mr. Boone
to walk to the end of the ledge.” The officers asked and
Mr. Boone confirmed he had a knife with him.”® Mr. Boone
agreed to give Detective Rovnan the blade so he could sit
down with the officers on the ledge without threatening
their safety. He then handed the blade to Detective
Rovnan.” Mr. Boone reached the non-fenced portion of
the ledge and turned around and faced the negotiating
officers on Knights Road.” He spoke to them from the
non-fenced ledge but would not sit down on the ledge and
talk to the officers.”

57 See generally id.
58 See generally id.
5 See generally id.
80 See generally id.
81 See generally id.
62 See generally id.
8 See generally id.
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The officers decided to not grab Mr. Boone while he
stood on the cement ledge for fear he would fall.* They
decided to wait him out until they thought they could
safely grab him or he decided to sit down.” Detective
Rovnan told all the officers to back off and the officers
backed off several feet to give Mr. Boone time to sit down
on the ledge.*

We then hear the officers’ side conversations, and it
does not appear (nor is there evidence) Mr. Boone heard
them. Detective Rovnan complained about being on the
job and discussed car detailing with Officer Andrews at
least twenty feet away from where Mr. Boone stood on the
ledge.” Detective Walsh, who had walked a few feet away,
re-approached Officer Andrews and Detective Rovnan.”
Someone asked Detective Walsh, “how you doing?” to
which he responded in a barely audible voice, “I'm

8 See generally id.
% See generally id.
8 See generally id.
57 See generally id.; ECF 118 (Brookins CUMF') 1 65.

8 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).
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enjoying this.”” Detective Walsh and the other officers
then discussed house remodeling.”

Mr. Boone stood facing the officers on Knights Road
while Detective Walsh and the others had this side
conversation.”” The officers continued to wait for Mr.
Boone to sit down since they did not want to tackle or grab
him while on the ledge.” Mr. Boone seemingly became
agitated again while standing on the cement ledge.” The
officers moved closer to the ledge at this point but still
stood about fifteen feet away from where Mr. Boone
stood.” Mr. Boone turned back around to face the
shoulder of Woodhaven Road below him.” Detective
Rovnan said, “Marcus, no! ... I know it’s tough . . . Life’s
worth it . . . what’s it going to take for you to come down
for me?”™ Mr. Boone responded, “I just want to die.””
Officer Andrews and Detective Rovnan again discussed
trying to grab Mr. Boone (“We're going to have to snatch
him, I know it.”).” Mr. Boone then dove headfirst from the
ledge on the overpass onto the Woodhaven Road shoulder
area below.”

8 See generally id.; ECF 118 (Brookins CUMF') 1 66.

" See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182); ECF 118 (Brookins CUMF) 1 68.

™ See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA1K2).

2 See generally id.

™ See generally id.

™ See generally id.

™ See generally id.

6 See generally id.

" See generally id.; ECF 118 (Brookins CUMF') 1 69.

8 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182)

™ See generally id.; Though it is readily apparent from the footage
Mr. Boone jumped from the overpass, counsel for Ms. Brookins swore
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The officers and emergency personnel moved into
action; they immediately commented Mr. Boone survived
his jump from the Knights Road overpass, but he
sustained severe injuries.* At least one officer remarked
he appeared to be alive.”

Officer Culver uses his cell phone to photograph the
injured Mr. Boone and then circulate the photo to oft-
site coworkers.

Counterterrorism Officer Culver (not involved in
negotiations) leaned over the overpass and took a
photograph of Mr. Boone laying alongside Woodhaven
Road.”” He sent the photograph to nine officers in his unit
at 11:47 a.m.” Someone posted the photograph on the
crime-reporting app Citizens’ App.* Ms. Brookins
apparently never discovered who posted the reckless
photograph online.

in the operative Complaint Mr. Boone “fell” from the overpass. See
ECF 93. He did not fall. He dove headfirst like a diver into a pool.

S0 ECF 106 (Culver SUMF) 131; ECF 118 (Brookins Resp. to Culver
SUMF) 1 31.

81 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182). We remain concerned how counsel for all parties repeatedly
represented Mr. Boone died upon impact such that Officer Culver
took a picture of a deceased Mr. Boone. We notified counsel during
oral argument of our concern with the repeated lack of candor on this
issue even though we find the distinction immaterial as a matter of
privacy law.

82 ECF 106 (Culver SUMF) 1 34; ECF 118 (Brookins Resp. to Culver
SUMF) 1 34.

8 ECF 106 (Culver SUMF) 1 36; ECF 118 (Brookins Resp. to Culver
SUMF) 1 36; ECF 120-1 (Culver Aff., PA2324) at 2.

8 ECF 106 (Culver SUMF) 1 48; ECF 118 (Brookins Resp. to Culver
SUMF) 1 48.
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Ms. Brookins tries to find out what happened to her
son.

Ms. Brookins did not make it to the ledge as she was
on her way to see her incarcerated husband at State
Correctional Institution Phoenix in Montgomery
County.®” She learned her son might be the person on the
overpass when her niece sent her a text message and a
photograph of the situation.*® She later learned on-site
emergency personnel had taken her son to the hospital.””
She went to the hospital to see her son.* Doctors told her
Mr. Boone had catastrophic injuries, but they were still
working on him.* Mr. Boone passed away in the hospital
at 2:15 p.m.”

Ms. Brookins went to work to find out what happened
beginning the next day. She spoke to people from the
Police Department, including Detective Walsh and
Lieutenant Seamen, seeking body camera footage and
other information.” She spoke with Detective Walsh on
March 19, 2022.” She spoke with Lieutenant Seamen on

% ECF 106 (Culver SUMF) 139; ECF 118 (Brookins Resp. to Culver
SUMF) 1 39.

86 ECF 106 (Culver SUMF) 1 41; ECF 118 (Brookins Resp. to Culver
SUMF) 141.

8 ECF 106 (Culver SUMF) 11 42-43; ECF 118 (Brookins Resp. to
Culver SUMF) 11 42-43.

8 ECF 106 (Culver SUMF') 11 44-45; ECF 118 (Brookins Resp. to
Culver SUMF) 11 44—45.

8 ECF 106 (Culver SUMF) 1 45; ECF 118 (Brookins Resp. to Culver
SUMF) 1 45.

9 ECF 106 (Culver SUMF) 1 46; ECF 118 (Brookins Resp. to Culver
SUMF) 1 46.

1 ECF 118 (Brookins CUMF) 11 76-130.
2 ECF 118 (Brookins CUMF) 1 76.
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April 28, 2022.” She also spoke with other unidentified
persons from the Police Department.”

Ms. Brookins saw the photograph Officer Culver had
taken of her son when a woman sent her a Facebook
message on March 27, 2022.” Ms. Brookins visited the
Sunoco gas station about ten days later in April 2022 near
the overpass at Knights and Woodhaven Roads to see if
anyone there knew anything about the incident.” She
spoke with a gas station attendant, who told her about,
and then sent her, the same photograph of Mr. Boone.”
Ms. Brookins also spoke with other people who had seen
Mr. Boone on the overpass.” These people told her they
noticed the police seemed to be arguing with Mr. Boone
but they also indicated the officers almost succeeded in
getting Mr. Boone off the ledge.”

Ms. Brookins sued the City of Philadelphia and a
John Doe Defendant over the dissemination of the
photograph of Mr. Boone on January 31, 2024." She did

% Jd. 185.

% Jd. 19 126-130 (Ms. Brookins spoke with an unknown police officer
from the City of Philadelphia Police Northeast Detectives on an
unidentified date); see also ECF 119-7 (Brookins Aff.,, PA1512-
PA1517) at 50 1 8 (Ms. Brookins called the 8th District on March 19,
2022 and spoke to a woman named Mary).

% ECF 106 (Culver SUMF) 11 47-50; ECF 118 (Brookins Resp. to
Culver SUMF) 11 47-50.

% ECF 106 (Culver SUMF) 11 51-52; ECF 118 (Brookins Resp. to
Culver SUMF) 11 51-52.

9 ECF 106 (Culver SUMF) 11 53-53; ECF 118 (Brookins Resp. to
Culver SUMF) 11 53-55.

% ECF 106 (Culver SUMF) 11 58-59; ECF 118 (Brookins Resp. to
Culver SUMF) 11 58-59.

9% ECF 106 (Culver SUMF) 11 51-52; ECF 118 (Brookins Resp. to
Culver SUMF) 11 51-52.

10 ECF 1.
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not plead and did not know who took or circulated the
photograph. The Police Department’s Internal Affairs
Division began investigating the photograph incident
after learning of this case."” The Philadelphia Police
Department distributes a directive about responding to
severely mentally disabled persons and a crime scene
responsibility directive.'” The crime scene responsibility
directive prohibits the use of personal cell phones at crime
scenes except in exigent circumstances.'” The Police
Department determined Officer Culver took the photo
and sent it to others.’™ Ms. Brookins learned body camera
footage existed in April 2024.'”

Ms. Brookins moved to amend to add constitutional
and state law claims against the City and several
individual police officers relating to the interactions on the
overpass after viewing the body cam footage. She later
dismissed a number of officers and claims.'” She prepared
for trial on her remaining claims: a Fourteenth
Amendment privacy interest claim against Officer Culver
for taking and disseminating the photograph; a municipal
liability claim against the City for failing to train police
officers about privacy rights; an intentional infliction of
emotional distress claim against Officer Culver; a
Fourteenth Amendment state-created danger -claim
against Detective Walsh and Inspector Luca and a
derivative wrongful death claim; and a municipal liability

0 ECF 109 (City SUMF) 1 151; ECF 118 (Brookins Resp. to City
SUMF) 1 151.

12 ECF 118 (Brookins CUMF) 11 6-7, 71.
108 7d. 1171.

14 ECF 109 (City SUMF) 11 154-55; ECF 118 (Brookins Resp. to
City SUMF') 11 154-55.

15 ECF 118 (Brookins CUMF) 11 131-33.
106 ECF 119 at 2 n.2.
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claim against the City for failing to train officers how to
deal with individuals undergoing mental health crises.

II. Analysis

The City, Detective Walsh, and Inspector Luca move
for summary judgment. Officer Culver separately moves
for summary judgment. We grant summary judgment in
favor of the Defendants on all claims.'"

107 Summary judgment is proper when “the movant shows that there
is no genuine issue as to any material fact that the moving party is
entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(a).
“Material facts are those ‘that could affect the outcome’ of the
proceeding, and ‘a dispute about a material fact is “genuine” if the
evidence is sufficient to permit a reasonable jury to return a verdict
for the non-moving party.” Pearson v. Prison Health Servs., 850 F.3d
526, 534 (3d Cir. 2017) (quoting Lamont v. New Jersey, 637 F.3d 177,
181 (3d Cir. 2011)). On a motion for summary judgment, “we view the
facts and draw all reasonable inferences in the light most favorable to
the nonmovant.” Pearson, 850 F.3d at 533-34 (citing Scott v. Harris,
550 U.S. 372, 378 (2007)). “The party seeking summary judgment ‘has
the burden of demonstrating that the evidentiary record presents no
genuine issue of material fact.” Parkell v. Danberg, 833 F.3d 313, 323
(8d Cir. 2016) (quoting Willis v. UPMC Children’s Hosp. of
Pittsburgh, 808 F.3d 638, 643 (3d Cir. 2015)). If the movant carries its
burden, “the nonmoving party must identify facts in the record that
would enable them to make a sufficient showing on essential elements
of their case for which they have the burden of proof.” Willis, 808 F.3d
at 643 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). Where
“a party who fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which
that party will bear the burden of proof at trial . . . there can be ‘no
genuine issue as to any material fact,” since a complete failure of proof
concerning an essential element of the nonmoving party’s case
necessarily renders all other facts immaterial.” Celotex, 477 U.S. at
322-23. “The moving party is ‘entitled to a judgment as a matter of
law’ because the nonmoving party has failed to make a sufficient
showing on an essential element of her case with respect to which she
has the burden of proof.” Id. at 323.
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A. We grant summary judgment in favor of Officer
Culver on Ms. Brookins’s privacy interest claim.

Officer Culver moves for summary judgment on Ms.
Brookins’s substantive due process claim Officer Culver
violated her constitutional right to privacy. We do not
agree Officer Culver’s various arguments preclude
finding Ms. Brookins enjoys a privacy right. Ms. Brookins
has a constitutional privacy interest in the photograph of
her son. But we are the first court in this Circuit to reach
this conclusion. The lack of clear guidance in March 2022
entitles  Officer Culver to qualified immunity
notwithstanding his reprehensible conduct. And Ms.
Brookins does not argue the wrongfulness of Officer
Culver’s conduct was so obvious any police officer would
know taking the photograph violated federal law. We
must find a parent’s right to control death images of the
deceased from public exploitation is not clearly
established. Officer Culver avoids personal liability for his
conscious-shocking conduct under the doctrine of
qualified immunity.

“The Fourteenth Amendment right to privacy shields
individuals ‘from unwarranted governmental intrusions
into their personal lives.”'™ “The United States
Constitution does not mention an explicit right to privacy
and the United States Supreme Court has never
proclaimed that such a generalized right exists.”'® But
the Supreme Court “has found certain constitutional

198 Morton v. Lancaster Cnty. Prison, No. 13-1306, 2014 WL 3953175,
at *10 (E.D. Pa. Aug. 11, 2014) (quoting Fagle v. Morgan, 88 F.3d 620,
625 (8th Cir. 1996)), aff’d sub nom. Morton v. Arnold, 618 Fed. App’x
136 (3d Cir. 2015)).

109 Doe v. Luzerne Cnty., 660 F.3d 169, 175 (3d Cir. 2011) (quoting
C.N. v. Ridgewood Bd. of Educ., 430 F.3d 159, 178 (3d Cir. 2005)).
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‘zones of privacy.”" “Traditionally, the Fourteenth
Amendment has protected two categories of privacy
rights.”"" Relevant here is “the individual interest in
avoiding disclosure of personal matters.”'® “The
touchstone of constitutional privacy protection is whether
the information at issue is ‘within an individual’'s
reasonable expectations of confidentiality.”® “The more
intimate or personal the information, the more reasonable
the expectation is that it will remain confidential.”"**
“[T]he constitutional right of privacy . . . shields from
public scrutiny only that information which involves
‘deeply rooted notions of fundamental personal interests
derived from the Constitution.”'*

The Court of Appeals for the Ninth Circuit in Marsh
v. County of San Diego recognized as a matter of first
impression twelve years ago “the publication of death
images interferes with ‘the individual interest in avoiding
disclosure of personal matters . . . .””"® In Marsh, a
district attorney copied autopsy photographs of a child
whose murder he prosecuted."” The district attorney sent
one of the photographs to a newspaper and television
station years after the autopsy with a memorandum he

10 7d. (quoting C.N., 430 F.3d at 178).
1 Morton, 2014 WL 3953175, at *10.

12 Malleus v. George, 641 F.3d 560 (3d Cir. 2011) (quoting Hedges v.
Musco, 204 F.3d 109, 121 (3d Cir. 2000)), as amended (June 6, 2011).

13 Luzerne, 660 F.3d at 175 (quoting Malleus, 641 F.3d at 564).

14 Id. (first citing Fraternal Order of Police, Lodge No. 5 v. City of
Phila., 812 F.2d 105, 112 (3d Cir. 1987); then citing Malleus, 641 F.3d
at 564; and then citing C.N., 430 F.3d at 179).

115 Jd, at 176 (quoting Nunez v. Pachman, 578 F.3d 228, 232 (3d Cir.
2009)).

116 680 F.3d 1148, 1154 (9th Cir. 2012) (quoting Whalen v. Roe, 429
U.S. 589, 599 (1977)).

U7 J1d. at 1152.
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wrote entitled “What Really Happened to Phillip
Buell?”"® The child’s mother sued San Diego County
alleging the copying and dissemination of her child’s
autopsy  photographs violated her Fourteenth
Amendment due process rights.'”” The Court of Appeals
for the Ninth Circuit explained “[t]o violate substantive
due process, the alleged conduct must ‘shock[] the
conscience’ and ‘offend the community’s sense of fair play
and decency.””” The court held Ms. Marsh had a
substantive due process right to control the body and
death images of her son; the public disclosure of the
photographs violated that right.'

The Court of Appeals for the Ninth Circuit relied on
the Supreme Court’s decision in National Archives and
Records Administration v. Favish.”™ The Supreme Court
in Favish held family members have a privacy right to
death images under an exemption to the Freedom of
Information Act."” The Court explained case law and
cultural traditions establish a right of privacy in death
images rooted in the common law.'** The court of appeals
in Marsh took it one step further and concluded “the
common law right to non-interference with a family’s
remembrance of a decedent is so ingrained in our
traditions that it is constitutionally protected.”*

118 [d

119 Id

120 Id. at 1154 (quoting Rochin v. Cal., 342 U.S. 165, 172-73 (1952)).
121 Id. at 1154-55.

122 541 U.S. 157 (2004).

123 Id. at 165-67.

124 Id. at 167-69.

125 Marsh, 680 F.3d at 1154 (emphasis added). Because the right was
not clearly established at the time of the district attorney’s conduct
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Officer Culver argues he is entitled to summary
judgment because Ms. Brookins does not have a
constitutional privacy right in the photograph of her son.
Officer Culver attempts to distinguish the circumstances
surrounding Mr. Boone’s death with the autopsy
photographs circulated years later in Marsh. Officer
Culver also claims qualified immunity protects him even
if he did violate Ms. Brookins’s privacy rights."*® We
address each argument in turn.

1. Ms. Brookins has a privacy interest in the
photograph of her son’s body.

Officer Culver argues the constitutional privacy
interest is limited to fact information concerning
oneself.”” He attempts to distinguish Ms. Brookins’s
claimed privacy interest from several decisions by our
Court of Appeals delineating the types of personal
information protected by the constitution.®® Ms. Brookins
responds with a trial court opinion from thirty-four years
ago finding the Constitution protects family members
from disclosure of their relatives’ AIDS status.'”

We rejected the argument the photograph of Mr.
Boone does not implicate Ms. Brookins’s right to privacy

the court found he had qualified immunity. Id. at 1158-60 (citing
Davis v. Scherer, 468 U.S. 183, 191 (1984)).

126 ECF 105 at 9-17.

127 Id. at 11.

128 Id. at 11-13. Officer Culver argues a “photograph of Mr. Boone
does not implicate Ms. Brookins’ privacy interest in her own ‘sexual
information, medical information, [or] financial information.” Id. at
13.

129 ECF 117 at 7 (discussing Doe v. Borough of Barrington, 729 F.
Supp. 376, 382-85 (D.N.J. 1990)).
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when we denied the City’s motion to dismiss.” We
allowed Ms. Brookins’s claim to proceed into discovery on
the novel (in this Circuit) substantive due process right
recognized in Marsh—the constitutional right to non-
interference with a family’s remembrance of a decedent.”®
We need not address this issue again. We instead turn to
Officer Culver’s attempts to avoid this finding based on
fact distinctions.

2. Mr. Boone’s vital status at the time of the
photograph is not dispositive.

Officer Culver argues we are reviewing a different
fact pattern than Marsh because the child in Marsh was
dead when photographed but Mr. Boone was alive.'®* Ms.
Brookins responds by citing cases finding a privacy right
(although not under the Constitution) in pre-death
recordings.”® Officer Culver presumes the case involves a
photograph of a deceased Mr. Boone.

But his argument faces a procedural problem. The
pleadings filed under Federal Rule of Civil Procedure 11
repeatedly represented Officer Culver took a picture of a
deceased Mr. Boone. We cannot imagine how Ms.
Brookins or the City’s officers could allow this
misrepresentation; Ms. Brookins knew her son lived for a
few hours after his self-harm and the officers knew he
survived within seconds of viewing Mr. Boone on the
ground. The lawyers at summary judgment finally seem
to have learned what their clients knew all along: all

130 See ECF 31 (“We . . . have little difficulty in rejecting the Officer
Defendants’ and the City’s argument Ms. Brookins only has the right
to control information about herself.”).

31 Marsh, 630 F.3d at 1154.
B2 ECF 105 at 15.
1B ECF 117 at 14-16.
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parties now acknowledge Officer Culver took the photo of
a living Mr. Boone alongside Woodhaven Road within
minutes of his self-harm. These allegations are utterly
distinet from the facts of Ms. Brookins’s first three
complaints swearing Mr. Boone was dead when Officer
Culver took the photograph.® We granted Ms. Brookins
leave to amend her Complaint to challenge the officers’
conduct on the overpass but we plainly instructed her not
to adduce facts changing Mr. Boone’s vital status.” She
did so anyway."”® Officer Culver now adopts this version
of events.” The situation facing us—the parties all
arguing facts totally distinet from the facts initially sworn
under Rule 11—presents a procedural conundrum the
likes of which a first-year law student would shudder to
see on a Federal Civil Procedure exam. Yet we need not
address this issue at length other than to note it raises
questions about the attorneys’ diligence and candor to the
Court. But we save this ethical question for another day
as we find Ms. Brookins has a Fourteenth Amendment

134 Ms. Brooking’s former counsel swore in her first Complaint
approximately twenty-one months after she knew her son survived
the harm on the ground, “[iln the immediate moments after Mr.
Boone’s death, John Doe #1 — a Philadelphia Police Officer present
at the scene — took photographs of Mr. Boone’s deceased body on the
ground from the vantage point of where he jumped.” ECF 1 11
(emphasis added). Ms. Brookins’s former counsel swore the same
thing in the amended Complaint and the second amended Complaint.
ECF1811; ECF3811.

135 KCF 94 at 7; see also, e.g., ECF 87 (Oral Argument Tr.) at 22; ECF
93 (granting Plaintiff leave to amend her Complaint only to add a pre-
fall state-created danger claim and related wrongful death claim).

136 KECF 93 11 51, 53-56 (swearing Officer Culver took a photograph
of Mr. Boone instead of rendering necessary medical care), 66—68
(swearing Mr. Boone showed vital signs of life when admitted to the
hospital but died despite medical staff’s efforts).

BTECF 105 at 17 (“The photograph of Mr. Boone was taken while he
was alive.”).
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privacy right regardless of which version of the facts
applies.

The constitutional right the Court of Appeals for the
Ninth Circuit identified in Marsh is the “right to non-
interference with a family’s remembrance of a
decedent[.]”®® True, the state actor in Marsh
photographed a dead child. But the court’s reasoning for
finding a constitutional violation applies equally here. The
court of appeals found “the long-standing tradition of
respecting family members’ privacy in death images
partakes of both types of privacy interests protected by
the Fourteenth Amendment. ... Few things are more
personal than the graphic details of a close family
member’s tragic death. Images of the body usually reveal
a great deal about the manner of death and the decedent’s
suffering during his final moments—all matters of private
grief not generally shared with the world at large.”*

The court of appeals’s well-reasoned analysis in
Marsh applies to the photograph of Mr. Boone
notwithstanding the newly posited fact he did not
succumb to his injuries until hours later. Officer Culver’s
cell phone photograph captures graphic details of Mr.
Boone’s appearance on the ground. The cell phone
photograph reveals a great deal about how he died and his
suffering in his final moments. Ms. Brookins swore: “In
that photograph [her son] looked like he was tortured, like
grimace, like, you know, uncomfortable, hurting, alone. . .
. [T]he photograph just kind of really gave me this uglier
picture of what I already . . . was experiencing.”'* Like in

188 Marsh, 630 F.3d at 1154.

139 Id.

140 Brookins Dep. I (ECF 107 at 3-68, JA1-JA66) 125:23-126:11.
Officer Culver’s and the City’s combined exhibits are all located at
ECF 107, so we use the pagination assigned in their joint appendix in
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Marsh, someone shared this depiction of Mr. Boone’s fatal
injuries with the world at large after Officer Culver
inexcusably shared the photograph with his fellow officers
and it ended up online.

The newly posited (but long known) fact Mr. Boone
did not die until after Officer Culver photographed him
does not warrant summary judgment in favor of Officer
Culver.

3. Mr. Boone’s location before and at the time of the
photograph does not impact Ms. Brookins’s privacy
rights.

Officer Culver further attempts to distinguish the
court of appeals’s reasoning in Marsh by pointing out Mr.
Boone’s injuries and final moments “occurred on a public
thoroughfare in the middle of the day” while the child in
Marsh died in his home.'" He argues the circumstances
of Mr. Boone’s final moments “were already on public
display[,]” while the autopsy photo in Marsh revealed
private information.'** Officer Culver borrows this public-
versus-private dichotomy from Fourth Amendment
jurisprudence.'® Ms. Brookins responds it is immaterial
the injuries to Mr. Boone happened on a public road,
particularly because the police established a perimeter
around the scene.'

addition to the ECF numbers to refer to their exhibits. Likewise, all
of Ms. Brookins’s exhibits are located at ECF's 119 and 120, so we use
the pagination assigned in her appendix in addition to the ECF
numbers when referring to her exhibits.

M ECF 105 at 15.

142 Id

143 Id. at 14.

W ECF 117 at 15-18.
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We assess the right to privacy through a two-step
test.'”® We first assess whether “whether [the
information] is within an individual’s reasonable
expectations of confidentiality.”** We then “balance the
privacy interest against the public or governmental
interest in disclosure.”"” The analysis is “fact-intensive
and context-specific . . . unfortunately, bright lines
generally cannot be drawn.”*®

i. Ms. Brookins enjoyed a reasonable expectation of
privacy.

We start with the reasonable expectation of privacy.
Constitutional privacy protection turns on whether an
individual has a reasonable expectation of confidentiality
in the information.'® An individual may reasonably expect
highly intimate or personal information to remain
confidential.'

Relying on a quote from our Court of Appeals in Doe
v. Luzerne County, Officer Culver argues the Fourth
Amendment’s guarantee of a legitimate expectation of
privacy informs Ms. Brookins’s expectation of
confidentiality."” But our Court of Appeals in Luzerne
found the Court of Appeals for the Sixth Circuit locates
the right to privacy in the Fourth Amendment; our Court
of Appeals locates the right to privacy in the Fourteenth

145 Doe 1 v. Cnty. of Fayette, No. 14-196, 2014 WL 5493814, at *2 (W.D.
Pa. Oct. 30, 2014).

146 Id. (alteration in original) (quoting C.N., 430 F.3d at 179).
147 Id

18 [ uzerne, 660 F.3d at 176.

149 I, at 175.

150 See id. at 175-76 (first citing Fraternal Order of Police, 812 F.2d
at 112-13; then citing Malleus, 641 F.3d at 564).

BLECF 105 at 12 (quoting Luzerne, 660 F.3d at 176 n.5).
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Amendment.”™ Our Court of Appeals did acknowledge
“the contours of the right appear to be the same[]” under
both amendments.”” But Officer Culver takes this a step
too far by assuming Fourth Amendment search and
seizure case law applies to substantive due process
privacy cases. Although both types of cases require a
reasonable expectation of privacy, “[t]he fundamental
task of any Fourth Amendment analysis is assessing the
reasonableness of [a] government search.”™ By contrast,
the Fourteenth Amendment shields intimate or highly
personal information from public disclosure.'”

The Fourth Amendment cases Officer Culver
references do not help our analysis. The Supreme Court’s
analysis in California v. Ciraolo and Oliver v. United
States both involved a search and seizure of marijuana
plants being grown on an individual’'s property.” Our
Court of Appeals’s analysis in In re Grand Jury

152 L uzerne, 660 F.3d at 176 n.5. Officer Culver cites to one footnote in
Luzerne where our Court of Appeals discussed a factually
distinguishable case from the Ninth Circuit. In Dawis v. Bucher, the
Court of Appeals for the Ninth Circuit held found no constitutional
privacy expectation where an incarcerated person brought
photographs of his naked wife into prison because he “imported the
photos into the prison environment, a habitat presenting an inherent
risk of disclosure and a cognizable diminution in [the prisoner’s]
reasonable expectations of privacy.” 853 F.2d 718, 720 (9th Cir. 1988).
Officer Culver does not explain—nor can we surmise—how the scene
on a roadside following a suicide attempt presents “an inherent risk
of disclosure” akin to the risk of disclosure in Bucher.

158 I uzerne, 660 F.3d at 176 n.5.

B4 United States v. Sczubelek, 402 F.3d 175, 182 (8d Cir. 2005)
(emphasis added) (citing United States v. Knights, 534 U.S. 112, 118
(2001)).

15 Nunez, 578 F'.3d at 231-32.

156 California v. Ciraolo, 476 U.S. 207, 209-10 (1986); Oliver v. United
States, 466 U.S. 170, 173— 74 (1984).
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Proceedings (Mills) involved a grand jury’s demand a
witness submit to hair sampling."”” The Supreme Court in
Ciraolo held the Fourth Amendment does not “require
law enforcement officers to shield their eyes when passing
by a home on public thoroughfares[]” or “preclude an
officer’s observations from a public vantage point where
he has a right to be . . . .”"® The Supreme Court in Oliver
held the Fourth Amendment does not shelter open fields
from government surveillance because, unlike someone’s
home, they are “accessible to the public and the police . . .
% And our Court of Appeals in Grand Jury Proceedings
concluded someone’s hair, which is on public display, is
outside the scope of Fourth Amendment protection.'®
Extrapolating from these cases, Officer Culver argues
Ms. Brookins does not have a privacy interest because he
took the photo of Mr. Boone “from the ‘public vantage
point’ of the Knights Road overpass where Officer Culver
‘had a right to be.””’®" But the present case involves a
police officer’s photograph of an individual after he
jumped from the overpass for no reason other than to
show his coworkers. The courts’ teachings in Ciraolo,
Oliver, and Grand Jury Proceedings involved the seizure
of evidence from individuals suspected of crimes.
Attempting to analogize these cases compares apples to
oranges. Officer Culver’s argument about Mr. Boone’s
whereabouts is not persuasive.

But location is sometimes part of the analysis. We
look to substantive due process privacy case law rather
than Fourth Amendment search and seizure case law. Our

17 I'n ve Grand Jury Proc. (Mills), 686 F.2d 135, 136-37 (3d Cir. 1982).
158 Ciraolo, 476 U.S. at 213.

159 Oliver, 466 U.S. at 179.

160 Grand Jury Proc., 686 F.2d at 139.

161 ECF 105 at 13.
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Court of Appeals’s analysis thirteen years ago in Luzerne,
finding a reasonable expectation of privacy in one’s
partially clothed body, provides helpful guidance.'® A
deputy sheriff discovered fleas on herself after she served
a bench warrant on a resident inside a squalid home.'®
The sheriff took a decontamination shower and realized
there were no towels.'"™ She wrapped hospital paper
around her private areas.'” Two male deputies entered
the decontamination room and filmed the female deputy
in her state of undress.'® One of the male deputies then
uploaded the video onto his work computer and showed it
to his colleagues.'” He also saved it in a public computer
folder viewable by anyone with access to the network.'®
The female deputy sued the County and two individuals,
amongst other things, for violating her Fourteenth
Amendment right to privacy.'® Our Court of Appeals held
the female deputy had a reasonable expectation of privacy
while in the decontamination room.'™ The finding of a
privacy expectation turned on the location (a showering
facility with a heavy wooden door) of the male deputies’
unconsented-to filming.'™

162 I uzerne, 660 F.3d at 176.
163 I, at 171.

164 I, at 172.

165 I, at 173.

166 Id

167 [d

168 Id

169 Id. at 174.

170 I, at 177.

1 1d. (“We conclude that Doe had a reasonable expectation of privacy
while in the Decontamination Area, particularly while in the presence
of members of the opposite sex.”).
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Our Court of Appeals’s Luzerne analysis is
distinguishable because the deputy sued to vindicate her
own privacy rights. The issue facing us is not a violation of
Mr. Boone’s privacy rights, but a violation of Ms.
Brookins’s privacy rights in the photograph of her son.'™

We are not persuaded Mr. Boone’s location bears on
his mother’s privacy rights. We look again to the court of
appeals’s reasoning in Marsh. As Officer Culver argues,
the child in Marsh incurred injuries at home, not in public.
And medical personnel in Marsh presumably took the
autopsy photographs at the morgue—again, not in public.
But the court of appeals did not discuss the private
settings where the accident and the photographs
occurred. It instead focused on the act of publishing the
photos: “the publication of death images interferes with
‘the individual interest in avoiding disclosure of personal
matters[]” and “matters of private grief [are] not
generally shared with the world at large.”™

The court’s focus on disclosure, rather than location
at the time of fatal injury, makes sense. Parents cannot
control where their children meet their untimely death.
To focus on Mr. Boone’s location is to shift the focus of the
reasonable expectation of privacy from Ms. Brookins to
Mr. Boone. We cannot agree Ms. Brookins does not have
a privacy interest in the photograph simply because
Officer Culver took the photograph from an overpass with

172 See Marsh, 680 F.3d at 1153 n.1 (“This privacy right belongs, not
to the deceased, but to the survivors: ‘A privilege may be given the
surviving relatives of a deceased person to protect his memory, but
the privilege exists for the benefit of the living, to protect their
feelings, and to prevent a violation of their own rights in the character
and memory of the deceased.” (quoting Fawvish, 541 U.S. at 168-69)).

18 Id. at 1154 (emphasis added).
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no public access and not inside a private residence.'™ We,
like the court of appeals in Marsh, hold the Constitution

1% Even if Mr. Boone’s location had some bearing on Ms. Brookins’s
privacy interest—and we find it does not— there is a question of fact
about the public nature of the bridge when Mr. Boone harmed
himself. The record contains contradictory evidence on this point. We
normally agree a highway overpass is a public place. On the day in
question, though, the police attempted to secure a perimeter around
the area. The overpass is located at the intersection of Knights Road
and Woodhaven Road. See ECF 107 (JA205) at 207. Lieutenant
Jeffrey Seamen swore he “took steps to ensure that the bridge was
closed down[]” and “[t]raffic was closed off on Knights Road both
ways. And Woodhaven Road.” Seaman Dep. (ECF 107 at 149-55,
JA147-JA 153) 12:18-24. When asked about the purpose of the
perimeter, Lieutenant Seamen swore, “[t]Jo make sure no bystanders
come by for the safety of the people involved, the person on the
bridge, the officers, everyone that has to respond.” Seamen Dep.
13:8-11. Sergeant Michael Dougherty similarly swore “there was a
ton of bystanders[,]” but “[t]hey weren’t exactly within the perimeter.
But they were as close as they could get without—where we couldn’t
move them back any further. . .. They were in parking lots across the
street.” Dougherty Dep. (ECF 107 at 226-32, JA224-JA230) 16:3-10.
Police Officer Dennis Clair swore he had to block the parking lot of a
nearby TD Bank because “[t]hey didn’t want people going in and . . .
watching . . ..” Clair Dep. (ECF 107 at 239-46, JA237- JA244) 8:20-
25. Inspector Anthony Luca swore “the perimeter was already
established[]” when he arrived at the scene and “[t]he overpass was
completely empty except for a few vehicles that was down south of
the location. . . . And the entire stretch of Woodhaven Road was also
blocked off as well.” Luca Dep. (ECF 107 at 272-82, JA270-JA280)
11:13-12:1. When asked whether he believed the perimeter
sufficiently kept bystanders out, he said yes. Id. 12:15-17. Despite the
perimeters in place there is some evidence one or more bystanders
saw Mr. Boone jump. Sergeant Rodden swore “[w]e have a
bystander’s picture of him jumping.” Rodden Dep. (ECF 107 at 292—
310, JA290-JA308) 36:8-10. Ms. Brookins also swore witnesses to the
incident reached out to her afterward. Brookins Dep I (ECF 107 at
3-68, JA1-JA66) 194:11-200:10. But it is unclear from the testimony
whether they actually saw Mr. Boone on the ground, and in any event,
we cannot consider hearsay evidence on summary judgment. Smith
v. City of Allentown, 589 F.3d 684, 693 (3d Cir. 2009). We have no
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protects a parent’s right to control images of her fatally
injured child against unwarranted public exploitation.'™

ii. Ms. Brookins’s individual privacy interest
outweighs the police interest in the improper
photograph.

We proceed to the second step of the test: balancing
the privacy interest against the interest in disclosure. “[A]
person’s right to avoid disclosure of personal matters is
not absolute.””™ “Disclosure may be required if the
government interest in disclosure outweighs the
individual’s privacy interest.”'” We consider the type of
the record, the information it contains, the potential for
harm in any subsequent nonconsensual disclosure, the
injury from disclosure to the relationship in which the
record was generated, the adequacy of safeguards to
prevent unauthorized disclosure, the degree of need for

evidence corroborating Ms. Brookins’s statements about the persons
who may have seen the jump. The map of the area and the officers’
testimony they blocked the roads intersecting the location where Mr.
Boone stood confirms all bystanders in nearby parking lots. The body
cam footage confirms the bystanders stood far enough away they
could not hear Mr. Boone and he could not hear them. See generally
JA182. Tt appears on the map the closest parking lots to the overpass
are the Dunkin’ Donuts, which sits in front and to the left of the
overpass when looking at the area from an aerial view, and the TD
Bank, which sits behind and to the left of the overpass. Both parking
lots are separated from the overpass by a grassy median strip with
trees. While it is certainly possible bystanders in the parking lots saw
Mr. Boone standing on the overpass, and later, jumping, it is far from
clear whether those bystanders would have been able to see him once
he hit the ground. So we cannot agree the injuries to Mr. Boone
occurred “on a public thoroughfare.” ECF 105 at 15.

1% See Marsh, 680 F.3d at 1154.

16 Luzerne, 660 F.3d at 178 (citing C.N., 430 F.3d at 179; Fraternal
Order of Police, 812 F.2d at 110).

7 Id. (quoting Fraternal Order of Police, 812 F.3d at 110).
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access, and whether there is an express statutory
mandate, public policy, or other recognizable interest
militating toward access.'™

These factors weigh overwhelmingly in Ms.
Brookins’s favor. The type of “record” is the photograph
of Mr. Boone’s injured body on the side of a road. The
potential for harm in nonconsensual disclosure of this
photograph is precisely what occurred: it ended up on
social media and strangers showed it to Ms. Brookins. The
injury from disclosure to the relationship in which the
record was generated is a neutral factor. Officer Culver
did not disclose the photograph within the confines of a
relationship—for instance, an employment relationship
where individuals must disclose certain private
information—as Ms. Brookins did not have a relationship
with the police officers at the scene of her son’s jump. The
adequacy of safeguards to prevent unauthorized
disclosure is also a neutral favor. There is evidence the
Police Department had a policy barring officers from
taking photos at crime scenes on their personal devices,
which would weigh in favor of the City, but does not weigh
in favor of Officer Culver, who did not adhere to the policy.
Officer Culver acted far below the standard we expect of
our experienced Philadelphia Police. The last two
factors—the need for access and a statutory mandate or
public policy militating toward access—weigh in favor of
Ms. Brookins. Officer Culver had no legitimate reason to
take the photo on his personal phone contrary to the
Police Department’s regulations cautioning officers
against such conduct.

Ms. Brookins had a reasonable expectation of privacy
in the photograph of her son and Officer Culver had no

18 Id. (citing C.N., 420 F.3d at 179-80).



Ha

reason for disclosing it. Like the court of appeals in
Marsh, we conclude Officer Culver’s “intrusion into the
grief of a mother over her dead son—without any
legitimate ~ governmental = purpose—‘shocks  the
conscience’ and therefore violates [Ms. Brookins’s]
substantive due process right.”"

4. Qualified immunity protects Officer Culver from
liability for violating Ms. Brookins’s constitutional
right to privacy.

Officer Culver’s conduct shocks the conscience. The
question is whether he is personally liable in damages for
his shocking departure from what we expect of our police.
So, Officer Culver resorts to arguing he is entitled to
qualified immunity because Ms. Brookins’s right to
privacy was not clearly established when he took the
photograph.'™ Ms. Brookins responds courts have clearly
established family members’ right to privacy in pre-death
moments of their loved ones."™

“At summary judgment, the burden is on the officer
to establish an entitlement to qualified immunity.”"™
“Qualified immunity attaches when an official’s conduct
does not violate -clearly established statutory or
constitutional rights of which a reasonable person would
have known.”'® “A right is clearly established if the case
law at the time of the alleged violation of the right would
have put government officials on fair notice that their

9 Marsh, 630 F.3d at 1155.

180 ECF 105 at 18-19.

B ECF 117 at 19.

182 Peroza-Benitez v. Smith, 994 F.3d 157, 165 (3d Cir. 2021) (citing
Halsey v. Pfeiffer, 750 F.3d 273, 288 (3d Cir. 2014)).

18 Rivas-Villegas v. Cortesluna, 595 U.S. 1, 5 (2021) (quoting White
v. Pauly, 580 U.S. 73, 78-79 (2017)).
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conduct violated the plaintiff’s rights.””® “That is ‘an
objective (albeit fact-specific) question, where an officer’s
subjective beliefs are irrelevant.””® The Supreme Court’s
“case law does not require a case directly on point for a
right to be clearly established, [but] existing precedent
must have placed the statutory or constitutional question
beyond debate.”® The Supreme Court “has not yet
decided what precedents—other than [its] own—qualify
as controlling authority for purposes of qualified
immunity.”"™ The Court assumed, without deciding, a
controlling circuit precedent could clearly establish law
for purposes of section 1983 under -certain
circumstances.”™ Our Court of Appeals interprets the
Supreme Court’s qualified immunity jurisprudence to
mean “clearly established rights are derived either from
binding Supreme Court and Third Circuit precedent or
from a ‘robust consensus of cases of persuasive authority
in the Courts of Appeals.”™ “We may also take into
account district court cases, from within the Third Circuit
or elsewhere.™”

18 Montemuro v. Jim Thorpe Area Sch. Dist., 99 F.4th 639, 645 (3d
Cir. 2024).

18 Mack v. Yost, 63 F.4th 211, 231 (3d Cir. 2023) (quoting Peroza-
Benitez, 994 F.3d at 165).

18 Rivas-Villegas, 595 U.S. at 7-8 (quoting Pauly, 580 U.S. at 79).

187 District of Columbia v. Wesby, 583 U.S. 48, 66 n.8 (2018) (citing
Reichle v. Howards, 566 U.S. 658, 665—-666 (2012)).

188 Rivas-Villegas, 595 U.S. at 5 (“Even assuming that controlling
Circuit precedent clearly establishes law for purposes of § 1983,
LaLonde did not give fair notice to Rivas-Villegas.”).

18 James v. N.J. State Police, 957 F.3d 165, 170 (3d Cir. 2020) (first
quoting Bland v. City of Newark, 900 F.3d 77, 84 (3d Cir. 2018); then
citing Wesby, 583 U.S. at 63)).

190 Peyroza-Benitez, 994 F.3d at 165-66.
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“In analyzing the ‘clearly established law’ prong, we
proceed in two steps: we first ‘define the right allegedly
violated at the appropriate level of specificity’ and then
‘ask whether that right was “clearly established” at the
time of its alleged violation.””””" “[T]he clearly established
right must be defined with specificity[,]” and “not . .. at a
high level of generality.”” We analyze this question “in
light of the specific context of the case . . . .”" In
“exceedingly rare cases . . . the existence of the plaintiff’s
constitutional right is so manifest that it is clearly
established by broad rules and general principles.”*

Ms. Brookins does not argue this case is “a member
of that class of ‘easiest cases” so we must address
whether her right was clearly established, at the time
Officer Culver took the photograph, under established
law."” Officer Culver posits the following standard: a
reasonable officer would not have known taking a
photograph of Mr. Boone “on a public thoroughfare”
would violate Ms. Brookins’s privacy interests under the
Fourteenth Amendment because “the circumstances
surrounding the injurious conduct [were] protracted and
public in nature.”* Ms. Brookins does not offer her own
definition of the right.

191 Mack, 63 F.4th at 228 (quoting Jefferson v. Lias, 21 F.4th 74, 81 (3d
Cir. 2021)).

192 City of Escondido, Cal. v. Emmons, 586 U.S. 38, 42 (2019) (quoting
Kisela v. Hughes, 584 U.S. 100, 104 (2018)).

198 Rivas-Villegas, 595 U.S. at 5-6 (quoting Brosseau v. Haugen, 543
U.S. 194, 198 (2004)).

194 Schmeyder v. Smith, 653 F.3d 313, 330 (3d Cir. 2011).

19 Jd. at 330 (first quoting K. H. ex rel. Muyphy v. Morgan, 914 F.2d
846 (Tth Cir. 1990); then citing Safford Umnified Sch. Dist. No. 1 v.
Redding, 557 U.S. 364, 377 (2009)).

196 K,CF 105 at 18. An initial problem: Officer Culver’s framing of the
constitutional right relies on the erroneous premise Mr. Boone’s
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We are mindful the Supreme Court cautions against
defining constitutional rights “at a high level of
generality.”””” For example, in City of Escondido,
California v. Emmons, the Supreme Court rejected the
“right to be free of excessive force” under the Fourth
Amendment as “far too general[]” a definition for the
purposes of the “clearly established” analysis.'”™ Our
Court of Appeals in Jefferson v. Lias rejected the citizen’s
proposed definition of the constitutional right— “one that
‘bars an officer from opening gunfire into the driver’s side
window of a fleeing vehicle passing in front of him if the
driver is not believed to be armed, did not previously act
in a menacing manner, and if there is no immediate
danger to the officer or bystanders[]”—as too narrow."”
But it also rejected the officer’'s proposed definition
barring an officer from “[shooting] at a fleeing driver to
protect those who his or her flight might endanger[]” as
too broad.* Our Court of Appeals instead defined the
right somewhere in the middle of the parties’ proposed
definitions.

Adopting these principles from the Supreme Court
and Court of Appeals, we would stretch too far to define
Ms. Brookins’s constitutional right as “the individual
interest in avoiding disclosure of personal matters[.]”" It
would be too narrow—not to mention inaccurate, given
Officer Culver’s misplaced reliance on Fourth
Amendment case law—to define Ms. Brookins’s right as

location before and at the time of the photo somehow impacts Ms.
Brookins’s privacy right.

7 City of Escondido, 586 U.S. at 42 (quoting Kisela, 584 U.S. at 104).
198 Id. at 42-43.

199 Jefferson, 21 F.4th at 81.

200 Id

201'Whalen, 429 U.S. at 599.
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the right not to have an officer take “a photograph of [her]
injured [son] on a public thoroughfare . . . when the
circumstances surrounding the injurious conduct are
protracted and public in nature.”” So we will follow the
example of our Court of Appeals in Jefferson and define
the right somewhere in the middle. And like the court of
appeals in Marsh, we think an appropriate formulation is
a parent’s right to control death images of the deceased
from public exploitation.*”

But this right is not clearly established. Other than
Marsh, the cases Ms. Brookins cites involve privacy
rights rooted in a source other than the Constitution, such
as the Freedom of Information Act or common law.*” But
Ms. Brookins does not claim a violation of her rights under
statutory or common law. She invokes her privacy right
under the Constitution. And the Supreme Court and our
Court of Appeals have not recognized a constitutional
privacy right to control images of a deceased child. The
court of appeals in Marsh is the only court of appeals to
have recognized this right. So we lack both “binding
opinions from our own Court” as well as a “robust
consensus of cases of persuasive authority in the Courts

22 BCF 105 at 18.
203 Mawrsh, 680 F.3d at 1154.

204 See Fawvish, 541 U.S. 157 (FOIA); Catsouras v. Dep’t of Cal.
Highway Patrol, 104 Cal. Rptr. 3d 352 (Cal. Ct. App. 2010) (state law
invasion of privacy); Sellers v. Henry, 329 SSW.2d 214 (Ky. 1959)
(state law invasion of privacy); Melton v. Bd. of Cnty. Comm’rs of
Hamilton Cnty., Ohio, 267 F. Supp. 2d 859 (S.D. Ohio 2003) (state law
invasion of privacy); New York Times Co. v. Nat’l Aeronautics &
Space Admin., 782 F. Supp. 628 (D.D.C. 1991) (FOIA); The New York
Times Co. v. City of New York Fire Dep’t, 829 N.E.2d 266 (N.Y. 2005)
(New York’s Freedom of Information Law); Katz v. Nat'l Archives &
Records Admin., 862 F. Supp. 476 (D.D.C. 1994) (FOIA).
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of Appeals.”™” Several judges have recognized the right to
privacy analyzed twelve years ago in Marsh, but these are
primarily in cases bound by the Marsh precedent, and
most of the judges did not find the challenged conduct
actually violated the right.*” Our Court of Appeals has, on

205 Peroza-Benitez, 994 F.3d at 165 (quoting Flields v. City of Phila.,
862 F'.3d 353, 361 (3d Cir. 2017)).

26 Lamorie v. Davis, 485 F. Supp. 3d 1065, 1070-73 (D. Ariz. 2020)
(recognizing the right to privacy in death images and the right to
control a child’s remains where a Department of Child Services
investigator did not inform a father his daughter was removed from
life support and cremated but finding the investigator’s conduect did
not shock the conscience because there was no publication of an
autopsy photo or mutilation of a body); Jones v. Jinparn, No. 19-2817,
2020 WL 999806, at *4 (N.D. Cal. Mar. 2, 2020) (recognizing the right
to control the physical remains and images of a deceased child where
police released a body to a funeral home without contacting the
decedent’s heirs but finding the officer’s conduct did not shock the
conscience); Roberts v. Bell, 281 F. Supp. 3d 1074, 1085 (D. Mont.
2018) (recognizing the right to privacy in death photographs where a
daughter sued a sheriff who took photographs of a car accident scene
involving the plaintiff’s mother and posted them on Facebook but
finding the sheriff’s behavior did not shock the conscience because a
tarp covered the mother); Shelley v. Cnty. of San Joagquin, No. 13-
266, 2017 WL 4547055, at *6-*8 (E.D. Cal. Oct. 12, 2017) (recognizing
the right to control the remains of a child where county exhumed
remains of plaintiff’s daughter during excavation project and finding
plaintiff had “identified conduct which implicates behavior
sufficiently conscience-shocking to survive summary judgment”); Lee
v. City of Seattle, No. 75815-2-1, 2018 WL 2203287, at *1 (Wash. Ct.
App. May 14, 2018) (recognizing the right to privacy in death images
and affirming trial court order enjoining the city from releasing death
scene photographs of Kurt Cobain). But see Olejnik v. England, 147
F. Supp. 3d 763, 777-78 (W.D. Wis. 2015) (declining to recognize the
right to non-interference with a family’s remembrance of a decedent
where medical examiner took home human specimens to train a
cadaver dog because “the Marsh holding represents an expansion in
substantive due process law not augured in Seventh Circuit
precedent” and because plaintiff family members’ privacy rights were
not implicated as the medical examiner did not publicly display
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at least one occasion, affirmed a district court finding a
clearly established right based on one out-of-circuit court
of appeals decision and two district court decisions.””” But
there, unlike here, district court judges in our Circuit
authored the analysis.*® Absent precedent from the
Supreme Court, a “robust consensus in the Courts of
Appeals,” or even a consensus among our trial judge
colleagues, we cannot find Marsh and a handful of district
court cases bound by Marsh create a clearly established
precedent in this Circuit such that Officer Culver had fair
notice his conduct—although unquestionably callous and
far below the standards we expect—violated Ms.
Brookins’s constitutional rights.

Officer Culver is entitled to qualified immunity from
the constitutional privacy claim.

information about the decedent’s death or autopsy); Pauly v.
Vasquez, No. 15-783, 2016 WL 9443732, at *6 (D.N.M. Aug. 10, 2016)
(discussing Marsh but finding qualified immunity because the
constitutional right was not clearly established in 2011 and Marsh, an
opinion from another circuit, could not clearly establish the law of the
Tenth Circuit). We also acknowledge Judge Golden’s 2007 analysis in
Werner v. Cuty. of Northampton analyzing facts like those before us,
but the citizen in Werner did not bring a substantive due process
privacy claim— he brought other constitutional claims and a state law
invasion of privacy claim. No. 07-1910, 2007 WL 4553702, at *2—*4
(E.D. Pa. Dec. 19, 2007).

27 Doe v. Delie, 257 F.3d 309, 321 n.10 (3d Cir. 2001) (discussing Pro
v. Donatucct, 81 F.3d 1283, 1288-89 (3d Cir. 1996)).

208 Donatucei, 81 F.3d at 1288-89 (emphasis added) (“The court also
relied on two distriet court decisions within this circuit that have
followed the approach of the Court of Appeals for the Fifth Circuit.”).
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B. We grant summary judgment in favor of the City
on Ms. Brookins’s municipal liability claim alleging
a failure to train officers on privacy rights.

The City moves for summary judgment on Ms.
Brookins’s Monell claim alleging a failure to train its
officers on the privacy rights of family members.”” The
Supreme Court in Monell v. Department of Social
Services of City of New York held “a municipality cannot
be held liable under [s]ection 1983 based solely on the
conduct of its employees.” “For liability to attach under
[slection 1983, the municipality itself must cause the
constitutional violation at issue.”' A section “1983 claim
against a municipality may proceed in two ways.”* “A
plaintiff may put forth that an unconstitutional policy or
custom of the municipality led to his or her injuries, or
that they were caused by a failure or inadequacy by the
municipality that ‘reflects a deliberate or conscious
choice[.]”*? One type of failure or inadequacy is a failure
to train.”*

209 ECF 108 at 11. The City also moves for summary judgment on
behalf of the named officers arguing a lack of personal involvement,
see id. at 9, but we need not address this argument as Ms. Brookins
in her opposition brief dismissed all individual officers besides Officer
Culver from her privacy claim. See ECF 119 at 2 n.1.

20 Hargrove v. City of Phila., 671 F. Supp. 3d 595, 605 (E.D. Pa. 2023)
(citing Monell v. Dep’t of Soc. Servs. of City of N.Y., 436 U.S. 658, 691
(1978)).

A [d. (citing City of Canton, Ohio v. Harris, 489 U.S. 378, 385 (1989)).

A2 Forrest v. Parry, 930 F.3d 93, 105 (3d Cir. 2019) (citing Estate of
Roman v. City of Newark, 914 F.3d 789, 798-99 (3d Cir. 2019)).

213 Id. at 105 (citation omitted) (quoting E'state of Roman, 914 F.3d at
798).
24 See Forrest, 930 F.3d at 105.
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Ms. Brookins’s Momnell claim is a failure to train
claim.*® She must show the City’s failure to train its
officers “amounts to deliberate indifference to the
constitutional rights of those affected.”® “A pattern of
similar constitutional violations by untrained employees is
‘ordinarily necessary’ to demonstrate deliberate
indifference for purposes of failure to train.”*" “[Iln a
narrow range of circumstances” a pre-existing pattern of
violations might not be necessary if the unconstitutional
consequences of failing to train are patently obvious.**
Still “the identified deficiency in [the] training program
must be closely related to the ultimate [constitutional]

15 See ECF 119 at 17-24. The Police Department has a policy
prohibiting use of cell phones at crime scenes, but Ms. Brookins does
not argue the policy itself is unconstitutional. She attaches
Philadelphia Police Department Directive 4.1 (“Responsibilities at
Crime Scenes”) as one of her exhibits. See ECF 119-7 (Directive 4.1,
PA1480-1500) at 18. Under Section 1(F) of this policy, privately-
owned cell phones may “only be used in exigent circumstances
whenever departmental equipment is unavailable and there is no
other means to record the item or event.” Id. We note the effective
date of the attached policy is June 17, 2022—three months after the
March 18, 2022 incident with Mr. Boone. But the Philadelphia Police
Department did have a crime scene policy in place at the time of the
incident because Lieutenant James Miller, who conducted the
internal affairs investigation, concluded Officer Culver “was
sustained for a violation of a crime scene, from taking photos at that
crime scene[]” when asked whether Officer Culver violated police
directives. Miller Dep. (ECF 107 at 190-200, JA188-JA198) 18:21—
19:2. Officer Culver also swore he did not consider the scene of Mr.
Boone’s body as a crime scene, so the crime scene directive is
inapplicable. Culver Dep. (ECF 107 at 13748, JA 135-JA146) 26:3—
24. Ms. Brookins does not offer an argument based on this testimony.

216 Forrest, 930 F.3d at 106.

A7 Commick v. Thompson, 563 U.S. 51, 62 (2011) (quoting Bd. of Cnty.
Comm’rs of Bryan Cnty., Okla. v. Brown, 520 U.S. 397, 409 (1997)).

218 Id. at 63-64 (quoting Bryan, 520 U.S. at 409).
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injury.”®" “Liability cannot rest only on a showing that
the employees ‘could have been better trained or that
additional training was available that would have reduced
the overall risk of constitutional injury.”?* “Rather, the
causation inquiry focuses on whether ‘the injury [could]
have been avoided had the employee been trained under
a program that was not deficient in the identified
respect.”” We must “predict[] how a hypothetically well-
trained officer would have acted under the circumstances

..P2 “Ttis insufficient to show that one particular officer
was unsatisfactorily trained, since ‘the officer’s
shortcomings may have resulted from factors other than
a faulty training program.”?*

Like Officer Culver, the City first argues Ms.
Brookins cannot establish a constitutional violation of her
right to privacy because Mr. Boone jumped from the
overpass in public.”” We do not agree Mr. Boone’s
location changes our analysis, and we need not address

29 Colburn v. Upper Darby Twp., 946 F.2d 1017, 1028 (3d Cir. 1991)
(alterations in original) (quoting City of Canton, 489 U.S. at 391).

20 Thomas v. Cumberland Cnty., 749 F.3d 217, 226 (3d Cir. 2014)
(quoting Colburn, 946 F.2d at 1029-30).

21 [d. (alteration in original) (quoting City of Canton, 489 U.S. at 391).
222 City of Canton, 489 U.S. at 391.

23 Sacko v. Univ. of Pa., No. 14-831, 2014 WL 2547802, at *3 (E.D. Pa.
June 6, 2014) (quoting City of Canton, 489 U.S. at 390-91).

24 ECF 108 at 10. We note it would typically be difficult for a party to
show it is entitled to summary judgment when it leaves inadvertent
placeholders “(Insert a citation to any evidence of public watching)”
instead of citations to the record. Id.
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this issue again.” We turn instead to the City’s argument
it is not liable for failure to train.*

The City claims “there is no evidence on record to
demonstrate that there was in [sic] inadequacies in the
training of the Defendant Officers.””” “[T]he record does
not reflect . . . that the City failed to train its officers
regarding the privacy rights of family . . . . Ms.
Brookins responds “[i]t is evident from the testimony . . .
the Police Department Directives are meaningless
because police are only required to indicate that they
received them and not that they understand their
meaning.”” Ms. Brookins excerpts an expert report
opining the City failed to train its officers on mental
health negotiations.” But she does not (aside from one
cite to Sergeant Rivera’s deposition in the brief’s
introduction) point to specific portions of the record
showing the City failed to train its officers not to take
inappropriate photographs. Training officers how to deal
with suicidal individuals and training officers not to take
photos of them are two discrete issues. Citing to an

25 See supra Part II(A)(3). We are, however, perplexed by the City’s
argument a parent only has a privacy interest in the photo of a
deceased child, and not the photo of a deceased adult, because parents
have the authority to restrict photos of minor children but not adult
children. ECF 108 at 9. It is true parents cannot control photographs
of their adult children, but if the adult child is deceased, any
autonomy the adult child once had over photos of himself is—
obviously—gone.

26 ECF 108 at 12.

27 [,

28 [d. at 13.

29 ECF 119 at 4, 23.

20 See id. at 23-24. Ms. Brookins refers to her expert as “Dr.
Thomas.” Id. at 23. Dr. Chapman in fact wrote the expert report. See
119-6 (Expert Report, PA410-PA493) at 1-84.
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expert’s opinion concerning the former does not establish
a genuine dispute of material fact concerning the latter.

We nevertheless consider other materials in the
record to determine whether anything supports Ms.
Brookins’s failure to train argument. Nothing does. The
record shows the police department trained officers on
the crime scene directive. Ms. Brookins relies on the
deposition of Sergeant Rivera to show the officers did not
receive “proper” training on the directives.” We find this
quantum parsing of the training unpersuasive. During the
deposition Ms. Brookins’s counsel asked Sergeant Rivera,
“[w]hat process does the city have to make sure police
officers understand the directives?”® The sergeant
started by explaining the trainings officers received for
directives other than the crime scene directive.” He then
swore “there is a directive on the crime scene. But officers
also go through—when they go through the academy
when they are recruits, they also go through crime scene
training. Certain times throughout their careers, there
may be points where the MPO [Municipal Police Officer]
board or commission will decide to give the officers
further training, or our own city might give them further
training . . . in person, usually via PowerPoint.”** At this
point Ms. Brookins’s counsel said “I don’t really want to
ask you about the crime scene because we are really only
[focusing] on the three directives here that I have
mentioned.” Ms. Brookins’s decision not to fully develop
Sergeant Rivera’s testimony as to the crime scene

ZLECF 119 at 4.

232 Rivera Dep. (ECF 107 at 368-77, JA366-JA375) 17:19-21.
23 Id. at 17:24-18:15.

4 Id. at 22:23-23:11.

25 Id. at 23:12-15.
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directive does not establish a genuine dispute of material
fact with respect to the City’s training program.

Other officers also testified about the training they
received on the crime scene directive and/or the last time
they read the directive. Lieutenant Miller swore he did
not recall the Department holding trainings on the crime
scene directive since at least 2019.° Officer Culver swore
he did not think he had seen the crime scene directive
since his time at the academy.® He graduated the
academy in 2000.** Officer Clair could not remember
what year he last saw the crime scene directive, “if it was
last year or this year,” but he swore the officers receive
“MPO, municipal police officer training” for four or five
days each year.” Officer Squares remembered reading
the crime scene directive but could not recall exactly
when, although he swore it was “possible” he had read it
within the last five years.* Officer Andrews swore it had
probably been two and a half years since he had seen the
crime scene directive.””' Chief Inspector Singletary swore
he was familiar with the crime scene directive and he had
probably read it when the Department updated it in June
2022, but he did not receive training for the updated
policy.** Inspector Luca swore he had read the directive
“plenty of times.”** Detective Rovnan swore he had read
the policy “once or so[.]”™ During many of these

236 Miller Dep. (ECF 107 at 190-200, JA188-JA198) 29:10-22.
7 Culver Dep. (ECF 107 at 13748, JA 135-JA146) 25:24-26:2.
28 Id. 4:14-19.

29 Clair Dep. (ECF 107 at 239-46, JA237-JA244) 14:18-23.

20 Squares Dep. (ECF 107 at 255-61, JA253-259) 15:18-16:3.
241 Andrews Dep. (ECF 107 at 336-67, JA334—-JA365) 10:4-16.
22 Singletary Dep. (ECF 107 at 262-71, JA260-JA269) 24:7-20.
23 Luca Dep. (ECF 107 at 272-82, JA270-JA280) 26:4-9.

24 Rovnan Dep. (ECF 107 at 324-35, JA322-JA333) 35:117.
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depositions, Ms. Brookins’s counsel asked the officers
whether they were familiar with the directive but did not
specifically ask when or if they received training on it. And
when officers swore they had read the directive, Ms.
Brookins’s counsel did not ask them whether they read
the directive as part of their training. So, nothing in the
record contradicts Sergeant Rivera’s testimony officers
receive crime scene training at the academy.

The undisputed record establishes the City provided
officers with training on the crime scene directive at the
academy but had not received training on the directive for
at least a year. We further find the City’s training
program does not have a “causal nexus” with Ms.
Brookins’s injury.*” Despite the somewhat infrequent
training on the crime scene directive, numerous officers
swore about what they could and could not do under the
policy. Inspector Bachmayer swore police could use their
private cell phones to take calls at crime scenes but could
not use them to take pictures of victims or suspects.*®
Captain Deblasis swore he knew about the crime scene
directive, and while he thought it permitted officers to use
their cell phones in “exigent circumstances[,]” the
directive would “[a]bsolutely not” permit officers to take
a photo of a victim lying on the ground.*" Detective
Rovnan swore he did not know about the directive
prohibiting personal cell phones at crime scenes but he
felt “shocked and upset” when he learned about the

25 Colburn, 946 F.2d at 1030. Our Court of Appeals in Colburn found
a township policy “was not unmindful of the risk of detainee suicide;
nor did its training program fail to communicate to its custodians the
importance of suicide prevention.” Id. Rather, “everyone associated
with the jail knew . . . the City’s policy” and the implementation of the
policy was “relatively efficacious[.]” Id.

26 Bachmayer Dep. (ECF 107 at 106-17, JA104-JA115) 13:13-14:6.

247 Deblasis Dep. (ECF 107 at 283-91, JA281-JA 289) 18:4-19.
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photograph of Mr. Boone.*® He swore taking such a
photograph was “not a common policy” and not
“something that should be professionally done.”*"
Inspector Luca swore the crime scene directive
prohibited officers from using their cell phones to take
photographs but allowed officers to use their phones to
capture evidence if needed.” He further swore he
personally would not have taken a picture of the scene and
he did not “know what that officer seen below or anywhere
else that would have given him the opportunity to take a
photo.”®" Officer Andrews swore “cell phones on scene
should only be used if we need to make notifications.”*”

The record does not establish a failure to train by the
City led to Officer Culver’s conduct. Municipal liability
does not result simply because the officers could have
received someone’s perceived better training on the crime
scene directive. Additional training would not have made
much difference given most of the officers knew what the
directive said and would have known better than to take a
photo of someone on the ground after harming
themselves. Officer Culver’s conduct contravened normal
behavior as an officer or a decent mature adult. But we
cannot attribute blame for his shocking conduct to the
City.

No dispute of material fact exists about the City’s
training policies. The City is entitled to judgment on the
privacy interest Monell claim.

28 Rovnan Dep. (ECF 107 at 324-35, JA322-JA333) 33:9-11, 24-25.
29 Id. 33:18-20.

%0 Luca Dep. (ECF 107 at 272-82, JA270-JA280) 26:16-21.

Bl [d. 27:13-25.

%2 Andrews Dep. (ECF 107 at 336-67, JA334-JA365) 9:23-10:2.
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C. We grant summary judgment in favor of Officer
Culver on Ms. Brookins’s intentional infliction of
emotional distress claim.

Officer Culver moves for summary judgment on Ms.
Brookins’s intentional infliction of emotional distress
claim. Ms. Brookins offers no cite to her alleged distress
caused by Officer Culver’s taking and circulating the
photograph. His conduct is wrong, embarrassing to the
City, and far below what we (and likely his fellow officers)
expect of our police. But Ms. Brookins adduced no
evidence Officer Culver’s taking and circulating the
photograph caused her emotional distress. We grant
summary judgment in favor of Officer Culver on the
emotional distress claim.

The elements of a claim for intentional infliction of
emotional distress under Pennsylvania law requires Ms.
Brookins to show Officer Culver’s conduct in talking and
circulating the photograph is: (1) extreme and
outrageous; (2) intentional or reckless; (3) causes
emotional distress; and (4) the distress must be severe.”

Officer Culver makes two arguments in support of
summary judgment. First, he argues Ms. Brookins’s
claim fails for lack of proof because Pennsylvania law
requires expert medical testimony to support emotional
distress damages and she has no such expert.” Second,
he argues his conduct is not “extreme and outrageous” as
required by Pennsylvania law.* Ms. Brookins responds
she identified ten treating medical and mental health
professionals in her Rule 26 disclosures, produced over

23 Jordan v. Penn. State Univ., 276 A.3d 751, 775 (Pa. Super. Ct.
2022).

4 ECF 105 at 26.
25 [,
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1,500 pages of medical records, and swore she consulted
with mental health professionals after March 18, 2022 and
suffered distress including anxiety and sleep issues.”® She
argues the record shows “competent medical evidence” to
support her claim. She alternatively argues whether she
can present “competent medical evidence” is an issue
“best left for the time of trial and for the jury.”®" In
response to Officer Culver’s second argument, Ms.
Brookins argues his conduct in photographing Mr. Boone
and then sharing the photograph is extreme and
outrageous. Officer Culver replies Ms. Brookins did not
identify an emotional distress expert, did not produce an
expert report, her treating physicians ecannot now opine
on causation, and by generally referring to 1,500 pages of
produced medical records she does not meet her burden
on summary judgment as to the causation element of her
claim.”®

We focus on the proof of emotional distress caused by
Officer Culver’s reckless act and apply Pennsylvania law
to this state law claim. The Pennsylvania Supreme Court
in Kazatsky v. King David Memorial Park, Inc.
examined the proof of damages on an intentional infliction
of emotional distress claim.”” The court reasoned (over
thirty-seven years ago) it would be “unwise and
unnecessary”’ to allow recovery on a such a claim
“predicated on an inference based on the defendant’s
‘outrageousness’ without expert medical confirmation
that the plaintiff actually suffered the claimed distress.”®
The court held the “existence of the alleged emotional

%6 ECF 117 at 20.

B1d. at 21.

B ECF 121 at 7-9.

29 527 A.2d 988 (Pa. 1987).
260 Id. at 995.
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distress must be supported by competent medical
evidence.”"

Officer Culver proclaims Kazatsky “unequivocally
requires” expert medical testimony and Ms. Brookins’s
treating physicians and providers cannot be experts and
are “prohibited” from testifying as to causation.””® We
disagree with Officer Culver’s broad-brush application of
the Pennsylvania Supreme Court’s teachings in Kazatsky.
We instead read the Pennsylvania Supreme Court in
Kazatsky as requiring “competent medical evidence” to
support a claim for intentional infliction of emotional
distress based on the Pennsylvania Supreme Court’s
express concern recovery for “outrageous” conduct
should not be left for a jury to decide unaided by expert
testimony.*® It is not unusual to require expert medical
testimony to show causation in tort cases and we do not
read Ms. Brookins’s opposition as arguing otherwise. She
concedes she needs “competent medical evidence” to
prove her claim and points to her earlier disclosed
treating physicians and her medical records from the
treating physicians.”

Officer Culver takes Kazatsky one step further and
argues Ms. Brookins’s treating physicians are
“prohibited” from testifying on causation. We disagree.
Treating physicians may testify as to causation and, in
fact, Judge Joyner in the case cited by Officer Culver
admitted a treating physician’s expert report.”* In
Brenner v. Consolidated Rail Corp., a machine operator

261 Id

22 KCF 121 at 7.

263 Gray v. Huntzinger, 147 A.3d 924, 929 n.4 (Pa. Super. Ct. 2016).
24 ECF 117 at 21.

2% Brenner v. Consolidated Rail Corp., 806 F. Supp. 2d 786, 791 (E.D.
Pa. 2011).
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sued his former employer, Conrail, for injuries suffered at
work. Conrail moved for summary judgment arguing Mr.
Brenner did not have admissible expert evidence of
causation because he specifically retained his treating
physician as a causation expert and the expert report did
not conform to Federal Rule of Civil Procedure
26(2)(2)(B).?® Mr. Brenner did not contest his obligations
but argued his treating physician’s causation report in
fact complied with Rule 26.2

Judge Joyner explained, as a matter of procedure,
parties must disclose their experts to be used at trial and
provide an expert report under Rule 26(a)(2)(A) and (B).*®
Mr. Brenner identified his treating physician and surgeon
as his causation expert and produced the physician’s
causation opinion.”® Judge Joyner did not exclude the
treating physician’s testimony under Rule 26(a)(2)(B) and
concluded Conrail’s objections went to the weight, and not
the admissibility, of the treating physician’s testimony.*™
Judge Joyner explained treating physicians may testify
about a patient’s treatment and diagnosis without
submitting an expert report but, if a plaintiff specifically
retains his treating physician to provide opinion
testimony on causation, the physician must comply with
the expert report requirements of Rule 26(2a)(2)(B).?"

Chief Judge Goldberg denied summary judgment
over two years ago in a negligence case based on an

%66 Id. at 790 & n.4.
%7 Id. at 790 n.4.
268 Id. at 790.

269 Id. at 790-91.
210 Id. at T91.

21 Id. at 790 n.4.
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objection to expert causation testimony.”” The defendants
in Schweikert v. Fagle moved for summary judgment
arguing the plaintiff neither identified a causation expert
nor served expert reports.”” Chief Judge Goldberg
explained Rule 26(a)(2)(A) and (B) requires a party to
disclose expert witnesses and provide the expert’s report
to the opposing party.”™ Treating physicians may testify
as lay witnesses based on their observations.”” If treating
physicians opine as to causation, they must be disclosed
as experts under Rule 26 “only if they are ‘retained or
specifically employed to provide expert testimony in the
case’ or if their ‘duties as the party’s employee regularly
involve giving expert testimony.”*" Treating physicians
who ““form their opinion on causation or prognosis as part
of the ordinary care of a patient,’ . . . are not required to
provide Rule 26(a)(2)(B) expert reports.”*” We allow this
testimony because “it is commonplace for a treating
physician ‘to consider things such as the cause of the
medical condition, the diagnosis, the prognosis and the
extent of disability caused by the condition, if any.””*"

So, we disagree Ms. Brookins’s treating physicians
are “prohibited” from testifying as to causation. But this
is really not the issue. We see the issue as Ms. Brookins’s
inability to meet her burden of adducing evidence

22 Schweikert v. Eagle, No. 20-4310, 2022 WL 394751, at *4-*6 (E.D.
Pa. Feb. 9, 2022).

2B [d. at *4.
2 g

5 Id. (first citing Evans v. Capital Blue Cross, No. 19-497, 2021 WL
825764, at *6 (M.D. Pa. March 4, 2021); then citing Mracek v. Bryn
Mawr Hosp., 610 F. Supp. 2d 401, 406 (E.D. Pa. 2009)).

Z6 Id. (quoting Pease v. Lycoming Engines, No. 10-843, 2012 WL
162551 at *13 (M.D. Pa. Jan. 19, 2012)).

217 Id. (quoting Pease, 2012 WL 162551 at *13).
28 Id. (quoting Pease, 2012 WL 162551 at *13).
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essential for trial proving her intentional infliction of
emotional distress claim. Officer Culver, as the party
moving for summary judgment on the claim, must
demonstrate there is an absence of evidence to support
Ms. Brookins’s claim.*™ Officer Culver argues there is no
evidence in the record to support the photograph caused
Ms. Brookins to suffer emotional distress.*”

Ms. Brookins simply points to the identity of her
treating physicians made in disclosures and 1,500 pages of
medical records produced in the litigation. The Supreme
Court through Rule 56 requires Ms. Brookins cite
evidence in the record showing a genuine issue of fact for
trial; she must “cit[e] to particular parts of materials in
the record.”" She must adduce something more than a
conclusion; she must provide evidence from which a
rational trier of fact can find in her favor. Yet Ms.
Brookins does not cite a single reference establishing the
circulation of the photograph caused her emotional
distress. Her document-dump of medical records does not
satisfy her burden on summary judgment.

We are not required to sift through 1,500 pages of
medical records in the hope of finding a fact issue on
whether Officer Culver’s circulating the photograph
caused her severe emotional distress. It is true even a
perfunctory scan of the medical records is sufficient for us
to conclude Ms. Brookins suffered emotional distress. But
because Ms. Brookins did not identify one of her treating

219 Celotex, 477 U.S. at 325.

B ECF 105 at 26.

Bl Fed. R. Civ. P. 56(c)(1)(A); Willis, 808 F.3d at 643 (once the moving
party demonstrates the record presents no genuine issue of material
fact, the nonmoving party must identify facts in the record enabling
her to make a sufficient showing on essential elements of her case for
which she has the burden of proof).
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physicians as an expert, she has no expert report on
causation on which to rely. With no expert report on
causation or summary of opinion by a treating physician,
we cannot conclude this emotional distress stemmed from
the photograph as opposed to the grief from her child’s
self-harm. As a result, we have nothing in the record
creating a fact issue on causation.

Officer Culver is entitled to summary judgment on
the intentional infliction of emotional distress claim—not
because his reckless conduct is not outrageous or because
she cannot proceed as a matter of law—but because Ms.
Brookins did not cite a single piece of evidence
establishing Officer Culver’s circulation of the
photograph caused her severe emotional distress.”

D. We grant summary judgment in favor of Detective
Walsh and Inspector Luca on the Fourteenth
Amendment state-created danger claim and
derivative wrongful death claim.

Ms. Brookins sought leave to amend her Complaint in
September 2024 (months after the two-year statute of
limitations expired in March 2024) to add claims related
to the officers’ interactions with Mr. Boone for over two
hours on the overpass.” We granted her leave to assert
these overpass claims in her administratrix capacity
subject to her later showing the state actors are estopped

282 Because we conclude Ms. Brookins does not meet her burden on
the causation requirement, we need not address Officer Culver’s
second argument his conduct is not “outrageous.” But we note there
are few things we can think of more outrageous than a police officer
taking a photograph of a near-dead individual post suicide attempt
and circulating this private photo amongst friends in his police
department. He demonstrated a complete lack of judgment and
discretion we expect in our police.

# ECF 117.
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from asserting the statute of limitations bar under the
fraudulent concealment doctrine.® We first address
whether she has met her burden to show fraudulent
concealment to toll the statute of limitations before
reaching the merits of her constitutional and related
wrongful death claims challenging the officers’ efforts to
persuade her son to not harm himself.

1. The substantive due process claim is not time-
barred as we find genuine issues of material fact on
whether the police fraudulently concealed the
bodycam and a communication with a therapist.

The City moves for summary judgment on Ms.
Brookins’s Fourteenth Amendment substantive due
process state-created danger claim arguing Ms. Brookins
did not prove fraudulent concealment allowing her to toll
the two-year statute of limitations to bring this claim in
September 2024.** We disagree after finding genuine
issues of material fact as to the City’s fraudulent
concealment of the body camera footage and Detective
Walsh’s alleged discussion with a therapist working with
Mr. Boone.

Ms. Brookins’s substantive due process claim filed
approximately thirty months after the March 2022
incident is time-barred. But “[w]here, ‘through fraud or
concealment, the defendant causes the plaintiff to relax
his vigilance or deviate from his right of inquiry, the
defendant is estopped from invoking the bar of the statute

4 ECF 86; ECF 94 at 11-14. If proven, the fraudulent concealment
doctrine equitably tolls the statute of limitations on Ms. Brookins’s
claims challenging the actions on the overpass although the claims do
not relate back to her initial Complaint under Federal Rule of Civil
Procedure 15.

2 ECF 108 at 15.
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of limitations[]” under Pennsylvania law.** The
“defendant’s conduct need not rise to fraud or
concealment in the strictest sense, that is, with an intent
to deceive; unintentional fraud or concealment is
sufficient.” Fraudulent concealment only applies if “[a]
defendant . . . committed some affirmative independent
act of concealment upon which [a] plaintiff[] justifiably
relied.” But a duty to speak must exist for fraudulent
concealment to occur; “[m]ere silence in the absence of a
duty to speak cannot suffice to prove fraudulent
concealment.”™ Mere mistake or lack of knowledge is
also insufficient.* Ms. Brookins today bears the burden
of proving the police’s fraud or concealment by clear and
convincing evidence.”' “While it is for the court to
determine whether an estoppel results from established
facts, it is for the jury to say whether the remarks that are
alleged to constitute the fraud or concealment were
made.”*”

The City argues Ms. Brookins cannot show a police
officer fraudulently concealed information, such as the

6 Molineux v. Reed, 532 A.2d 792, 794 (Pa. 1987) (quoting Schaffer v.
Larzelere, 189 A.2d 267, 269 (1963)).

W1 Id. (first citing Walters v. Ditzler, 227 A.2d 833, 835 (1967); then
citing Nesbitt v. Erie Coach Co., 204 A.2d 473, 476 (1964)).

28 Krapf v. St. Luke’s Hosp., 4 A.3d 642, 650 (2010) (alterations in
original) (quoting Lange v. Burd, 800 A.2d 336, 339 (Pa. Super. Ct.
2002)).

29 Id. (citing Lange, 800 A.2d at 339).

20 Molineux, 532 A.2d at 794 (citing Schaffer, 189 A.2d at 269).

®1 Id. (“[Tlhe burden of proving such fraud or concealment, by
evidence which is clear, precise and convincing, is upon the asserting
party.” (citing Nesbitt, 204 A.2d at 475)).

22 Krapf, 4 A.3d at 650 (quoting Fine v. Checcio, 870 A.2d 850, 860
(Pa. 2005)).
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existence of body-worn camera footage.*® Her
conversations with Detective Walsh and Lieutenant
Seamen did not prevent her from recognizing the validity
of her claims because she continuously pursued legal
action.” At the same time, the City claims Ms. Brookins
“failed to take any necessary follow ups . .. to obtain the
information she sought” such as filing a complaint with
the Philadelphia Police Department.”” The 8th and 15th
Police Districts did not have body-worn cameras so the
Defendant officers could not have provided footage to Ms.
Brookins because it did not exist.**® Although Officer
Andrews wore a body camera, the City argues, without
citing the record, “the record shows that the . . . video was
not withheld from [Ms. Brookins].”™ Ms. Brookins
responds Detective Walsh, Lieutenant Seamen, and the
City actively misled her with respect to body camera
footage.*®

The evidence shows questions of fact surrounding
Ms. Brookins’s conversations with Detective Walsh on
March 19, 2022 and a woman named Mary on April 19,
2022, both of whom told her no body camera footage of the
incident existed, and with Lieutenant Seamen on April 28,
2022, who told her he could not give her information but
did not specifically say anything about body camera
footage.” We see other questions of fact arising from
evidence Ms. Brookins asked an unknown Police
Department official from the Northeast Detectives Office,

23 ECF 108 at 15.
24 Id. at 15.

2% Id. at 15-16.
29 Jd. at 16.

7 Id. at 16.
ECF 119 at 11.
29 Id. at 7-10.
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on an unidentified date, whether officers from the 8th
District wore body cameras during the incident, and the
official told her “there were no body worn camera
recordings and no video tape recordings.”* Ms. Brookins
then sought legal help.*! She only found out body camera
footage existed when she spoke with Lieutenant Miller
toward the end of April 2024—almost three months after
she filed this case and after the statute of limitations
expired.*”

We assume for the purposes of summary judgment
Ms. Brookins spoke with Detective Walsh, Mary, an
unidentified Police Department official, and Lieutenant
Seamen, and we further assume the conversations took
place as she says they did.*® We disregard Ms. Brookins’s
conversation with Lieutenant Seamen because, even
viewing the facts in the light most favorable to Ms.
Brookins, a reasonable jury could not find fraudulent
estoppel resulted from the conversation between Ms.
Brookins and Lieutenant Seamen as they did not discuss
body worn camera footage.*® But we still must decide if
estoppel results from Ms. Brookins’s conversations with

3% Id. at 10.
301 Id. at 11; ECF 106 (SUMF) 1 62.
32 ECF 119 at 10.

303 The Pennsylvania Supreme Court directs “it is for the jury to say
whether the remarks that are alleged to constitute the fraud or
concealment were made.” Krapf, 4 A.3d at 650 (quoting F'ine, 870
A.2d at 860).

34 ECF 119 at 8-10. The City asserts an argument in its reply brief
about the illegality of the recorded conversation with Lieutenant
Seamen, see ECF 127 at 4-5, but we find it unnecessary to reach this
issue because our holding on fraudulent concealment does not
concern Lieutenant Seamen.
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other individuals from the Police Department.*” She must
show these conversations caused her not to pursue this
substantive due process claim for the officers’ conduct on
the overpass.

We look to our Court of Appeals’s guidance in
Swietlowich v. Bucks County, where police officers
allegedly falsified a cell check log to hide their inadequate
cell inspections after a detainee committed suicide in
jail** Our Court of Appeals explained “[t]he plaintiff
must establish that she relied to her detriment on
wrongful acts of the defendant before she can invoke the
ban of estoppel.”™ “If what the defendant did had not the
slightest influence on the plaintiff, then she has no ground
to invoke that conduct as the basis for an estoppel and the
defendants’ wrongful act in altering the log was
irrelevant.”” “To establish her case, plaintiff had to prove

305 The City argues fraudulent concealment requires each individual

state actor actively mislead Ms. Brookins. ECF 108 at 15; ECF 127
at 4. This argument is unpersuasive because Ms. Brookins also sued
the City—not just Defendants Luca and Walsh—for causing state-
created danger, ECF 93 11 162-75, and Ms. Brookins swore city
employees (officers and personnel) lied about the footage. We do not
find it consequential the claims against the City are brought under
Monell. We think our approach is consistent with Pennsylvania
courts. For example, in Krapf v. St. Luke’s Hospital, the estates of
five deceased hospital patients sued the hospital and a nurse named
Charles Cullen under the wrongful death and survivor acts. 4 A.3d
642 (Pa. Super. Ct. 2010). The Pennsylvania Superior Court affirmed
the denial of summary judgment holding the hospital’s misleading
death certificates offered clear and convincing evidence of fraudulent
concealment sufficient to toll the statute of limitations. Id. at 650-54.
Neither the trial court nor the superior court required the plaintiffs
produce separate evidence showing Nurse Cullen fraudulently
concealed the causes of death.

306 610 F.2d 1157, 1162 (3d Cir. 1979).
307 Id. at 1161-62 (citing Nesbitt, 204 A.2d at 476).
308 Id. at 1162,
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that she delayed bringing her suit because she reasonably
believed that the police officers’ conduct was not
actionable based on their false statements of adequate
inspections and of having done all that they could.””

We find unpersuasive the City’s argument body worn
camera footage could not have been provided to Ms.
Brookins because officers from the 8th and 15th Police
Districts did not wear body cameras. This is plainly not
true since the City eventually produced body camera
footage. Having to retrieve the footage from a different
district is not the same thing as not being able to provide
it.*' We also reject the City’s argument it did not withhold
the footage from Officer Andrews’s body camera; Ms.
Brookins started asking for footage right after her son
Jjumped off the bridge but did not receive it until August
202421

We lastly do not agree Ms. Brookins’s eventual legal
action suggests the representations of the officers and
personnel with whom she spoke did not discourage her
from pursuing her remedies. The City’s argument here is
Ms. Brookins is too late to bring this claim. Ms.
Brookins’s Complaint filed in January 2024 actually cuts
against the City’s argument because at that point she did
not know about the bodycam footage and therefore
limited her case to claims arising from the photograph of

399 Id. at 1163.

310 Even if the City’s position is that only officers who wear body
cameras have permission to give the footage to members of the
public—which is implied but not entirely clear from the City’s
briefing—this argument strains credulity and has no support in the
record. See ECF 108 at 16 (“[E]ven if she requested BWC [body worn
camera footage] from specific Defendant Officers, there was no BWC
that could have been provided to Plaintiff because they did not
exist.”).

311 BCF 118 (Brookins CUMF) 1 13.
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her son.* Seemingly contradicting its own argument
about Ms. Brookins’s due diligence and resultant lawsuit,
the City also argues Ms. Brookins did not do enough to
investigate because she did not file a complaint with the
Police Department about the photograph.®® Ms.
Brookins’s apparent failure to file an internal complaint—
like the initiation of her lawsuit—has little bearing on our
analysis. Like her initial Complaint in federal court, any
internal complaint Ms. Brookins could have filed before
obtaining the body camera footage would have been solely
concerned with the taking and dissemination of the
photograph, not the officers’ interactions with Mr. Boone
on the overpass. Ms. Brookins spoke with officers and
personnel who allegedly told her no body camera footage
existed. Her original Complaint, devoid of references to
pre-harm conduct, confirms she relied on their statements
to her detriment.

We also note an important piece of evidence in the
record which neither the City nor Ms. Brookins mentions
in their briefing. In addition to telling Ms. Brookins no
body camera footage existed, Detective Walsh—
according to the notes Ms. Brookins took during their
March 19, 2022 call—claimed Mr. Boone spoke with his
therapist while on the bridge. Ms. Brookins wrote, “he . .
. mentioned Miss razor they of Gaudenzia house. he stated
that Miss Razer Marcus’s therapist was on the phone with
Marcus trying to help get him down! [sic]”" There is a

2ECF 1.
33 ECF 108 at 15-16.

34 ECF 119-7 (Brookins Notes, PA1502-PA1507) at 39. Ms.
Brookins’s Counterstatement of Undisputed Material Facts to the
City misrepresents what Ms. Brookins wrote in her own notes from
the phone call. Ms. Brookins’s notes indicate Detective Walsh told her
“Marcus’s therapist was on the phone with Marcus trying to help
get him down.” Id. (emphasis added). By contrast, Ms. Brookins in
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dispute of fact as to whether Detective Walsh actually told
Ms. Brookins he allowed the therapist to speak to Mr.
Boone.*® He swore he did not tell Ms. Brookins that.*®
This would be a jury question if this case went to trial.

But assuming for the purposes of summary judgment
Detective Walsh told Ms. Brookins Therapist Raysor
spoke on the phone with Mr. Boone, estoppel results from
this communication. Part of Ms. Brookins’s state-created
danger claim against Detective Walsh arises from the
later-discovered fact Detective Walsh did not allow Mr.
Boone to speak to his therapist. Ms. Brookins argues
Detective Walsh “did not allow Ina Raysor, a trusted
mental health professional, who was then currently
working with Marcus through his addiction and mental
health issues at the Gaudeniza Diagnostic Rehabilitation
Center, to speak with Marcus despite calling her on the
telephone as Marcus stood on the overpass and despite
her asking to speak to him.”®" The earlier contradictory

her CUMF to the City states, “Detective Walsh told Ms. Brookins
that he had the therapist from Gaudenzia House on the phone but
‘Marcus refused to comply and would not speak to the therapist.”
ECF 119-2 (P1’s CUMF to City) 1 81. Ms. Brookins in her CUMF
cites to Ms. Brookins’s typed notes at PA1502 (which, as we just
noted, say something different entirely). Ms. Brookins’s CUMF also
contradicts her deposition testimony where she swore Detective
Walsh “told [her] that he allowed [her] son to talk to his therapist at
Gaudenzia House.” Brookins Dep. I (ECF 107 at 3-68, JA1-JA6G6)
119:10-11. We attribute this discrepancy in the CUMF to a mistake
by Ms. Brookins’s counsel. Indeed, during oral argument, Ms.
Brookins’s counsel represented the record did not reflect Detective
Walsh ever told Ms. Brookins Therapist Raysor spoke to Mr. Boone.

315 There is no dispute, however, as to whether Therapist Raysor
actually spoke to Mr. Boone. The body camera footage does not show
Mr. Boone taking a phone call at any point on the bridge.

316 Walsh Dep. (ECF 107 at 118-36, JA116-JA134) 66:2-22.

STECF 119 at 16-17.
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statement by Detective Walsh—which we assume he
made for the purposes of summary judgment—is plainly
important to Ms. Brookins’s fraudulent concealment
theory. If Detective Walsh told Ms. Brookins Mr. Boone
did speak with his therapist, and Ms. Brookins believed
him, she may have relaxed her vigilance, assuming the
officers did all they could. She would not have known she
had a cause of action until she later learned—outside the
statute of limitations—Detective Walsh did not permit
Therapist Raysor to speak to Mr. Boone while he stood on
the overpass.®®

Assuming the jury finds the conversations Ms.
Brookins had with various officers and personnel at the
Police Department took place exactly the way she swears,
she establishes by clear and convincing evidence the City,
through its officers and personnel, fraudulently concealed
the existence of body camera footage and the fact
Detective Walsh did not permit Therapist Raysor to
speak to Mr. Boone. We conclude the City’s fraudulent
concealment equitably tolled the statute of limitations on
Ms. Brookins’s state-created danger substantive due
process claim until she learned of the officers’ conduct on
the bridge.?”

318 Ms. Brooking’s counsel adduced facts suggesting the officers
refused to let Mr. Boone’s therapist speak to him during discovery
this Fall from the body camera footage produced on August 20, 2024
and/or from deposing the officers.

319 Although Ms. Brookins learned body camera footage existed in
April 2024, she would not have known of the substantive due process
claim arising from the officers’ overpass conduct until she received
the footage in August 2024. We acknowledge eyewitnesses informed
Ms. Brookins shortly after the incident police appeared to be arguing
with Mr. Boone on the overpass. ECF 106 (Culver SUMF) 11 51-52;
ECF 118 (Brookins Resp. to Culver SUMF) 11 51-52. But we have no
basis to find Ms. Brookins could have known she had a claim arising
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2. Detective Walsh and Inspector Luca did not cause
a state-created danger as a matter of law.

The City also moves for summary judgment on behalf
of Detective Walsh and Inspector Luca on the merits of
the state-created danger claim challenging the conduct on
the overpass during the over two hours of discussions with
Mr. Boone.”” We now have the benefit of watching, and
re-watching, the bodycam footage offering the best
adduced evidence of the police interactions with Mr.
Boone. Ms. Brookins’s allegations about the officers’
conduct troubled us, but the bodycam footage shows
different—and uncontroverted—facts. Ms. Brookins is
left with citing to three instances she believes merit a
finding of state-created danger: Inspector Luca’s
unidentified “words and actions[,]” which made Mr.
Boone “more elevated and increasingly agitated[]”;
Detective Walsh’s refusal to allow Therapist Raysor to
talk with Mr. Boone although Mr. Boone did not ask for
her or know the police called her; Detective Walsh’s
remark, “I'm enjoying this[,]” to his colleagues at least
twenty-five feet away from Mr. Boone approximately five
minutes before Mr. Boone harmed himself; and Detective
Walsh’s private conversation with Detective Rovnan
about house remodeling “closer to the instant when [Mr.
Boone] jumped[.]”® There is no evidence Mr. Boone
heard these statements other than Inspector Luca’s
undefined words and actions. We studied each of these
specific instances compared to guidance from several
judges in similar cases. We held oral argument on this
issue and Ms. Brookins’s counsel repeatedly asked us to

from pre-harm conduct until she knew what the officers and Mr.
Boone acted during their few hours together.

0 ECF 108 at 17.
21 ECF 119 at 15-17.
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review the whole bodycam to get a fair context mindful
mental illness is not a choice but a disease. We
wholeheartedly agree with Ms. Brookins’s counsel on this
point. Our extensive review confirms our finding
Detective Walsh’s and Inspector Luca’s alleged conduct
did not raise to the level of a state-created danger as a
matter of law.

We begin with a review of guidance from appellate
courts. The Supreme Court’s holding in DeShaney v.
Winnebago County Department of Social Services “
stands for the proposition that the Due Process Clause
imposes no affirmative duty to protect a citizen who is not
in state custody.” But “this does not mean that no
constitutional violation can occur when state authority is
affirmatively employed in a manner that injures a citizen
or renders him ‘more vulnerable to injury from another
source than he or she would have been in the absence of
state intervention.””* “This complement to the DeShaney
holding has come to be known in its progeny as the ‘state-
created danger doctrine.” Under this doctrine,
“liability may attach where the state acts to create or
enhance a danger that deprives the plaintiff of his or her
Fourteenth Amendment right to substantive due
process.” The state-created danger exception has four
elements: (1) the harm ultimately caused was foreseeable
and fairly direct; (2) the state actor acted with a degree of
culpability that shocks the conscience; (3) a relationship
between the state and the plaintiff existed such that the

322 Bright v. Westmoreland Cnty., 443 F.3d 276, 281 (3d Cir. 2006).

32 Id. (quoting Schieber v. City of Phila., 320 F.3d 409, 416 (3d Cir.
2003)).

2 [,

3% Samford v. Stiles, 456 F.3d 298, 304 (3d Cir. 2006) (citing Kneipp v.
Tedder, 95 F.3d 1199, 1205 (3d Cir. 1996)).
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plaintiff was a foreseeable victim of the defendant’s acts
or a member of a discrete class of persons subjected to the
potential harm brought about by the state’s actions, as
opposed to a member of the public in general; and (4) the
state actor affirmatively used his or her authority in a way
that created danger to the citizen or rendered the citizen
more vulnerable to danger than had the state not acted at
all.*

Our Court of Appeals has identified three potential
levels of culpability required to shock the conscience. “In
‘hyperpressurized environment[s] requiring a snap
judgment,” an official must actually intend to cause harm
. . . to be liable.”® “[Iln cases where deliberation is
possible and officials have the time to make ‘unhurried
judgments,” deliberate indifference is sufficient.”*® Then
“there are circumstances involving something less urgent
than a ‘split-second’ decision but more urgent than an
‘unhurried judgment.””® In these situations, where “the
state actor is required to act ‘in a matter of hours or
minutes,” we require that the state actor ‘disregard a
great risk of serious harm.”*°

Our colleagues here and around the country have
studied the tragic intersection between the state-created
danger doctrine and suicide. We turn now to the interplay
between the state-created danger doctrine and suicide.*

326 Bright, 443 F.3d at 281.

32T Kedra v. Schroeter, 876 F.3d 424, 437 (3d Cir. 2017) (first alteration
in original) (quoting Vargas v. City of Phila., 783 F.3d 962, 973 (3d
Cir. 2015)).

328 Sanford, 456 F.3d at 309.
329 Id. at 309-10.
330 Kedra, 876 F.3d at 437 (quoting Sanford, 456 F.3d at 310).

31 We are assisted by a recent law review article helpfully collecting
and discussing many of the cases on state-created danger in the
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Courts of appeals have reached different conclusions on
whether the state-created danger doctrine applies to
suicide cases. Our Court of Appeals examined the state-
created danger doctrine in the student suicide case
Sanford v. Stiles.* High school student Michael Sanford
passed his ex-girlfriend, Karen Martin, a note suggesting
a story he had heard about Ms. Martin and someone
named Ryan “almost made [him] want to go Kkill
[himself].”*** Ms. Martin approached a school guidance
counselor about the situation and the counselor gave the
note to Mr. Sanford’s guidance counselor, Pamela
Stiles.? Counselor Stiles spoke with Mr. Sanford and
concluded he did not present signs of wanting to harm
himself.*” She did not contact the school psychologist or
Mr. Sanford’s mother.**® Mr. Sanford visited Counselor
Stiles about a week later and asked if a blonde-haired girl
had given her the note.*®” Counselor Stiles responded she
could not tell him that information and asked Mr. Sanford
if he wanted to talk further; he declined.®® Mr. Sanford
hanged himself that evening.® Mr. Sanford’s mother
sued Counselor Stiles under a state-created danger

suicide context. Brittany White, The Law’s Role in Ending the
Suicide Crisis: Liability for Suicide Under the State-Created Danger
Doctrine, 75 SMU L. REV. 887 (2022).

332 456 F.3d 298 (3d Cir. 2006).

333 Id. at 301 (emphasis removed).
34 Id. at 302.

335 Id

336 Id

37 Id.

338 Id.

339 Id.
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theory, alleging the counselor’s actions increased Mr.
Sanford’s risk of suicide.*"

Our Court of Appeals applied the four-prong state-
created danger test to hold no reasonable jury could find
Counselor Stiles acted with the requisite degree of
culpability or created an opportunity for harm to occur
which would not have existed otherwise.?"' First, without
deciding whether the deliberate indifference standard or
a more heightened standard applied, our Court of Appeals
concluded Counselor Stiles’s decision not to contact the
school psychologist or Mr. Sanford’s mother did not shock
the conscience.?”” No one—including Mr. Sanford’s own
family members and ex-girlfriend—seriously believed
Mr. Sanford would commit suicide, and Counselor Stiles
did not disregard a risk Mr. Sanford presented because
she spoke with him and concluded he was not suicidal.**®
Second, our Court of Appeals found no question of fact as
to whether Counselor Stiles “used her authority ‘in a way
that created a danger” to Mr. Sanford or rendered him
more vulnerable than he would have been.*** Our Court of
Appeals found the link between Counselor Stiles’s
conduct and Mr. Sanford’s death too far attenuated to
hold her liable; the record did not suggest Mr. Sanford
relied on Counselor Stiles for support; and Counselor
Stiles did not interfere with Mr. Sanford’s relationship
with his mother. Our Court of Appeals concluded the case
really focused on Counselor Stiles’s “failure to prevent

30 Id. at 303.

31 7d. at 304-12.
#2 Id. at 309-11.
3 Id. at 311.

3 [,
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Sanford’s death” and “mere failure to protect an
individual . . . does not violate the Due Process Clause.”**

In deciding Counselor Stiles did not create a danger
to Mr. Sanford, our Court of Appeals relied on the seminal
analysis offered by the Court of Appeals for the Tenth
Circuit in Armijo ex rel. Chavez v. Wagon Mound Public
Schools.*® In Armijo, the Court of Appeals for the Tenth
Circuit “extended application of the state-created danger
theory to instances of suicide, undeniably another form of
private violence.”" A sixteen-year-old special education
student, Philadelfio Armijo, had a history of making
suicidal remarks.*® The student’s aide and the school
counselor knew Mr. Armijo had access to firearms.* One
day the school principal reprimanded Mr. Armijo for
harassing a younger student.*”® Mr. Armijo responded by
threatening physical harm to the teacher who had
reported the incident.*' The principal suspended Mr.
Armijo and the school counselor drove him home and
dropped him off without contacting his parents, violating
the school’s disciplinary policy.*® Mr. Armijo later
committed suicide with a rifle.*® The court of appeals
affirmed the district court’s denial of summary judgment,
holding the school principal and the school counselor put
Mr. Armijo at a substantial risk of harm by suspending

35 [d. at 312 (quoting Bright, 443 F.3d at 284).
346 159 F.3d 1253 (10th Cir. 1998).

M Gray v. Univ. of Colo. Hosp. Auth., 672 F.3d 909, 918 (10th Cir.
2012).

38 Armijo, 159 F.3d at 1256.
349 Id

50 [d. at 1257.

51 . at 1256-57.

52 [, at 1257.
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him, and then leaving him alone with access to firearms
when they knew Mr. Armijo might be suicidal and had
access to firearms.* They acted in “conscious disregard
of the risk of suicide,” and their conduct could be viewed
as conscience-shocking at trial.**

Our Court of Appeals again examined the state-
created danger doctrine six years ago in Haberle v.
Troxell addressing police liability when a person with a “a
serious mental health episode involving severe
depression” shot and killed himself immediately after the
police knocked on his apartment door.*® Timothy Nixon
told his partner he was suicidal then entered his cousin’s
apartment with a stolen handgun.*” Mr. Nixon’s partner
notified the police; Officer Troxel obtained a warrant for
Mr. Nixon’s arrest and went to the apartment building.*®
Some officers suggested asking the Pennsylvania State
Police to send crisis negotiators and suggested asking Mr.
Nixon’s partner to help them communicate with Mr.
Nixon.*” Officer Troxell rejected these suggestions,
called the officers “a bunch of f[---]Jing pussies[,]” and
knocked on the apartment door, identifying himself as a
police officer.*® Mr. Nixon promptly shot himself.** Mr.
Nixon’s partner sued Officer Troxell alleging his actions
(knocking on the door and announcing police presence)
constituted a state-created danger*® Our Court of

34 Id. at 1260-64.

35 [d. at 1264.

36 885 F.3d 170, 174 (3d Cir. 2018).
357 Id

358 Id

359 Id

360 Id. (first alteration in original).
361 Id

362 I, at 174-T5.
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Appeals found Judge Leeson properly applied the
intermediate standard for situations involving a “hurried
deliberation” and agreed Officer Troxell’s decision to
ignore the other officers and knock on the apartment door
did not show conscious disregard of a great harm of risk
to Mr. Nixon.*® “[Tlhe fact that Troxell chose to
immediately knock while other officers counseled waiting
manifests only a disagreement over how to manage a risk,
not a disregard of it.”**

Courts of appeals outside of our Circuit provide
additional guidance in state-created danger suicide cases.
The Court of Appeals for the Sixth Circuit, in contrast
with the Court of Appeals for the Tenth Circuit, “treat([s]
suicide differently[]” than other cases involving state-
created danger.*® Cutlip v. City of Toledo is illustrative.
The case arose from a two-hour police standoff with
Rocky Cutlip, who held a shotgun to his head “while
gripped in the throes of a mental and emotional crisis[.]”*%
Police negotiators arrived on scene and the lead
negotiator attempted to form a bond with Mr. Cutlip by
speaking to him about his family and other common
experiences.’™ The lead negotiator found it difficult to
develop a rapport with Mr. Cutlip because he (like Mr.
Boone in this case) “would fluctuate between calmness
and excitement.”® At one point during the negotiations
Mr. Cutlip asked to speak with his father and the police

363 Id. at 177.
364 1d. at 178.

3% Wilson v. Gregory, 3 F.4th 844, 859 (6th Cir. 2021) (first citing
Cutlip v. City of Toledo, 488 Fed. App’x 107, 115 (6th Cir. 2012); then
citing Jahn v. Farnsworth, 617 Fed. App’x 453, 463 (6th Cir. 2015)).

366 488 F'. App’x 107, 108-09 (6th Cir. 2012).
367 Id. at 109-10.
368 Id. at 110.
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told him they would grant this request if he put his
shotgun down.*® Mr. Cutlip refused to put his shotgun
down and instead pointed the gun at his head and released
the safety.’™ The officers, aware Mr. Cutlip might kill
himself if they attempted to force him to relinquish the
gun, asked the SWAT team to move in and prevent the
suicide attempt.*” The officers planned to deploy a “flash-
bang” device to distract Mr. Cutlip, then disarm him.*™
But Mr. Cutlip pulled the trigger and killed himself when
the SWAT team deployed the device and entered the
doorway to Mr. Cutlip’s bedroom.?” The court of appeals
explained “a situation where the victim committed suicide
does not fit neatly into the state-created-danger
doctrine”; “where a person makes a free and affirmative
choice to end his life, the responsibility for his actions
remains with him.”™ “That a state official somehow
contributed to a person’s decision to commit suicide does
not transform the victim into the state’s agent of his own
destruction.”™

Despite its reservations about the applicability of the
doctrine, the Court of Appeals for the Tenth Circuit
applied the state-created danger doctrine because it had
“some question . . . about whether [Mr. Cutlip]
intentionally committed suicide or whether he
involuntarily pulled the trigger after the police detonated
the flash-bang device . .. .””™ The court reviewed whether

369 [,

300 I 4.

3[4,

32 4.

38 Id. at 110-11.
3 [d. at 115-16.
3% Id. at 116.

376 Id. at 117.
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an affirmative act by the police increased the risk Mr.
Cutlip would kill himself and concluded the only possible
affirmative act—the detonation of the flash-bang device
and the forced entry into the bedroom— did not support
a finding of deliberate indifference.’” The court found the
police officers believed a forced entry “presented a better
chance for [Mr. Cutlip’s] survival than not going in at all .

. %™ The plaintiff argued the officers’ belief Mr. Cutlip
was about to kill himself—therefore making the flash-
bang device necessary—was unreasonable because forty-
seven minutes elapsed from the time the negotiators
asked for the SWAT team and the time the SWAT team
entered the home, “which should have warned the police
at the scene that [Mr. Cutlip] was not really about to
commit suicide.”” The court found “the amount of
elapsed time [did] not create a genuine issue of material
fact[]” because “the negotiators repeatedly renewed their
calls for intervention throughout the forty-seven-minute
period . ...”*" Even if Mr. Cutlip involuntarily pulled the
trigger after the flash-bang the police did not act “with
conscious indifference; they were aware of this risk,
attempted to minimize it, and were sadly unsuccessful.”*

The Court of Appeals for the First Circuit in
Hasenfus v. LaJeunesse affirmed a dismissal of a case
where a teacher reprimanded a fourteen-year-old
student, told her to return to the locker room, and the
student attempted to hang herself in the locker room.*”
The court found the teacher had not acted maliciously to

37 Id. at 117-18.

38 Id. at 118.

39 Id. at 119.

380 Id

381 Id

32175 F.3d 68, 69-70 (1st Cir. 1999).
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cause harm to the student or otherwise behaved in a
conscious-shocking way.*® The Court of Appeals for the
First Circuit again studied the state-created danger in
Coscia v. Town of Pembroke, Massachusetts, where a
twenty-one-year old man committed suicide the day after
police arrested him, placed him in leg restraints, and
followed an evaluation protocol showing a high suicide
risk.?* The police released him without having a doctor
examine him.*®* The court of appeals found the police’s
alleged treatment of the man did not suggest the state
intensified the man’s self-destructive tendency and the
plaintiff’s “claim of causation leads to a liability beyond
what due process imposes . .. .”**

The Courts of Appeals for the Seventh Circuit
examined state-created danger in Martin v. Shawano-
Gresham School District, where an assistant principal
suspended a student, who became distraught and hanged
herself when she went home after school, and Collignon
v. Milwaukee County, where a twenty-eight-year-old man
committed suicide after being released from police
custody.®® In both cases, the court of appeals found the
state did not create or increase the risk of suicide, even if
the arrest or the suspension caused severe emotional
distress.”® The court in Martin found no affirmative act
because—in contrast with the facts in Armijo —the
student went home after school and had given no

33 Id. at 73.
3% 659 F.3d 37, 38-39 (1st Cir. 2011).
3 Id. at 39.
3% Id. at 40.

3T Martin v. Shawano-Gresham Sch. Dist., 295 F.3d 701, 704-05 (7th
Cir. 2002); Collignon v. Milwaukee Cnty., 163 F.3d 982, 984 (7th Cir.
1998).

38 Martin, 295 F.3d at 710-11 (comparing case to Collignon).
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indication of suicidal tendencies; in Armijo, the school
sent the student home in the middle of the day knowing
he could not fully care for himself, had previously
threatened suicide, and had access to firearms.*® The
court in Collignon explained the police officers
temporarily detained a mentally ill man wandering the
streets and returned him to his father and stepmother;
their conduct actually reduced the risk rather than
increased it.*"

The Court of Appeals for the Eleventh Circuit
studied state-created danger in Wyke v. Polk County
School Board, where thirteen-year-old Shawn Wyke
committed suicide at home after attempting suicide twice
at school in the few days before his death.*' Another
student found Mr. Wyke in the restroom after his first
suicide attempt and told his own mother, Brenda Morton,
who called the school and told the dean of students about
the situation.*” The dean reassured Ms. Morton “he
would take care of it.”*” The dean of students called Mr.
Wyke to his office, spoke with him, and read him Bible
verses, but did not notify anyone (including Mr. Wyke’s
mother) about the suicide attempt** Mr. Wyke
committed suicide. His mother sued the school for failing
to train its employees in suicide prevention, arguing her
son’s death resulted from the school’s decision not to
notify her of her son’s suicide attempt, hold her son in
protective custody, procure psychiatric evaluation for her

389 Id. at 7T10-11.

30 Collignon, 163 F.3d at 992.

31 Wyke v. Polk Cnty. Sch. Bd., 129 F.3d 560, 563-64 (11th Cir. 1997).
392 Id. at 564.

39 I,

394 I,
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son, or provide him with appropriate support.*” The court
of appeals rejected the mother’s argument the school cut
off her boy’s private sources of aid and rendered him more
vulnerable to harm, “thereby incur[ing] an affirmative
duty to protect him[]” under DeShaney.** The school did
not “affirmatively prevent[]” the mother from saving her
son’s life because the dean of students did not stop Ms.
Morton from calling Ms. Wyke; he simply told Ms. Morton
he would take care of the situation.*” If the school had
affirmatively prevented someone from helping Mr. Wyke,
“perhaps [the court’s] analysis would have been
different.”*

We turn to the facts before us, mindful we must
review three or four cited instances of disputed conduct
within the larger context of the two-and-a-half hours of
bodycam footage: Inspector Luca’s unidentified “words
and actions[,]” which made Mr. Boone “more elevated and
increasingly agitated[]”; Detective Walsh’s refusal to
allow Therapist Raysor speak to Mr. Boone; Detective
Walsh’s remark, “I'm enjoying this[,]” approximately five
minutes before Mr. Boone harmed himself; and Detective
Walsh’s conversation with Detective Rovnan about house
remodeling “closer to the instant when [Mr. Boone]
jumped[.]”*

3% [d. at 565.

3% Jq. at 569.

37 [d. at 570.

38 Id. (collecting cases).
39 ECF 119 at 15-17.
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i. Detective Walsh did not create danger to Mr. Boone
when he allegedly refused to permit Mr. Boone’s
therapist to speak to him.

We first consider Detective Walsh’s alleged refusal to
allow Therapist Raysor speak to Mr. Boone. There is a
fact issue concerning Detective Walsh’s conversation with
Therapist Raysor. Ms. Brookins’s counsel obtained an
affidavit from Therapist Raysor dated the same day as
their response brief, which—according to the City—Ms.
Brookins’s counsel did not disclose in discovery.'” We do
not find persuasive the City’s argument we should not
consider the affidavit due to nondisclosure during
discovery; such an argument should be reserved for a
motion in limine. Notwithstanding the propriety of the
City’s argument at this stage, a fact issue still arises.
Detective Walsh swore he contacted Gaudenzia (a
treatment center providing mental health and substance
abuse services) but they were “kind of obstructionists”
due to health care privacy laws and he never learned the
name of Mr. Boone’s therapist.*! Therapist Raysor’s post-
discovery affidavit (without the benefit of cross-
examination) claims she spoke directly to Detective
Walsh, and he refused to let her speak to Mr. Boone.*”

400 See ECF 119-7 (Raysor Aff., PA1554-PA1556) at 91-93; see also
ECF 127 at 8.

401 Walsh Dep. (ECF 107 at 118-36, JA116-JA134) 47:22-48:14.

102 ECF 119-7 (Raysor Aff., PA1554-PA1556) at 92 19 13-18. There is
also a third version of events—reflected in Ms. Brookins’s notes taken
contemporaneously during her call with Detective Walsh and in her
deposition testimony—suggesting Detective Walsh actually put
Therapist Raysor on the phone with Mr. Boone. See supra notes 314—
16 and accompanying text. But although this third version of events
is relevant to fraudulent concealment, it is not relevant to the merits
of the state-created danger claim, as the body camera footage
establishes Mr. Boone did not speak on the phone to anyone while he
stood on the bridge.
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But we find this does not create a genuine issue of
material fact as the City would be entitled to judgment
even if Detective Walsh did not let Therapist Raysor
speak to Mr. Boone.*®”

Under the state-created danger four-part test we
must ask whether (1) the harm ultimately caused was
foreseeable and fairly direct; (2) Defendant Walsh acted
with a degree of culpability that shocks the conscience by
refusing to permit Therapist Raysor to speak to Mr.
Boone; (3) a relationship between the state and the
plaintiff existed such that the plaintiff was a foreseeable
victim of the defendant’s acts; and (4) Detective Walsh
affirmatively used his or her authority in a way that
created danger to the citizen or rendered the citizen more
vulnerable to danger than had he not acted at all.***

We start with the fourth prong. “[A] state’s failure to
take affirmative action to protect a victim from the actions
of a third party will not, in the absence of a custodial
relationship . . . support a civil rights claim.”®* “It is
misuse of state authority, rather than a failure to use it,

403 “When contradictory, material facts are presented, a genuine
dispute is raised and undercuts a decision for summary judgment.”
Rockwell Automation, Inc. v. Radwell Int’l, Inc., 416 F. Supp. 3d 366,
371 (D.N.J. 2019). “However, even with a presentation of
contradictory facts, there can be no genuine dispute when one party
fails ‘to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will
bear the burden of proof at trial.” Id. (quoting Celotex, 477 U.S. at
322-23). “When the movant has completely failed to show an essential
element of its case, all other facts are immaterial.” Id. (first citing
Celotex, 477 U.S. at 323; then citing Katz v. Aetna Cas. & Sur. Co.,
972 F.2d 53, 55 (3d Cir. 1992)).

44 Bright v. Westmoreland Cnty., 443 F.3d 276, 281 (3d Cir. 2006).

4% Does v. Se. Delco Sch. Dist., 272 F. Supp. 3d 656, 682 (E.D. Pa.
2017) (alterations in original) (quoting Bright, 443 F.3d at 282).
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that can violate the Due Process Clause.”* “But a specific
and deliberate exercise of state authority, while necessary
to satisfy the fourth element of the test, is not
sufficient.”"” “There must be a direct causal relationship
between the affirmative act of the state and plaintiff’s
harm.”*® In other words, “the state’s action was the ‘but
for cause’ of the danger faced by the plaintiff.”*” Here,
where the police did not cause the danger but arguably
made it worse, it must be ““‘conceivable that, but for the
intervention of the police,” which arguably put the vietim .
..1in a ‘worse position’ and increased [his] risk of danger,”
Mr. Boone would not have harmed himself.*"

Our first question is whether Detective Walsh acted
affirmatively by calling Therapist Raysor or whether he
simply failed to act when he told Therapist Raysor she
could not speak to Mr. Boone. We think it is the former.
The court of appeals’s analysis in Wyke and our Court of
Appeals’s analysis in Sanford are illustrative. The court in
Wyke found no affirmative act because the dean of
students did not “affirmatively prevent” anyone from
notifying Mr. Wyke’s mother about the suicide attempt;
he simply did not call Mr. Wyke’s mother himself.""! Our
Court of Appeals in Sanford concluded Counselor Stiles
did not affirmatively prevent Mr. Sanford from speaking
with his mother; she simply chose not to contact his
mother after evaluating Mr. Sanford.*"*

496 Bright, 443 F.3d at 282.

407 Kaucher v. Cnty. of Bucks, 455 F.3d 418, 432 (3d Cir. 2006).
408 1.

409 1.

40 Cf. Est. of Smith v. Marasco, 318 F.3d 497, 510 (3d Cir. 2003)
(quoting Kneipp, 95 F.3d at 1209).

11 Wyke, 129 F.3d at 570.
412 Sanford, 456 F.3d at 302, 312.
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We draw a contrast when viewing the facts in favor of
Ms. Brookins. Detective Walsh did call Mr. Boone’s
therapist and decided she could not speak to Mr. Boone.
We think this decision falls into the category of
“affirmatively preventing” someone from helping an
individual in crisis. Even so, a reasonable jury could not
conclude the refusal to permit Therapist Raysor speak to
Mr. Boone was the “but for cause” of increased danger.
We cannot find as a matter of law Mr. Boone would not
have jumped off the bridge if he had been permitted to
speak to his therapist."® Our analysis might be different
if, for example, Mr. Boone asked to speak with his
therapist, Detective Walsh said no, and Mr. Boone
harmed himself shortly thereafter. Our analysis might
also be different if Detective Walsh called Therapist
Raysor of his own accord, Mr. Boone became aware she
was on the line, and Detective Walsh denied him the
opportunity to speak to her. But we have no evidence Mr.
Boone asked to speak with his therapist and the bodycam
confirms he did not ask to speak to a therapist; nor is there
evidence he knew Detective Walsh contacted his
therapist. Detective Walsh’s actions did not make Mr.
Boone more vulnerable to harm or put him in a worse
position. Allegedly refusing to permit Therapist Raysor to
speak to Mr. Boone left Mr. Boone precisely as vulnerable
as he was before the call. Leaving someone in the same

13 Of Christiansen v. City of Tulsa, 332 F.3d 1270, 1282 (10th Cir.
2003) (considering whether police officers intended to place suicidal
individual at unreasonable risk of harm under state-created danger
doctrine when officers told psychiatrist not to contact suicidal
individual during his mental health crisis and concluding the officers
“had some justification for their actions” because third-party contacts
may have frustrated the negotiation efforts). No party raises a
justification defense in this case nor would it affect our decision
because we cannot conclude Detective Walsh’s alleged decision not to
allow Therapist Raysor speak to Mr. Boone created a danger.
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position does not rise to the level of state-created
danger."

We also note Mr. Boone jumped at least thirty
minutes after Detective Walsh allegedly refused to let the
therapist speak to him.*” It is true “a tight temporal nexus
between act and harm” is not always necessary."® But we
must consider the gap between the call to the therapist
and Mr. Boone’s self-harm together with the lack of
evidence indicating Mr. Boone even wanted to speak with
his therapist. Taken together in its entire context, the
evidence falls far short of showing an affirmative act by
Detective Walsh rendering Mr. Boone more vulnerable to
danger. Ms. Brookins has not established the fourth
element of the test. We need not consider the remaining
elements. Ms. Brookins cannot prevail on the state-
created danger theory as to Detective Walsh’s call with
Therapist Raysor.

44 Cf Haberle, 885 F.3d at 175 n.5 (emphasis added) (“A ‘state-
created danger’ may exist where a state actor either creates a
harmful situation or increases a citizen’s exposure or vulnerability to
an already-present danger.” (citing Bright, 443 F.3d at 281-82)); see
also Coscia, 659 F.3d at 41 (“So far as it appears from the complaint,
when the police released the decedent they ‘placed him in no worse
position than that in which he would have been had they not acted at
all....” (quoting DeShaney, 489 U.S. at 201)).

415 Tt is not clear from the record exactly when the police spoke to
Therapist Raysor, but Detective Walsh referenced the phone call
approximately thirty minutes before Mr. Boone jumped, so the call
took place sometime before then. ECF 119-2 (P1.’s CUMF to City) 1
64; Video Exhibit 1 to ECF 107 (Body Camera Footage, JA182) at
2:02:40-45.

416 Does v. Se. Delco Sch. Dist., 272 F. Supp. 3d 656, 683 (E.D. Pa.
2017).
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ii. Defendant Walsh did not create danger to Mr.
Boone with his remarks to other officers about
enjoying himself and home remodeling.

We next ask whether a comment Detective Walsh
made about five minutes before Mr. Boone harmed
himself caused danger to Mr. Boone. Detective Walsh
approached a group of several officers standing about
twenty-five or thirty feet away from where Mr. Boone
stood on the ledge. Someone asked Detective Walsh, “how
you doing?” and said something else indistinguishable.
Detective Walsh responded, seemingly sarcastically, “I'm
enjoying myself.”"” There is a question of fact as to
whether Mr. Boone overheard this comment from where
he stood on the bridge. Ms. Brookins argues Detective
Walsh made the remark within earshot of Mr. Boone; the
City replies Mr. Boone could not have heard the remark
due to the crosstalk, traffic noises, and Mr. Boone’s
shouting."® Mindful of our obligation to view the record in
the light most favorable to Ms. Brookins and assuming
Mr. Boone heard the remark, we find there is no genuine
issue of material fact because a reasonable jury could not
conclude the remark showed conscious disregard under
the second prong of the four-part state-created danger
test.

The second prong requires Detective Walsh act with
a conscious-shocking degree of culpability.*”? We look to
our Court of Appeals’s decision in Haberle v. Troxell for
guidance. There, as here, the intermediate standard
requiring a conscious disregard of a great risk of serious
harm applied; the Court found Officer Troxell’s decision

47 See generally Video Exhibit 1 to ECF 107 (Body Camera Footage,
JA182).

8 ECF 119 at 17; ECF 127 at 8.
419 Bright, 443 F.3d at 281.
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to knock on the apartment door of a suicidal person
instead of waiting for crisis negotiators fell “beneath the
threshold of conscious disregard.”” If a knock on an
apartment door directed at a suicidal individual does not
constitute conscious disregard, we cannot find the passing
remark of an officer not involved with negotiations with
Mr. Boone meets the threshold.

“[OJur cases have repeatedly acknowledged that
executive action violates substantive due process only
when it shocks the conscience but that the meaning of this
standard varies depending on the factual context.”**
Different facts might have given rise to liability for state-
created danger.”” But these facts do not. The same goes
for the conversations Detective Walsh had about house
remodeling just before Mr. Boone jumped from the
bridge. A side conversation between officers on the scene,
even if it should have waited for a more appropriate time,
does not establish conscious disregard of a great risk of
serious harm. We need not reach the other prongs of the
state-created danger doctrine because Detective Walsh’s
remarks do not shock the conscience. Ms. Brookins cannot
prevail on her substantive due process claim arising from
Detective Walsh’s inappropriate remarks.

iii. Inspector Luca did not create danger to Mr.
Boone with his unspecified acts.

We next examine Inspector Luca’s conduct causing
Mr. Boone to become “increasingly agitated.”® Ms.

420 Haberle, 885 F.3d at 177.

2L United Artists Theatre Cir., Inc. v. Twp. of Warrington, Pa., 316
F.3d 392, 399-400 (3d Cir. 2003).

422 For instance, we would have a closer question if Detective Walsh
told Mr. Boone he was enjoying himself watching Mr. Boone go
through this crisis.

23 ECF 119 at 15.
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Brookins does not identify a specific statements by
Inspector Luca; she relies upon certain commentary by
the officer wearing the body camera concerning Inspector
Luca’s tactics and Mr. Boone’s inquiry of “why things
were becoming ‘hostile.”*** There is no dispute Mr. Boone
and Officer Andrews talked about Inspector Luca’s
negotiation strategies, but we agree with the City Ms.
Brookins does not cite record evidence supporting her
argument Inspector Luca “affirmatively made the
situation worse[.]”* Without knowing what Inspector
Luca said to Mr. Boone, a reasonable jury could not find
Inspector Luca foreseeably and directly caused Mr.
Boone’s harm in a way which shocks the conscience and
rendered Mr. Boone more vulnerable to danger. Ms.
Brookins’s counsel admitted he could offer no specific
example but asked we review all of the bodycam footage.
We did once again. Ms. Brookins has not provided
sufficient evidence of a genuine issue of material fact
precluding judgment as a matter of law based on
Inspector Luca’s unidentified statements. She cannot
prevail on her state-created danger against Inspector
Luca.

We grant summary judgment in favor of Detective
Walsh and Inspector Luca on Ms. Brookins’s Fourteenth
Amendment state-created danger claim. The absence of
an underlying constitutional violation is fatal to Ms.
Brookins’s wrongful death claim arising from the officers’
pre-fall conduct, so we grant summary judgment on this
claim too."

2 g,
5 q.

426 See Est. of Ramos ex vel. DeJesus v. City of Lancaster, 705 F.
App’x 79, 83 (3d Cir. 2017) (“Because of the absence of an underlying
constitutional violation, Defendants were also entitled to summary



106a

E. We grant summary judgment in favor of the City
on the municipal liability claim alleging a failure to
train police officers how to deal with individuals
undergoing mental health crises.

The City moves for summary judgment on the merits
of Ms. Brookins’s Monell claim alleging a failure to train
police officers how to engage with individuals in crisis.*’
“To make out a failure to train claim, plaintiff must prove
the inadequate training amounted to a ‘deliberate
indifference to the rights of persons with whom the police
come into contact.”*® “Formalistically, the elements of a
Monell failure to train theory are (1) an underlying
constitutional violation (here, state created danger, which
requires deliberate indifference of the municipality) (2) to
which the municipality was deliberately indifferent.”**

We need not address the parties’ failure to train
arguments because Ms. Brookins did not establish state-
created danger to Mr. Boone arising from the officers’
pre-fall conduct. Without an underlying constitutional
violation, her related Monell theory necessarily fails. The
City is entitled to judgment on the state-created danger
Monell claim.

judgment on the wrongful death and survival claims (which were
premised on constitutional—and not state law—grounds).”).

“2TECF 108 at 11.

428 Donahue v. Borough of Collingdale, 714 F. Supp. 3d 504, 516 (E.D.
Pa. 2024) (quoting Canton v. Harris, 489 U.S. 378, 388 (1989)).

429 Donahue v. Borough of Collingdale, 714 F. Supp. 3d 504, 517 n.20
(E.D. Pa. 2024) (citing Collins v. City of Harker Heights, Tex., 503
U.S. 115, 123 (1992)). We need not address the “legal grafting
approach[ing] tautology” Judge Baylson discussed in Donahue, as we
can decide this claim on the first prong alone. Id.
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II1. Conclusion

We today review Philadelphia Police officers’
behavior toward a mentally ill suicidal person both before
and after his self-harm. Several colleagues offer
persuasive guidance on police officers’ potential liability
for allegedly agitating a man suffering a severe mental
health episode who later harms himself. Recently
produced body camera footage confirms no genuine issue
of material fact concerning the constitutionality of the
officers’ interactions with the distressed man before he
harmed himself.

Officer Culver using his personal cell phone to
photograph a fatally injured person to share with friends
is shocking reprehensible conduct. But we (and the
officers) lack established guidance on whether a police
officer violates a mother’s privacy rights when the officer
inexcusably circulates a cellphone photograph of her
critically wounded mentally ill son on the ground after he
harmed himself. We find Officer Culver’s conduct violated
the mother’s constitutional privacy rights. But the
reckless officer is entitled to qualified immunity as there
is no clearly established privacy right and Ms. Brookins
does not argue his conduct is so outrageous to allow us to
find any police officer would know photographing a vietim
and circulating it violates a family member’s privacy
rights. The officer’s conduct is inexcusable and unworthy
of the trust we place in our police. It is also unprecedented
in the law. So, the reckless officer is entitled to judicially
created qualified immunity. Our holding does not excuse
the officer’s conduct.

Ms. Brookins also adduced no evidence the City’s
failure to train its officers resulted in Officer Culver’s
reckless and reprehensible conduct. Nor has the mother
adduced medical evidence establishing his shocking
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circulation of the photograph caused her severe emotional
distress.

We grant the Defendants’ motions for summary
judgment.



APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

KAREN BROOKINS CIVIL ACTION
individually and as
Administratix of the NO. 24-470
Estate of Marcus
Richard Boone

V.

THE CITY OF
PHILADELPHIA, P.O.
CHRISTOPHER
CULVER, DET.
WALSH, and CAPT.
LUCA

ORDER

AND NOW, this 9th day of December 2024, upon
considering P.O. Culver’s Motion for summary judgment
(ECF 105), Plaintiff’'s Opposition (ECF 117), P.O.
Culver’s Reply (ECF 121), the City, Detective Walsh, and
Captain Luca’s Motion for summary judgment (ECF
108), Plaintiff’s Opposition (ECF 119), the City, Detective
Walsh, and Captain Luca’s Reply (ECF 127), mindful the
City moved to preclude an expert opinion relating to
potential municipal liability at trial (KCF 104), following
an extensive informative oral argument on the
substantive due process arguments (ECF 129), and for

(109a)
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reasons in a forthcoming Memorandum, it is ORDERED
we:

1. GRANT P.O. Culver’s Motion for summary
judgment (ECF 105);

2. GRANT the City, Detective Walsh, and Captain
Luca’s Motion for summary judgment (ECF 108);

3. DENY the City, Detective Walsh, and Captain
Luca’s Motion to preclude expert opinion
testimony at trial (ECF 104) as moot; and,

4. DIRECT the Clerk of Court close this case.

KEARNEY, J.



APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 25-1041

KAREN BROOKINS, Individually and

as Administratrix of the Estate of Marcus Richard
Boone,

Appellant
V.
THE CITY OF PHILADELPHIA; DET. WALSH,
CAPT. LUCA; P/O CHRISTOPHER CULVER

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. No. 2:24-cv-00470)

District Judge: Honorable Mark A. Kearney

Argued on February 4, 2026

Before: HARDIMAN, MONTGOMERY-REEVES;, and
ROTH, Circuit Judges

JUDGMENT

This cause came to be considered on the record from

the United States District Court for the Eastern District
of Pennsylvania and was argued on February 4, 2026. On
consideration whereof, it is now hereby ORDERED and
ADJUDGED by this Court that the Judgment of the

(111a)
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District Court entered on December 9, 2024 is hereby

AFFIRMED. All in accordance with the Opinion of this
Court.

Costs shall not be taxed.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: May 29, 2026

Certified as a true copy and issued in lieu of a formal
mandate on 06/22/2026

Teste:

Clerk, U.S. Court of Appeals
for the Third Circuit



APPENDIX E

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U.S. Const. amend. IV provides:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be
seized.

U.S. Const. amend. XIV, § 1 provides:

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection
of the laws.

42 U.S.C. § 1983 provides:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State or
Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
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proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in
such officer’s judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes of
this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a
statute of the District of Columbia.



