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Appendix A

An unpublished opinion of the North Carolina Court of Appeals does not constitute 
controlling legal authority. Citation is disfavored, but may be permitted in accordance with 
the provisions of Rule 30(e)(3) of the North Carolina Rules of Appellate Procedure.

IN THE COURT OF APPEALS OF NORTH CAROLINA
No. COA 25-25

Filed 1 October 2025

Durham County, No. 24CVS001522-310

SMARTSKY NETWORKS, LLC, Plaintiff,

v.

DAG WIRELESS, LTD; DAG WIRELESS USA, LLC;
LASLO GROSS, SUSAN GROSS, and DAVID GROSS, 
Defendants.

Appeal by Defendants from order entered 23 August 2024 by Judge Michael J. 

O’Foghludha in Durham County Superior Court. Heard in the Court of Appeals 10 

June 2025.

Nelson Mullins Riley & Scarborough LLP, by Christopher J. Blake, for 
Plaintiff-Appellee.

Laslo Gross, Susan Gross, and David Gross, Defendants-Appellants, pro se.

MURRY, Judge.

Laslo, Susan, and David Gross (Defendants) appeal from an order granting 

SmartSky Networks, LLC’s (Plaintiff) petition to confirm an arbitration award and 

denying Defendants’ motion to vacate that same award. For the reasons below, this 

Court affirms the trial court’s order.



SmartSky Networks, LLC v. DAG Wireless, Ltd.

Opinion of the Court

I. Background

In April 2019, Plaintiff and Defendants entered into a “Teaming Agreement” 

(Agreement) for Defendants to create an air-to-ground wireless communication 

network for Plaintiff. The parties agreed to “binding arbitration” of any Agreement 

disputes under North Carolina law and the Commercial Rules of the American 

Arbitration Association (AAA). See, e.g., Com. Arb. Rules & Mediation Procs. R-57 

(Am. Arb. Ass’n 2013) [hereinafter AAA R-] (amended 2023) (specifying arbitrative 

“[r]emedies for [nonpayment”), https://www.adr.org/media/sfdkznhv/2025_commerci 

alrules_web.pdf (last visited Sep. 18, 2025).

On 14 September 2020, Plaintiff submitted a demand for AAA arbitration 

against Defendants, claiming breach of contract. Defendants submitted a response 

and counterclaims. Between September 2020 and April 2021, the parties engaged in 

a contentious pre-hearing discovery process. Less than seven weeks from the hearing 

date, Defendants sought to introduce evidence of Plaintiffs alleged “hacking” of their 

hardware and software systems. The arbitrators declined to consider this evidence 

given the hearing’s “imminent timing.” When Defendants failed to pay their portion 

of the AAA fees as required by the Agreement, Plaintiff moved to strike Defendants’ 

counterclaims with prejudice. Defendants then withdrew all counterclaims; the 

arbitrators ultimately deemed their withdrawal as with prejudice.

The arbitrators allowed testimony regarding the alleged “hacking” at the May 

2021 hearing and ultimately ruling in Plaintiffs favor. Plaintiff prevailed over
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Defendants in a final arbitration award dated 1 October 2021 (Award). Four days 

later, Plaintiff moved to confirm the Award under 9 U.S.C. § 9 in the Middle District 

of North Carolina (district court). Defendants responded by moving to vacate the 

Award. On 7 February 2022, the district court confirmed the Award (Confirmation 

Order).1 On 13 February 2024, the Fourth Circuit reversed and remanded the 

Confirmation Order, interpreting the U.S. Supreme Court’s decision in Badgerow v. 

Walters, 596 U.S. 1 (2022), to deprive the district court of subject-matter jurisdiction 

to confirm the Award under 9 U.S.C. § 9. Plaintiff petitioned for rehearing on 27 

February 2024, which the Fourth Circuit denied on 13 March 2024. See SmartSky 

Networks, LLC v. DAG Wireless, Ltd., 93 F.4th 175 (2024).

One week later, Plaintiff petitioned to confirm the Award in Superior Court, 

Durham County. Defendants moved to vacate or modify the Award in response. After 

a hearing, the trial court granted Plaintiffs petition to confirm the Award and denied 

Defendants’ motion, contemporaneously entering a permanent injunction against 

Defendants “as set forth in the . . . Award.” Defendants timely appealed.

II. Jurisdiction

This Court has jurisdiction to hear Defendants’ appeal of a trial court’s “order

1 On 7 April 2022, Defendants argued that based on the U.S. Supreme Court’s decision in Badgerow 
u. Walters, 596 U.S. 1 (2022), the district court lacked subject-matter jurisdiction to confirm the 
Award. The district court rejected Defendants’ argument, distinguishing “this action[, which] 
originated in federal court” based in part on federal-question jurisdiction over Plaintiffs 
underlying claims, from Badgerow, “where the action was brought to federal court only to vacate 
the arbitral decision.”
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confirming ... an [arbitration] award.” N.C.G.S. § 1-569.28(a)(3) (2023).

III. Analysis

Defendants argue that the trial court erred by granting Plaintiffs petition to 

confirm the Award and denying Defendants’ motion to vacate it. Specifically, they 

claim that the arbitrators (1) violated N.C.G.S. § l-569.23(a)(3) and 9 U.S.C. 

§ 10(a)(3) by their treatment of evidence and discovery in the proceedings, and (2) 

exceeded their contractual authority by issuing a legal conclusion after Plaintiffs 

withdrew their counterclaims. Defendants further claim that (3) the one-year statute 

of limitations under 9 U.S.C. § 9 bars Plaintiffs petition to confirm the Award, and 

(4) the trial court’s permanent injunction violates the specificity requirement of N.C. 

Rule of Civil Procedure 65(d). To “encourage the use of arbitration” that may “avoid 

expensive and lengthy litigation,” public-policy considerations “severely limit[ ]” our 

“review of an arbitration award.” First Union Sec., Inc. v. Lorelli, 168 N.C. App. 398, 

400 (2005). Reviewing the trial court’s findings for clear error and its conclusions de 

novo, this Court affirms the trial court’s confirmation of the arbitration award for the 

reasons below. See id.

A. No Evidentiary Misconduct

First, Defendants claim that the arbitration award must be vacated for 

arbitrator misconduct under both the Federal Arbitration Act (FAA) and the North 

Carolina Revised Uniform Arbitration Act (RUAA). See N.C.G.S. § l-569.23(a)(3) 

(requiring state trial court to vacate award if the arbitrator “refuse [s] to consider
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evidence material to the controversy [ ] or otherwise conduct [s] the hearing ... so as 

to prejudice [any party’s rights] substantially”); 9 U.S.C. § 10(a)(3) (allowing federal 

district court to vacate award if the arbitrator “refus[es] to hear ... pertinent and 

material” evidence or commits “any other misbehavior” that “prejudice[s]” a party’s 

“rights”). Defendants assert that “the arbitrators’ treatment of evidence and 

discovery” “created a procedural catch-22 that effectively precluded [them] from 

presenting their defense,” “fundamentally mispresented the timeline of key events,” 

and failed “to consider material evidence that supported Defendants’ unclean[-]hands 

defense.” Because Defendants do not show a prima facie claim that Plaintiff “hacked” 

their intellectual property at any point, this Court affirms the trial court’s conclusion 

that Defendants failed to “show[ ] adequate grounds to vacate” the Award.

1. Choice of Law

The parties’ contractual choice-of-law provision “generally bind[s] . . . the 

interpreting court” as long as the parties “had a reasonable basis for their choice and” 

did not violate the “applicable law” “of the chosen State.” iPayment, Inc. v. Grainger, 

257 N.C. App. 307, 312-14 (2017). We apply only the RUAA to Defendant’s claims 

because the Agreement mandates “binding arbitration” under the “laws of the State 

of North Carolina” to any “dispute, claim, or breach” “between the [p]arties arising] 

under the Agreement.” (Capitalization omitted.) The Agreement does not discuss the 

application of federal law in any relevant context. Thus, the RUAA controls the scope 

of the Agreement’s obligations under North Carolina law.
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Under the RUAA, “discovery during arbitration is at the discretion of the 

arbitrator.” Prime South Homes, Inc. v. Byrd, 102 N.C. App. 255, 260 (1991); see 

N.C.G.S. § 1-569.17 (allowing arbitrator to “permit any discovery [he] decides is 

appropriate” based on parties’ “needs . . . and the desirability of making the 

proceeding fair, expeditious, and cost-effective”). Generally, arbitrators have “broad 

discretion to establish procedures for the conduct of the arbitration and ... 

pre-hearing discovery.” Pinnacle Grp., Inc. v. Shrader, 105 N.C. App. 168,171 (1992). 

They may “conduct an arbitration in the manner the[y] . . . consider[ ] appropriate for 

a fair and expeditious disposition of the proceeding.” N.C.G.S. § 1-569.15(a). This 

authority encompasses the “determin[ation of] the admissibility, relevance, 

materiality, and weight of any evidence.” Id. Although the parties may “be heard and 

. . . present evidence . . . material to [the dispute’s] determination,” Wildwoods of 

Lake Johnson Assocs. v. L.P. Cox Co., 88 N.C. App. 88, 94 (1987), not “every failure 

to receive evidence” is “misconduct requiring vacation of an arbitrator’s award,” 

Shrader, 105 N.C. App. at 171. A trial court may subsequently vacate an award if the 

arbitrator “refused to consider evidence material to the controversy [ ] or otherwise 

conducted the hearing” in a manner that “prejudice [d] substantially the rights of a 

party.” N.C.G.S. § l-569.23(a)(3).

Albeit noncontrolling, a related federal court sitting in diversity articulated in 

Three S Delaware, Inc. v. Data Quick Info. Sys., 492 F.3d 520 (4th Cir. 2007), certain 

legal principles we find persuasive here. See Bryan A. Garner et al., The Law of
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Judicial Precedent 164 (1st prtg. 2016) (“A well-reasoned relevant case from a 

neighboring jurisdiction . . . might provide persuasive authority.”). In Three S, the 

Fourth Circuit held that an arbitrator who declined to re-open a completed 

arbitration hearing to consider the plaintiffs additional evidence “committed no] 

misconduct in doing so” and did “not deprive [the plaintiff] of a fundamentally fair 

hearing” because the arbitrator gave other “ample opportunities [for the plaintiff] to 

present the evidence.” Three S, 492 F.3d at 531. The Three S Court acknowledged 

that it had the authority to “vacate an arbitration award only if the arbitrator’s 

refusal to hear pertinent and material evidence deprives a party ... of a 

fundamentally fair hearing.” Id.-, see 9 U.S.C. § 10(a)(3) (deeming as reversible 

misconduct the arbitrator’s refusal “to hear evidence pertinent and material to the 

controversy”); cf. N.C.G.S. § l-569.23(a)(3) (same where the arbitrator “refuse[s] to 

consider evidence material to the controversy”).

Here, Defendants claim that the arbitrators “procedural[ly] trap[ped]” them by 

allowing Plaintiff to “retroactively designate key documents as privileged,” by 

“denying] [their] requests for additional discovery” about Plaintiff’s alleged 

“hacking,” and by “rul[ing] against [them] for the resulting lack of evidence.” But the 

arbitrators denied Defendants’ prehearing motions regarding the alleged “hacking” 

because they were “disinclined ... to schedule evidentiary submissions and conduct 

preemptive mini [-] hearings on individual claims or issues” less than seven weeks 

from the hearing date. The arbitrators also allowed Defendants to testify extensively
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about the alleged “hacking” during the hearing, including the contents of those 

specific documents. After hearing testimony from each side, the arbitrators found “no 

evidence” that Plaintiff used Defendants’ intellectual property “in an unauthorized 

manner.” They found instead that Plaintiffs simply “overwrote [Defendants’] software 

after [Defendants] breached” the Agreement. The arbitrators concluded that these 

actions did not rise to the level of “hacking.”

By consolidating all substantive issues at the hearing, the arbitrators acted 

within their discretion to coordinate prehearing evidentiary matters. Prime South 

Homes, 102 N.C. App. at 260. They also afforded Defendants “ample opportunities to 

present the evidence” at issue by allowing them to testify about the alleged hacking 

at the hearing itself. Three S, 492 F.3d at 531. Thus, this Court holds that the 

arbitrators did not substantially prejudice Defendants’ rights by refusing to consider 

prehearing evidence of the alleged “hacking.” See N.C.G.S. § l-569.23(a)(3).

2. Hacking vs. Breach

Defendants also accuse the arbitrators of “misrepresenting] the timeline of 

key events” and “fundamentally prejudicing their] rights.” Specifically, they 

challenge the arbitrators’ finding that Plaintiff overwrote Defendants’ software after 

Defendants breached the Agreement. Defendants cite Paragraph 302 of the Award to 

assert that Plaintiff “engaged in unauthorized access” to their computer systems 

starting in May 2020, nearly four months before Defendants “allegedly breached” in 

August 2020. But that paragraph mentions no date. Instead, it documents the finding
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that Defendants marketed products “misappropriated” from Plaintiff, “which . . . 

interfered with [Plaintiff’s] own marketing efforts, damaged [its] capital raising 

efforts, interfered with prospective [client] relationships [,] ... and threatened 

[Plaintiff] with irreparable harm.”

Defendants purport to identify four other instances of Plaintiff’s improper 

“actions.” Between May and August of 2020, Defendants claim that Plaintiffs (1) 

“[o]btained unauthorized login credentials” to Defendants’ system, (2) 

“acknowledged a] prohibition on ‘reverse [-] engineering’ [Defendants’] hardware and 

software,” (3) “[planned X-ray analysis” of Defendants’ hardware, and (4) gave a 

“[b]oard presentation on overwriting [Defendants’] systems.” Assuming arguendo the 

truth of Defendants’ allegations, they show at most that Plaintiff had the intent and 

ability to enter Defendants’ system, not that it actually did so. Defendants offer no 

evidence in support of their claim and admit that the arbitrators allowed the parties 

to present testimony regarding the alleged hacking claims at the hearing. 

Defendants failed to meet their burden to demonstrate that the arbitrators engaged 

in evidentiary misconduct in violation of § l-569.23(a)(3). Thus, this Court affirms 

the trial court’s refusal to vacate the Award on that ground.

B. No Excess of Authority

Second, Defendants urge us to vacate the Award because the arbitrators 

“exceeded their authority” by concluding that Defendants voluntarily withdrew their 

counterclaims with prejudice. The RUAA requires a trial court to “vacate an
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[arbitration] award” upon a party’s motion if “an arbitrator exceeded ... [hi]s 

powers.” N.C.G.S. § l-569.23(a)(4). The Agreement “bind[s]” the Parties to “a decision 

of the arbitration panel” and requires the arbitration proceeding to be “in accordance 

with” the AAA Rules The parties must also share equally “the cost of the arbitration, 

including the [arbitration panel’s] fees and expenses.” If a party purports to violate 

this obligation, the injured party may “request that the arbitrator take specific 

measures relating to [the] non-payment,” which “may include . . . limiting a party’s 

ability to assert or pursue its claim.” AAA R-59.

Less than one month before the hearing, Defendants had yet to pay their half 

of the AAA fees as required by the Agreement. Plaintiff moved to dismiss Defendants’ 

counterclaims with prejudice due to the nonpayment. Two days later, Defendants 

expressly withdrew all their counterclaims. The arbitrators found that because the 

Agreement could not “reasonably be read to contemplate serial or overlapping 

arbitrations arising from the same bundle of disputes,” Defendants’ withdrawal of 

their counterclaims was “effectively with prejudice.” Defendants agreed to be bound 

by AAA R-59, which allowed the arbitrators to “limit[ ] [their] ability to assert or 

pursue [their] claim” due to nonpayment. The arbitrators’ dismissal of Defendants’ 

counterclaims with prejudice accords with the agreed-upon intent that arbitration be 

“final and binding.” The arbitrators did not exceed their authority by dismissing with 

prejudice. Thus, this Court affirms the trial court’s refusal to vacate the Award on 

this ground.
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C. Other Contentions

Finally, Defendant raises two additional arguments under inapplicable law: 

(1) that a one-year statute of limitations in 9 U.S.C. § 9 bars Plaintiffs petition to 

confirm the Award under the FAA, and (2) that the trial court’s permanent injunction 

violates the specificity requirement of N.C. Civil Procedure Rule 65(d). N.C. R. Civ. 

P. 65(d) (requiring injunction order to be “specific in terms” and “reasonable [in] 

detail”).

We decline to analyze Defendants’ federal-statute-of-limitations argument 

because only state law governs the arbitration here. The corresponding RUAA section 

does not mention any time limit whatsoever, specifying only that a “party may . . . 

mo[ve] . . . for an order confirming the award” “[a]fter . . . receiving] notice of [it].” 

N.C.G.S. § 1-569.22. We similarly do not apply Rule 65(d) here because our Rules of 

Civil Procedure only “govern the procedure” of state-trial-court “proceedings of a civil 

nature.” N.C. R. Civ. P. 1. They do not apply to arbitration, which is governed by our 

RUAA. See N.C.G.S. § 1-569.3 (RUAA “governs an[y] agreement to arbitrate made on 

or after” 1 January 2004). Thus, this Court affirms the trial court’s dismissal of 

Defendant’s two remaining arguments.

IV. Conclusion

For the reasons discussed above, this Court affirms the trial court’s order 

confirming the Award and denying Defendants’ motion to vacate it.

AFFIRMED.
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Chief Judge DILLON and Judge CARPENTER concur.

Report per Rule 30(e).
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No. 295P25 SIXTEENTH DISTRICT

Supreme Court of jBortfj Carolina
SMARTSKY NETWORKS, LLC, a Delaware limited liability company

DAG WIRELESS LTD, an Israeli company; DAG WIRELESS USA, LLC, a North Carolina limited liability 
company; LASLO GROSS, a North Carolina resident; SUSAN GROSS, a North Carolina resident; DAVID 

D. GROSS, a resident of Israel

From N.C. Court of Appeals 
( 25-25 ) 

From Durham 
( 24CVS001522-310 )

ORDER OF THE COURT

Upon consideration of the petition filed on the 24th day of October 2025 by Defendants in this matter for 
discretionary review of the decision of the North Carolina Court of Appeals pursuant to G.S. 7A-31, the following 
order was entered and is hereby certified to the North Carolina Court of Appeals:

Petition denied.

By order of the Court this the 10th day of December 2025.

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 17th day of December 
2025.

ftwvl ayfr «h (vk ijff ft K
Grant E. Buckner
Clerk, Supreme Court of North Carolina

preme Court Of North Carolina

Copy to:
North Carolina Court of Appeals
Ms. Susan Gross, For Gross, Susan, et al - (By Email)
Mr. Laslo Gross, For Gross, Susan, et al - (By Email)
Mr. David D. Gross, For Gross, Susan, et al - (By Email)
Mr. Christopher J. Blake, Attorney at Law, For SmartSky Networks, LLC - (By Email)
West Publishing - (By Email)
Lexis-Nexis - (By Email)
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SIXTEENTH DISTRICT

Supreme (Court of Carolina
SMARTSKY NETWORKS, LLC, a Delaware limited liability company

v

DAG WIRELESS LTD, an Israeli company; DAG WIRELESS USA, LLC, a North Carolina limited liability 
company; LASLO GROSS, a North Carolina resident; SUSAN GROSS, a North Carolina resident; DAVID 

D. GROSS, a resident of Israel
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( 25-25 ) 

From Durham 
( 24CVS001522-310 )

ORDER OF THE COURT

Upon consideration of the petition filed by Defendants on the 23rd day of October 2025 in this matter for a 
writ of certiorari to review the decision of the North Carolina Court of Appeals, the following order was entered 
and is hereby certified to the North Carolina Court of Appeals:

Petition denied.

By order of the Court this the 10th day of December 2025.

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 17th day of December 
2025.

IS®. '
Grant E. Buckner
Clerk, Supreme Court of North Carolina

preme Court Of North Carolina

Copy to:
North Carolina Court of Appeals
Ms. Susan Gross, For Gross, Susan, et al - (By Email)
Mr. Laslo Gross, For Gross, Susan, et al - (By Email)
Mr. David D. Gross, For Gross, Susan, et al - (By Email)
Mr. Christopher J. Blake, Attorney at Law, For SmartSky Networks, LLC - (By Email)
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PUBLISHED

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 22-1253

SMARTSKY NETWORKS, LLC, a Delaware limited liability company,

Plaintiff - Appellee,

v.

DAG WIRELESS, LTD., an Israeli company; DAG WIRELESS USA, LLC, a North 
Carolina limited liability company; LASLO GROSS, a North Carolina resident; 
SUSAN GROSS, a North Carolina resident; WIRELESS SYSTEMS SOLUTIONS, 
LLC, a Delaware limited liability company; DAVID D. GROSS, a resident of Israel,

Defendants - Appellants.

Appeal from the United States District Court for the Middle District of North Carolina, at 
Greensboro. Thomas D. Schroeder, District Judge. (l:20-cv-00834-TDS-LPA)

Argued: October 25, 2023 Decided: February 13, 2024

Before DIAZ, Chief Judge, THACKER, Circuit Judge, and Julie R. RUBIN, United States 
District Judge for the District of Maryland, sitting by designation.

Reversed and remanded by published opinion. Judge Rubin wrote the opinion, in which 
Chief Judge Diaz and Judge Thacker joined.

ARGUED: Kenneth Kyre, Jr., PINTO COATES KYRE & BOWERS, PLLC, Greensboro, 
North Carolina, for Appellants. Mark S. VanderBroek, NELSON MULLINS RILEY & 
SCARBOROUGH, LLP, Atlanta, Georgia, for Appellee. ON BRIEF: Richard L. Pinto, 
Jon Ward, PINTO COATES KYRE & BOWERS, PLLC, Greensboro, North Carolina, for
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Appellants. Gavin B. Parsons, David E. Bennett, COATS + BENNETT, PLLC, Cary, 
North Carolina, for Appellants Wireless Systems Solutions, LLC; Laslo Gross; and Susan 
Gross. S. Wade Malone, Peter L. Munk, Atlanta, Georgia, Fred M. Wood, Jr., NELSON 
MULLINS RILEY & SCARBOROUGH, LLP, Charlotte, North Carolina, for Appellee.
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RUBIN, District Judge:

Wireless Systems Solutions, LLC (“Wireless”), Laslo Gross (“Laslo”), Susan Gross 

(“Susan”),1 David D. Gross (“David”),2 DAG Wireless LTD (“DAG Israel”), and DAG 

Wireless USA, LLC (“DAG USA”)3 (together with DAG Israel “DAG”) (collectively, 

“Appellants”), appeal the district court’s confirmation of an arbitration award in favor of 

SmartSky Networks, LLC (“SmartSky”). SmartSky initially filed suit in the district court 

against all six Appellants for breach of contract, trade secret misappropriation and 

deceptive trade practices. After filing suit in the district court, SmartSky submitted an 

arbitration demand against Wireless for breach of contract. The arbitration tribunal ruled 

that all claims asserted in the district court against Wireless, save the request for entry of 

preliminary injunction, were to be arbitrated. DAG Israel, DAG USA, Laslo, Susan, and 

David voluntarily agreed to submit to arbitration with respect to SmartSky’s claims filed 

against them. On a motion from Wireless, the district court stayed the action pending 

arbitration.

The arbitration tribunal found in favor of SmartSky and issued an award, which 

included monetary damages in favor of SmartSky and a permanent injunction against

1 Laslo and Susan are husband and wife, and started Wireless in 2014.

2 David is the son of Laslo and Susan. David created and operated DAG Israel and 
DAG USA.

3 Although Appellants label DAG Israel and DAG USA “subcontractors” of 
Wireless, the arbitration tribunal determined DAG Israel and DAG USA were alter egos of 
Wireless.

3
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Appellants. Thereafter, SmartSky filed a motion to enforce the award; and Appellants filed 

a motion to vacate same. The district court confirmed the award. This appeal followed. 

Appellants argue that pursuant to Badgerow v. Walters, 142 S. Ct. 1310 (2022), the district 

court lacked subject matter jurisdiction to enforce the arbitration award.

In Badgerow, the Supreme Court held that a federal district court faced with an 

application to enforce or vacate an arbitration award under Sections 9 or 10 of the Federal 

Arbitration Act, 9 U.S.C. §§ 1, et seq. (the “FAA”), must have a basis for subject matter 

jurisdiction independent from the FAA and apparent on the face of the application. The 

Court further held that “look-through” jurisdiction only applies to petitions to compel 

arbitration under Section 4 of the FAA, and that such jurisdiction is not available for 

Section 9 and 10 applications. In accordance with these holdings in Badgerow, we find 

that the district court did not have an independent basis of subject matter jurisdiction to 

confirm the arbitration award; and reverse and remand to the district court for further 

proceedings consistent with our opinion.

I.

SmartSky and Wireless are in the wireless communications industry and entered 

into a business relationship in 2017. Their relationship was governed by several 

agreements in the form of statements of work, purchase orders and a Teaming Agreement. 

Around April 2020, Wireless informed SmartSky that it believed SmartSky had repudiated 

and breached the Teaming Agreement; SmartSky responded that it believed Wireless had 

committed numerous material breaches of contracts.

4
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On September 10,2020, SmartSky filed a complaint against Appellants setting forth 

fourteen counts: Trade Secret Misappropriation in violation of the Defend Trade Secrets 

Act (18 U.S.C. §§ 1836, etseq.; “DTSA”) (Count One); Trade Secret Misappropriation in 

violation of the North Carolina Trade Secret Protection Act (N.C. Gen. Stat. §§ 24-66- 

152, et seq.; “NCTSPA”) (Count Two); Conspiracy to Misappropriate Trade Secrets 

(Count Three); Breach of Contract (Counts Four - Twelve); Unfair and Deceptive Trade 

Practices in violation of N.C. Gen. Stat. §§ 75.1.1 et seq. (Count Thirteen); and 

Conversion (Count Fourteen). SmartSky’s complaint was filed contemporaneously with 

motions for preliminary injunction and expedited discovery. Four days later, SmartSky 

submitted a demand for arbitration with the American Arbitration Association (the 

“AAA”). The arbitration demand set forth three causes of action for breach of contract 

against Wireless, which was named as the sole respondent. On September 30, 2020, 

Wireless asserted arbitration counterclaims against SmartSky for breach of contract, breach 

of the duty of good faith and fair dealing, and for declaratory judgment.

On October 27,2020, the AAA selected three arbitrators (the “Tribunal”) to resolve 

the arbitration action. On December 11, 2020, Wireless moved for the Tribunal to compel 

arbitration of all claims and counterclaims between SmartSky and Wireless pending in the 

district court. On December 22, 2020, the Tribunal granted Wireless’ motion. The 

Tribunal found that based on the language of the Teaming Agreement, it was mandatory 

that all contract, tort, and statutory claims between SmartSky and Wireless be arbitrated, 

save the demand for preliminary injunction. With respect to the preliminary injunction, 

the Tribunal found that the language of the Teaming Agreement was permissive and 

5



USCA4 Appeal: 22-1253 Doc: 73 Filed: 02/13/2024 Pg: 6 of 21

allowed for “interim or conservatory relief’ to be sought in either arbitration or in a court 

identified in the Teaming Agreement. By January 13, 2021, SmartSky and all Appellants 

submitted their claims and counterclaims to arbitration and agreed to be bound by the 

result.

On January 18, 2021, Wireless, Laslo, and Susan filed a motion in the district court 

action to stay the proceedings pending arbitration.4 SmartSky partially opposed the motion 

to stay; although it agreed that all other proceedings should be stayed, SmartSky requested 

that the district court hear and decide its motions for preliminary injunction. DAG USA 

filed a motion in the district court seeking to dismiss the district court action in light of the 

ongoing arbitration proceedings; SmartSky opposed the motion. The district court denied 

SmartSky’s motions for preliminary injunction without prejudice; granted Wireless, Laslo, 

and Susan’s motion to stay the proceedings; and denied DAG USA’s motion to dismiss.

4 In Wireless, Laslo, and Susan’s motion to stay the proceedings, they apprised the 
district court of the Tribunal’s ruling on the issue of arbitrability — including the 
Tribunal’s finding that a preliminary injunction could be brought in either the district court 
or before the Tribunal. Wireless, Laslo, and Susan argued that it would be inefficient to 
have a preliminary injunction hearing in the district court while all the underlying claims 
were being arbitrated. Specifically, Wireless, Laslo, and Susan argued that the district 
court would need to predict how the Tribunal would decide the merits of the underlying 
claims because, to prevail on a motion for preliminary injunction, the moving party must 
demonstrate a likelihood of success on the merits. Centro Tepeyac v. Montgomery C’nty, 
722 F.3d 184, 188 (4th Cir. 2013). And they moved the district court to stay the 
proceedings under its inherent power to control its docket, arguing that “[i]f the Court, in 
exercising its discretion, decides not to hear SmartSky’s motions for preliminary 
injunction, then it should issue a stay of the present case, since the only remaining matter 
before it is the issue of a preliminary injunction.” (Joint Appendix (“JA”) 441).
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On April 16, 2021, Wireless withdrew its counterclaims in the arbitration 

proceeding because it could not pay the arbitration costs. Because it found that the parties 

had agreed that the ongoing arbitration proceedings would be “the sole mechanism” for 

resolving their disputes, the Tribunal determined that Wireless’ counterclaims were 

withdrawn “effectively with prejudice.” JA 519. Between May 10 and 21, 2021, the 

parties participated in an arbitration hearing before the Tribunal. On the final day of the 

hearing, the Tribunal entered an order temporarily enjoining Appellants from engaging in 

the conduct set forth in the proposed interim injunction order filed by SmartSky in the 

arbitration action. At the conclusion of the hearing, the parties submitted post-hearing 

briefs, applications for fees, and responses to the same.

On October 1, 2021, the Tribunal issued an 81-page, single-spaced opinion and 

award in favor of SmartSky. The Tribunal’s award included monetary relief in favor of 

SmartSky, permanent injunctive relief against Appellants, and sanctions against Appellants 

for violating arbitration orders. On October 5, 2021, SmartSky filed a motion to confirm 

the arbitration award under Section 9 of the FAA in the stayed district court action. 

Appellants filed two motions to vacate the arbitration award pursuant to Section 10 of the 

FAA.5 On February 7, 2022, the district court confirmed the arbitration award in its 

entirety.

5Although the petition is titled “Motion to Vacate and Modify the Arbitrators’ Final 
Award” and requests the court to “vacate or modify that part of the injunction to make clear 
that the WSS Defendants are not required to destroy the BBUs that it purchased for use for 
SSN,”(JA 802), the substance of the petition makes clear that Wireless and the Grosses 
(Continued)
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This appeal followed.

n.
Although Appellants raise several issues with the district court’s decision, the 

threshold question this court must answer is whether the district court had subject matter 

jurisdiction to confirm the arbitration award. Because we find that the district court lacked 

subject matter jurisdiction, we do not reach the remaining issues raised by the parties.6

were not invoking the court’s authority under Section 11 of the FAA, but rather under 
Section 10.

Section 11 provides that a district court may modify or correct an arbitration award 
where:

(a) Where there was an evident material miscalculation of 
figures or an evident material mistake in the description of any 
person, thing, or property referred to in the award.

(b) Where the arbitrators have awarded upon a matter not 
submitted to them, unless it is a matter not affecting the merits 
of the decision upon the matter submitted.

(c) Where the award is imperfect in matter of form not 
affecting the merits of the controversy.

9U.S.C. § 11.

Wireless and the Grosses argued in their petition that “the Final Award without 
modification, requires the WSS Defendants to destroy BBUs” and that the “arbitrators 
exceeded their power in so ordering.” JA 801. Section 10 of the FAA authorizes the court 
to vacate an arbitration award “where the arbitrators exceeded their powers, or so 
imperfectly executed them that a mutual, final, and definite award upon the subject matter 
was not made.” 9 U.S.C. § 10(a)(4). The relief requested, and the cited basis for same, 
implicate the court’s authority under Section 10.

6 The other issues raised by Appellants include:

(Continued)
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Jurisdiction is a question of law subject to de novo review. United States v. Barton, 

26 F.3d 490, 491 (4th Cir. 1994). One of the most fundamental principles in the federal 

court system is that “[f]ederal courts are courts of limited jurisdiction.” Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). A district court is empowered to 

adjudicate matters only when it possesses the “power authorized by Constitution and 

statute.” Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 552 (2005). “When 

a party desires to proceed in a federal court, it ‘must allege and, when challenged, must 

demonstrate the federal court’s jurisdiction over the matter.’” Home Buyers Warranty 

Corp. v. Hanna, 750 F.3d 427, 432 (4th Cir. 2014) (quoting Strawn v. AT & T Mobility 

LLC, 530 F.3d 293, 296 (4th Cir. 2008)). These principles apply to applications filed 

pursuant to Sections 9 and 10 of the FAA — which is to say there must be an independent 

basis for the district court to exercise subject matter jurisdiction. See Carter v. Health Net 

of Cal., Inc., 374 F.3d 830, 833 (9th Cir. 2004) (holding that “[i]t is well-established that 

even when a petition is brought under the Federal Arbitration Act (FAA), a petitioner

1. whether the permanent injunction issued by the district court complied with the 
standards of Rule 65(d) of the Federal Rules of Civil Procedure; and whether Appellants 
waived their right to challenge the permanent injunction;

2. whether the district court erred in confirming the Tribunal’s ruling that Wireless’ 
withdrawal of its arbitration counterclaims was with prejudice;

3. whether the Tribunal exceeded the scope of its authority by assessing Appellants 
SmartSky’s expert witness expenses;

4. whether the district court erred in confirming the Tribunal’s award of SmartSky 
attorneys’ fees against Appellants.

9
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seeking to confirm or vacate an arbitration award in federal court must establish an 

independent basis for federal jurisdiction.”)

III.

A.

In Vaden v. Discover Bank, the Supreme Court held that based on the plain language 

of Section 4 of the FAA, a court may look beyond a petition to compel arbitration to the 

underlying controversy to determine whether subject matter jurisdiction exists. 556 U.S.

49, 62-65 (2009). This is sometimes referred to as “look-through” jurisdiction. In 

Badgerow v. Walters, the Supreme Court addressed whether “look-through” jurisdiction 

applies to requests to confirm or vacate arbitration awards brought under Sections 9 and 10 

of the FAA and held that it does not. 142 S. Ct. 1310 (2022). In so holding, the Badgerow 

Court examined and contrasted the plain language in Section 4 and Sections 9 and 10 of 

the FAA, and determined that Congress did not intend for look-through jurisdiction to 

apply to applications to confirm, vacate, or modify arbitration awards. Discussing its 

analysis of Section 4 in Vaden, the Badgerow Court explained:

We proceeded methodically through Section 4’s wording. 
“The phrase ‘save for [the arbitration] agreement,’” we began, 
“indicates that the district court should assume the absence of 
the arbitration agreement and determine whether [the court] 
‘would have jurisdiction . . .’ without it.” But “[jurisdiction 
over what?” “The text of Section 4,” we continued, “refers us 
to ‘the controversy between the parties.’” And that 
“controversy,” we explained, could not mean the dispute 
before the court about “the existence or applicability of an 
arbitration agreement”; after all, the preceding save-for clause 
had just “directed] courts” to assume that agreement away. 
The “controversy between the parties” instead had to mean 
their “underlying substantive controversy.”

10
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Badgerow, 142 S. Ct. at 1317 (quoting Vaden, 556 U.S. at 62, 63) (internal citations 

omitted).

***

But Sections 9 and 10, in addressing applications to confirm or 
vacate an arbitral award, contain none of the statutory language 
on which Vaden relied. Most notably, those provisions do not 
have Section 4’s “save for” clause. They do not instruct a court 
to imagine a world without an arbitration agreement, and to ask 
whether it would then have jurisdiction over the parties’ 
dispute. Indeed, Sections 9 and 10 do not mention the court’s 
subject-matter jurisdiction at all. So under ordinary principles 
of statutory construction, the look-through method for 
assessing jurisdiction should not apply.

142 S. Ct. at 1317.

B.

SmartSky argues that the district court had subject matter jurisdiction to confirm the 

award because a complaint that asserts federal claims acts as a “jurisdictional anchor” for 

subsequent FAA Section 9 and 10 applications when the case was previously stayed 

pursuant to Section 3 of the FAA. SmartSky’s argument suggests that we treat such 

applications like motions arising out of the underlying civil action, thereby allowing the 

district court’s subject matter jurisdiction over the underlying action to extend to the 

petitions to enforce or vacate brought under the FAA. Badgerow does not permit such a 

result.

Applications made pursuant to Sections 9 and 10 of the FAA are not motions in a 

pending action; rather, they are separate actions independent of the related civil lawsuit. 

Indeed, Badgerow begins its analysis by distinguishing between federal civil actions and

11
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FAA actions. The Court there explained that when federal law authorizes a civil action, 

that action has a proper place in federal court; however, the same is not necessarily true of 

“FAA-created arbitration actions.” 142 S. Ct. 1310, 1316. Specifically, the Court 

explained that Sections 4 and 9-11 authorize certain actions that may be brought in federal 

court, but do not themselves support federal jurisdiction. Id. Therefore, an applicant 

seeking to confirm or vacate an arbitral award under Sections 9 or 10 “must identify a grant 

of jurisdiction apart from Section [9 or] 10 itself, conferring ‘access to a federal forum.’” 

Id. (quoting Vaden, 556 U.S. at 59).

Accordingly, in Badgerow, the Court directed its subject matter jurisdiction analysis 

at the matter that was before the district court — a contract enforcement action, not the 

employment-related lawsuit that was before the arbitrator:

Recall that the two are now contesting not the legality of 
Badgerow’s firing but the enforceability of an arbitral award. 
That award is no more than a contractual resolution of the 
parties’ dispute—a way of settling legal claims. And quarrels 
about legal settlements—even settlements of federal claims— 
typically involve only state law, like disagreements about other 
contracts.

Badgerow, 142 S. Ct. at 1316-17 (citing Vaden, 556 U. S. at 63; Kokkonen, 511 U. S. at 

378-82) (internal citations omitted).

The same reasoning applies here. At the time the parties filed their respective 

Section 9 and 10 applications, they were no longer litigating over their fraught business 

relationship — those issues and claims had been resolved by the Tribunal. Instead, the 

parties’ dispute focused on the enforceability of the arbitral award. To find it had 

jurisdiction over what was in essence a contract dispute among the parties, the district court

12
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had to “look through” to the civil lawsuit and determine that a federal claim existed. The 

same question that was before the Badgerow Court is now before this court — “Could the 

court do so?” Badgerow v. Walters, 142 S. Ct. 1310, 1317 (2022). Consistent with 

Badgerow, we answer “no,” the district court could not.

So, if a district court cannot look to the underlying substantive claims as a basis for 

jurisdiction, where should it look? “An obvious place is the face of the application itself.” 

Badgerow, 142 S. Ct. at 1316. Neither SmartSky’s motion to confirm the arbitration award 

nor Appellants’ motions to vacate the award allege that federal law outside of Sections 9 

and 10 of the FAA entitle them to the relief sought in the motions.

Instead, the district court had to “look through” the Section 9 and 10 applications to 

the underlying controversy to satisfy the jurisdictional requirements of 28 U.S.C. § 1331.7

7 Although the district court had before it a motion to dismiss the action after the 
parties had agreed to arbitrate their claims, it elected instead to stay the case pending 
arbitration. In so doing, the district court noted that some circuits have found that the FAA 
mandates that actions be stayed pending arbitration while other circuits have concluded 
that courts may dismiss actions subject to arbitration if all issues are arbitrable. The district 
court further noted that this circuit has not resolved what is the preferred disposition of a 
case involving arbitration where there are no remaining issues because they are all 
arbitrable. See, e.g., Aggarao v. MOL Ship Mgmt. Co., 675 F.3d 355, 376 n.18 (4th Cir. 
2012) (explaining “[t]here may be some tension between our decision in Hooters [of Am., 
Inc., v. Phillips, 173 F.3d 933, 937 (4th Cir. 1999)]— indicating that a stay is required 
when the arbitration agreement ‘covers the matter in dispute’ — and Choice Hotels [Int’l, 
Inc., v. BSR Tropicana Resort, Inc., 252 F.3d 707, 709-10 (4th Cir. 2001)]— sanctioning 
dismissal ‘when all of the issues presented... are arbitrable.’ Our sister circuits are divided 
on whether a district court has discretion to dismiss rather than stay an action subject to 
arbitration. We need not resolve this disagreement because, even under Choice Hotels, 
dismissal is not appropriate where, as here, the issues are not all subject to arbitration.”).

Here, we need not resolve any “disagreement” between Hooters and Choice Hotels, 
because this issue was not raised by the parties and the district court’s decision to stay the 
(Continued)
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As the Supreme Court in Badgerow explained, the “look-through” approach to jurisdiction 

is the rare exception, not the rule:

The look-through rule is a highly unusual one: It locates 
jurisdiction not in the action actually before the court, but in 
another controversy neither there nor ever meant to be. We 
recognized that rule in Vaden because careful analysis of 
Section 4’s text showed that Congress wanted it applied to 
petitions brought under that provision. But Congress has not so 
directed in Sections 9 and 10. Congress has not authorized a 
federal court to adjudicate a Section 9 or 10 application just 
because the contractual dispute it presents grew out of 
arbitrating different claims, turning on different law, that (save 
for the parties’ agreement) could have been brought in federal 
court.

Badgerow, 142 S. Ct. at 1318 (citing Vaden, 556 U. S. at 62-65) (internal citations omitted).

The complaint (including the federal claims) that SmartSky contends served as the 

jurisdictional anchor for its subsequent FAA application was no longer pending before the 

district court because all the issues contained therein were consolidated in the arbitration.

The district court acknowledged this fact in its memorandum opinion, writing:

[T]he parties agree that all issues in this case are subject to 
arbitration and that this court, under the Teaming Agreement, 
may hear and decide motions for interim relief, or may defer 
that question to the arbitration panel.

case rather than dismiss it does not bear on our analysis regarding whether it had subject 
matter jurisdiction to confirm the award. We reject SmartSky’s argument that the district 
court retained jurisdiction to hear the Section 9 and 10 applications because it previously 
stayed the case under Section 3. Whether the district court dismissed or stayed the action 
is of no moment, as it lacked subject matter jurisdiction to enforce or vacate the arbitration 
award under Sections 9 and 10 of the FAA.

14
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(JA 497). Once the Tribunal ordered that all claims between SmartSky and Wireless be 

arbitrated pursuant to the Teaming Agreement, and the non-signatory Appellants 

voluntarily consented to arbitration, no claims remained pending before the district court.

Badgerow’s “look-through” jurisdiction —jurisdiction based on claims that were 

no longer pending before the district court -applies only in the face of a Section 4 motion 

to compel; and is inadequate for Section 9 and 10 applications. Accordingly, we hold that 

the complaint filed in the district court could not, and did not, serve as a “jurisdictional 

anchor” for the parties’ applications brought pursuant to Sections 9 and 10 of the FAA.

C.

SmartSky argues that Badgerow is distinguishable from the facts of this case 

because, in Badgerow, no underlying federal court action served as a jurisdictional anchor. 

But this is a distinction without a difference. In Badgerow, the petitioner’s employment 

contract “required her to bring claims arising out of her employment to arbitration, rather 

than to court[,]” so she began by initiating an arbitration action against her employer. 142 

S. Ct. at 1314. After the arbitrator ruled against the petitioner, she sued her employer in 

Louisiana state court to vacate the arbitration award. Id. Only then did the action arrive in 

federal court, when the petitioner’s employer removed the case. Id. SmartSky essentially 

argues that “freestanding” applications under Sections 9 and 10—like the petitioner’s 

application in Badgerow—are governed by different rules than Section 9 and 10 

applications filed in a case, like this one, that was stayed pending arbitration under Section 

3. We find no support for such a distinction in the case law.
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First off, Badgerow itself makes no distinction between “freestanding” Section 9 

and 10 applications and those filed in cases where the action was previously stayed 

pursuant to Section 3. Neither Badgerow nor the plain language of the FAA suggests that 

Congress would have wanted the rules governing “freestanding” Section 9 and 10 

applications to differ from those applicable to applications filed in a case previously stayed. 

SmartSky’s contention to the contrary does not persuade.

Badgerow does not leave open the question of whether there is a distinction between 

freestanding applications and those filed after arbitration in a previously stayed action; it 

plainly holds that all Section 9 and 10 applications must have an independent jurisdictional 

basis clear on the face of the application. We decline to arrive at a different result merely 

because the district court here stayed the action pursuant to Section 3 rather than ordering 

arbitration under Section 4. Badgerow is clear. A district court’s subject matter 

jurisdiction to adjudicate applications or petitions brought under one section of the FAA 

does not automatically extend to applications or petitions brought under a different section 

of the FAA. Accordingly, the district court did not have or “retain” subject matter 

jurisdiction to adjudicate the Section 9 and 10 applications because it had subject matter 

jurisdiction to stay the action under Section 3.

D.

SmartSky also argues that Badgerow did not “undo the near century of well- 

established federal precedent” that a court that stays an action pending arbitration retains 

jurisdiction to enforce the award. SmartSky relies upon two Supreme Court cases in 

support of its position — Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193
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(2000), and Marine Transit Corp. v. Dreyfus, 284 U.S. 263 (1932).8 Neither case supports 

SmartSky’s argument. Simply put, Badgerow neither creates nor leaves intact (to echo 

SmartSky’s assertion) a “continuing jurisdiction” rule to allow a district court that 

previously stayed a case to retain or extend its subject matter jurisdiction over subsequent 

Sections 9 and 10 applications.

With respect to SmartSky’s reliance on Cortez, the issues before the Cortez Court 

pertained to venue, not jurisdiction. The Cortez Court granted certiorari to resolve a circuit 

split over whether the FAA’s venue provisions in Sections 9-11 were permissive or 

mandatory. SmartSky relies on the following language from Cortez to support its argument 

that a court retains jurisdiction if it stays an action under Section 3 of the FAA: “We have, 

however, previously held that the court with the power to stay the action under Section 3

8 In a supplemental filing, SmartSky provided the court with two additional cases in 
support of its position: Kinsella v. Baker Hughes Oilfield Operations, LLC, 66 F.4th 1099 
(7th Cir. 2023), and Jules v. Andre Balazs Props., 2023 WL 5935626, 2023 U.S. Dist. 
LEXIS 161406 (S.D.N.Y Sept. 12,2023). We decline to follow the holding of the Seventh 
Circuit in Kinsella. Although the Seventh Circuit considered Badgerow's holding, the 
court looked beyond the face of application to vacate the arbitration award to the underlying 
civil suit to assess the district court’s subject matter jurisdiction.

Considering the clear mandates of Badgerow we cannot follow in the footsteps of 
our sister Circuit.

With respect to Jules, the district court summarily concluded that it had jurisdiction 
to confirm the arbitration award because “[district courts with jurisdiction to stay an action 
pursuant to 9 U.S.C. § 3 retain jurisdiction to confirm resulting arbitral awards.” 2023 WL 
5935626 at *7. The Jules court cited to Cortez, 529 U.S. at 202, to support its holding that 
it had subject matter jurisdiction and expressly found that Badgerow did not apply. We 
decline to adopt the reasoning of the Jules court because, as discussed, we are of the view 
that its reliance on Cortez is misplaced; Badgerow is applicable even when a case was 
previously stayed pursuant to Section 3.
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has the further power to confirm any ensuing arbitration award.” 529 U.S. at 202 (citing 

Marine Transit Corp v. Dreyfus, 284 U.S. 263,275-76 (1932)). The sentences immediately 

preceding this quotation, however, demonstrate that the Cortez Court was discussing how 

a restrictive interpretation of the venue clauses in Sections 9-11 would cause tension with

Section 3:

A restrictive interpretation would also place § 3 and §§ 9-11 of 
the FAA in needless tension, which could be resolved only by 
disrupting existing precedent of this Court. Section 3 provides 
that any court in which an action “referable to arbitration under 
an agreement in writing” is pending “shall on application of 
one of the parties stay the trial of the action until such 
arbitration has been had in accordance with the terms of the 
agreement.” 9 U.S.C. § 3. If an arbitration were then held 
outside the district of that litigation, under a restrictive reading 
of §§ 9-11 a subsequent proceeding to confirm, modify, or set 
aside the arbitration award could not be brought in the district 
of the original litigation (unless that also happened to be the 
chosen venue in a forum selection agreement).

Id. at 201-02.

The Cortez court does not hold or find that a court that has subject matter jurisdiction 

to enter a stay retains jurisdiction to later enforce an arbitration award. We therefore do 

not interpret the Cortez Court’s discussion of the impact of a restrictive interpretation of 

the venue provisions in Sections 9-11 to set forth a blanket rule that a court that stays a 

case pursuant to Section 3 retains subject matter jurisdiction to enforce or vacate an award 

under Sections 9 and 10.

SmartSky also cites to Marine Transit Corp. v. Dreyfus, 284 U.S. 263 (1932), to 

support a “continuing jurisdiction” theory when a court has stayed an action under Section 

3. We do not find any support for such a broad result under the holding of Marine Transit.
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The unique facts in Marine Transit are key to appreciating how and why the district court 

in that case was able to “retain” jurisdiction to enforce the arbitration award. The Marine 

Transit plaintiffs filed a libel action in admiralty, in personam and in rem, to recover 

damages for the loss of wheat that occurred when a tug boat carrying cargo struck a guide 

wall and sunk. Some of the parties were ordered to submit to arbitration regarding issues 

raised by the governing contract. The subsequent arbitration award was confirmed by the 

district court and affirmed by the court of appeals. The issue before the Marine Transit 

Court was whether the district court was authorized to enforce the arbitration award by the 

“United States Arbitration Act.” 284 U.S. at 270. In answering the question presented, the

Marine Transit Court explained:

Section 4 authorizes a coin!, which would otherwise have 
jurisdiction in admiralty ‘of the subject matter of a suit arising 
out of the controversy between the parties’ to a written 
agreement for arbitration, to ‘make an order directing the 
parties to proceed to arbitration in accordance with the terms 
of the agreement.’ Section 8 explicitly provides that where a 
cause of action is ‘otherwise justiciable in admiralty, then, 
notwithstanding anything herein to the contrary, the party 
claiming to be aggrieved may begin his proceeding hereunder 
by libel and seizure of the vessel or other property of the other 
party according to the usual course of admiralty proceedings,’ 
and the court may then ‘direct the parties to proceed with the 
arbitration and shall retain jurisdiction to enter its decree upon 
the award.’

In this instance, the libel against the vessel came directly within 
the provision of § 8.

Id. at 273-74.
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Although the facts in Marine Transit focused on compelling arbitration pursuant to 

Section 4 and retaining jurisdiction to affirm the award pursuant to Section 8, the Court 

briefly discussed Section 3:

And it is contended that, aside from § 8, the Act does not 
provide for the granting of an order for arbitration ‘in a pending 
suit.’ With respect to the last contention, it may be observed 
that § 3 provides for a stay in a pending suit until arbitration 
has been had in accordance with the terms of the agreement, 
and it would be an anomaly if the court could grant such a stay 
and could not direct the arbitration to proceed although the 
court, admittedly, could have made an order for the arbitration 
if no suit had been brought.

Id. at 274-75. The Court’s dicta cannot be read as binding precedent that a court that stays 

an action pursuant to Section 3 of the FAA retains jurisdiction to confirm or vacate arbitral 

awards pursuant to Sections 9 and 10. This is particularly so in view of the recent and plain 

language of Badgerow. Further, Marine Transit’s discussion relates to the interplay 

between Section 3, which allows a court to stay an action, and Section 4, which authorizes 

a court to “direct the arbitration to proceed.” 284 U.S. at 275.

Our position that Marine Transit does not create a blanket rule that a district court 

“retains” jurisdiction is further supported by examination of the language in that case relied 

upon by many other courts and SmartSky:

We do not conceive it to be open to question that, where the 
court has authority under the statute, as we find that it had in 
this case, to make an order for arbitration, the court also has 
authority to confirm the award or to set it aside for irregularity, 
fraud, ultra vires or other defect.

Id. 275-76. As mentioned above, the glaring distinction between Marine Transit and the 

present case is that the underlying action in Marine Transit was for libel in admiralty, which
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is uniquely and expressly governed by Section 8 of the FAA. The language of Section 8 

is the independent basis which confers subject matter jurisdiction upon a district court to 

enforce an arbitration award that flows from a libel suit filed in admiralty. See Marine 

Transit, 284 U.S. at 263 (holding “(t]he award was accordingly binding upon the Marine 

Transit Corporation both as respondent and as the owner and claimant of the tug, and the 

District Court entered its decree upon the award against the corporation under the authority 

expressly conferred by § 8.”) Section 8 is the only section that expressly provides that a 

district court may “retain” jurisdiction to enforce, vacate, or modify an award. Sections 9 

and 10 do not contain such language and our reading of Cortez and Marine Transit do not 

provide any escape from Badgerow’s holding that there must be an independent basis for 

subject matter jurisdiction for applications to enforce or vacate an arbitration award.

IV.

For the reasons set forth herein, we hold that the district court lacked subject matter 

jurisdiction to confirm the arbitration award. Accordingly, the district court’s judgment is 

reversed, and the case is remanded to the district court for further proceedings consistent 

with this opinion.

REVERSED AND REMANDED
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Appendix E.

STATE OF NORTH CAROLINA

COUNTY OF DURHAM

SMARTSKY NETWORKS, LLC, a 
Delaware limited liability company,

Plaintiff,

vs.

DAG WIRELESS LTD, an Israeli company;
DAG WIRELESS USA, LLC, a North Carolina 
limited liability company; LASLO GROSS, a 
North Carolina resident; SUSAN GROSS, a 
North Carolina resident; DAVID D. GROSS, a 
resident of Israel,

Defendants. 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
CASE NO. 24CVS001522-310

FILED
DATE: August 27, 2024
TIME: 10:21:16 AM
DURHAM COUNTY
CLERK OF SUPERIOR COURT
BY: McQueen, George

FINAL JUDGMENT AND PERMANENT INJUNCTION

For the reasons set out in the Order Granting Petition to Confirm Arbitration Award entered 

contemporaneously with this Final Judgment and Permanent Injunction,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

The Petition to Confirm Arbitration Award filed by Plaintiff SmartSky Network, LLC 

(“SmartSky”) is GRANTED and the Final Arbitration Award dated October 1, 2021 (the 

“Award”) is CONFIRMED.

The Motion to Vacate, Modify or Change the Arbitrators’ Final Award filed by Defendants 

Laslo Gross, Susan Gross and David D. Gross (collectively the “Grosses”) is DENIED.

In accordance with the confirmation of the Award, FINAL JUDGMENT IS HEREBY 

ENTERED in favor of SmartSky and against the Grosses as follows:

1. SmartSky is awarded a money judgment against Laslo Gross, Susan Gross, and 

David D. Gross, jointly and severally, in the total amount of $2,548,892.04 comprised of the 

following:
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a. S1,963,676.59 for legal fees and expenses incurred by SmartSky;

b. ' $525,215.45 for Arbitration costs incurred by SmartSky; and

c. $60,000.00 in sanctions for the Defendants’ violations of interim orders of 

the Tribunal appointed in the Arbitration.

2. Laslo Gross, Susan Gross, and David D. Gross, and each of them, as well as all 

persons or entities acting in concert or participation with them or otherwise on their behalf 

(including but not limited to DAG Wireless Ltd. and DAG Wireless USA, LLC (collectively 

“DAG”)), and including any of their successors or assigns, shall immediately cease and desist and 

are hereby permanently enjoined from engaging, directly or indirectly, in any of the following 

activities or conduct:

a. making, causing to be made, developing, certifying or attempting to Certify 
with any government agency, using, copying, modifying, marketing, promoting, offering to 
sell, selling, or distributing any or all “Product” or “Developed IP” (as those terms are defined 
in the Teaming Agreement and as the definitions are incorporated below) developed or 
produced by Wireless Systems Solutions, LLC (“WSS”) or DAG pursuant to or in connection 
with any agreement executed by SmartSky and WSS, or derivatives of such “Product” or 
“Developed IP,” for use within the “SSN Field of Use” (as those terms are defined in the 
Teaming Agreement and as the definitions are incorporated below);

b. making or causing to be made any use or disclosure of any or all 
“Confidential Informatiori” of SmartSky, “SSN IP,” or “SSN Tools” (as those terms are 
defined in the Teaming Agreement and as the definitions are incorporated below), or 
derivatives thereof;

c. making or causing to be made any use or disclosure of information of 
SmartSky subject to a non-disclosure agreement which they, WSS, or DAG, or any of 
them, executed with SmartSky including that Non-Disclosure Agreement dated January 
15,2019;

d. passing off all or any part of SmartSky’s “Confidential Information 
“Product,” “SSN IP,” “SSN Tools,” or “Developed IP” (as those terms are defined in the 
Teaming Agreement and as the definitions are incorporated below), including derivatives 
thereof, as the property of WSS, DAG, Laslo Gross, Susan Gross, and/or David D. Gross, or 
those acting in concert or participation with them, including their successors and assigns; 
and/or
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e. engaging in any other false or misleading commercial advertising, 
promotions, or representations, including but not limited to statements made directly or 
indirectly through the use of pseudonyms or proxies, on websites, in press releases, or in 
interviews, which:

i. state or suggest that WSS, DAG, Laslo Gross, Susan Gross, and David 
Gross, or any of them or their successors or assigns or those acting in concert or 
participation with them, have developed, have obtained regulatory certification of, or 
have or will have available for purchase or sale any air-to-ground wireless 
communications system or product that uses or is based upon SmartSky’s 
“Confidential Information,” “Product,” “SSN IP,” “SSN Tools,” or “Developed IP,” 
or derivatives thereof, in the “SSN Field of Use” (as those terms are defined in the 
Teaming Agreement and as the definitions are incorporated below);

ii. attempt to pass off or represent any “Confidential Information” of 
SmartSky, “SSN IP,” “SSN Tools,” “Developed IP,” or “Product” (as those terms 
are defined in the Teaming Agreement and as the definitions are incorporated 
below), or derivatives thereof, as developed by or belonging to WSS, DAG, Laslo 
Gross, Susan Gross, and David Gross, or any of them or their successors or assigns or 
those acting in concert or participation with them,; and/or

iii. disparage SmartSky or attempt to discourage any person or entity 
from doing business with SmartSky .

3. The Court sets forth the following definitions from the Teaming Agreement as 
referenced in the permanent injunction above:

a. “Product” is defined as “the production units [SmartSky] commissions [WSS] 
to develop, procure, integrate, produce, deliver, and support exclusively for [SmartSky] for the 
SSN Field of Use as defined herein,” and shall include but not be limited to the baseband unit, 
remote radiohead, airborne radio, Test UE, and Smart Cart products that WSS worked on 
developing for SmartSky, as identified in the Award at 101,170,249-50.

b. “SSN Field of Use” is defined as “communications networks, information 
exchange, and enabling information tools, all for use in aviation related operations 
including air-to-surface, surface-to-air, and air-to-air communications.”

c. “SSN IP” is defined as follows:

“(a) all Intellectual Property of [SmartSky] existing prior to, or invented or developed by, for, 
or on behalf of [SmartSky] independent of this Agreement, (b) Work Product and Developed 
IP (except as otherwise provided in a SOW), (c) any Intellectual Property as described in the 
applicable SOW [Statement of Work] as SSN IP and owned by SSN, and (c) any Intellectual 
Property set forth in” Exhibit A” to the Teaming Agreement, including all SmartSky patents 
listed in Exhibit A to the Teaming Agreement.
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d. “Intellectual Property” is defined as:

“Intellectual Property means all of the following, whether protected, created or arising under the 
laws of any domestic or foreign jurisdiction: (a) patents, patent applications (along with all patents 
issuing thereon), statutoiy invention registrations, and divisions, continuations, continuations-in- 
part, and substitute applications of the foregoing, and any extensions, reissues, restorations and 
reexaminations of the foregoing, and all rights therein provided by international treaties or 
conventions including, without limitation, the exclusive right to make, use and sell, (b) know-how, 
ideas, processes, discoveries, methods, copyrights, mask work rights, database rights and design 
rights, whether or not registered, published or unpublished, and registrations and applications for 
registration thereof, and all forms of intellectual property rights therein whether provided by 
international treaties or conventions or otherwise, (c) trade secrets, (d) Marks, (e) all rights 
arising from or in respect of domain names and domain name registrations and reservations, 
and (f) all other applications and registrations related to any of the rights set forth in the 
foregoing clauses (a)-(f) above.”

e. “Developed IP” is defined as follows in bold (with emphasis added):

“For each SOW [Statement of Work agreed to by {SmartSky} and {WSS}], the Parties agree 
to cooperate in good faith to identify and detail the scope of the work to be performed under 
the applicable SOW and to specify the ownership rights to all Work Product. The Parties agree 
that in the absence of any such specification of ownership in the applicable SOW, any Work 
Product (and all Intellectual Property rights contained therein) produced for such SOW, 
excluding any WSS IP, shall be owned by [SmartSky]. Any Work Product, and Intellectual 
Property rights contained therein, owned by [SmartSky] shall be referred to hereafter as 
‘DevelopedIP’. Further, [Wireless Systems] hereby acknowledges and agrees that [SmartSky] 
shall own all right, title and interest in and to the Product, and all Intellectual Property rights 
contained therein, except for [Wireless Systems’] ownership rights in any WSS IP incorporated 
into the Product, which [SmartSky] shall have a license to pursuant to Section 8.03. 
Additionally, and notwithstanding anything in the Agreement or a SOW that may be 
interpreted to the contrary, [WSS] hereby acknowledges and agrees that [SmartSky] shall be 
the exclusive owner of all right, title and interest in and to any and all developments, 
improvements, enhancements, or derivatives to any SSN IP, including without limitation, 
[SmartSky’s] patent portfolio set forth in Exhibit A.”

f. The SmartSky trade secrets and patents included within the definitions of “SSN 
IP,” “Intellectual Property,” and “Developed IP” include but are not limited to the trade secrets 
identified in the Award at 235 and 237, and the patents identified in Exhibit A to the 
Teaming Agreement as referenced in the Award at H 145.

g. “Work Product” is defined as follows:

“all inventions, including improvements/enhancements, discoveries, ideas, technologies, 
know-how, work product, concepts, material, methods, processes, disclosures, Software, 
firmware, Materials, molds, fixtures, test equipment, computer language, programming aids, 
documentation, or any other property conceived, developed, originated, fixed or reduced to 
practice in connection with, or as a result of, the services as ordered through a Purchase Order
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and performed under a SOW, whether or not patentable, copyrightable or subject to mask 
work rights or other forms of protection."

h. “Confidential Information” is defined as:

"... the terms and conditions of this [Teaming] Agreement, the existence of the discussions 
between the Parties, any information disclosed in connection with the development and 
integration projects being undertaken as described above, and any proprietary information 
a Party considers to be proprietary, including but not limited to, information regarding each 
Party’s product plans, product designs, product costs, product prices, finances, marketing 
plans, business opportunities, personnel, research and development activities, know-how 
and pre-release products; provided that information disclosed by the disclosing Party 
(‘Disclosing Party’) in written or other tangible form will be considered Confidential 
Information by the receiving Party (‘Receiving Party’) if such information is Conspicuously 
designated as ‘Confidential,’ ‘Proprietary’ or a similar legend, or if the circumstances of 
disclosure would reasonably indicate such treatment. Information disclosed orally shall 
only be considered Confidential Information if: (i) identified as confidential, proprietary or 
the like at the time of disclosure, and (ii) confirmed in writing within thirty (30) days of 
disclosure.”

i. “SSN Tools” is defined as:

“Any such Materials, tools, equipment or facilities furnished to [WSS] by or oil behalf of 
[SmartSky] or purchased by [SmartSky] from [WSS] (through a separate Purchase Order or as 
an item under a SOW) for use in connection with the performance by [WSS] hereunder 
(collectively the ‘SSN Tools’) shall be held by [WSS] as [SmartSky’s] property and shall not 
be used by [WSS] except for the purpose of [WSS’s] performance under the applicable 
Purchase Order and SOW.”

4. The Award also required the Defendants to do the following within fifteen (15) 

business days from the date of the Award (or by October 22,2021), which is also confirmed as part of 

this Final Judgment and Permanent Injunction:

a. take all actions necessary to ensure that the Federal Communications 
Commission (“FCC”) expeditiously transfers control of any and all FCC certification 
grants associated with the grantee code 2AWXX to SmartSky pursuant to the procedures 
set forth in 47 C.F.R. § 2.929(d) and FCC Office of Engineering and Technology 
Knowledge Database publication no. 204515; and provide SmartSky with the current, valid 
Grantee Code Registration Number for grantee code 2AWXX; and

b. at their own expense, destroy all “Confidential Information” of SmartSky, 
“SSN IP,” and “Developed IP” (as those terms are defined in the Teaming Agreement) 
currently in their possession or in the possession of entities controlled by, affiliated with, 
or directed by them, and provide written certification to SmartSky that all such material 
has been destroyed.
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5 Post judgment interest shall accrue under North Carolina law until the total

monetary amount of this Judgment is paid or satisfied.

6. The Clerk of Superior Court is directed to docket this Judgment against Defendants

Laslo Gross, Susan Gross and David D. Gross.

This the day of August, 2024.

8/23/2024 12:39:96 PM

The Honorable Michael O’Fofchludh; 
Superior Court Judge Presiding^
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Appendix F.

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

RALEIGH DIVISION

IN RE:

WIRELESS SYSTEMS SOLUTIONS, LLC, CASE NO. 22-00513-5-JNC 
CHAPTER 11

DEBTOR.

SMARTSKY NETWORKS. LLC’S OPPOSITION TO 
DEBTOR’S MOTION TO APPOINT EXAMINER

SmartSky Networks, LLC (“SmartSky”) opposes Debtor’s Motion to Appoint Examiner 

[ECF No. 66] (the “Motion”) and states as follows:

1. In seeking the appointment of an examiner, the Debtor states that it “anticipates an 

ongoing challenge in showing the Court and its creditors that it is not operating its business in 

violation of injunction and that it can operate profitably by developing lines of business outside the 

scope of the injunction.” [ECF No. 6616.]

2. Rather than attempt to make this showing to the United States District Court for the 

Middle District of North Carolina for determination of whether the Debtor is violating that Court’s 

injunction (the “Injunction”) entered after thorough consideration of the underlying arbitration 

award, the Debtor would have the bankruptcy estate bear the cost of appointing an examiner with no 

knowledge of the underlying arbitration and U.S. District Court proceedings “to assist the Debtor in 

meeting this challenge” and “give comfort to the Bankruptcy Administrator and creditors.” [ECF 

NO. 66 K 7.]

3. At the same time, the Debtor is incurring even more unnecessary administrative

expenses by fighting SmartSky’s Motion for Relief from Stay to pursue its motion for contempt in 

the U.S. District Court, and even attempting to extend the stay to prevent the U.S. District Court from
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considering the contempt motion against the Debtor’s co-defendants Laslo Gross, Susan Gross, and 

the DAG Entities.1

4. If Debtor and its co-defendants are not violating the Injunction, it should not be 

difficult to make that showing to the U.S. District Court.

5. Furthermore, the Debtor initially represented to this Court, in its initial Emergency 

Motions filed on March 10, 2022, that it could operate profitably by developing wireless 

communications products “suitable for multiple markets including defense, first-responders, utilities, 

telcos, and general network infrastructure solutions,” all of which are outside of the scope of the 

Injunction which is limited to Debtor’s development, marketing and sale of air-to-ground (“ATG”) 

wireless communications products for use by aircraft in the aviation market. SmartSky has no 

objection to Debtor’s development and sale of wireless communications products for any of the 

markets which Debtor represented to the Court it was seeking to operate profitably in, or for any 

other markets other than the aviation market.

6. The lengths that Debtor is going to seek to resist having the U.S. District Court 

consider whether Debtor and its co-Defendants are violating its Injunction suggests that Debtor is not 

seeking to “operate profitably by developing lines of business outside the scope of the injunction,” as 

it has represented to this Court, but instead that it is seeking to develop and sell ATG wireless 

communications products for the aviation market in violation of the Injunction. See generally 

SmartSky’s contemporaneously filed Reply in support of its Motion for Relief from Stay to Pursue 

Motion for Contempt.

7. The only other rationale provided by the Debtor for incurring the expense of an 

examiner is a professed concern for the protection of the Debtor’s “trade secrets and proprietary 

information.” [ECF No. 66 8.] But, the U.S. District Court already has entered a protective order 

1 Driving up costs to be borne by others is a familiar tactic for the Debtor, which failed to pay its share of AAA 
Arbitration fees on the cusp of the final hearing, thereby requiring SmartSky to cover the entire sum. The Tribunal 
awarded Debtor’s share of the fees to SmartSky as part of the Award.
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that adequately protects any trade secrets and proprietary information of the Debtor that would have 

to be disclosed in the process of having the U.S. District Court determine whether the Debtor is 

violating the injunction.

8. If the Debtor has any specific concerns about the adequacy of the District Court’s 

protective order, the Debtor should address those concerns to the U.S. District Court.

9. Neither the Bankruptcy Administrator nor any creditor is asking this Court to appoint 

an examiner, and the only creditor who seeks to be heard on this issue opposes the Motion. Thus, the 

Motion appear to be nothing more than a litigation tactic, which is grounds for denying the Motion. 

See In re Dewey & LeBoeufLLP, 478 B.R. 627, 639 (Bankr. S.D.N.Y. 2012) (recognizing that “[t]he 

appointment of an examiner would be inappropriate if the motion was filed for an improper purpose 

such as a litigation tactic to delay a case, or if there is no factual basis to conclude that an 

investigation needs to be conducted, or if an appropriate and thorough investigation has already been 

conducted (or is nearly complete) by a creditors committee or a governmental agency” and quoting 

In re Residential Capital, LLC, 474 B.R. 112,121 (Bankr.S.D.N.Y.2012)).

10. Accordingly, the Court should deny Debtor’s request for the appointment of an 

examiner.

WHEREFORE, SmartSky respectfully requests that the Motion be denied.

This the 20th day of April, 2022.

NELSON MULLINS RILEY & SCARBOROUGH LLP

/s/ Christopher J. Blake_______________
Christopher J. Blake
NC State Bar No. 16433
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, North Carolina 27612 
Telephone: (919) 329-3800 
Facsimile: (919) 329-3799 
Email: chris.blake@nelsonmullins.com

mailto:chris.blake@nelsonmullins.com
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NELSON MULLINS RILEY & SCARBOROUGH LLP

/s/ Gregory M. Taube________________
Gregory M. Taube
Georgia State Bar No. 699166
201 17th Avenue NW, Suite 1700
Atlanta, GA 30363
Telephone: (404) 322-6144
Facsimile: (404) 322-6050
Email: greg.taube@nelsonmullins.com

Attorney for SmartSky Networks, LLC

mailto:greg.taube@nelsonmullins.com
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

RALEIGH DIVISION

IN RE:

WIRELESS SYSTEMS SOLUTIONS, LLC, CASE NO. 22-00513-5-JNC 
CHAPTER 11

DEBTOR.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing SMARTSKY NETWORKS, LLC’S 
OPPOSITION TO MOTION TO APPOINT EXAMINER has been filed electronically in 
accordance with the Local Rules and was therefore served electronically on those entities that have 
properly registered for such electronic service and/or by depositing a copy thereof in the United 
States mail, postage prepaid, addressed to the parties below:

VIA CM/ECF:
Marjorie K. Lynch 
Bankruptcy Administrator 
434 Fayetteville Street, Suite 640 
Raleigh, NC 27601

William P. Janvier
Kathleen O’Malley
Stevens Martin Vaughn & Tadych, PLLC 
6300 Creedmoor Road, Suite 170-370 
Raleigh, NC 27612

VIA U.S. MAIL:
Wireless Systems Solutions, LLC 
102 Ripplewater Lane 
Cary, NC 27518

Bank of America as Servicer for FIA 
Attn: Managing Agent/Officer 
1000 North Tryon Street 
Charlotte, NC 28202

Brooks Pierce
Attn: Managing Agent/Officer 
150 Fayetteville Street, Suite 1700 
Raleigh, NC 27601

CIT Bank, N.A.
Attn: Managing Agent/Officer 
10201 Centurion Parkway N, Suite 100 
Jacksonville, FL 32256

Digi-Key Electronics
Attn: Managing Agent/Officer
PO Box 250
Thief River Falls, MN 56701-0250

Pinto Coates Kyre & Bowers PLLC 
Attn: Managing Agent/Officer 
3203 Brassfield Road 
Greensboro, NC 27410

SMTC
Attn: Managing Agent/Officer 
431 Kato Terrace 
Fremont, CA 94539

US Small Business Association 
Attn: Managing Agent/Officer 
2 North Street, Suite 320 
Birmingham, AL 35203
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Wiss & Company
Attn: Managing Agent/Officer 
100 Campus Drive, Suite 400 
Florham Park, NJ 07932

ZTE USA
Attn: Managing Agent/Officer
2425 N Central Expressway, Suite 800
Richardson, TX 75080

This 20th day of April, 2022.

/s/ Christopher J. Blake 
Christopher J. Blake
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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal

AAA CASE NO. 01-20-0014-8647
In the Matter of the Arbitration between:

SMARTSKY NETWORKS, LLC, 
a Delaware limited liability company,

Claimant,

and

WIRELESS SYSTEMS SOLUTIONS, LLC, 
a North Carolina limited liability company, 
DAG WIRELESS LTD, an Israel company, 

DAG WIRELESS USA, LLC, a North Carolina limited liability 
company, LASLO GROSS, a North Carolina resident, 

SUSAN GROSS, a North Carolina resident, and 
DAVID D. GROSS, a resident of Israel,

Respondents

FINAL AWARD



false statements about the state of such development would, indeed, be likely to 
influence their purchasing decisions.

341. The DAG Respondents further contend that the Lanham Act does not apply 
extraterritorially (DAG Post-H. pp. 34-46) but fail to account for the fact that both DAG 
Israel and David Gross engaged in false advertising in the United States (as well as 
abroad). See 329, supra.

342. Accordingly, we hold that Claimant has proven its Lanham Act claim. For reasons 
previously discussed, we find that Claimant has not proven quantifiable losses entitling 
it to a damages award; however, Claimant has demonstrated that Respondents’ 
violations of the Lanham Act have caused and, if not enjoined, will continue to cause, 
SSN to suffer irreparable harm. See 281-97, supra. Because this is an “exceptional 
case” of false advertising, the Tribunal also finds that Claimant has demonstrated an 
entitlement to an award of attorneys’ fees for Respondents’ conduct. See 15 U.S.C. § 
1117; see also 365-68, infra)

G. Conversion Claim (Count 15 against WSS)

343. Claimant’s final count stated is for common law conversion arising from Respondents’ 
failure to return certain equipment and materials to SSN.

344. “(T]wo essential elements are necessary in a claim for conversion: (1) ownership in the 
plaintiff, and (2) a wrongful conversion by the defendant.” Steele v. Bowden, 238 N.C. 
App. 566, 574 (2014) (quotation omitted).

345. Claimant contends that WSS converted SSN Tools, including equipment, materials, and 
products, by not returning them. Cl. Post-H. p. 34; see CX-431. SSN, however, has not 
shown that WSS’ failure to return the items set forth in CX-431 was the result of 
“wrongful” retention of such items (as opposed to WSS or its subcontractor simply 
misplacing them).

346. Furthermore, the conversion claim is duplicative of Claimant’s breach of contract claims, 
which also seek compensation for WSS’ failure to return SSN Tools. We have already 
awarded relief on the comparable contract claim. See 263, supra.

347. Accordingly, the conversion claim is denied.

H. Injunctive Relief

348. Having found that Claimant SSN has suffered irreparable injury caused by the 
Respondents, having found that Claimant SSN does not have an adequate remedy at 
law to compensate it for such irreparable injury and damage, having balanced the 
hardships between Claimant and Respondents, and having found that the public interest 
would not be disserved by a permanent injunction, the Tribunal concludes that 
Claimant has demonstrated its entitlement to a permanent injunction on the terms set 
forth below:
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A. Wireless Systems Solutions, LLC, DAG Wireless Ltd., DAG Wireless USA, LLC, 
Laslo Gross, Susan Gross, and David D. Gross, and each of them, as well as persons 
or entities acting in concert or participation with them or otherwise on their behalf, 
including their successors or assigns, should be permanently enjoined and 
prohibited from engaging, directly or indirectly, in any of the following activities 
or conduct:

1. making, causing to be made, developing, certifying or attempting to certify with 
any government agency, using, copying, modifying, marketing, promoting, 
offering to sell, selling, or distributing any or all “Product” or “Developed IP” 
(as those terms are defined in the Teaming Agreement executed by SmartSky 
Networks, LLC and Wireless Systems Solutions, LLC) developed or produced 
by Wireless Systems Solutions, LLC, DAG Wireless Ltd., or DAG Wireless 
USA, LLC pursuant to or in connection with any agreement executed between 
by SmartSky Networks, LLC and Wireless Systems Solutions, LLC, or 
derivatives of such “Product” or “Developed IP,” for use within the “SSN Field 
of Use” (as that term is defined in the Teaming Agreement executed by 
SmartSky Networks, LLC and Wireless Systems Solutions, LLC);

2. making or causing to be made any use or disclosure of any or all “Confidential 
Information” of SmartSky Networks, LLC, “SSN IP,” or “SSN Tools” (as those 
terms are defined in the Teaming Agreement executed by SmartSky Networks, 
LLC and Wireless Systems Solutions, LLC), or derivatives thereof;

3. making or causing to be made any use or disclosure of information of SmartSky 
Networks, LLC subject to a non-disclosure agreement which they, or any of 
them, executed with SmartSky Networks, LLC, including that Non-Disclosure 
Agreement dated January 15, 2019;

4. passing off all or any part of SmartSky Networks, LLC’s “Confidential 
Information,” “Product,” “SSN IP,” “SSN Tools,” or “Developed IP” (as those 
terms are defined in the Teaming Agreement executed by SmartSky Networks, 
LLC and Wireless Systems Solutions, LLC), including derivatives thereof, as 
the property of Wireless Systems Solutions, LLC, DAG Wireless Ltd., DAG 
Wireless USA, LLC, Laslo Gross, Susan Gross, or David D. Gross, including 
their successors and assigns; and/or

5. engaging in any other false or misleading commercial advertising, promotions, 
or representations, including but not limited to statements made directly or 
indirectly through the use of pseudonyms or proxies, on websites, in press 
releases, or in interviews, which:

(a) state or suggest that Wireless Systems Solutions, LLC, DAG Wireless Ltd., 
DAG Wireless USA, LLC, Laslo Gross, Susan Gross, and David D. Gross, 
or any of them or their successors or assigns, have developed, have obtained
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regulatory certification of, or have or will have available for purchase or 
sale any air-to-ground wireless communications system or product that uses 
or is based upon SmartSky Networks, LLC’s “Confidential Information,” 
“Product,” “SSN IP,” “SSN Tools,” or “Developed IP,” or derivatives 
thereof, in the “SSN Field of Use” (as those terms are defined in the 
Teaming Agreement executed by SmartSky Networks, LLC and Wireless 
Systems Solutions, LLC);

(b) attempt to pass off or represent any “Confidential Information” of SmartSky 
Networks, LLC, “SSN IP,” “SSN Tools,” “Developed IP,” or “Product” (as 
those terms are defined in the Teaming Agreement executed by SmartSky 
Networks, LLC and Wireless Systems Solutions, LLC), or derivatives 
thereof, as developed by or belonging to Wireless Systems Solutions, LLC, 
DAG Wireless Ltd., DAG Wireless USA, LLC, Laslo Gross, Susan Gross, 
and/or David D. Gross, or their successors or assigns; and/or

(c) disparage SmartSky Networks, LLC or attempt to discourage any person or 
entity from doing business with SmartSky Networks, LLC.

B. Wireless Systems Solutions, LLC, DAG Wireless Ltd., DAG Wireless USA, LLC, 
Laslo Gross, Susan Gross, and David D. Gross should be ordered to do the 
following within fifteen (15) business days of the date of this Final Award:

1. take all actions necessary to ensure that the Federal Communications 
Commission (“FCC”) expeditiously transfers control of any and all FCC 
certification grants associated with the grantee code 2AWXX to SmartSky 
Networks, LLC pursuant to the procedures set forth in 47 C.F.R. § 2.929(d) and 
FCC Office of Engineering and Technology Knowledge Database publication 
no. 204515; and provide SmartSky Networks, LLC with the current, valid 
Grantee Code Registration Number for grantee code 2AWXX; and

2. at their own expense, destroy all “Confidential Information” of SmartSky 
Networks, LLC, “SSN IP,” and “Developed IP” (as those terms are defined in 
the Teaming Agreement executed by SmartSky Networks, LLC and Wireless 
Systems Solutions, LLC) currently in their possession or in the possession of 
entities controlled by, affiliated with, or directed by them, and provide written 
certification to SmartSky Networks, LLC that all such material has been 
destroyed.

I. Interest

349. AAA Rule 47(d)(1) authorizes arbitrators to award a prevailing party “interest at such 
rate and from such date as the arbitrator(s) may deem appropriate ...”

350. Claimant is the prevailing party in this arbitration (see passim, supra) and has sought 
an award of pre-judgment interest on damages awarded herein. See, e.g., Cl. Am. 
Claims Hj (at p. 85).
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Appendix H.

TEAMING AGREEMENT

This TEAMING AGREEMENT (the "Agreement") is made and entered into as of this 11th 
day of April, 2019, (the “Effective Date”) by and between Wireless System Solutions (“WSS”) a 
North Carolina corporation, with offices at 630 Davis Dr., Suite 350, Morrisville, NC 27560, and 
SmartSky Networks, LLC (“SSN”), a Delaware limited liability company, with offices at 430 Davis 
Dr. Suite 350, Morrisville, NC 27560. WSS and SSN each a “Party" and collectively referred to as 
the “Parties".

RECITALS
WHEREAS, WSS is in the business of developing, manufacturing and selling wireless 

technology and products, including Software products for use in computer and communications 
networks (“WSS Products”) and protocols for the exchange of information.

WHEREAS, SSN is in the business of developing and selling wireless communication 
products for ground to air communications and enabling tools.

WHEREAS, the Parties wish to enter into an agreement for the purpose of developing and 
supplying SSN products for integration into SSN products and services, to jointly pursue 
opportunities which leverage the capabilities derived from owning and operating a private 
nationwide network, and to undertake such other obligations as are set forth herein, on the terms 
and conditions contained in this Agreement.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the Parties 
agree as follows:

Article I. DEFINITIONS

1.01 Contract Manager means the identified person for each Party as set forth in 
Article IV.

1.02 Deliverables means all goods, Products, and Services or any parts thereof to be 
ordered by SSN through a Purchase Order and supplied in accordance with the applicable SOW.

1.03 Developed IP shall have the meaning set forth in Section 8.01.
1.04 Intellectual Property means all of the following, whether protected, created or 

arising under the laws of any domestic or foreign jurisdiction: (a) patents, patent applications (along 
with all patents issuing thereon), statutory invention registrations, and divisions, continuations, 
continuations-in-part, and substitute applications of the foregoing, and any extensions, reissues, 
restorations and reexaminations of the foregoing, and all rights therein provided by international 
treaties or conventions including, without limitation, the exclusive right to make, use and sell, (b) 
know-how, ideas, processes, discoveries, methods, copyrights, mask work rights, database rights 
and design rights, whether or not registered, published or unpublished, and registrations and 
applications for registration thereof, and all forms of intellectual property rights therein whether 
provided by international treaties or conventions or otherwise, (c) trade secrets, (d) Marks, (e) all 
rights arising from or in respect of domain names and domain name registrations and reservations, 
and (f) all other applications and registrations related to any of the rights set forth in the foregoing 
clauses (a)-(f) above.

1.05 Marks means trademarks, service marks, trade names, service names, trade 
dress, logos and other identifiers of source, including all goodwill associated therewith and all 
common law rights, registrations and applications for registration thereof, and all rights therein 
provided by international treaties or conventions, and all reissues, extensions and renewals of any 
of the foregoing.
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property (i.e. under this Freedom of Action section, SSN may not independently sell products or 
services using WSS IP and WSS may not independently sell products or services using SSN IP).

Article XIV. DISPUTE RESOLUTION

14.01 Initial Consultation and Negotiation. In the event a dispute between the Parties 
arises under the Agreement or a Party’s performance thereunder, the matter shall first be escalated 
to each Party’s respective Contract Manager in an attempt to settle such dispute through 
consultation and negotiation in good faith and a spirit of mutual cooperation. The Contract 
Managers shall provide best efforts to resolve the dispute within thirty (30) days of the dispute being 
raise in writing by one Party to the other. In the event a resolution to the dispute is not reached 
within such thirty (30) day period then the dispute shall be escalated to the committee provided for 
under Section 14.02.

14.02 Escalation. If the Contract Managers are unable to resolve the dispute, it shall be 
referred to a conflict resolution committee comprised of two representatives from each Party having 
decision making authority. The initial members of the conflict resolution committee shall be:

(a) For WSS: Laslo Gross
(b) For SSN: Ryan Stone

The committee shall provide best efforts to resolve the dispute within thirty (30) days of the 
dispute being raised to the committee. In the event a resolution to the dispute is not reached within 
such thirty (30) day period then the dispute shall be escalated to the Parties’ respective executives 
as provided for under Section 14.03.

14.03 Senior Executive Negotiation of Disputes. In the event that the Parties are unable 
to resolve a dispute arising under this Agreement pursuant to Section 14.01 and 14.02, senior level 
executives of the Parties with decision making authority shall meet in North Carolina as soon as 
reasonably possible (but not later than sixty (60) days after referral to the conflict resolution 
committee) and shall enter into good faith negotiations aimed at resolving the dispute. The Parties 
may agree to another location for their meeting. If the Parties are unable to resolve the dispute in 
a mutually satisfactory manner within sixty (60) days of the date of the initial senior level meeting, 
or if for some reason no senior level meeting takes place within sixty (60) days from the date of 
referral to the conflict resolution committee, either Party may proceed forward with any remedies 
that it may have under law or in equity.

14.04 Mediation. In the event the Parties are unable to resolve a dispute, claim, or a 
breach in accordance with Sections 14.01 - 14.03 above, the Parties hereto shall attempt to settle 
the dispute by mediation, administered by the American Arbitration Association under its then 
existing Mediation Procedures. If settlement is not reached within sixty (60) days after service of a 
written demand for mediation, any unresolved controversy or claim shall be settled by arbitration 
administered by the American Arbitration Association under its then existing Commercial Arbitration 
Rules. The number of arbitrators shall be three. The place of arbitration shall be Durham, North 
Carolina. The laws of the State of North Carolina shall apply without regard to principles of the 
conflicts of law. Judgment on the award rendered by the arbitrators) may be entered in any court 
having jurisdiction as provided under this Agreement. This agreement to arbitrate shall be 
specifically enforceable. A Party may apply to any court with jurisdiction for interim or conservatory 
relief, including without limitation a proceeding to compel arbitration.

14.05 Arbitration. DISPUTES RELATING TO OR ARISING UNDER THIS AGREEMENT 
SHALL BE SUBMITTED TO BINDING ARBITRATION PURSUANT TO THE PROCEDURE 
DESCRIBED HEREIN BELOW. ARBITRATION SHALL OCCUR IN MECKLENBURG COUNTY, 
NORTH CAROLINA IN ACCORDANCE WITH THE COMMERCIAL ARBITRATION RULES OF 
THE AMERICAN ARBITRATION ASSOCIATION. ARBITRATION MAY BE INITIATED BY 
WRITTEN NOTICE FROM ANY PARTY TO THE OTHER OF THE INTENT TO INVOKE 
ARBITRATION (THE “ARBITRATION NOTICE”), WHICH SHALL BE A COMPULSORY AND
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BINDING PROCEEDING ON THE PARTIES THERETO. THE PARTIES MUST MAKE A GOOD 
FAITH EFFORT TO AGREE UPON THE SELECTION OF A PANEL OF THREE (3) 
ARBITRATORS (THE “ARBITRATION PANEL”), ALL OF WHOME SHALL BE ADMITTED TO 
PRACTICE LAW IN AT LEAST ONE JURISDICTION IN THE UNITED STATES, AND AT LEAST 
TOWN OF WHOM SHALL HAVE SUBSTANTIAL EXPERIENCE IN THE FIELD OF COMMERCIAL 
BUSINESS AND TECHNICAL COMPETENCE RELEVANT TO THE SUBJECT MATTER OF THIS 
AGREEMENT AND THE BUSINESS OF THE PARTIES. IF THE PARTIES DO NOT AGREE 
UPON AN ARBITRATION PANEL WITHIN FIVE (5) BUSINESS DAYS AFTER THE DATE THE 
ARBITRATION NOTICE IS DELIVERED, EACH PARTY SHALL CHOOSE A NEUTRAL AND 
IMPARTIAL ARBITRATOR WITHIN TEN (10) BUSINESS DAYS AFTER THE DATE THE 
ARBITRATION NOTICE IS DELIVERED. THE ARBITRATORS SO CHOSEN SHALL THEN 
CHOOSE AN ADDITIONAL ARBITRATOR WITHIN FIFTEEN (15) BUSINESS DAYS AFTER THE 
DATE THE ARBITRATION NOTICE IS DELIVERED. THE ADDITIONAL ARBITRATOR SHALL 
BE THE CHAIRPERSON OF THE ARBITRATION PANEL. THEREAFTER, THE ARBITRATION 
PANEL SHALL CONSULT AND CONDUCT A HEARING. IF THE ARBITRATION PANEL DOES 
NOT REACH A UNANIMOUS DECISION, THE CHAIRPERSON SHALL RENDER THE DECISION 
ALONE.

14.06 TIME IS OF THE ESSENCE WITH RESPECT TO SUCH ARBITRATION, AND 
THE ARBITRATRATION PANEL SHALL BE INSTRUCTED TO BEGIN THE PROCEEDING, 
CONDUCT THE PROCEEDING AND RENDER A DECISION AS EXPEDITIOUSLY AS 
PRACTICABLE. A DECISION CONCERNING A FUNDAMENTAL DECISION DEADLOCK SHALL 
BE RENDERED WITHIN THIRTY (30) DAYS FOLLOWING FINAL SELECTION OF THE 
ARBITRATION PANEL. A DECISION OF THE ARBITRATRATION PANEL SHALL BE FINAL AND 
BINDING UPON THE PARTIES, AND JUDGMENT MAY BE OBTAINED THEREON BY ANY 
PARTY BY A COURT OF COMPETENT JURISDICTION AS PROVIDED IN THIS AGREEMENT. 
EACH PARTY SHALL BEAR THE COST OF PREPARING AND PRESENTING ITS RESPECTIVE 
CASE. THE COST OF THE ARBITRATION, INCLUDING THE FEES AND EXPENSES OF THE 
ARBITRATRATION PANEL, SHALL BE SHARED EQUALLY BY THE PARTIES UNLESS THE 
AWARD PROVIDES OTHERWISE.

14.07 Continued Performance. Except where prevented from doing so by the matter in 
dispute, the Parties agree to continue performing their obligations under this Agreement while any 
good faith dispute is being resolved unless and until such obligations are enjoined by judicial order 
or are terminated by the termination or expiration of the applicable SOW or this Agreement.

Article XV. TRADEMARKS, TRADE NAMES AND BRANDING

15.01 Publicity; Press Releases. The Parties may by mutual written consent agree to 
issue ajoint press release describing the collaboration of the Parties. In addition, each of the Parties 
may, at such Party’s discretion: (a) identify the existence of this Agreement and the name of the 
other Party; (b) hyperlink from an appropriate area within its web site to the other Party’s home 
page; and (c) display the other Party's logo on the its web site (in accordance with such Party’s 
guidelines for the use of such mark). The Parties shall also consult regularly during the term of the 
Agreement and issue, as and when appropriate, such further press releases and/or other publicity 
materials as may be appropriate. The contents of the any press releases issued by the Parties shall 
be subject to the approval of each Party, which approval shall not be unreasonably withheld or 
delayed.

15.02 Use of Name in Promotional Materials. Each Party shall, with prior written approval 
of the other Party (which will not be unreasonably withheld or delayed), be permitted to use the 
other Party’s name in connection with proposals to prospective customers and to refer to the other 
Party in print or electronic form for marketing or reference purposes, provided however that such 
proposals and marketing and reference materials are approved in advance by the other Party.

15.03 Usage Guidelines. SSN shall comply with WSS’s logo, trademark and branding 
usage guidelines (attached hereto as Exhibit D), which WSS shall provide to SSN, and as the same
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