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UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

 

No. 26-1212 

D.V.D.; M.M.; E.F.D.; O.C.G., PLAINTIFFS, APPELLEES 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY;  
MARKWAYNE MULLIN, SECRETARY OF DEPARTMENT 

OF HOMELAND SECURITY (DHS); TODD BLANCHE,*1 

UNITED STATES ATTORNEY GENERAL; ANTONE MONIZ, 
SUPERINTENDENT OF THE PLYMOUTH COUNTY  

CORRECTIONAL FACILITY, DEFENDANTS, APPELLANTS 

 

Filed:  Sept. 18, 2026 

 

Appeal from the United States district court  
for the district of Massachusetts 

[Hon. Brian E. Murphy, U.S. District Judge] 

 

Before:  MONTECALVO, HOWARD, and AFRAME, Cir-
cuit Judges. 

AFRAME, Circuit Judge.  The U.S. Department of 
Homeland Security (“DHS”) appeals a final judgment 
in favor of a class of noncitizens with final removal or-
ders who, pursuant to DHS policy documents issued in 
March and July of 2025 (collectively, “the Guidance”), 
face removal to countries neither designated in their re-
moval orders nor identified in writing during prior re-

 
*  Pursuant to Federal Rule of Appellate Procedure 43(c)(2), At-

torney General Todd Blanche is automatically substituted for for-
mer Attorney General Pamela J. Bondi. 
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moval proceedings as potential countries of removal. 1  
Following the parties’ lead, we call these removals 
“third-country removals.” 

The final judgment contains five declarations that, 
together, construe applicable law to require DHS to 
take three actions when executing third-country remov-
als that are not contemplated by the Guidance:  (1) to 
seek first to remove class members to countries they 
have designated or of which they are subjects, nation-
als, or citizens; (2) to provide class members with effec-
tive notice of DHS’s intention to remove them to a spec-
ified third country; and (3) to provide class members 
with a meaningful opportunity to contest removal to 
that third country on the ground that they have a rea-
sonable fear of being persecuted or tortured there.  See 
28 U.S.C. § 2201(a).  The judgment also vacates and sets 
aside the Guidance as unlawful under the Administra-
tive Procedure Act (“APA”).  5 U.S.C. § 706(2)(A), (C). 

For reasons we shall explain, the representative 
plaintiffs lack Article III standing as to their “sequenc-
ing” claim.  This requires us to vacate the two declara-
tions regarding DHS’s obligation first to seek to remove 
class members to countries they have designated for re-
moval or of which they are subjects, nationals, or citi-
zens.  Otherwise, we affirm the judgment. 

 

 
1  Other defendants-appellants include DHS Secretary Mark-

wayne Mullin; U.S. Attorney General Todd Blanche; and Plymouth 
County Correctional Facility Superintendent Antone Moniz,  
who is the legal custodian of named plaintiff E.F.D.  All these  
defendants-appellants are sued in their official capacities.  To sim-
plify, we refer to defendants-appellants collectively as “DHS.” 
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I. 

The district court has published three thorough 
memoranda and orders addressing the many issues in-
volved in this litigation.  D.V.D. v. U.S. Dep’t of Home-
land Sec. (“D.V.D. III”), 821 F. Supp. 3d 102 (D. Mass. 
2026); D.V.D. v. U.S. Dep’t of Homeland Sec. (“D.V.D. 
II”), 786 F. Supp. 3d 223 (D. Mass. 2025); D.V.D. v. 
Dep’t of Homeland Sec. (“D.V.D. I”), 778 F. Supp. 3d 
355 (D. Mass. 2025).  Interested readers should consult 
those orders for additional background.  Here, we con-
fine our discussion to matters relevant to our disposi-
tion of this appeal. 

On March 23, 2025, four noncitizens—D.V.D., M.M., 
E.F.D., and O.C.G.—filed this lawsuit as a putative 
class action under, as is relevant here, the APA.  See 5 
U.S.C. § 706(2)(A), (C).  The complaint principally al-
leged that DHS had adopted a new, unlawful policy of 
removing noncitizens with final removal orders to 
“third countries”—i.e., countries not mentioned in their  
final removal orders—without providing them with ef-
fective notice and a meaningful opportunity to claim 
that they reasonably feared persecution or torture in 
those countries.  We refer to such claims collectively as 
“fear-based claims.” 

In support of this allegation, the plaintiffs relied 
upon, inter alia, a February 18, 2025, directive issued by 
U.S. Immigration and Customs Enforcement (“ICE”), 
an agency housed within DHS. The directive, which was 
attached to the complaint, instructed ICE officers to 
“review for removal” cases involving noncitizens who 
had been granted protection from removal to one or 
more specific countries based on a fear-based claim.  
The directive ordered officers to “determine the viabil-
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ity of removal to a third country and accordingly whether 
the alien should be re-detained.”  The plaintiffs sought 
class certification and provisional relief.  On March 28, 
2025, the district court granted the plaintiffs a tempo-
rary restraining order, which DHS promptly appealed 
and moved this Court to stay.  Two days later, on March 
30, 2025, while that appeal and motion to stay were 
pending, DHS issued a policy document titled “Guidance 
Regarding Third Country Removals.”  Under this pol-
icy document, prior to any third-country removal, 

DHS must determine whether that country has pro-
vided diplomatic assurances that aliens removed from 
the United States will not be persecuted or tortured.  
If the United States has received such assurances, 
and if the Department of State believes those assur-
ances to be credible, the alien may be removed with-
out the need for further procedures.  If the United 
States has not received those assurances, or if the 
Department of State does not believe them to be 
credible, DHS must follow the procedures below. 

DHS will first inform the alien of removal to that 
country.  Immigration officers will not affirmatively 
ask whether the alien is afraid of being removed to 
that country.  . . . 

Immigration officers will refer any alien who affirm-
atively states a fear of removal to U.S. Citizenship 
and Immigration Services (USCIS) for a screening 
for eligibility for protection under INA § 241(b)(3) 
and the Convention Against Torture (CAT) for the 
country of removal. 

 



5 

 

In cases where the alien affirmatively states a fear, 
USCIS will generally screen the alien within 24 hours 
of referral from the immigration officer.  This screen-
ing may be done remotely.  USCIS will determine 
whether the alien would more likely than not be per-
secuted on a statutorily protected ground or tor-
tured in the country of removal.  If USCIS deter-
mines that the alien has not met this standard, the 
alien will be removed. 

If USCIS determines that the alien has met this 
standard  . . .  , USCIS will refer the matter to the 
Immigration Court [either in the first instance or 
through a motion to reopen, as appropriate].  . . .  
Alternatively, ICE may choose to designate another 
country for removal. 

Thus, the March 30, 2025, policy document does not 
require DHS to give noncitizens notice before their re-
moval to a third country from which the State Depart-
ment believes it has received credible diplomatic assur-
ances that noncitizens removed to that country will not 
be persecuted or tortured.2  And it contemplates only 

 
2  Nor does the March 30, 2025, policy document provide protec-

tion against “chain refoulement.”  Chain refoulement occurs when 
a country removes someone to a second country, which, in turn, 
sends the person to a third country to which the original removing 
country could not, often because of a finding that the person likely 
would be persecuted or tortured if removed there.  The class al-
leges that many of its members have been subject to chain re-
foulement.  See generally S. Comm. on Foreign Rels., Minority 
Rep., At What Cost?  Inside the Trump Administration’s Secret  
Deportation Deals 5 (2026) (stating that “[a]s of January 2026, 
more than eighty percent of the migrants sent to third countries 
paid by the United States to take them in have already returned 
to their country of origin or are in the process of doing so”).  For 
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minimal notice before removal to a third country which 
has not given the State Department such assurances.  
After DHS issued the March 30, 2025, policy document, 
this case largely focused on that document’s lawfulness 
and on certain jurisdictional and remedial issues impli-
cated by the plaintiffs’ challenge. 

On April 7, 2025, this Court denied DHS’s motion for 
a stay of the temporary restraining order pending ap-
peal.  On April 18, 2025, the district court granted the 
plaintiffs’ motion for class certification and granted in 
part their motion for a preliminary injunction.  The 
court certified the following class: 

All individuals who have a final removal order issued 
in proceedings under Section 240 [8 U.S.C. § 1229a], 
241(a)(5) [8 U.S.C. § 1231(a)(5)], or 238(b) [8 U.S.C. 
§ 1228(b)] of the [Immigration and Nationality Act 
(“INA”)]  (including  withholding-only proceedings) 
whom DHS has deported or will deport on or after 
February 18, 2025, to a country (a) not previously 
designated as the country or alternative country of 
removal, and (b) not identified in writing in the prior 
proceedings as a country to which the individual 
would be removed. 

 

 

example, the class points to named plaintiff O.C.G. as an example 
of chain refoulement under DHS’s third-country removal policy.  
An immigration judge granted O.C.G. withholding of removal to 
Guatemala, his country of citizenship, meaning U.S. immigration 
authorities could not remove him to Guatemala based on a likeli-
hood that he would be persecuted there.  Under DHS’s third-coun-
try removal policy, O.C.G. was removed to Mexico, and from there 
Mexico deported him to Guatemala. 
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The court also imposed on DHS several requirements 
designed to provide class members, prior to any third-
country removal, with written notice that they face re-
moval to a specified third country and a meaningful op-
portunity to raise certain fear-based claims about their 
removal to that country. 

On April 22, 2025, DHS appealed the preliminary in-
junction and moved this Court to stay the injunction 
pending appeal.  On May 16, 2025, we denied the motion 
for a stay.  About a month later, however, the U.S. Su-
preme Court granted DHS a stay pending our disposi-
tion of the preliminary-injunction appeal and its dispo-
sition of any subsequent petition for a writ of certiorari.  
Following the Supreme Court’s action, on July 9, 2025, 
DHS reaffirmed by memorandum its intention to follow 
the March 30, 2025, policy document.  See Memoran-
dum from Todd M. Lyons, Acting Director, ICE, to All 
ICE Employees, Third Country Removals Following 
the Supreme Court’s Order in Department of Homeland 
Security v. D.V.D., No. 24A1153 (U.S. June 23, 2025) 
(“ICE must adhere to [former] Secretary of Homeland 
Security Kristi Noem’s [policy document.]”).  The mem-
orandum also clarified that ICE “will generally wait at 
least 24 hours following service of the Notice of Re-
moval before effectuating removal” of a noncitizen to a 
third country from which the State Department has not 
received credible diplomatic assurances that individuals 
removed from the United States would not be perse-
cuted or tortured.  As mentioned above, we refer to the 
March 30, 2025, and July 9, 2025, policy documents to-
gether as “the Guidance.” 

On February 3, 2026, this Court held oral argument 
on DHS’s appeal of the preliminary injunction.  At ar-
gument, the class renewed an earlier request that we 
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terminate the appeal and remand for the district court 
to dissolve the preliminary injunction, in accordance with 
the district court’s indicative order, and issue merits 
rulings on pending motions to dismiss filed by DHS and 
for partial summary judgment filed by the class.  On 
February 20, 2026, we granted the class’s request, ter-
minated DHS’s appeal of the preliminary injunction, 
and remanded. 

On February 25, 2026, the district court entered a 
memorandum and order dissolving the preliminary in-
junction and resolving the class’s claims. As is relevant 
here, the court first rejected several challenges to its 
jurisdiction. The court then held that, under applicable 
law, third-country removals pursuant to the Guidance 
are unlawful in three ways. 

First, third-country removals under the Guidance 
are inconsistent  with  the  requirements  of 8 U.S.C.  
§ 1231(b)(2)(A)-(D), and related regulations, which re-
quire DHS first to seek to remove class members to a 
class member’s designated country of removal and sub-
sequently to a country of which they are a subject, na-
tional, or citizen, before removing them to third coun-
tries under 8 U.S.C. § 1231(b)(2)(E), the statutory pro-
vision authorizing third-country removals.  We refer to 
compliance with this statutory hierarchy as “sequenc-
ing.” 

Second, third-country removals under the Guidance 
do not comport with the notice-and-hearing require-
ments implicit in 8 U.S.C. § 1231(b)(3), and related reg-
ulations, which require DHS to withhold the removal of 
eligible class members to countries, including third 
countries, where their “life or freedom would be threat-
ened  . . .  because of [their] race, religion, nationality, 
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membership in a particular social group, or political 
opinion.”  We refer to the claims of class members who 
would invoke § 1231(b)(3), and related regulations, as 
“fear-of-persecution claims.” 

Third, third-country removals under the Guidance 
do not comport with the notice-and-hearing require-
ments imposed by the Fifth Amendment’s Due Process 
Clause with respect to the rights of those seeking relief 
under the Foreign Affairs Reform and Restructuring 
Act of 1998 (“FARRA”), Pub. L. No. 105-277, div. G, Ti-
tle XXII, § 2242, 112 Stat. 2681, 2681-822 (codified as 
Note to 8 U.S.C. § 1231), and related regulations, which 
implement Article 3 of the international Convention 
Against Torture (“CAT”) by prohibiting removal of all 
class members to countries where they likely would be 
tortured.  We refer to claims of class members who 
would invoke the FARRA/CAT, and related regula-
tions, as “fear-of-torture claims.”  As noted already, we 
refer collectively to these claims as “fear-based claims.” 

Based on these determinations, the district court is-
sued a final judgment containing the declaratory and 
APA-based relief described above.  Reduced to its es-
sence, the judgment declared applicable law to require 
DHS to engage in statutory sequencing when removing 
all class members and to provide every class member 
with effective notice and a meaningful opportunity to 
raise any fear-based claim regarding their removal to a 
third country.  The judgment also set aside the Guid-
ance as unlawful under the APA insofar as it authorizes 
removals that do not comply with these requirements. 

This appeal followed. 
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II. 

In its briefing, DHS first contests the scope of the 
district court’s remedial order and then challenges the 
court’s jurisdictional, merits, and class-certification rul-
ings.  To facilitate our analysis, we address the issues in 
a different order.  We start with class certification, next 
discuss the jurisdictional challenges, then address the 
merits, and conclude with questions of remedy. 

A. Class Certification 

DHS argues that the district court erred in certify-
ing the class.  We review that decision for abuse of dis-
cretion.  See, e.g., Nightingale v. Nat’l Grid USA Serv. 
Co., 107 F.4th 1, 11 (1st Cir. 2024) (class-certification 
orders are reviewed for an abuse of discretion).  While 
this case was pending in the district court, DHS did not 
seek an interlocutory appeal of the court’s class-certifi-
cation order, see Fed. R. Civ. P. 23(f  ) (authorizing peti-
tions for permission from a court of appeals to challenge 
an order granting or denying class certification), or a 
prejudgment decertification of the class, see Fed. R. 
Civ. P. 23(c)(1)(C) (authorizing amendment of an order 
granting or denying class certification before final judg-
ment).  We now face an appeal of a final judgment 
providing class-based relief.  We therefore focus on 
whether the class-based relief provided in that judg-
ment meets the requirements of Federal Rule of Civil 
Procedure 23. 

Rule 23 imposes several requirements for class cer-
tification.  First, under Rule 23(a), the party seeking 
certification must establish that 

(1) the class is so numerous that joinder of all mem-
bers is impracticable; (2) there are questions of law 
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or fact common to the class; (3) the claims or de-
fenses of the representative parties are typical of the 
claims or defenses of the class; and (4) the repre-
sentative parties will fairly and adequately protect 
the interests of the class. 

Fed. R. Civ. P. 23(a).  Additionally, the class must sat-
isfy at least one of Rule 23(b)’s requirements.  Wal-Mart 
Stores, Inc. v. Dukes, 564 U.S. 338, 345 (2011).  Here, 
the plaintiffs sought class certification pursuant to Rule 
23(b)(2), which requires that “the party opposing the 
class has acted or refused to act on grounds that apply 
generally to the class, so that final injunctive relief or 
corresponding declaratory relief is appropriate respect-
ing the class as a whole.”  As the Supreme Court has 
explained: 

The key to the [Rule 23](b)(2) class is the indivisible 
nature of the injunctive or declaratory remedy  
warranted—the notion that the conduct is such that 
it can be enjoined or declared unlawful only as to all 
of the class members or as to none of them.  . . .  In 
other words, Rule 23(b)(2) applies only when a single 
injunction or declaratory judgment would provide 
relief to each member of the class.  It does not au-
thorize class certification when each individual class 
member would be entitled to a different injunction or 
declaratory judgment against the defendant. 

Id. at 360 (citation modified). 

The district court certified the class after finding 
that it met all four requirements of Rule 23(a) and sat-
isfied the requirements of Rule 23(b)(2).  The court con-
cluded that numerosity was uncontested, that common-
ality and typicality were satisfied by the fact that all pu-
tative class members were asserting a common right to 
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notice and a meaningful opportunity to present a fear-
based claim before removal to a third country, and that 
the identified representatives would fairly and ade-
quately represent the class.  Then, following the devel-
opment of a summary-judgment record, the court is-
sued a final judgment which, as we have explained, de-
clared DHS’s legal obligations to engage in statutory 
sequencing and to provide class members with notice 
and a meaningful opportunity to raise fear-based claims.  
The court provided this relief, along with vacatur of the 
Guidance, to all class members after determining that 
all class members were entitled to such relief and that 
no class member was entitled to any relief that differed 
from that provided to all other class members.  The dis-
trict court thus acted consistently with Rule 23, given 
the class’s claims and the remedies sought.  Id. 

DHS’s principal arguments to the contrary present 
variants of two underlying assertions.  The first is that 
all class members do not have the same downstream 
procedural rights and the same entitlement to assert 
the same fear-based claims.  The second is that the rep-
resentative parties are not identically situated to each 
other and the class in terms of whether they have been 
awarded relief based on a fear-based claim and whether 
they will raise such claims concerning removal to a third 
country. But as the district court recognized, whether 
all class members are similarly situated along these 
lines does not matter for class-certification purposes.  
What matters is that all class members are similarly sit-
uated as to the specific allegations at the heart of this 
case:  (1) entitlement to sequencing, and (2) entitlement 
to notice and an opportunity to assert fear-based claims 
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before removal to a third country. 3   That some may 
claim fear of persecution under § 1231(b), others fear of 
torture under the FARRA/CAT, and still others fear of 
both does not affect the uniform relief granted by the 
district court. 

DHS offers two additional class-certification argu-
ments that warrant only brief discussion. The first is 
premised on the fact that the class includes noncitizens 
who have expedited removal orders, see 8 U.S.C.  
§ 1225(b)(1), that have been reinstated, see § 1231(a)(5).  
DHS seeks to establish the divisibility of the class, and 
thus its impropriety, see Wal-Mart Stores, 564 U.S. at 
360, by observing that expedited removal orders cannot 
be challenged in a class action for declaratory relief be-
cause of § 1252(e)(1)(A).  That provision prevents a 
court from granting declaratory relief with respect  
to expedited removal orders under § 1225(b)(1).  DHS 
also points to the more general limits contained in  
§ 1252(e)(1)(B), which circumscribe a court’s power to 
certify classes of noncitizens with expedited removal or-
ders.  But the premise of this argument is incorrect.  
The class does not include noncitizens whose operative 

 
3  DHS observes, correctly, that the class includes some mem-

bers who are ineligible to assert fear-of-persecution claims under 
§ 1231(b)(3).  That is because certain individuals are statutorily 
ineligible for such protection based on their history of engaging  
in persecution themselves, their criminal history, or the danger 
they pose to national security, among other factors.  See 8 U.S.C. 
§ 1231(b)(3)(B) (listing groups of noncitizens who are ineligible to 
raise a claim of likely persecution).  But DHS does not dispute that 
every member of the class is entitled to assert a fear-of-torture 
claim under the FARRA/CAT.  See 8 C.F.R. §§ 208.16(c), 208.17, 
1208.16(c), 1208.17.  Thus, while some class members may not as-
sert fear-of-persecution claims, all class members may assert a 
fear-based claim of some sort. 
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removal orders are expedited removal orders under  
§ 1225(b)(1); it includes only noncitizens with such or-
ders that have been reinstated pursuant to § 1231(a)(5).  
And § 1252(e)(1)(A) and (B) do not apply to reinstated 
removal orders under § 1231(a)(5).  See 8 U.S.C.  
§ 1252(e) (“Judicial review of orders under section 
1225(b)(1)”). 

DHS also contests the adequacy of the representa-
tive parties because “the class is not limited to a defined 
set of aliens  . . .  but instead purports to include ‘[a]ll’ 
aliens in the future who will be removed to a third coun-
try.”  DHS asserts, without further elaboration, that 
this fact renders the representative parties inadequate 
because “if this Court or the Supreme Court rules 
against [the plaintiffs] on the merits, every alien in the 
future will be bound by the judgment and thus pre-
cluded from bringing his own challenge to the Guidance 
or similar third-country removal policy in the future.”  
But because final judgments rarely bind non-parties to 
a lawsuit, see Smith v. Bayer Corp., 564 U.S. 299, 312-
13 (2011), it is difficult to see how future parties would 
be bound by a judgment for DHS.  In any event, DHS 
neither presented this argument to the district court 
nor argues to this Court that the alleged mistake con-
stitutes plain error.  Accordingly, we regard the argu-
ment as waived.  See, e.g., United States v. Martínez-
Mercado, 132 F.4th 61, 68-69 (1st Cir. 2025). 

B. Jurisdictional Issues 

DHS argues that the district court lacked jurisdic-
tion over the class’s APA claims pursuant to several pro-
visions of the INA that either strip or channel federal-
court jurisdiction.  We address the applicability of these 
provisions seriatim. 
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1. 8 U.S.C. § 1252(g) 

DHS first argues that this lawsuit is entirely pre-
cluded by § 1252(g), a jurisdiction-stripping provision 
added to the INA by the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (“IIRIRA”).  
See Reno v. Am.-Arab Anti-Discrimination Comm. 525 
U.S. 471, 472-73 (1999) (“AADC”).  Section 1252(g), cap-
tioned “Exclusive jurisdiction,” states in relevant part 
that “[e]xcept as provided in [§ 1252]  . . .  no court shall 
have jurisdiction to hear any cause or claim by or on be-
half of any alien arising from the decision or action  . . .  
to commence proceedings, adjudicate cases, or execute 
removal orders.”  8 U.S.C. § 1252(g). 

The district court rejected DHS’s § 1252(g) argument, 
reasoning that this section reaches only claims based on 
DHS’s exercise of prosecutorial discretion and not pol-
icy challenges such as those brought by the class.  DHS 
contests this ruling by advancing the same but-for read-
ing of the statute that it unsuccessfully pressed below. 
DHS starts with an assertion that the class’s claims are 
barred by the statute because “a claim about where an 
alien will be removed is, ipso facto, a ‘claim’ ‘arising from 
the decision or action’ to ‘execute [a] removal order[].’  ”  
“Indeed,” the argument continues, “if the government 
were not ‘execut[ing a] removal order’ against an alien, 
the alien would not even be a member of the class here, 
much less have standing to challenge the Guidance.”  
“By definition then,” the argument concludes, “each and 
every class member necessarily is raising a claim aris-
ing out of the government’s action to execute his re-
moval order.” 

As an initial matter, an essential premise of DHS’s 
argument—that third-country removals pursuant to the 
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Guidance are “decision[s] or action[s]” to “execute” the 
class’s “removal order[s]”—is flawed.  Removal orders 
are not mere directives that noncitizens be removed 
from the country; such orders also must “identify a coun-
try, or countries in the alternative, to which the alien’s 
removal may in the first instance be made, pursuant to 
the provisions of [§ 1231(b)].”  8 C.F.R. § 1240.12(d); see 
also id. § 1240.10(f  ) (“The [immigration judge] shall also 
identify for the record a country, or countries in the al-
ternative, to which the alien’s removal may be made pur-
suant to [§ 1231(b)(2)] if the country of the alien’s des-
ignation will not accept him or her into its territory, or 
fails to furnish timely notice of acceptance, or if the al-
ien declines to designate a country.”).  Further, removal 
orders explicitly require DHS to observe § 1231(b)’s other 
constraints on its authority when it cannot remove a 
noncitizen to the country or countries identified in his 
or her removal order.  Id. § 1240.12(d) (“In the event 
that [DHS] is unable to remove the alien to the specified 
or alternative country or countries, the [removal] order  
. . .  does not limit the authority of [DHS] to remove the 
alien to any other country as permitted by [§ 1231(b)].” 
(emphasis added)); see also id. §§ 208.16(f ), 241.15, 
1208.16(f  ). 

The class does not contest its removability. Nor does 
it challenge the validity of its removal orders, seek to 
delay or thwart the execution of those orders, or deny 
that its members can be removed lawfully to third coun-
tries based on those orders. Rather, the class seeks a 
declaration that its members cannot lawfully be re-
moved to third countries, as permitted by § 1231(b), with-
out first being provided effective notice and a meaning-
ful opportunity to raise fear-based claims concerning 
those countries.  The class contends that carrying out 
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removals without providing these two essential compo-
nents of due process ignores legal requirements implicit 
in the scheme permitting their removal to a country not 
identified in their removal orders.  See Mullane v. Cent. 
Hanover Bank & Tr. Co., 339 U.S. 306, 314 (1950) (“An 
elementary and fundamental requirement of due pro-
cess in any proceeding which is to be accorded finality 
is notice reasonably calculated, under all the circum-
stances, to apprise interested parties of the pendency of 
the action and afford them an opportunity to present 
their objections.”). 

We address the merits of the class’s argument below. 
For now, it suffices to observe that a claim directed at 
DHS’s adoption of policies involving identification of a 
country of removal not contemplated by the removal or-
der does not arise from the decision or action to “exe-
cute” that order.  § 1252(g).  If anything, it arises from 
the decision or action not to execute the country-desig-
nation aspect of the removal order when removing class 
members.  Thus, the challenge here is not to DHS’s de-
cision or action to “execute” class members’ removal or-
ders even under DHS’s but-for reading of § 1252(g).  
See Ibarra-Perez v. United States, 154 F.4th 989, 997 
(9th Cir. 2025) (explaining that removal to a country not 
mentioned in one’s order of removal is not “execution” 
of the removal order under § 1252(g)).4  

 
4  This conclusion is reinforced by the “familiar principle of stat-

utory construction” that, “[w]hen a statute is ‘reasonably suscep-
tible to divergent interpretation, we adopt the reading that ac-
cords with traditional understandings and basic principles:   that 
executive determinations generally are subject to judicial review.’ ”  
Kucana v. Holder, 558 U.S. 233, 251 (2010) (quoting Gutierrez de 
Martinez v. Lamagno, 515 U.S. 417, 434 (1995)); see also id. (“We 
have consistently applied [the interpretive principle quoted above] 
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In any event, as the district court recognized, DHS’s 
but-for reading of § 1252(g) is foreclosed by Supreme 
Court precedent.  The Supreme Court has held that  
§ 1252(g) does not strip jurisdiction over all cases in-
volving claims challenging removals; rather, it only does 
so when the claim involves one of the “three discrete ac-
tions” listed in § 1252.  See AADC, 525 U.S. at 482.  To 
harmonize § 1252(g) with other provisions of the INA 
following enactment of the IIRIRA, the Court has read 
the statute to strip jurisdiction only over challenges to 
decisions or actions to deny requests for discretionary 
relief from removal (such as deferred action) and in-
stead to commence proceedings, adjudicate cases, or ex-
ecute removal orders against noncitizens.  See id. at 
482-85; see also Dep’t of Homeland Sec. v. Regents of 
the Univ. of Cal., 591 U.S. 1, 19 (2020) (reaffirming that 
§ 1252(g) does not cover “all claims arising from depor-
tation proceedings”); INS v. St. Cyr, 533 U.S. 289, 311 
n.34 (2001) (similar); Jennings v. Rodriguez, 583 U.S. 
281, 294 (2018) (plurality opinion) (stating that AADC 
did not interpret § 1252(g) “to sweep in any claim that 
can technically be said to ‘arise from’ the three listed 
actions” but instead “to refer to just those three specific 
actions themselves”); Jennings, 583 U.S. at 355 (Breyer, 
J., dissenting) (agreeing with the plurality’s under-
standing on this point).  And, as we have stated, this is 
not a case involving requests by noncitizens for discre-
tionary relief from the execution of their removal or-
ders. 

Circuit precedent also conflicts with DHS’s but-for 
reading of the statute.  In Kong v. United States, 62 

 

to legislation regarding immigration, and particularly to questions 
concerning the preservation of federal-court jurisdiction.”). 
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F.4th 608 (1st Cir. 2023), we considered whether § 1252(g) 
barred a noncitizen’s Federal Tort Claims Act claim 
that arose from his arrest and detention for the purpose 
of removing him to Cambodia.  Id. at 608-09.  We held 
that it did not.  In so ruling, we confirmed that while 
“[the petitioner’s] claim of improper detention ‘arose 
from’ the government’s decision to execute his removal” 
in a but-for sense, id. at 613, reading § 1252(g) to bar his 
claim would be contrary to the Supreme Court decisions 
discussed above, see id. at 612-13. 

Moreover, we explained, reading § 1252(g) to fore-
close the petitioner’s claim also would conflict with prior 
circuit precedent rejecting a but-for reading of the stat-
utory phrase “arising from” in the context of § 1252(b)(9), 
a jurisdiction-channeling provision of the INA that we 
discuss below.  See Kong, 62 F.4th at 613-17 (analyzing 
Aguilar v. U.S. Immigr. & Customs Enf  ’t Div. of the 
Dep’t of Homeland Sec., 510 F.3d 1, 9-12 (1st Cir. 2007)).  
Finally, we noted that construing § 1252(g) to permit 
the petitioner’s claim to proceed was consistent with 
cases from other circuits.  Id. at 617-18 (citing Arce v. 
United States, 899 F.3d 796, 800 (9th Cir. 2018) (holding 
that a challenge to removal in violation of a judicial stay 
order was not barred by § 1252(g)), Madu v. Att’y Gen., 
470 F.3d 1362, 1368 (11th Cir. 2006) (explaining that a 
challenge to the legality of detention was distinct from 
a challenge to the government’s discretionary decision 
to execute a removal not barred by § 1252(g)), and Gar-
cia v. Att’y Gen., 553 F.3d 724, 729 (3d Cir. 2009) (stat-
ing that § 1252(g)’s jurisdictional bar does not apply 
when a petitioner “is not challenging the discretionary 
decision to commence proceedings, but is challenging 
the very authority to commence those proceedings”)); 
see also Ibarra-Perez, 154 F.4th at 997 (holding post-
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Kong that § 1252(g) did not bar a noncitizen’s claim that 
“he had a right to meaningful notice and an opportunity 
to present a fear-based claim before he was removed to 
[a third country]”).5  

Again, the class is not challenging DHS’s discretion-
ary decision or action to proceed with the removal of 
class members.  Nor is it challenging DHS’s authority 
to remove class members to third countries.  Rather, 
the class is challenging the lawfulness of DHS conduct-
ing third-country removals without first providing class 
members with effective notice and a meaningful oppor-
tunity to raise any fear-based claims they might have 
about removal to a particular third country.  Accord-
ingly, under Supreme Court and circuit precedent, the 

 
5  DHS cites E.F.L. v. Prim, 986 F.3d 959, 965 (7th Cir. 2021), and 

Rauda v. Jennings, 55 F.4th 773, 777-78 (9th Cir. 2022), for the prop-
osition that “[§] 1252(g) is not limited to only the discretionary as-
pects of the [three actions specified in the statute]; its text reaches 
‘any’ action taken to ‘execute removal orders.’ ”   But these cases 
differ fundamentally from the present action.  Both involved re-
quests from noncitizens that courts delay the execution of their 
removal orders while certain administrative petitions they had 
filed remained pending.  See E.F.L., 986 F.3d at 961-62; Rauda, 55 
F.4th at 775-76.  In both cases, the noncitizens sought to avoid the 
jurisdictional bar by casting their requests as challenges to the 
government’s authority to remove them while their petitions were 
pending, and in both cases, the court rejected their recharacteri-
zation efforts and emphasized that § 1252(g) precludes all chal-
lenges to the government’s decision to execute a removal order, 
regardless of how the challenge is framed.  See E.F.L., 986 F.3d 
at 964-965; Rauda, 55 F.4th at 777-78.  Here, as we have explained, 
the class does not challenge the decision to execute their removal 
orders.  Rather, it seeks a declaration that class members are en-
titled to effective notice and a meaningful opportunity to raise 
fear-based claims if the government seeks to carry out their re-
movals to countries not contemplated by their removal orders. 
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class’s claims are not barred by § 1252(g).  As the dis-
trict court recognized, the mere fact that the class’s po-
tential fear-based claims would not have arisen but for 
DHS’s decision or action to remove class members does 
not bring the claims within § 1252(g)’s bar on jurisdic-
tion. 

2. 8 U.S.C. § 1252(a)(4) and FARRA § 2242(d) 

DHS next argues that the district court erred by  
rejecting its argument that 8 U.S.C. § 1252(a)(4) and  
§ 2242(d) of the FARRA strip it of jurisdiction over the 
class’s fear-of-torture-related claim.  That claim, again, 
is that the Guidance violates the APA insofar as it au-
thorizes third-country removals without giving class 
members effective notice and a meaningful opportunity 
to assert, under the FARRA/CAT, a fear-of-torture claim 
with respect to the third country.  Section 1252(a)(4) 
states in relevant part that “[n]otwithstanding any other 
provision of law (statutory or non-statutory), including 
[§] 2241 of [T]itle 28,  . . .  a petition for review filed 
with the appropriate court of appeals  . . .  shall be the 
sole and exclusive means for judicial review of any cause 
or claim under [the CAT].”  Section 2242(d) of the 
FARRA states in relevant part: 

[N]othing in this section shall be construed as provid-
ing any court jurisdiction to consider or review claims 
raised under [the FARRA/CAT] or this section, or 
any other determination made with respect to [the 
FARRA/CAT’s policy to refrain from sending any 
person to a country where there are substantial 
grounds for believing the person would be in danger 
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of being subjected to torture], except as part of the 
review of a final order of removal.  . . .6  

The district court rejected DHS’s jurisdiction-strip-
ping argument, insofar as it is premised on § 1252(a)(4), 
because the class’s APA claim is not a “cause or claim 
under [the FARRA/CAT].”  See Am. Well Works Co. v. 
Layne & Bowler Co., 241 U.S. 257, 260 (1916) (“A suit 
arises under the law that creates the cause of action.”).  
DHS challenges this ruling with the following argu-
ment:  “But [the] CAT, a non-self-executing treaty, does 
not itself create any justiciable cause of action.  If the 
court were correct, [§] 1252(a)(4) would not apply to any 
claims and would effectively be rendered meaningless. 
That cannot be right.” 

This argument is confusing.  Congress enacted  
§ 1252(a)(4) as part of the REAL ID Act of 2005 to clar-
ify, as the text of the statute says, that noncitizens may 
not raise CAT claims in habeas corpus petitions under 
28 U.S.C. § 2241.  See, e.g., Nasrallah v. Barr, 590 U.S. 
573, 580-81 (2020); Kapoor v. DeMarco, 132 F.4th 595, 
606-10 (2d Cir. 2025).  The statute will continue to do 

 
6  In framing its jurisdictional challenge to the district court’s 

FARRA/CAT ruling, DHS quotes § 2242(d) as stating that “no 
court shall have jurisdiction to review  . . .  any  . . .  determination 
made with respect to the application of [the FARRA/CAT]  .  . .  ex-
cept as part of the review of a final order of removal.”  These ellip-
ses render the quotation materially inaccurate.  Section 2242(d) in 
fact states that “no court shall have jurisdiction to review the reg-
ulations adopted to implement this section.” (emphasis added).  
Only after this underscored language does the statute state what 
we quote in the text.  And the provision we quote in the text does 
not purport to oust courts of jurisdiction found elsewhere; it 
merely disclaims that it should serve as a source of jurisdiction.  
See Saint Fort v. Ashcroft, 329 F.3d 191, 201 (1st Cir. 2003). 
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this work irrespective of anything we decide here.  Thus, 
we do not render § 1252(a)(4) meaningless by agreeing 
with the district court.  And the court was clearly cor-
rect in holding that § 1254(a)(4) did not deprive it of  
jurisdiction.  As the court stated, the class’s fear-of- 
torture-related claim arises under the APA, not the 
FARRA/CAT, so § 1252(a)(4) does not apply. 

Turning to FARRA § 2242(d), the district court re-
jected DHS’s jurisdiction-stripping argument insofar as 
it is premised on that section because the relevant por-
tion of the statute, quoted above, says only that it does 
not provide jurisdiction; it does not purport to repeal 
jurisdiction elsewhere provided.  See Saint Fort v. Ash-
croft, 329 F.3d 191, 201 (1st Cir. 2003).  DHS challenges 
this aspect of the court’s ruling with the following argu-
ment: 

But [the court’s] myopic reading overlooks that  
[§] 2242(d) states that “nothing” in [the] FARRA 
supplies jurisdiction to review CAT claims “except” 
as part of a final order of removal.  That language is 
best read to mean that CAT claims may be reviewed 
only via a petition for review. The court’s contrary 
reading  . . .  violates the INA’s command that a pe-
tition for review is the “sole and exhaustive means” 
to review CAT claims “[n]otwithstanding any other 
provision of law.”  8 U.S.C. § 1254(a)(4). 

DHS’s argument is built from two premises:  first, 
that the class’s fear-of-torture-related claim is a CAT 
claim, and second, that the district court construed the 
INA to permit CAT claims to be asserted outside the 
petition-for-review process.  Neither premise is accu-
rate.  As we have just explained, the class’s fear-of- 
torture-related claim arises under the APA, not the 



24 

 

FARRA/CAT.  Moreover, the court clearly appreciated 
the distinction; it did not express any view on whether 
the INA permits a “cause or claim under [the FARRA/  
CAT]” to be asserted outside the petition-for-review 
process as that is not an issue in this case.  The court 
correctly ruled that § 2242(d) of the FARRA did not de-
prive it of jurisdiction over the class’s fear-of-torture-
related claim because that claim arises under the APA, 
not the CAT.7  

 

 

 
7  DHS concludes its case for treating the class’s fear-of-torture-

related claim as jurisdictionally barred with two brief additional 
arguments.  First, DHS argues that the district court erred in fail-
ing to recognize that the claim is barred under the provision of the 
FARRA § 2242(d) stating that “no court shall have jurisdiction to 
review the regulations adopted to implement this section.”   DHS 
contends that this bar applies because the class’s fear-of-torture-
related claim “seek[s] additional procedures with respect to [the] 
CAT beyond those prescribed by the Executive in the applicable 
regulations,” and thus constitutes a challenge to the regulations.   
We reject this characterization of the class’s claim.  The class does 
not seek to engraft “additional procedures” onto the FARRA/CAT 
regulations; rather, it contends that effective notice and a mean-
ingful opportunity to raise fear-of-torture claims are implicitly 
guaranteed by those regulations as they currently exist and that 
the Guidance is unlawful because it conflicts with these existing 
regulations.  Second, DHS argues that the court erred in failing to 
apply § 2242(d)’s jurisdictional bar to the fear-of-torture-related 
claim because the claim challenges a “determination made with re-
spect to the application of the policy set forth in subsection (a),” 
which in turn implements the CAT.  But § 2242(d)’s jurisdictional 
bar does not apply to challenges to such determinations; it applies 
only to challenges to the CAT regulations.  See supra note 6.  
DHS’s argument is thus built on a misconstruction of the statute.  
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3. 8 U.S.C. § 1252(a)(5) and (b)(9) 

DHS’s final jurisdictional argument is that, even if 
applicable law does not strip the federal courts of juris-
diction to entertain the class’s claims regarding its abil-
ity to assert fear-based claims in connection with third-
country removals, the district court could not entertain 
those claims because they may only be asserted in peti-
tions for review of final orders of removal in the courts 
of appeals.  DHS relies upon two jurisdiction-channeling 
provisions in the INA: § 1252(a)(5) and (b)(9).  Section 
1252(a)(5), captioned “Exclusive means of review,” 
states in relevant part that “a petition for review filed 
with an appropriate court of appeals  . . .  shall be the 
sole and exclusive means for judicial review of an order 
of removal.”  Section 1252(b)(9), captioned “Consolida-
tion of questions for judicial review,” states in relevant 
part: 

Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitu-
tional and statutory provisions, arising from any ac-
tion taken or proceeding  brought  to  remove  an al-
ien  . . .  shall be available only in judicial review of 
a final order under this section.  Except as otherwise 
provided in this section, no court shall have jurisdic-
tion  . . .  to review such an order or such questions 
of law or fact. 

Focusing primarily on § 1252(b)(9),8 the district court 
rejected DHS’s alternative, jurisdiction-channeling ar-

 
8  The district court focused on § 1252(b)(9) because DHS did not 

develop an argument for application of § 1252(a)(5) that was inde-
pendent of its § 1252(b)(9) argument.  Because DHS takes the 
same approach on appeal, we follow suit.  But in doing so, we note 
that § 1252(a)(5) would seem to be inapposite because, for reasons 
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gument for reasons the court described as “functional” 
and “categorical.”  The functional reason is that class 
members cannot, as a practical matter, anticipatorily 
raise in their removal proceedings fear-based claims 
about removal to a country not identified in those pro-
ceedings.   See Aguilar, 510 F.3d at 11 (construing  
§ 1252(b)(9) not to bar “claims that cannot effectively be 
handled through the available administrative process”); 
id. at 12 (expressing “hostility toward requiring exhaus-
tion when adequate relief could not feasibly be obtained 
through the prescribed administrative proceedings”).   
The categorical reason is that the Supreme Court has 
interpreted § 1252(b)(9) to contain “targeted language” 
that does not oust the district courts of jurisdiction un-
less the suit seeks “review of an order of removal, the 
decision to seek removal, or the process by which re-
movability will be determined.”  Regents, 591 U.S. at 19 
(citation modified); see also Jennings, 583 U.S. at 294 
(plurality opinion), 355 (Breyer, J., dissenting). 

While there is considerable force to the district 
court’s functional analysis,9 we think it sufficient to re-
ject DHS’s § 1252(b)(9) argument on the purely legal, 
“categorical” grounds that the court alternatively iden-
tified.  DHS attempts to distinguish this case from Re-
gents and Jennings by saying that, unlike those cases, 
this case can be characterized as one that involves an 

 

we have already explained, this case does not involve a challenge 
to a final order of removal. 

9  The district court set forth in depth its reasoning, based on the 
summary-judgment record, that administrative exhaustion is im-
practical for noncitizens raising fear-based claims concerning re-
movals to third countries not identified until after the conclusion 
of their removal proceedings.  See D.V.D. III, 821 F. Supp. 3d at 
131-35. 
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“action” to remove class members.  But DHS fails to 
grapple with the fact that, like Regents and Jennings, 
this is not a case that seeks review of an order of re-
moval, the decision to seek removal, or the process by 
which removability is determined.  Rather, this is a case 
about the procedures DHS must follow when, after it 
decides to remove a person, it chooses to remove them 
to a country not identified in the removal order.  Thus, 
this case challenges action that post-dates any of the 
three contexts identified in Regents and Jennings as 
triggering § 1252(b)(9)’s limitations.  Regents, 591 U.S. 
at 19; Jennings, 583 U.S. at 294 (plurality opinion), 355 
(Breyer, J., dissenting).  Accordingly, § 1252(b)(9) did 
not prohibit the district court from addressing the class’s 
claims. 

C. The Merits 

As explained above, the district court held the Guid-
ance unlawful for three reasons.  First, it held that the 
Guidance is unlawful because it authorizes DHS to con-
duct third-country removals without first engaging in 
statutory sequencing:  that is, without first seeking to 
remove class members to the countries they designate, 
see 8 U.S.C. § 1231(b)(2)(A)-(C), or, failing that, to coun-
tries “of which [they are] subject[s], national[s], or citi-
zen[s],” id. § 1231(b)(2)(D).  Second, it held that the 
Guidance is unlawful for failing to provide eligible class 
members, see supra note 3, with effective notice and a 
meaningful opportunity to raise any fear-of-persecution 
claims they might have about removal to a third coun-
try, as they are entitled to do under § 1231(b)(3) and re-
lated regulations.  Third, it held that the Guidance is 
unlawful for failing to provide class members with no-
tice and a meaningful opportunity to raise any fear-of-
torture claims they might have about removal to a third 
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country under the Fifth Amendment’s Due Process 
Clause.  DHS contests each of these rulings. 

1. Sequencing 

The complaint in this case did not contain allegations 
that DHS unlawfully failed to engage in sequencing prior 
to carrying out third-country removals.  Rather, the is-
sue appears to have first arisen during the summary-
judgment stage of the proceedings.  DHS presents sev-
eral arguments about this procedural irregularity, in-
cluding an argument that none of the representative 
plaintiffs possessed Article III standing to litigate the 
issue.  We agree with DHS that this claim must be dis-
missed, and the declarations based on this claim va-
cated, because the representative plaintiffs lack Article 
III standing. 

Each of the representative plaintiffs alleges or im-
plies that they have a final order of removal designating 
their country of citizenship as the one to which they will 
be removed.  Each also alleges or implies that their coun-
try of citizenship is the only country designated for re-
moval in their final removal order.  Each further alleges 
or implies either that their country of citizenship will not 
take them or that they have successfully secured pro-
tection from removal to their home country based on a 
fear-based claim.  And none alleges or implies that, during 
their removal proceedings, they designated a country 
other than their country of citizenship, see § 1231(b)(2)(A),10 

 
10  In relevant part, § 1231(b)(2)(A)(i) states that a noncitizen who 

has been ordered removed “may designate one country to which 
the alien wants to be removed.”  Section 1231(b)(2)(A)(ii) in turn 
provides that DHS “shall remove the alien to the country the a lien 
so designates,” subject to limitations described in § 1231(b)(2)(B) 
that are not germane. 
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that DHS disregarded, see § 1231(b)(2)(C),11 in favor of 
their country of citizenship, see § 1231(b)(2)(D).12  

Taken together, these allegations fail to establish 
that DHS has disregarded the statutory sequencing re-
quirements of § 1231(b)(2)(A)-(D)—which, again, were 
the subjects of the district court’s declaratory judg-
ments regarding sequencing—in seeking to remove the 
representative plaintiffs from the country.  The repre-
sentative plaintiffs have therefore failed to plead facts 
suggesting that they were injured by DHS’s allegedly 
unlawful sequencing practices.  Accordingly, we dismiss 
the class’s sequencing claim for lack of Article III 
standing.  See Spokeo, Inc. v. Robins, 578 U.S. 330, 338 
n.6 (2016) (observing that “named plaintiffs who repre-
sent a class must allege and show that they personally 
have been injured” to satisfy the demands of Article III 
(citation modified)). 

 

 

 
11  In relevant part, § 1231(b)(2)(C) authorizes DHS to disregard 

a noncitizen’s designation of a preferred country of removal under 
§ 1231(b)(2)(A)(i) if the noncitizen fails to designate a country 
promptly; if the government of the selected country does not in-
form DHS “finally, within 30 days after the date [DHS] first in-
quires, whether the government will accept the alien into the coun-
try”; if the government of the selected country “is not willing to 
accept the alien into the country”; or if DHS “decides that remov-
ing the alien to the country is prejudicial to the United States.”  

12  In relevant part, § 1231(b)(2)(D) states that “[i]f an alien  is not 
removed to a country designated under [§ 1231(b)(2)(A)(i)], [DHS] 
shall remove the alien to a country of which the alien is a subject, 
national, or citizen” unless the country is not responsive to DHS’s 
inquiry whether the country will accept the alien, or is not willing 
to accept the alien. 
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2. Fear of Persecution 

The district court’s fear-of-persecution ruling was 
based on two subsidiary conclusions.  First, the court 
construed § 1231(b) and related regulations, which are 
the provisions of law that authorize the removal of class 
members with final removal orders, to require DHS to 
provide eligible class members with effective notice and 
a meaningful opportunity to raise any fear-of-persecution 
claim before a third-country removal.  Second, the court 
deemed the Guidance unlawful because it authorizes 
third-country removals without providing such notice 
and opportunity. 

The district court reached the first conclusion because, 
as a statutory matter, DHS exercises the power to re-
move class members under § 1231(b), including the power 
to conduct third-country removals under § 1231(b)(2)(E),13 
“[s]ubject to [§ 1231(b)(3)].”  Id. § 1231(b)(1)-(2).  Again, 
§ 1231(b)(3) categorically prohibits DHS from removing 
eligible class members to a country (including a third 
country) if DHS decides that they would face persecu-

 
13  Section 1231(b)(2)(E), titled “Additional removal countries,” is 

the INA’s source of authority for the third-country removal of a 
noncitizen who is not removed to a country the noncitizen desig-
nates under § 1231(b)(1)(A), or to a country of which the noncitizen 
is a subject, national, or citizen under § 1231(b)(2)(D).  Section 
1231(b)(2)(E)(i) to (vi) provide a list of six additional countries with 
which the noncitizen has lesser connections and to which the non-
citizen may be removed—e.g., “the country from which the alien 
was admitted to the United States.”  § 1231(b)(2)(E)(i).  The sub-
section concludes with § 1231(b)(2)(E)(vii), a catchall provision au-
thorizing a third-country removal to “another country whose gov-
ernment will accept the alien into that country” only if it is “im-
practicable, inadvisable, or impossible to remove the alien to” any 
of the countries listed in § 1231(b)(2)(E)(i)-(vi). 
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tion there based on a protected characteristic.  The 
court also emphasized that § 1231(b)(3) contemplates 
that a “trier of fact” would be the one to decide a fear-
of-persecution claim on an individualized basis following 
a formal process involving the introduction of evidence 
and credibility determinations.  See § 1231(b)(3)(C); 8 
C.F.R. §§ 208.16, 1208.16 (establishing standards and 
procedures for the adjudication of claims for withhold-
ing of removal under § 1231(b)(3) and the FARRA/ 
CAT).  Finally, the court invoked the assumption of 
“congressional solicitude for fair procedure, absent ex-
plicit statutory language to the contrary,” Califano v. 
Yamasaki, 442 U.S. 682, 693 (1979), and the related  
constitutional-avoidance canon, see id.; see also, e.g., 
Zadvydas v. Davis, 533 U.S. 678, 689 (2001) (observing 
that the Supreme Court has “read significant limita-
tions into other immigration statutes in order to avoid 
their constitutional invalidation”), in support of reading 
a requirement of effective notice and a meaningful op-
portunity to present a fear-of-persecution claim into the 
applicable statutory and regulatory framework, see 
A.A.R.P. v. Trump, 605 U.S. 91, 94-95 (2025) (confirm-
ing that the Fifth Amendment guarantees noncitizens 
due process of law in the context of removal proceed-
ings). 

The district court reached the second conclusion— 
that the Guidance is unlawful—because, as we have ex-
plained, the Guidance guarantees class members no no-
tice at all of an impending third-country removal when 
the country to which the noncitizen is to be removed has 
provided credible (in the State Department’s judgment) 
diplomatic assurances that noncitizens removed there 
from the United States will not be persecuted or tor-
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tured.14  And as to countries that have not provided such 
diplomatic assurances, the Guidance contemplates inad-
equate notice, generally only twenty-four hours or less, 
of an impending third-country removal prior to the ef-
fectuation of removal.  Cf. A.A.R.P., 605 U.S. at 95 (stat-
ing that notice roughly twenty-four hours before re-
moval under the Alien Enemies Act, devoid of informa-
tion about how to exercise due process rights to contest 
the removal, does not satisfy due process).15  

DHS presents three arguments that the district 
court erred in construing applicable statutory and reg-
ulatory law to require effective notice of an impending 

 
14  Even setting aside issues of notice and a meaningful oppor-

tunity to raise a fear-of-persecution claim, it is difficult to see how 
the Guidance conforms to the detailed statutory and regulatory 
regime governing such a claim.  For nothing in that regime con-
templates the substitution of blanket diplomatic assurances for the 
detailed and individualized procedures governing such a claim.  In 
this respect, 8 C.F.R. §§ 208.18(c) and 1208.18(c) do contemplate, 
in the FARRA/CAT context, that individualized diplomatic assur-
ances obtained by the Secretary of State can in some circumstances 
substitute for an administrative order providing the noncitizen 
with FARRA/CAT protection. 

15  We note that neither the public record nor the record in this 
case discloses what countries, if any, have provided the State De-
partment with the diplomatic assurances contemplated by the 
Guidance and what countries, if any, have declined to do so.   We 
also note that, although it does not affect our analysis, we have some 
difficulty seeing how a receiving country can credibly provide blanket 
assurances that all removed noncitizens will not be persecuted or 
tortured there unless it intends to provide them with some sort of 
affirmative protection against rogue agents and non-state actors, 
who can be persecutors within the meaning of § 1231(b)(3), see 
Paye v. Garland, 109 F.4th 1, 11-12 (1st Cir. 2024), and torturers 
within the meaning of the FARRA/CAT, see Escobar v. Garland, 
122 F.4th 465, 481 (1st Cir. 2024). 
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third-country removal and a meaningful opportunity to 
bring a fear-of-persecution claim regarding removal to 
that third country.16  First, DHS asserts that “the [dis-
trict] court did not identify any text in Section 1231(b)(2) 
or 1231(b)(3) creating such an entitlement.”  But the 
statute need not state the particulars of these proce-
dural rights for their existence to be evident in the 
structure of § 1231(b) and in the specific guarantees 
provided by § 1231(b)(3). Indeed, immigration statutes 
are often construed to mean more than what they plainly 
say—especially when the government’s proposed read-
ing raises serious due process concerns and where there 
is no clear basis for concluding that Congress intended 
that problematic reading.  See, e.g., Zadvydas, 533 U.S. 
at 689-99 (reading “an implicit limitation” into a post-

 
16  In passing, DHS also takes issue with the district court’s reli-

ance on the statutory references to the “trier of fact” and “credi-
bility determinations” in § 1231(b)(3)(C), arguing that the provi-
sion containing those references “was added in 2005” and is “inap-
posite because it obviously refers to proceedings under the exist-
ing regulations  . . .  which even the district court agrees do not 
speak to third country removals.”  And DHS further contests the 
inference the court drew with respect to the interrelationship be-
tween § 1231(b)(2)(E) and § 1231(b)(3), arguing that the provisions 
in § 1231(b) conditioning removal authority on § 1231(b)(3) “mean[] 
nothing more and nothing less than if an alien has been granted 
withholding of removal to a particular country, the government 
may not, when applying the sequencing provisions in [§] 1231(b)(2), 
remove an alien to that country.”  But DHS does not elaborate ei-
ther argument, both of which are so underdeveloped that we find 
them difficult to understand.  We therefore regard them as waived.  
See, e.g., United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) 
(“[I]ssues adverted to in a perfunctory manner, unaccompanied by 
some effort at developed argumentation, are deemed waived.”)  In 
any event, we see no basis for untethering the provisions author-
izing removal in § 1231(b) from the explicit and implicit require-
ments and limitations of § 1231(b)(3). 
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removal statute such that the noncitizen could not be 
detained indefinitely but rather only for the “period 
reasonably necessary” to accomplish the noncitizen’s 
removal). 

Here, the district court conducted a conventional 
analysis of § 1231(b)(2) and (c) that led it to adopt a sen-
sible interpretation of statutory meaning that avoids 
constitutional problems.  For, as the court concluded, an 
individual’s right to contest removal to a country based 
on a fear of persecution in that country means little if 
one does not receive prior notice of the intended re-
moval destination and a meaningful opportunity to con-
test that destination.  Section 1231(b)(3) applies broadly 
to prevent persecution, while DHS’s proposed interpre-
tation would deny access to that protection to a substan-
tial swath of noncitizens who are sent to third countries 
with no notice of their destination.  We decline to adopt 
such an interpretation. 

Second, DHS argues that § 1231(h) prohibited the 
district court from recognizing the requirements and lim-
itations it construed § 1231(b)(2) and (3) to contain.  Sec-
tion 1231(h) states that “[n]othing in [§ 1231] shall be con-
strued to create any substantive or procedural right or 
benefit that is legally enforceable by any party against 
the United States or its agencies or officers or any other 
person.”  In making this argument, DHS acknowledges 
that § 1231(h) cannot be read to mean that judicial  
review is unavailable to enforce any right created by  
§ 1231(b)(2) and (3).  DHS recognizes that § 1252(a)(5) and 
(b)(4), discussed above, “authorize[] judicial review of 
certain withholding of removal determinations in a pe-
tition for review, and thus must allow for some determi-
nation of rights under Section 1231(b)(3) in the Court of 
Appeals.”  But, DHS continues, “there is no corollary 



35 

 

exception to Section 1231(h) for district court review 
and determination of such rights.”  Thus, DHS concludes, 
“[s]ections 1231(h), 1252(a)(5), and 1252(b)(4) are  . . .  
best harmonized to mean that any procedural or sub-
stantive rights under the withholding statute may be 
determined only in a petition for review  . . .  and are 
not legally enforceable in any other type of suit (like this 
one).” 

DHS fails to explain why § 1231(h) should be read to 
permit judicial review under § 1252(a)(5) and (b)(4), but 
preclude judicial review under non-INA statutes that 
authorize claims based on a failure to comply with the 
requirements and limitations of § 1231(b)(2) and (c), 
such as the APA and the all-purpose habeas statute, 28 
U.S.C. § 2241.  In any event, we need not explore this 
mystery, or the meaning of § 1231(h), any further.  The 
Supreme Court has made clear that § 1231(h) does not 
bar such claims under such statutes.  Zadvydas, 533 
U.S. at 687-88 (holding that § 1231(h) “simply forbids 
courts to construe [§ 1231] ‘to create any  . . .  proce-
dural right or benefit that is legally enforceable ’ ” and 
“does not deprive an alien of the right to rely on 28 
U.S.C. § 2241 to challenge detention that is [unauthor-
ized by § 1231(a), which governs the detention of aliens 
who have been ordered removed]”); see generally Jama 
v. Immigr. & Customs Enf  ’t, 543 U.S. 335 (2005) (re-
viewing on the merits a habeas petition under § 2241 
challenging the lawfulness under § 1231(b)(2)(E)(iv) of 
removing a noncitizen to his country of birth when that 
country did not accept him in advance); see also Pavlo-
vich v. Gonzales, 476 F.3d 613, 615 n.1 (8th Cir. 2007) 
(rejecting as “flatly contrary to Jama” an argument that 
§ 1231(h) prohibits noncitizens from claiming error in a 
removal-country designation under § 1231(b)(2)); Texas 
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v. United States, 515 F. Supp. 3d 627, 634 (S.D. Tex. 
2021) (holding that § 1231(h) does not preclude an APA 
claim based on an alleged violation of § 1231(a)(1)(A)). 

Third, and finally, DHS argues that, because with-
holding of removal to a country based on a fear-of- 
persecution claim is dependent on the government de-
ciding that the noncitizen’s life or freedom would be 
threatened there, see § 1231(b)(3)(A), the government 
“has discretion to fashion procedures to make that de-
cision.”  And, the argument continues, “while the gov-
ernment has provided a robust process in connection 
with issuance of removal orders,  . . .  it has opted for a 
more streamlined process for covered third-country  
removals”—i.e., removals pursuant to the procedures 
contemplated by the Guidance. 

This argument assumes what the class disputes: that 
the duly enacted statutes and regulations applicable to 
fear-of-persecution claims leave room for the “more 
streamlined” third-country removal process that the 
Guidance authorizes, i.e., removals without notice and a 
meaningful opportunity to assert fear-of-persecution 
claims.  But the question in this case is not whether, if 
the government were starting from scratch, it could by 
statute or regulation lawfully adopt the streamlined 
process for third-party removals contemplated by the 
Guidance; the question is whether that process is con-
sistent with the applicable statutes and regulations that 
presently govern fear-of-persecution claims.  As the dis-
trict court properly concluded, it is not.  The statute and 
regulations prescribe hearing-related procedures for 
fear-of-persecution claims with no exception for third-
country removals.  We reject DHS’s efforts to create 
such an exception from whole cloth. 
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For the reasons stated, the Guidance conflicts with 
the statutory and regulatory provisions governing fear-
of-persecution claims insofar as it authorizes third-
country removals without the provision of effective no-
tice and a meaningful opportunity to assert such claims.  
The Guidance is therefore unlawful under the APA.  See 
5 U.S.C. § 706(2)(A), (C). 

3. Fear of Torture 

After concluding that the statutory and regulatory 
provisions governing fear-of-persecution claims should 
be read to require effective notice and a meaningful op-
portunity to present such claims before a third-country 
removal, and that third-country removals under the 
Guidance are unlawful because the Guidance fails to 
provide for either, the district court turned to whether 
these procedures also are required under the FARRA/ 
CAT.17  Here again, the court concluded that they are 
required.  But the court did not arrive at this conclusion 
based on an interpretation of the FARRA/CAT and re-
lated regulations.  Rather, the court bypassed the stat-
utory/regulatory question to resolve the issue based on 
the Fifth Amendment’s Due Process Clause.18  

 
17  Recall that some class members cannot assert fear-of- 

persecution claims under § 1231(b)(3).  See supra note 3.  These 
class members are therefore ineligible for declaratory or APA-
based relief based on the incompatibility between the Guidance 
and § 1231(b)(3) and related regulatory provisions.  These class 
members are, however, eligible to assert fear-of-torture claims un-
der the FARRA/CAT.  See id.  Accordingly, we separately address 
whether APA-based relief is warranted due to the Guidance’s vio-
lation of the requirements of the FARRA/CAT. 

18  The district court declined to address the question of statutory 
and regulatory meaning because, “[a]lthough an argument could 
be made that the same constitutional-avoidance logic [grounding 
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By order dated March 16, 2026, we granted DHS’s 
emergency motion for a stay pending appeal and di-
rected the parties to address in their briefing, inter alia, 
the following question: “Whether the appeal with re-
spect to class members ineligible for statutory with-
holding of removal under § 1231(b)(3) can be resolved 
without regard to any question of procedural due pro-
cess under the Fifth Amendment to the Constitution.”  
DHS did not address the issue in its opening brief and 
devoted a single paragraph to the issue in its reply brief, 
which inaccurately described the district court as hav-
ing “properly rejected” the argument that the FARRA/ 
CAT, its implementing regulations, and international 
law require effective notice and a meaningful oppor-
tunity to present a fear-of-torture claim before a third-
country removal.19  

In any event, we conclude that, as with § 1231(b)(3), 
the FARRA/CAT and its implementing regulations re-
quire that noncitizens be provided with effective notice 
and a meaningful opportunity to present a fear-of-tor-
ture claim before DHS may remove them to a third coun-
try.  In reading these requirements into the relevant stat-
utory and regulatory provisions, we do not imply doubt 
about the merits of the district court’s due process analy-
sis, whose force only bolsters our conclusion that this 
situation calls for application of the constitutional-
avoidance canon and an assumption of “congressional 

 

the court’s reading of § 1231(b)(3) and related regulations] should 
apply to [the right to seek relief under the FARRA/CAT] ‘absent 
explicit  . . .  language to the contrary,’ Califano, 442 U.S. at 693, 
there is less direct, affirmative textual support for it.”  D.V.D. III, 
821 F. Supp. 3d at 148. 

19  The district court did not “reject” the argument.  It bypassed 
it.  See supra note 18 and accompanying text. 
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solicitude for fair procedure, absent explicit statutory 
language to the contrary.”  Califano, 442 U.S. at 693; see 
Zadvydas, 533 U.S. at 689.  Where, as here, there is no 
explicit language in the FARRA/CAT or related regu-
lations that precludes our doing so, see Califano, 442 
U.S. at 693, we think it preferable to avoid a serious con-
stitutional problem and instead to follow the established 
practice of “read[ing] significant limitations into  . . .  
immigration statutes in order to avoid their constitu-
tional invalidation.”  Zadvydas, 533 U.S. at 689, 696-99 
(analyzing whether there was “any clear indication of 
congressional intent” to adopt a constitutionally prob-
lematic interpretation of a statute and concluding there 
was not). 

As with § 1231(b)(3), such a construction of the 
FARRA/CAT and its related regulations coheres with 
the FARRA § 2242(d)’s textual contemplation of an ad-
ministrative hearing and judicial review of “claims 
raised under [the FARRA/CAT]” and “determination[s] 
made with respect to the application of [the FARRA/ 
CAT’s policy of not removing any person to a country in 
which there are substantial grounds for believing the 
person would be in danger of being subjected to tor-
ture].”  See FARRA § 2242(d); see also 8 U.S.C.  
§ 1252(a)(4) and supra note 6.  Also, such a construction 
avoids drawing a different inference in the FARRA/ 
CAT context than in the § 1231(b)(3) context about 
whether the provisions governing the adjudication of 
fear-based claims (both persecution and torture) in 8 
C.F.R. §§ 208.16 and 1208.16 imply that noncitizens 
must be given effective notice and a meaningful oppor-
tunity to be heard on any such claim before DHS may 
remove them to a third country.  Cf. Clark v. Martinez, 
543 U.S. 371, 380 (2005) (stating that textual provisions 
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must be given consistent readings from context to con-
text).  Finally, and most fundamentally, just as we ob-
served with respect to § 1231(b)(3), an individual’s right 
to avoid removal to a country where one is likely to be 
tortured means little if one is not given prior notice of 
an intended third-country removal to that country and 
a meaningful opportunity to assert their fear of torture 
if removed to that location.  Our reading of the statute 
and regulations thus avoids a serious constitutional 
problem. 

In a single paragraph in its reply brief, DHS contests 
our reading of the FARRA/CAT and related regulations 
with three undeveloped assertions.  First, DHS states 
that § 2242(d)’s use of the term “determination” is an 
insufficient textual basis for reading the FARRA/CAT 
and related regulations to require the provision of ef-
fective individualized notice and a meaningful oppor-
tunity to assert one’s rights.  But as explained above, our 
contrary conclusion is based on far more than extrapo-
lation from the word “determination.” 

Second, DHS argues that the FARRA/CAT’s imple-
menting regulations “plainly refer to applications for 
protection submitted during removal proceedings” and 
“clarify that nothing in the [regulations] should be con-
strued as preventing removal to a third country.”  These 
assertions miss identify the question before us.  The is-
sue we confront is whether noncitizens are entitled to 
notice and a meaningful opportunity to raise a fear-of-
torture claim in connection with any such third-country 
removal.  We see no reason to read the regulations to 
treat noncitizens with final removal orders less favora-
bly than noncitizens still in removal proceedings with 
respect to the ability to assert such a claim. 
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Third, DHS asserts that there is support for its posi-
tion in 8 C.F.R. §§ 208.17(b)(2) and 1208.17(b)(2), which 
require immigration judges to inform noncitizens who 
have been granted deferral of removal to a country in 
which they are likely to be tortured that they “may be 
removed at any time to another country where [they 
are] not likely to be tortured.”  DHS contends that these 
regulatory provisions show that the provision of notice 
and a meaningful opportunity to raise a fear-of-torture 
claim is unnecessary as to that third country, arguing 
that “[t]here would be no reason for the regulations to 
note that protection under CAT is country specific, such 
that an alien can be removed to [a] third country, if the 
government had to start from the beginning each time 
it sought to remove an alien to a third country.” 

We see no redundancy.  The class does not claim en-
titlement to restart the removal process from the begin-
ning when DHS seeks to execute a third-country re-
moval.  Rather, it seeks only prior notice of the intended 
removal destination and a meaningful opportunity to 
raise any fear-based claims they might have regarding 
it.  The regulatory provisions serve an antecedent pur-
pose.  They place affected noncitizens on general notice 
of the possibility of a third-country removal. 

For the reasons stated, the Guidance conflicts with 
the statutory and regulatory provisions governing fear-
of-torture claims insofar as it authorizes third-country 
removals without effective notice and a meaningful op-
portunity to assert such claims in connection with such 
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removals.  The Guidance is therefore unlawful under 
the APA.  See 5 U.S.C. § 706(2)(A), (C).20  

D. Scope of the Remedy and 8 U.S.C. § 1252(f )(1) 

Finally, DHS argues that the declaratory and APA-
based vacatur relief ordered by the district court vio-
lates 8 U.S.C. § 1252(f  )(1).  Section 1252(f  )(1), captioned 
“Limit on injunctive relief,” states in relevant part: 

Regardless of the nature of the action or claim or of 
the identity of the party or parties bringing the ac-
tion, no court (other than the Supreme Court) shall 
have jurisdiction or authority to enjoin or restrain 
the operation of the provisions [authorizing third-
country removals]  . . .  other than with respect to 
the application of such provisions to an individual al-
ien against whom proceedings under such part have 
been initiated. 

DHS contends that the practical effect of the court’s de-
claratory judgments and vacatur of the Guidance is “to 
enjoin or restrain the operation” of § 1231(b)(2)(E) in 
violation of the statute. 

 

 
20  Because we affirm the district court’s conclusion that the 

Guidance is unlawful under the APA on the ground that it violates 
the class’s statutory and regulatory rights, and because we do not 
reach the question whether the Guidance also violates the Fifth 
Amendment’s Due Process Clause, we do not address DHS’s ar-
gument that the Guidance satisfies due process requirements be-
cause blanket diplomatic assurances can substitute for individual-
ized process as a constitutional matter.  Nor do we address DHS’s 
argument that class members who entered the country clandes-
tinely should be treated as not having been admitted pursuant to 
the so-called “entry fiction.” 
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Insofar as DHS challenges the district court’s de-
claratory judgments, circuit precedent directly fore-
closes its argument.  In Brito v. Garland, 22 F.4th 240, 
250-52 (1st Cir. 2021), we held that § 1252(f  )(1) does not 
prevent a district court from providing declaratory re-
lief to a class of noncitizens.  We provided four principal 
reasons for our conclusion. 

Our analysis started with the statute’s caption and 
text, both of which reference only injunctions and nei-
ther of which suggests a ban on declaratory judgments.  
See id. at 251; see also AADC, 525 U.S. at 481 (observ-
ing that § 1252(f  )(1) is “nothing more or less than a limit 
on injunctive relief ”).  We next emphasized that a de-
claratory judgment is a “milder remedy” than an in-
junction; it does not coerce a party, prohibit any future 
action, or “set the stage for a finding of contempt”—a 
“distinction” we described as being “of special note in 
cases in which the government is a party.”  Brito, 22 
F.4th at 251. 

Third, we observed that “Congress knows how to pro-
hibit declaratory relief when it so chooses,” noting that 
“the preceding subpart in section 1252 prohibits courts 
from granting ‘declaratory, injunctive, or other equita-
ble relief in any action pertaining to an order to exclude 
an alien in accordance with [§] 1225(b)(1).’ ”  Id. (quoting 
§ 1252(e)(1)(A)); see id. (“[W]hen Congress includes 
particular language in one section of a statute but omits 
it in another section of the same Act, it is generally pre-
sumed that Congress acts intentionally and purposely 
in the disparate inclusion or exclusion” (citation modi-
fied) (quoting Barnhart v. Sigmon Coal Co., 534 U.S. 
438, 452 (2002))). 
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Finally, we distinguished a Supreme Court case on 
which DHS heavily relies, California v. Grace Brethren 
Church, 457 U.S. 393, 407-09 (1982), where the Supreme 
Court held that declaratory relief is unavailable under 
a statute that only expressly prohibits injunctive relief.  
We noted that Grace Brethren Church had limited rel-
evance because it involved federalism concerns that are 
not present in the immigration-law context.  See Brito, 
22 F.4th at 251-52 (citing, inter alia, Steffel v. Thomp-
son, 415 U.S. 452, 472 (1974) (stating that “[t]he only oc-
casions where this Court has  . . .  found that a preclu-
sion of injunctive relief inevitably led to a denial of de-
claratory relief have been cases in which principles of 
federalism militated altogether against federal inter-
vention in a class of adjudications”)). 

We recognize that, after Brito, the Supreme Court 
decided Garland v. Aleman Gonzalez, 596 U.S. 543 (2022).  
DHS reads Aleman Gonzalez to have accorded such a 
broad construction of the statutory term “restrain” 
such that declaratory judgments (and vacaturs) of the 
sort at issue here fall within the sweep of § 1252(f  )(1).  
Thus, DHS argues, we are not bound by Brito.  See Wil-
liams v. Ashland Eng’g Co., 45 F.3d 588, 592 (1st Cir. 
1995) (prior panel holding does not bind a subsequent 
panel when “authority that postdates the original deci-
sion, although not directly controlling, nevertheless of-
fers a sound reason for believing that the former panel, 
in light of fresh developments, would change its collec-
tive mind”). 

Aleman Gonzalez does not so clearly reject Brito’s 
reasoning that we may disregard its holding.  In fact, 
Aleman Gonzalez expressly reserves the question wheth-
er § 1252(f  )(1) prohibits any form of relief that is similar 
to an injunction, including class-wide declaratory relief. 
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See 596 U.S. at 551 n.2. Under the circumstances, we 
must follow Brito.  See, e.g., United States v. Perez, 89 
F.4th 247, 250 (1st Cir. 2023) (emphasizing that the ex-
ception to the law-of-the-circuit doctrine described above 
in the Williams parenthetical is “hen’s-teeth-rare” and 
“applies only when the new authority provides a clear 
and convincing basis to conclude that the prior panel 
would have changed its mind” (citation modified)). 

Insofar as DHS challenges the district court’s vaca-
tur order based on Aleman Gonzalez, we reach the same 
conclusion.  Although Brito does not directly control, as 
it does in the declaratory-judgment context, we could 
not accept DHS’s argument without ignoring the sub-
stance of Brito’s analysis.  First, as is the case with de-
claratory relief, neither the caption of § 1252(f  )(1) nor 
the statutory text mentions vacatur, which the APA 
makes mandatory once a court finds agency action to be 
unlawful.  See 5 U.S.C. § 706(2) (“The reviewing court 
shall  . . .  hold unlawful and set aside [such] agency 
action.”); see also Epic Sys. Corp. v. Lewis, 584 U.S. 
497, 510 (2018) (observing that there is a strong pre-
sumption against repeals by implication such that “[a] 
party seeking to suggest that two statutes cannot be 
harmonized, and that one displaces the other, bears the 
heavy burden of showing ‘a clearly expressed congres-
sional intention’ that such a result should follow” (cita-
tion modified)); Kucana v. Holder, 558 U.S. 233, 251 
(2010) (noting a presumption in favor of judicial review 
of executive action, particularly in the immigration-law 
context). 

Second, as is the case with declaratory relief, vacatur 
is a milder remedy than an injunction.  Monsanto Co. v. 
Geertson Seed Farms, 561 U.S. 139, 165-66 (2010) (de-
scribing an injunction as a “drastic and extraordinary 
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remedy” and vacatur as “a less drastic remedy”);  
see also Texas v. United States, 40 F.4th 205, 220 (5th 
Cir. 2022) (noting that “a vacatur does nothing but re-
establish the status quo absent the unlawful agency  
action” and “neither compels nor restrains further 
agency decision-making”).  And third, as we have just 
said in addressing whether § 1252(f )(1) precludes de-
claratory relief, Congress knows how to be specific 
when it wants to bar remedies beyond injunctive relief. 
See § 1252(e)(1)(A). 

Because faithful application of the reasoning in Brito 
requires that we do so, we reject DHS’s argument that 
the district court’s vacatur of the Guidance under the 
APA is barred by § 1252(f  )(1). We note that this is the 
uniform position of courts that have considered the 
question after Aleman Gonzalez.  See Refugee & Immi-
grant Ctr. for Educ. & Legal Servs. v. Mullin, 174 F.4th 
81, 119-20 (D.C. Cir. 2026); Immigrant Defs. L. Ctr. v. 
Noem, 145 F.4th 972, 989-90 (9th Cir. 2025); Texas, 40 
F.4th at 220.  We also note that, in Trump v. CASA, Inc., 
606 U.S. 831 (2025), where the Supreme Court held that 
district courts may not issue nationwide injunctions, the 
Court explicitly stated that its opinion does not “re-
solve[] the distinct question whether the [APA] author-
izes federal courts to vacate federal agency action.”  Id. 
at 847 n.10. 

III. 

For the reasons stated, we vacate on standing 
grounds the two declarations pertaining to DHS’s stat-
utory obligation to seek to remove class members to coun-
tries they have designated, or of which they are subjects,  
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nationals, or citizens, prior to removing them to third 
countries.  We otherwise affirm the final judgment. 

So ordered.21 

 

 
21  In the final section of its reply brief, DHS argues that the dis-

trict court’s final judgment does not require the government to of-
fer noncitizens who raise fear-based claims regarding a third-country 
removal an evidentiary hearing prior to removal.  This issue is nei-
ther ripe nor fully joined.  Any lingering questions about the mean-
ing of the final judgment should be raised with the district court in 
the first instance. 
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Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL., 
DEFENDANTS 

 

Filed:  Feb. 25, 2026 

 

MEMORANDUM AND ORDER ON DEFENDANTS’ 

MOTION TO DISMISS AND ON PLAINTIFFS’ 

MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

MURPHY, J. 

This case is about whether the Government may, with-
out notice, deport a person to the wrong country, or a 
country where he is likely to be persecuted, or tortured, 
thereby depriving that person of the opportunity to 
seek protections to which he would be undisputedly en-
titled.  The Department of Homeland Security has 
adopted a policy whereby it may take people and drop 
them off in parts unknown—in so-called “third countries” 
—and, “as long as the Department doesn’t already know 
that there’s someone standing there waiting to shoot  
. . .  that’s fine.”1 

 
1  Dkt. 44 at 29:12-18 (March 28, 2025 Hr’g Tr.) (“DEFENSE 

COUNSEL:  In short, yes.”). 
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It is not fine, nor is it legal.  Congress made it “the 
policy of the United States not to expel, extradite, or 
otherwise effect the involuntary return of any person to 
a country” where that “person would be in danger of be-
ing subjected to torture.”2  Congress decided that the 
Government “may not remove” someone to a country 
where her “life or freedom would be threatened” on ac-
count of her “race, religion, nationality, membership in 
a particular social group, or political opinion.”3  These 
are our laws, and it is with profound gratitude for the 
unbelievable luck of being born in the United States of 
America that this Court affirms these and our nation’s 
bedrock principle:  that no “person” in this country may 
be “deprived of life, liberty, or property, without due 
process of law.”  U.S. Const. amend. V. 

It may surprise the reader to learn that, in its more 
candid moments, the Government agrees.  As recently 
as March 24, 2025, during the pendency of this very lit-
igation, the Department of Justice told the Supreme 
Court:  “We would have to give the person notice of the 
third country and give them the opportunity to raise a 
reasonable fear of torture or persecution in that third 
country.”4  This was not a remarkable admission but ra-
ther a well-established, decades-old application of due 
process principles.  In 1998, the Seventh Circuit held 
that it was a “fundamental failure of due process” not to 
give sufficient notice of a country of removal.  Kossov v. 
INS, 132 F.3d 405, 408 (7th Cir. 1998).  A year later, the 
Ninth Circuit followed suit and held that the “last mi-

 
2  Pub. L. No. 105-277, § 2242(a), 112 Stat. 2681, 2681-822 (1998). 
3  8 U.S.C. § 1231(b)(3)(A). 
4  Transcript of Oral Argument at 33, Riley v. Bondi, 606 U.S. 

259 (2025) (No. 23-1270). 
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nute designation” of a country of removal “violated a 
basic tenet of constitutional due process.”  Andriasian 
v. INS, 180 F.3d 1033, 1041 (9th Cir. 1999).  These were 
not, even then, controversial decisions, id. (“On this 
point, the INS has advised us that it is now in agree-
ment.”), and the Government thereafter memorialized 
in official policy its recognition that the individuals in 
those cases “were not afforded the opportunity to apply 
for protection as appropriate.”5 

But less than a week after the above-quoted com-
ments to the Supreme Court, the Department of Home-
land Security changed its position.  According to its new 
policy, issued on March 30, 2025, immigration officers 
need not give notice or any opportunity to object before 
removing someone to an unfamiliar and potentially dan-
gerous country, as long as the Government has gener-
ally received “assurances” that no persecution or tor-
ture will happen there.6 

This new policy—which purports to stand in for the 
protections Congress has mandated—fails to satisfy 
due process for a raft of reasons, not least of which is 
that nobody really knows anything about these pur-
ported “assurances.”  Whom do they cover?  What do 
they cover?  Why has the Government deemed them 
credible?  How can anyone even know for certain that 
they exist?  These are basic questions that the Consti-
tution permits a person to ask before the Government 
takes away their last and only lifeline. 

 
5  Execution of Removal Orders; Countries to Which Aliens 

May Be Removed, 70 Fed. Reg. 661, 671 (Jan. 5, 2005) (citing, inter 
alia, Kossov, 132 F.3d at 405, and Andriasian, 180 F.3d at 1041). 

6  Dkt. 43-1 at 2-3. 
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For these reasons and those stated below, the Court 
will grant in part and deny in part Defendants’ motion 
to dismiss, dismiss other claims, and grant the remain-
der of Plaintiffs’ motion for summary judgment.  Under 
the extraordinary circumstances presented by this case 
—both its importance and its unusual history—the 
Court will stay its judgment for up to fifteen days, al-
lowing Defendants to move for stay in the First Circuit. 

I. Procedural History 

This case began on March 23, 2025, when four  
noncitizens—D.V.D., M.M., E.F.D., and O.C.G.—filed a 
class-action lawsuit challenging a then-alleged Depart-
ment of Homeland Security (“DHS”) policy of removing 
noncitizens to so-called “third” countries—countries 
not designated as countries of removal on the individu-
als’ orders of removal—without first providing notice or 
an opportunity to assert claims challenging removal to 
that country.7  See generally Dkt. 1 (“Compl.”).  Central 
to Plaintiffs’ allegations was a February 18, 2025 DHS 
memorandum (the “February Directive”) directing of-
ficers to “review for removal” cases where an individual 
had been granted protection against removal to one or 
more specific countries, based on risk of persecution or 
torture in those countries, to “determine the viability of 
removal to a third country and accordingly whether the 
alien should be re-detained.”  See Dkt. 1-4 at 2. 

Along with their complaint, Plaintiffs moved for class 
certification, Dkt. 4, and for preliminary relief, Dkt. 6.   
Following an initial round of briefing and an expedited 

 
7  Defendants in this case are DHS; Kristi Noem, in her role as 

DHS Secretary; Pamela Bondi, in her role as Attorney General; 
and Antone Moniz, in his role as Superintendent of the Plymouth 
County Correctional Facility.  Dkt. 1 ¶¶ 14-17. 
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hearing, Dkts. 31, 33, the Court issued a temporary re-
straining order on March 28, 2025, Dkts. 34, 40, which 
Defendants promptly appealed, Dkts. 35, 39 (noticing 
D.V.D. v. U.S. Dep’t of Homeland Sec., No. 25-1311 (1st 
Cir.)). 

While that appeal was pending, on March 30, 2025, 
DHS issued new “Guidance Regarding Third Country 
Removal.”  See Dkt. 43-1 (the “March Guidance”).  Un-
der the March Guidance, prior to any third-country re-
moval: 

DHS must determine whether that country has pro-
vided diplomatic assurances that aliens removed 
from the United States will not be persecuted or tor-
tured.  If the United States has received such assur-
ances, and if the Department of State believes those 
assurances to be credible, the alien may be removed 
without the need for further procedures.  If the United 
States has not received those assurances, or if the 
Department of State does not believe them to be 
credible, DHS must follow the procedures below. 

DHS will first inform the alien of removal to that 
country.  Immigration officers will not affirmatively 
ask whether the alien is afraid of being removed to 
that country.  . . . 

In cases where the alien affirmatively states a fear, 
USCIS will generally screen the alien within 24 
hours of referral from the immigration officer.  This 
screening may be done remotely.  USCIS will deter-
mine whether the alien would more likely than not be 
persecuted on a statutorily protected ground or tor-
tured in the country of removal.  If USCIS determines 
that the alien has not met this standard, the alien will 
be removed. 
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If USCIS determines that the alien has met this 
standard  . . .  , USCIS will refer the matter to the 
Immigration Court [either in the first instance or 
through a motion to reopen, as appropriate].  . . .  
Alternatively, ICE may choose to designate another 
country for removal. 

Id. at 2-3. 

On the same day that DHS released the March Guid-
ance, Defendants moved for an indicative ruling that, 
given the procedures set forth in the March Guidance, 
the Court would dissolve its temporary restraining or-
der.  Dkt. 43.  Before the Court could rule on that mo-
tion, the First Circuit denied Defendants’ emergency 
motion for stay pending appeal, citing “concerns about 
whether the underlying temporary restraining order  
. . .  [was] appealable” and stating that Defendants had 
“made a moving target of their removal policy” through 
their issuance of the March Guidance.  D.V.D. v. U.S. 
Dep’t of Homeland Sec., 2025 WL 1029774, at *1 (1st 
Cir. Apr. 7, 2025).  The Court therefore denied the mo-
tion for an indicative ruling as moot.  Dkt. 66.  Meanwhile, 
the parties continued to brief the motions for class cer-
tification and for preliminary injunction, Dkts. 51-52, 
57-60, and the Court held another hearing, Dkt. 62. 

On April 18, 2025, the Court granted Plaintiffs’ mo-
tion for class certification and granted in part their mo-
tion for a preliminary injunction.  D.V.D. v. U.S. Dep’t 
of Homeland Sec., 778 F. Supp. 3d 355, 394 (D. Mass. 
2025) [hereinafter D.V.D. I].  The Court certified the 
following class: 

All individuals who have a final removal order issued 
in proceedings under Section 240, 241(a)(5), or 238(b) 
of the [Immigration and Nationality Act (“INA”)] 
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(including withholding-only proceedings) whom DHS 
has deported or will deport on or after February 18, 
2025, to a country (a) not previously designated as 
the country or alternative country of removal, and 
(b) not identified in writing in the prior proceedings 
as a country to which the individual would be re-
moved. 

Id. at 378.8  As to that class, after finding a likelihood of 
success on Plaintiffs’ due process claims, the Court or-
dered that, prior to any third-country removal, Defend-
ants provide class members with “written notice” and a 
“meaningful opportunity” to raise claims for protection 
under the United Nations Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (“CAT” or the “Convention Against Tor-
ture”), as provided by the Foreign Affairs Reform and 
Restructuring Act of 1998 (“FARRA”) and its imple-
menting regulations.9  Id. at 392.  Where such a claim 
was deemed “reasonable,” the Court further ordered 
that Defendants move to reopen the class member’s im-

 
8  Sections 240, 241(a)(5), and 238(b) of the INA, as referenced 

in the class definition, are codified at 8 U.S.C. §§ 1229a, 1231(a)(5), 
and 1228(b).  Those provisions, respectively, address removal pro-
ceedings, reinstated orders of removal, and removal based on an 
aggravated felony conviction.  The class does not include individu-
als subject to removal based on an expedited removal order under 
8 U.S.C. § 1225(b). 

9  See CAT, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 
85; FARRA, Pub. L. No. 105-277, § 2242, 112 Stat. 2681, 2681-822 
to 2681-823 (1998); see also See Saint Fort v. Ashcroft, 329 F.3d 
191, 195-96 (1st Cir. 2003) (explaining how FARRA implements 
CAT), superseded in part by statute on other grounds as stated in, 
Hamid v. Gonzales, 417 F.3d 642, 647 (7th Cir. 2005). 
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migration proceedings.10  Id. at 392-93.  Where a claim 
was found not to be reasonable, the Court ordered that 
the class member be given at least fifteen days to move 
to reopen their own immigration proceedings.  Id. at 
393.  The Court declined to grant other relief at that 
time, including a stay of the February Directive, id. at 
370 n.13, or the return of Plaintiff O.C.G, who was re-
moved before the initiation of the lawsuit, id. at 393. 

Four days later, Defendants appealed the prelimi-
nary injunction and moved the First Circuit for a stay 
pending appeal.  See D.V.D. v. U.S. Dep’t of Homeland 
Sec., No. 25-1393 (1st Cir. May 16, 2025).   The First 
Circuit denied Defendants’ motion, highlighting several 
“merits-related issues” concerning the availability of in-
junctive relief under 8 U.S.C. § 1252(f  )(1), which the 
parties were instructed to brief.  Id. 

Throughout this time, the Government repeatedly 
violated, or attempted to violate, this Court’s orders.   
First, in March 2025, the Department of Defense re-
moved at least six class members to El Salvador and 
Mexico without providing the process required under 
the temporary restraining order.  See Dkt. 72.  “At a 
subsequent hearing, an attorney for the Government 

 
10  Cf. Dkt. 43-1 at 3.  Under the March Guidance, USCIS would 

screen out fear-based claims where the individual failed to show 
that she would “more likely than not” be persecuted or tortured in 
the removal country.  Id.  That is the same standard as ultimately 
required for final relief in immigration proceedings.  See 8 C.F.R. 
§ 1208.16(b)-(c).  In other words, “within 24 hours” of an individ-
ual’s learning to where she is being removed, the March Guidance 
would require her to make a full merits showing as a prerequisite 
to her receiving a proper hearing.  See Dkt. 43-1 at 2-3.  For a mere 
preliminary screening, the Court found a “reasonable fear” thres-
hold showing more appropriate.  778 F. Supp. 3d at 393 n.48. 
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claimed DHS had not violated the TRO because the De-
partment of Defense,” rather than DHS, “had conduc-
ted the removals.”  Dep’t of Homeland Sec. v. D.V.D., 
145 S. Ct. 2153, 2156 (2025) (Sotomayor, J., dissenting) 
[hereinafter D.V.D. II]. As Justice Sotomayor further 
explained, 

According to the agreement that governs the rela-
tionship between DHS and the Department of De-
fense at Guantanamo Bay, however, DHS “has legal 
custody” of noncitizens detained at Guantanamo Bay 
“and is responsible for the custody of detained aliens 
for administrative purposes related to immigration 
law violations.”  DHS also remains “responsible for 
the [noncitizens’] physical custody” at Guantanamo 
Bay, and for any immigration-related “transfers, re-
leases, and removals.”  By contrast, the Department 
of Defense merely provides security and logistical 
support consistent with DHS’s “guidance.” 

The Government was unable to reconcile its repre-
sentations to this evidence.  Nor could it explain 
“[w]hat authority” the Department had “to effectu-
ate a deportation.”11 

Id. (alterations in original) (internal record citations 
omitted).  Notwithstanding Defendants’ asserted loop-
hole, the Court ordered discovery on the violation and, 
for the time being, modified the preliminary injunction, 
which by then had superseded the temporary restrain-
ing order, clarifying that Defendants could not “cede 

 
11  The Court considered whether these events warranted joining 

the Department of Defense.  See Dkt. 93.  Ultimately, the Court 
declined to do so sua sponte.  Dkt. 117.  Plaintiffs did not thereafter 
amend. 
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custody or control” to another agency to avoid the or-
der’s effect.12  Dkt. 86. 

Next, on May 7, 2025, it was widely reported that a 
group of apparent class members were on the verge of 
being removed to Libya without having received notice 
of their removal or an opportunity to raise CAT claims, 
as required under the preliminary injunction.  See Dkt. 
90-1.  Based on these reports, as well as on individual 
class members’ corroborating accounts, Plaintiffs moved 
for an emergency temporary restraining order to pre-
vent the removals.  Dkt. 89.  Agreeing with Plaintiffs 
“that this motion should not [have been] required,” 
given the preliminary injunction, the Court construed 
Plaintiffs’ motion as one for clarification and stated that 
“the allegedly imminent removals  . . .  would clearly 
violate this Court’s Order.”13  Dkt. 91 at 1-2. 

Next, the Court learned that Defendants had mis-
represented material facts concerning the removal of 
Plaintiff O.C.G. D.V.D. v. U.S. Dep’t of Homeland Sec., 
784 F. Supp. 3d 401, 405 (D. Mass. 2025).  In opposing 
Plaintiffs’ motions for a temporary restraining order 
and preliminary injunction, Defendants submitted to 
the Court an affidavit stating that, “[p]rior to O.C.G. be-
ing removed to Mexico, [Immigration and Customs En-
forcement (“ICE”), Enforcement and Removal Opera-
tions (“ERO”)] verbally asked O.C.G. if he was afraid of 
being returned to Mexico” and that, “[a]t this time, 
O.C.G. stated he was not afraid of returning to Mexico.”  

 
12  At Plaintiffs’ request, the Court has temporarily stayed dis-

covery to focus on the merits. Dkts. 195, 211. 
13  The Court does not know what happened to these individuals, 

whether any of them were among those removed to South Sudan 
on May 20, 2025, or were part of any subsequent removal effort.  



58 

 

Dkt. 31-1 ¶ 13.  Defendants’ claim was surprising be-
cause, during his withholding-only proceedings, O.C.G. 
had testified that he was raped and held hostage in Mex-
ico and thus afraid of being returned there: 

During the withholding-only proceedings, O.C.G. 
asked if he might be sent to Mexico—because he was 
afraid of being sent to Mexico—and the immigration 
judge told him, “we cannot send you back to Mexico, 
sir, because you’re a native of Guatemala.” 

D.V.D. v. U.S. Dep’t of Homeland Sec., 784 F. Supp. 3d 
at 407 (quoting the withholding-only transcript).  Nev-
ertheless, in light of the competing sworn statements, 
the Court “declined to conclusively credit O.C.G.’s ac-
count,” when ruling on Plaintiffs’ initial motions, “and 
instead ordered discovery of additional evidence.”  Id. 
at 405. 

That discovery process led Defendants, on May 16, 
2025, to acknowledge an “error” in their previous filing.  
Id. (quoting Dkt. 103 at 2).  “Defendants admitted, 
hours before the scheduled deposition of the witness 
who could allegedly verify the facts included in the prior 
declaration made under oath, that, in fact, there was no 
such witness and therefore no reliable basis for the 
statements.”  Id.  While the Court appreciates that 
“mistakes obviously happen, the events leading up to 
this decision [were and] are troubling.  The Court was 
given false information, upon which it relied, twice, to 
the detriment of a party at risk of serious and irrepara-
ble harm.”  Id. at 406.  The Court therefore affirmed its 
previous conclusion that O.C.G.’s removal lacked due 
process and, this time, ordered his return, id. at 410-12, 
which the Government later facilitated, Dkt. 143. 
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Next, on May 20, 2025—before the Court could even 
resolve the O.C.G. revelation—Defendants placed at 
least six class members on a flight to South Sudan, “a 
nascent, unstable country to which the United States 
[had] recently told its citizens not to travel because of 
‘crime, kidnapping, and armed conflict,’  ” without any 
meaningful notice or opportunity to raise a CAT claim, 
in what could only be described as a “flagrant,” willful 
violation of this Court’s order. D.V.D. v. U.S. Dep’t of 
Homeland Sec., 786 F. Supp. 3d 223, 229-34 (D. Mass. 
2025) (quoting South Sudan Travel Advisory, U.S. 
Dep’t of State, Mar. 8, 2025, https://perma.cc/XQN7-
VXHV (emphases in original)).  Plaintiffs moved again 
for an emergency order to prevent Defendants from ef-
fectuating these removals, and the Court quickly called 
a remote conference, where Defense counsel claimed to 
have very little information about the status or location 
of the impacted class members, except that they were 
then somewhere in transit.14  Id. at 229.  At the conclu-
sion of that conference, the Court ordered Defendants 
to maintain custody of the class members “while every-
body figured out what was happening.”  Id.; see also 
D.V.D. v. U.S. Dep’t of Homeland Sec., 2025 WL 1449032, 
at *1 (D. Mass. May 20, 2025). 

Defendants later told the Supreme Court that, be-
cause of the Court’s order, DHS had to “slam[] on the 
brakes while these aliens were literally mid-flight” and 
was “thus forc[ed]  . . .  to detain [the class members] 

 
14  After stating that she did not know where the plane was, Dkt. 

126 at 6:25-7:1 (May 20, 2025 Hr’g Tr.), Defense counsel stated that 
its location and final destination were both classified, id. at 17:3-6.  
Later, an attorney for DHS said that he was “not aware if it was 
classified” but that “it is sensitive information and it could be clas-
sified.”  Id. at 38:2-8. 

https://perma.cc/XQN7-VXHV
https://perma.cc/XQN7-VXHV
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at a military base in Djibouti.”  Application for a Stay at 
3, D.V.D. II (May 27, 2025) (24A1153).  However, on 
May 21, 2025, the day after the supposedly interrupted 
flight, ICE ERO Acting Assistant Director for Field 
Operations, Marcos Charles, testified differently: 

THE COURT:  And they ended up in Djibouti be-
cause of my order last night? 

MARCOS CHARLES:  No, Your Honor.  The plan 
was to go to Djibouti and then from Djibouti continue 
on to South Sudan and go from there, sir. 

Dkt. 144 at 12:1-5 (May 21, 2025 Hr’g Tr.).15  Indeed, 
publicly available flight-tracking data shows that  
the class members were likely still in U.S. airspace—
possibly within 100 miles of the Boston courthouse—at 
the beginning of the May 20, 2025 conference and that 
their plane rested in Ireland for several hours after-
ward before continuing to Djibouti.16 

At the May 21, 2025 hearing, the Court further 
learned that the impacted class members had “received 

 
15  At Defendants’ request, the Court took this testimony under 

seal.  See Dkt. 144 at 7:10-8:24.  However, Chief Magistrate Judge 
Cabell later granted in relevant part an intervenor’s motion to un-
seal.  D.V.D. v. U.S. Dep’t of Homeland Sec., 2025 WL 3124132, at 
*9-10, 12 (D. Mass. Nov. 7, 2025). 

16  See Alan Feuer et al., Judge Finds U.S. Violated Court Order 
With Sudden Deportation Flight to Africa, N.Y. Times (May 21, 
2025), https://www.nytimes.com/2025/05/21/us/politics/south-sudan- 
deportation.html [https://perma.cc/64NW-EDG3]; see also Dkt. 
144 at 16:13-17:7, 18:25-19:5 (corroborating the report); Playback, 
Flightradar24, https://www.flightradar24.com/2025-05-20/20:25/ 
100x/3a6bfb10 [https://perma.cc/TH49-L7CB] (last visited Febru-
ary 20, 2026) (showing the aircraft located over the Gulf of Maine 
at 4:25:44 EDT / 20:25:44 UTC). 

https://www.nytimes.com/2025/05/21/us/politics/south-sudan-deportation.html
https://www.nytimes.com/2025/05/21/us/politics/south-sudan-deportation.html
https://perma.cc/64NW-EDG3
https://perma.cc/TH49-L7CB
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fewer than 16 hours’ notice before being removed, most 
of which were non-waking hours, none within the busi-
ness day.”  D.V.D. v. U.S. Dep’t of Homeland Sec., 786 
F. Supp. 3d at 230.  Moreover, the class members had 
“limited, if any, ability to communicate with family or 
legal representatives,” and “little, if any, opportunity to 
access information that would have allowed them to de-
termine for themselves the repercussions of being re-
moved to South Sudan.”  Id.  Defendants claimed that 
they had not intended to violate the preliminary injunc-
tion and that “any misunderstanding  . . .  from [DHS] 
may have had to do with the fact that the Court’s pre-
liminary injunction motion wasn’t specific enough.”  Id. 
(quoting Dkt. 145 at 14:9-22 (May 21, 2025 Hr’g Tr.)).   
The Court then asked Defendants to weigh in on what 
specific procedures the Court could order, consistent 
with its legal conclusions, and even invited Defendants, 
after the hearing, to submit a written proposal.17  Id. at 
232-33 & n.14.  Defendants declined.  Id. at 233 n.14.  As 
a result, the Court clarified the preliminary injunction 
to specify that class members must be given “a mini-

 
17  From the beginning of this case, the Court has recognized that 

the Government is in a superior position to propose specific, work-
able measures, consistent with its immigration operation and class 
members’ legal rights.  See D.V.D. v. U.S. Dep’t. of Homeland Sec., 
786 F. Supp. 3d at 232 (citing the Mar. 28, 2025 hearing transcript).  
Defendants, however, have consistently been “unable, unwilling, 
or incapable of meaningfully engaging in [that] discussion.”  Id. at 
233 (quoting D.V.D. I, 778 F. Supp. 3d at 393 n.49).  As a result, 
the Court based the preliminary injunction’s specific procedures 
on, among other things, Defendants’ previous statements and draft 
documents.  See id. at 392-93 & nn.46, 49; see also 70 Fed. Reg. at 
671 (“In appropriate circumstances, DHS may agree to join mo-
tions to reopen that would otherwise be barred by time and num-
ber limitations [before removing to a third country].”).  
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mum of ten days[] to raise a fear-based claim for CAT 
protection prior to removal.”  D.V.D. v. U.S. Dep’t of 
Homeland Sec., 2025 WL 1453640, at *1 (D. Mass. May 
21, 2025) (emphasis removed). 

As to the class members directly impacted by De-
fendants’ violation, the Court did not order their imme-
diate return, despite Plaintiffs’ requests.  D.V.D. v. U.S. 
Dep’t. of Homeland Sec., 786 F. Supp. 3d at 227.  Ra-
ther, following Defendants’ suggestion, and out of re-
spect for the Executive’s “prerogative in the sensitive 
and political areas of immigration and foreign policy,” 
the Court “offered Defendants complete discretion to 
provide [the requisite process] in the time and manner 
they deemed best.”  Id. at 235.  Accordingly, as a “rem-
edy for Defendants’ violations of the Preliminary In-
junction,” the Court ordered Defendants to follow cer-
tain procedures when screening the impacted class 
members for CAT claims but stated that “DHS, in its 
discretion, [could] elect to provide this process to the six 
individuals either within the United States—should  
it choose to return them to the United States—or abroad.”  
D.V.D. v. U.S. Dep’t. of Homeland Sec., 2025 WL 1453604, 
at *1 (D. Mass. May 21, 2025). 

Defendants chose to keep the class members in Dji-
bouti and, following this turn of events, applied to the 
Supreme Court for a stay of the preliminary injunction.  
See generally Application for a Stay, D.V.D. II, (U.S. 
May 27, 2025) (24A1153).  On June 23, 2025, Defendants’ 
application was granted, and the preliminary injunction 
was stayed pending appeal: 

The application for stay presented to Justice JACK-
SON and by her referred to the Court is granted.  
The April 18, 2025, preliminary injunction of the 
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United States District Court for the District of Mas-
sachusetts, case No. 25-cv-10676, is stayed pending 
the disposition of the appeal in the United States 
Court of Appeals for the First Circuit and disposition 
of a petition for a writ of certiorari, if such writ is 
timely sought.  Should certiorari be denied, this stay 
shall terminate automatically.  In the event certio-
rari is granted, the stay shall terminate upon the 
sending down of the judgment of the Court. 

D.V.D. II, 145 S. Ct. at 2153. 

In response, Plaintiffs moved for a new temporary 
restraining order and preliminary injunction specifi-
cally as to the class members Plaintiffs had taken to Dji-
bouti, en route to South Sudan, in violation of the pre-
liminary injunction.  Dkt. 174. 

The Court denied Plaintiffs’ request. Believing the 
Supreme Court to have stayed only the “April 18, 2025, 
preliminary injunction,” D.V.D. II, 145 S. Ct. at 2153, 
the Court understood the May 21, 2025 remedial order 
to still be in effect and thus found Plaintiffs’ motion “un-
necessary,” Dkt. 176.  The next day, Defendants moved 
the Supreme Court to clarify.  Motion to Clarify, D.V.D. 
II (U.S. June 24, 2025) (24A1153).  A week later, on July 
3, 2025, the Supreme Court granted Defendants’ mo-
tion, stating that its June 23, 2025 order “divest[ed] the 
May 21 remedial order of enforceability.” 18   Dep’t of 
Homeland Sec. v. D.V.D., 145 S. Ct. 2627, 2629 (2025). 

 
18  Defendants seize upon this episode to suggest that the Court 

must “dismiss this case in its entirety” or else fail to “follow the 
Supreme Court’s lead.”  See Dkt. 231 at 2.  In doing so, they gloss 
over the case’s many unsettled issues and the material differences 
between last year’s preliminary injunction and the ultimate relief 
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Subsequently, on July 9, 2025, DHS effectively reis-
sued its third-country removal policy in a memorandum 
titled, “Third Country Removals Following the Su-
preme Court’s Order in Department of Homeland Se-
curity v. D.V.D., No. 24A1153 (U.S. June 23, 2025),” 
stating that “ICE must adhere to Secretary of Home-
land Security Kristi Noem’s [March Guidance].”19  Dkt. 
190-1 (the “July Guidance”). 

Thereafter, the parties advanced competing views 
for what should happen next in this litigation.  On July 

 

now sought.  Plaintiffs no longer ask for an injunction, which moots 
Defendants’ “lead argument” on appeal.  See D.V.D. v. U.S. Dep’t 
of Homeland Sec., No. 25-1393 (1st Cir. Feb. 20, 2026).  Plaintiffs 
also now advance statutory claims that this Court has not previ-
ously addressed.  See infra Section III(B)(1).  What difference 
these will make to higher courts is yet unknowable.  See D.V.D. II, 
145 S. Ct. at 2160 (Sotomayor, J., dissenting) (stating that Defend-
ants’ “only  . . .  jurisdictional objection  . . .  with any force” is 
their argument, under 8 U.S.C. § 1252(f  )(1), against class-wide in-
junctive relief  ). But see Dep’t of Homeland Sec. v. D.V.D., 145  
S. Ct. at 2629 (noting that “[t]he only authority [this Court] cited” 
for its understanding of the stay order’s scope “was the dissent 
from the stay order”).  Ultimately, this Court has a “duty,” in the 
first instance, “to say what the law is.”  Marbury v. Madison, 5 
U.S. 137, 177 (1803). 

19  Defendants do not appear to dispute Plaintiffs’ characteriza-
tion of the July Guidance as “identical” to the March Guidance.  
See Dkt. 194 at 8.  Nevertheless, it does add several details.  For 
example, under the July Guidance, “[ICE] will generally wait at 
least 24 hours following service of the Notice of Removal before 
effectuating removal,” except in “exigent circumstances.”  Dkt. 
190-1 at 1.  That being said, Defendants generally refer to the 
March Guidance as the embodiment of DHS’s third-country re-
moval policy.  See, e.g., Dkt. 231 at 31-34.  The Court thus treats it 
as the relevant agency action for purposes of Plaintiffs’ challenge 
under the Administrative Procedure Act and treats the July Guid-
ance as an implementation or extension of that March Guidance. 
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15, 2025, Plaintiffs moved for partial summary judg-
ment, asking the Court to vacate DHS’s third-country 
removal policy, as embodied in the March and July 
Guidances, and to declare the parties’ rights and obliga-
tions with respect to third-country removal, Dkts. 193-
94, simultaneously asking the Court to indicate that it 
would dissolve the preliminary injunction if the First 
Circuit remanded for that purpose, Dkts. 191-92.  De-
fendants conversely moved to stay the proceedings in 
this Court pending appeal of the preliminary injunction. 
Dkt. 206. 

The Court granted Plaintiffs’ motion for an indica-
tive ruling, stating that it would dissolve the prelimi-
nary injunction if given jurisdiction to do so, concluding 
that the Supreme Court’s stay decision would have to 
govern, “at least,  . . .  the precise relief at issue in the 
very same litigation.”  D.V.D. v. U.S. Dep’t of Homeland 
Sec., 2025 WL 2673195, at *1 (D. Mass. Aug. 28, 2025).  
Even so, the Court highlighted that this conclusion 
would not necessarily bring about Plaintiffs’ desired re-
sult because “the decision to remand is left to the dis-
cretion of the appellate court.”  Id. at *2 (quoting 
Motorola Sols., Inc. v. Hytera Commc’ns Corp. Ltd. , 
108 F.4th 458, 505 (7th Cir. 2024), reh’g and reh’g in 
banc dismissed, 2024 WL 4416886 (7th Cir. Oct. 4, 
2024), cert. denied, 145 S. Ct. 1182 (2025)).  To that end, 
the Court held Defendants’ motion to stay in abeyance 
pending the First Circuit’s decision on Plaintiffs’ mo-
tion to remand.20  See Motion to Remand, D.V.D. v. U.S. 

 
20  In the interim, the Court allowed Defendants to delay their 

response to the motion for partial summary judgment until 21 days 
after their motion for stay was decided.  Dkt. 208. 
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Dep’t of Homeland Sec., No. 25-1393 (1st Cir. Aug. 29, 
2025). 

On October 20, 2025, the First Circuit denied remand 
but stated that the Court was “ ‘free to carry forward’  ” 
and, “if appropriate, ‘order permanent relief after the 
merits are resolved.’  ”  D.V.D. v. U.S. Dep’t of Home-
land Sec., No. 25-1393 (1st Cir. Oct. 20, 2025) (quoting 
Contour Design, Inc. v. Chance Mold Steel Co., 649 F.3d 
31, 34 (1st Cir. 2011)).21  As a result, this Court denied 
Defendants’ motion to stay and ordered Defendants to 
respond to the motion for partial summary judgment. 
Dkt. 218. 

On November 24, 2025, Defendants opposed Plain-
tiffs’ motion for partial summary judgment and moved 
to dismiss the complaint.  Dkt. 231.  Plaintiffs replied to 
Defendants’ summary judgment opposition and op-
posed the motion to dismiss.22  Dkt. 232.  The Court then 

 
21  In Contour Design, Inc. v. Chance Mold Steel Co., 649 F.3d 31 

(1st Cir. 2011), the defendant appealed a preliminary injunction 
issued against it.  Id. at 32.  Despite preliminarily concluding that 
it would affirm the injunction, the First Circuit made no announce-
ment “because a trial was scheduled to be held” and so “expect[ed] 
that the preliminary injunction would be supplanted by a final in-
junction and other possible relief.”  Id. at 33.  Later, a jury found 
in the plaintiff’s favor, but judgment had not yet issued.  Id.  Rec-
ognizing that “the district court may be awaiting disposition of 
[the] appeal before entering final judgment,” the First Circuit sum-
marily affirmed the (by then, almost obsolete) preliminary injunc-
tion and further clarified that “the district court was free, and would 
remain free even without this affirmance or leave from us, to enter 
a permanent injunction based on the trial record while the original 
appeal remained pending,” which the court described as “standard 
practice.”  Id. at 34. 

22  To their combined filing, Plaintiffs attached 25 exhibits, Dkt. 
233, which Defendants moved to strike, Dkt. 235.  For the sake of 
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held a hearing on December 16, 2025, and took the mat-
ter under advisement.  Dkt. 236. 

While these motions were pending, on February 20, 
2026, the First Circuit granted Plaintiffs’ request, re-
newed at oral argument, to remand the preliminary in-
junction back to this Court for dissolution, finding it 
“the most expeditious and efficient path forward  . . .  
so that [the case] may proceed to judgment.”  D.V.D. v. 
U.S. Dep’t of Homeland Sec., No. 25-1393 (1st Cir. Feb. 
20, 2026).  Accordingly, the Court will dissolve the April 
18, 2025 preliminary injunction. 

II. Motion to Dismiss 

Defendants move to dismiss Plaintiffs’ core policy 
challenge under the Administrative Procedure Act 
(“APA”), Counts I-IV, under Federal Rule 12(b)(1) for 
lack of subject matter jurisdiction. Dkt. 231 at 8-16.  Ul-
timately, the Court concludes that it has jurisdiction 
over the challenge and so denies the motion.  Simulta-
neously, however, the Court finds that Counts II and 
III are duplicative of Count I and so will dismiss those 
claims. 

Defendants also move to dismiss Plaintiffs’ claims 
based on detention, Count V, and under the Freedom of 
Information Act (“FOIA”), Count VI, under Federal 
Rules 12(b)(1) and 12(b)(6) for lack of subject matter ju-
risdiction and for failure to state a claim.  Dkt. 231 at 
17-21.  As to Count V, the Court concludes that any de-

 

clarity, and to avoid any prejudice to Defendants with respect to 
the motion for partial summary judgment, the Court has chosen 
not to rely on any of Plaintiffs’ newly filed exhibits for either mo-
tion.  Accordingly, Defendants’ motion to strike is DENIED as 
moot. 
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tention-based claim is unripe as to D.V.D., M.M., and 
O.C.G. and is moot as to E.F.D. and so will dismiss those 
claims.  As to Count VI, the Court concludes that the 
named Plaintiffs lack standing as to the February Guid-
ance and have otherwise failed to state a claim and so 
will dismiss that claim. 

A. Legal Standards 

With respect to a motion to dismiss for lack of sub-
ject matter jurisdiction, the plaintiff bears the burden.  
Justiniano v. Soc. Sec. Admin., 876 F.3d 14, 21 (1st Cir. 
2017).  In deciding the motion, “the court may consider 
materials outside the pleadings.”  Groden v. N&D 
Transp. Co., Inc., 866 F.3d 22, 24 n.3 (1st Cir. 2017). 

To survive a motion to dismiss for failure to state a 
claim, a complaint must contain sufficient factual mat-
ter, disregarding all “conclusory” statements, to “state 
a claim to relief that is plausible on its face.”  Ashcroft 
v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. 
v. Twombly, 550 U.S. 544, 570 (2007)).  “The inquiry is 
usually limited to the facts alleged in the complaint, in-
corporated into the complaint, or susceptible to judicial 
notice,” Whelden v. U.S. Bank Nat’l Ass’n, 494 F. Supp. 
3d 68, 73 (D. Mass. 2020) (citing In re Colonial Mortg. 
Bankers Corp., 324 F.3d 12, 15 (1st Cir. 2003)), “but the 
court may also consider other documents the authentic-
ity of which is not disputed by the parties, documents 
central to the plaintiff  ’s claim, and documents suffi-
ciently referred to in the complaint,” id. (citing Watter-
son v. Page, 987 F.2d 1, 3 (1st Cir. 1993)). 

“When faced with motions to dismiss under both 
12(b)(1) and 12(b)(6), a district court, absent good rea-
son to do otherwise, should ordinarily decide the 12(b)(1) 
motion first.”  Katz v. Pershing, LLC, 806 F. Supp. 2d 
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452, 456 (D. Mass. 2011) (quoting Ne. Erectors Ass’n of 
BTEA v. Sec’y of Lab., 62 F.3d 37, 39 (1st Cir. 1995)), 
aff  ’d, 672 F.3d 64 (1st Cir. 2012). 

B. Discussion 

 1. APA Policy Challenges (Counts I-IV) 

Plaintiffs allege, under the APA and Declaratory 
Judgment Act, that Defendants’ third-country removal 
policy violates the INA, FARRA, their implementing 
regulations, and the Due Process Clause of the Fifth 
Amendment.  Compl. ¶¶ 99-122.23 

Defendants move to dismiss these core policy claims 
for lack of subject matter jurisdiction, relying variously 
on the jurisdiction-stripping provisions of the INA, 8 
U.S.C. § 1252 (“section 1252”), and on a like FARRA 
provision, Pub. L. No. 105-277, § 2242(d) (“section 
2242(d)”) (codified as 8 U.S.C. § 1231 (“section 1231”) 
note).  Dkt. 231 at 8-16.  The Court has already ad-

 
23  More precisely, in Count I, Plaintiffs allege that Defendants’ 

policy or practice of failing to provide notice and an opportunity to 
challenge third-country removals is arbitrary and capricious and 
contrary to law.  Compl. ¶¶ 99-107.  In Count II, Plaintiffs allege 
that Defendants are unlawfully withholding notice and a meaning-
ful opportunity to challenge third-country removal.  Id. ¶¶ 108-11.  
In Count III, Plaintiffs allege that Defendants’ third-country re-
moval policy violates Plaintiffs’ procedural rights.  Id. ¶¶ 112-17.  
In Count IV, Plaintiffs seek a declaration of their rights.  Id.  
¶¶ 118-22.  Given the substantial overlap in Counts I-III, the Court 
will ultimately dismiss Counts II and III.  See infra Section 
II(B)(4).  The Court further notes that Counts I-III include vari-
ous detention-related allegations.  See, e.g., Compl. ¶¶ 104, 107, 
114-17, 120. Ultimately, the Court finds that these allegations 
properly sound in habeas, not the APA, see Trump v. J.G.G., 604 
U.S. 670, 672 (2025), and confines its analysis accordingly, see in-
fra Section II(B)(2). 
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dressed and rejected several of these arguments.24  See 
D.V.D. I, 778 F. Supp. 3d at 370-78; D.V.D. v. U.S. Dep’t 
of Homeland Sec., 784 F. Supp. 3d at 409-10.  Below, the 
Court expands on its reasoning in light of Defendants’ 
renewed arguments. 

  a. Section 1252(g) 

Defendants argue that “Plaintiffs’ claims arise en-
tirely from actions taken to ‘execute removal orders’—
namely, to remove them to third countries without the 
additional process they demand—and thus those claims 
‘fall[] squarely within’ the INA’s jurisdictional bar,” 
section 1252(g).  Dkt. 231 at 9 (internal citation omitted) 
(first quoting 8 U.S.C. § 1252(g); and then quoting Reno 
v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 
487 (1999) [hereinafter AADC]). 

The Court rejected this argument in D.V.D. I, large-
ly based on the conclusion that section 1252(g) “does not 
bar review of the ‘lawfulness’ of a removal-related ac-
tion because such claims are ‘collateral’ to the discre-
tionary decisions immunized by section 1252(g).”  778  
F. Supp. 3d at 376-78 (quoting Kong v. United States, 
62 F.4th 608, 617 (1st Cir. 2023)).  Put more simply, sec-
tion 1252(g) prohibits claims based on the exercise of 
“prosecutorial discretion,” AADC, 525 U.S. at 489, but 
it is not within the “discretion” of the Executive to ex-
ceed the scope of its authority or otherwise violate the 
law, see Ibarra-Perez v. United States, 154 F.4th 989, 
997 (9th Cir. 2025) (holding that claim based on third-
country removal without notice “raise[d] purely legal 
arguments in challenging [the] removal,” including 

 
24  The Court has likewise already laid out much of the relevant 

legal background.  See D.V.D. I, 778 F. Supp. 3d at 365-67. 
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whether the plaintiff “had a right to meaningful notice 
and an opportunity to present a fear-based claim,” and 
thus that the action was not barred by section 1252(g)); 
see also id. (“The government’s reading of § 1252(g) 
would entirely insulate from judicial review any post-
hearing decision by ICE to remove noncitizens to third 
countries where they would be in danger of persecution, 
torture, and even death.”).25 

Now, the Court would take a further step back to add 
that Plaintiffs’ claims are policy challenges and that the 
adoption of policy is simply not among the “discrete” set 
of actions covered by section 1252(g).  See AADC, 525 
U.S. at 482.  In AADC, the Supreme Court explained 
that section 1252(g) “applies only to three discrete ac-
tions  . . .  :  [the] ‘decision or action’ to ‘commence pro-
ceedings, adjudicate cases, or execute removal orders.’  ”  
Id. at 482 (emphases in original) (quoting 8 U.S.C.  
§ 1252(g)).  The AADC Court provided further context 
by way of history: 

There was good reason for Congress to focus special 
attention upon, and make special provision for, judi-
cial review of the  . . .  discrete acts of “com-
menc[ing] proceedings, adjudicat[ing] cases, [and] ex-
ecut[ing] removal orders”—which represent the ini-
tiation or prosecution of various stages in the depor-
tation process.  At each stage the Executive has dis-

 
25  At the December 16, 2025 hearing, Defendants argued that 

Kong (like Ibarra-Perez) concerned a claim under the Federal 
Tort Claims Act and thus was inapposite.  But in Kong itself, the 
First Circuit squarely rejected that idea:  “the text of § 1252(g) 
cannot be interpreted differently depending on” a plaintiff’s cause 
of action. Kong, 62 F.4th at 617 (citing Clark v. Martinez, 543 U.S. 
371, 382 (2005)). 
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cretion to abandon the endeavor, and at the time 
IIRIRA was enacted the INS had been engaging in 
a regular practice (which had come to be known as 
“deferred action”) of exercising that discretion for 
humanitarian reasons or simply for its own conven-
ience. 
. . . 

Since no generous act goes unpunished, however, the 
INS’s exercise of this discretion opened the door to 
litigation in instances where the INS chose not to ex-
ercise it. 

Id. at 483-84 (emphasis in original) (quoting 8 U.S.C.  
§ 1252(g)).26 

The facts of AADC—which the Supreme Court said 
“precisely” reflect the type of claim that the drafters of 
section 1252(g) intended to prevent, id. at 487—are fur-
ther instructive, as they bear no resemblance to the pol-
icy challenge at issue here.  The AADC plaintiffs alleged 
that the Government “target[ed] them for deportation 
because of their affiliation with a politically unpopular 
group.”  Id. at 472.  Analogizing these claims to a “se-
lective prosecution” defense in the criminal context, id. 
at 489, the Supreme Court held that the district court 
lacked jurisdiction under section 1252(g) to “subject[] 
the prosecutor’s motives and decisionmaking to outside 

 
26  “IIRIRA” refers to the Illegal Immigration Reform and Im-

migrant Responsibility Act of 1996.  See AADC, 525 U.S. at 498 
(Stevens, J., concurring).  “INS” refers to the Immigration and 
Naturalization Service, which previously exercised immigration-
related authority through the Department of Justice, which pow-
ers now largely reside within the Department of Homeland Secu-
rity.  See Martinez, 543 U.S. at 374 n.1. 
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inquiry,” id. at 490 (quoting Wayte v. United States, 470 
U.S. 598, 607 (1985)).27 

Plaintiffs’ claims here do not require any subjective 
inquiry.  The Court need not probe anyone’s intentions 
to determine the meanings of statutes, regulations, or 
the Constitution.  And the process noncitizens receive 
before removal does not follow from ad hoc decision-
making that is “particularly ill-suited to judicial re-
view,” cf. id. at 490 (quoting Wayte, 470 U.S. at 607), but 
rather from those objective authorities. 

If anything, the claims at issue here resemble the 
policy challenge upheld in Department of Homeland Se-
curity v. Regents of the University of California , 591 
U.S. 1 (2020), except that Plaintiffs’ case presents an 
even easier call.  In Regents, the Supreme Court consid-
ered an APA policy challenge to DHS’s rescission of 
DACA—Deferred Action for Childhood Arrivals—eas-
ily dismissing the Government’s argument that section 
1252(g) barred district court review.28  Id. at 19.  This is 

 
27  The Supreme Court notably carved out a possible exception 

for allegations of “outrageous” discrimination, AADC, 525 U.S. at 
491, presumably because the unlawfulness of such discrimination 
would be obvious on its face and so would require only a nominal 
“inquiry” into the prosecutor’s motives, see id. at 490 (quoting 
Wayte, 470 U.S. at 607).  The AADC Court’s recognition of this 
exception lends supports to the idea that section 1252(g) does not 
bar review of an action’s “lawfulness,” see Kong, 62 F.4th at 617, 
where review requires no motive-based inquiry. 

28  The Regents Court spilled somewhat more ink analyzing the 
related but distinct question of whether DACA’s rescission was 
“agency action  . . .  committed to agency discretion by law” under 
the APA.  See 591 U.S. at 16-19 (quoting 5 U.S.C. § 701(a)(2)); see 
also id. at 63-64 (Alito, J., concurring in the judgment in part and 
dissenting in part) (arguing that the rescission of DACA was un-
reviewable under 5 U.S.C. § 701(a)(2) but not making that argu-
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especially notable because, unlike with Plaintiffs’ chal-
lenge, the policy at issue in Regents directly implicated 
the Executive’s “exercise [of] prosecutorial discretion.”   
Id. at 10 (quoting the DACA Memorandum).  Indeed, 
DACA had as its “defining feature  . . .  the decision to 
defer removal,” id. at 27, and the discretionary decision 
to grant or deny “deferred action” is squarely within the 
scope of section 1252(g), AADC, 525 U.S. at 484.  Yet 
the Regents Court held that section 1252(g) did not ap-
ply: 

Section 1252(g) is similarly narrow.  That provision 
limits review of cases “arising from” decisions “to 
commence proceedings, adjudicate cases, or execute 
removal orders.”  § 1252(g).  We have previously re-
jected as “implausible” the Government’s suggestion 
that § 1252(g) covers “all claims arising from depor-
tation proceedings” or imposes “a general jurisdic-
tional limitation.”  [AADC, 525 U.S. at 482].  The re-
scission, which revokes a deferred action program 
with associated benefits, is not a decision to “com-
mence proceedings,” much less to “adjudicate” a case 
or “execute” a removal order. 

Regents, 590 U.S. at 19; see also Ibarra-Perez, 154 F.4th 
at 997 (“[Section] 1252(g) does not prohibit challenges 
to unlawful practices merely because they are in some 
fashion connected to removal orders.”).  It is that much 
easier to conclude that section 1252(g) does not apply to 
Plaintiffs’ policy challenge concerning mandatory, ra-
ther than discretionary, relief. 

 

ment as to section 1252(g)).  Tellingly, Defendants here do not bother 
suggesting that the process an individual is due before removal has 
been committed to agency discretion by law, an easily refutable 
claim.  See generally, e.g., 8 C.F.R. pt. 240. 
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In sum, section 1252(g) is a “narrow” provision, 
AADC, 525 U.S. at 487, applicable only to a specific set 
of “discretionary determinations,” id. at 485.  The ac-
tions at issue here are neither discretionary nor within 
that limited set.  Accordingly, section 1252(g) does not 
apply. 

   b. Sections 1252(a)(5), (b)(9) 

In the alternative, Defendants argue that Plaintiffs’ 
claims fall within the “channeling provisions,” Aguilar 
v. U.S. Immigr. & Customs Enf  ’t Div. of Dep’t of Home-
land Sec., 510 F.3d 1, 11 (1st Cir. 2007), of sections 
1252(a)(5) and (b)(9).29  Dkt. 231 at 11-14.  Those provi-
sions, typically read in tandem, create a vehicle for 
“[j]udicial review of all questions of law and fact, includ-
ing interpretation and application of constitutional and 
statutory provisions, arising from any action taken or 
proceeding brought to remove an alien from the United 
States,” 8 U.S.C. § 1252(b)(9), and then require that 
such “petition[s] for review [be] filed with an appropri-
ate court of appeals,” id. § 1252(a)(5). 

 
29  To be clear, this argument is mutually exclusive with Defendants’ 

previous one:  a claim cannot both be barred under section 1252(g) 
and subject to channeling under sections 1252(a)(5) and (b)(9).  See 
Aguilar, 510 F.3d at 11 & n.2.  In general, Defendants have some-
times described the jurisdictional provisions of the INA and FARRA 
as if each additional one were merely an emphatic redundancy, ra-
ther than targeted at a specific (and often distinct) type of claim.  
See, e.g., Brief for Appellants at 23, D.V.D. v. U.S. Dep’t of Home-
land Sec., No. 25-1393 (1st Cir. July 10, 2025) (“The district court’s 
injunction ran roughshod over three independent sets of jurisdic-
tional bars.” (emphasis in original)).  But these shotgun arguments 
tend to betray that Defendants have no consistent, working model 
for how the statutes operate. 
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The question of what claims “aris[e] from” removal, 
8 U.S.C. § 1252(b)(9), is subject to both a functional  
and categorical analysis.  Functionally, both the First 
Circuit and Supreme Court have interpreted section 
1252(b)(9) to exclude claims that cannot be “raised effi-
caciously within the administrative proceedings deline-
ated in the INA,” such that they might eventually be 
heard by an appropriate court of appeals.  See Aguilar, 
510 F.3d at 11; see also Jennings v. Rodriguez, 583 U.S. 
281, 293 (2018) (“eschew[ing]” an “extreme” interpreta-
tion of section 1252(b)(9) that would make certain claims 
“effectively unreviewable”).  More categorically, and 
more recently, the Supreme Court has held that section 
1252(b)(9) “is certainly not a bar where  . . .  the parties 
are not challenging any removal proceedings.”  Regents, 
591 U.S. at 19. 

Beginning with the functional, Defendants claim that 
Plaintiffs “fail to grapple with the real paths to admin-
istrative relief available to them.”  Dkt. 231 at 12.  How-
ever, that argument is either dangerously uninformed 
or blatantly dishonest. The Court has grappled with De-
fendants’ supposed paths to relief, D.V.D. I, 778 F. Supp. 
3d at 372-75, and continues to find them illusory.   

“From the outset,” Defendants argue, noncitizens 
“can seek withholding of removal or other protections 
from removal to those [third] countries during their re-
moval proceedings.”  Id. at 13.  For support, they point 
to a pair of questions on USCIS’s Application for Asy-
lum and for Withholding of Removal.  Id.  But before 
turning to that form, and Defendants’ misreading of it, 
it must be understood that this entire argument is a red 
herring.  Even if an applicant were to raise, during his 
initial removal proceedings, every country as to which 
he might have a fear-based claim—impossible, in real-
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ity, because of changing country conditions and rele-
vant personal characteristics—it would only matter if 
he could actually receive relief, or any adjudication, as 
to each of those countries.  But “an applicant is not en-
titled to have the agency adjudicate claims of relief that 
relate ‘to a country that nobody is trying to send them 
to.’ ”  Sadychov v. Holder, 565 F. App’x 648, 651 (9th Cir. 
2014) (quoting She v. Holder, 629 F.3d 958, 965 (9th Cir. 
2010), superseded on other grounds by statute as stated 
in, Ming Dai v. Sessions, 884 F.3d 858, 867 n.8 (9th Cir. 
2018)) (“However, should circumstances change such 
that Azerbaijan is the designated country of removal, 
the agency must provide Sadychov with notice and an 
opportunity to reopen his case for full adjudication of 
his claim of withholding of removal from Azerbaijan.”).  
This is not only intuitively obvious but clear from the 
Department of Justice’s own regulations, which require 
noncitizen applicants in immigration proceedings to es-
tablish risk of persecution or torture in the “proposed 
country of removal.”   8 C.F.R. § 1208.16(b) (establish-
ing, in removal proceedings, that the “burden of proof 
is on the applicant for withholding of removal  . . .  to 
establish that his or her life or freedom would be threat-
ened in the proposed country of removal.” (emphasis 
added)); id. § 1208.16(c) (likewise establishing that an 
applicant seeking CAT protections must “establish that 
it is more likely than not that he or she would be tor-
tured if removed to the proposed country of removal.” 
(emphasis added)).  A noncitizen cannot bear his burden 
as to a “proposed country of removal,” id., that has not 
been proposed as a country of removal.  Defendants are 
thus wrong to suggest that “an alien need not await any 
DHS designation before seeking protection.”  See Dkt. 
231 at 13. 
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To illustrate this point, one need only consider the 
case of Plaintiff O.C.G., who tried to raise a fear-based 
claim as to an undesignated country during his with-
holding-only proceedings but was told by an immigra-
tion judge—correctly, in this Court’s view—that he 
could not: 

During the withholding-only proceedings, O.C.G. 
asked if he might be sent to Mexico—because he was 
afraid of being sent to Mexico—and the immigration 
judge told him, “we cannot send you back to Mexico, 
sir, because you’re a native of Guatemala.”  During 
another hearing before the immigration court, 
O.C.G. described in detail the violence he experi-
enced while in Mexico.  At the close of that hearing, 
the government’s attorney clarified with the immi-
gration judge that, because Guatemala was the coun-
try of removal designated on O.C.G.’s order of re-
moval, that was the only relevant country for pur-
poses of the withholding-only proceedings, and the 
immigration judge agreed. 

Two days after being granted withholding of re-
moval, and with no advanced warning, O.C.G. was 
put on a bus and sent to Mexico. 

D.V.D. v. U.S. Dep’t of Homeland Sec., 784 F. Supp. 3d 
at 407 (footnote and internal citations to the withholding- 
only transcript omitted). 

Given the legal impossibility of raising hypothetical 
claims as to undesignated countries of removal, the in-
herent practical difficulty in doing so is technically ir-
relevant but nonetheless worth mentioning.  Defend-
ants argue that “an alien knows to which specific coun-
tries they fear removal” and “can seek withholding of 
removal or other protections from removal to those 
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countries during their removal proceedings.”  Dkt. 231 
at 13.  In some instances, however, this is a literal im-
possibility.  Take, for example, class-member D.D., who 
was removed by Defendants to South Sudan but whose 
removal proceedings concluded when South Sudan had 
only been a country for ten days.30  Indeed, of the eight 
class members whom Defendants removed in violation 
of the preliminary injunction, an additional three ap-
pear to have been ordered removed before South Sudan 
was recognized as a country.31  What evidence were they 
supposed to present “during their removal proceed-
ings”?  Cf. id. 

In other cases, the problem of indirect refoulement 
(sometimes called “chain refoulement”) and ever-shift-
ing diplomatic relations makes a person’s risk of perse-
cution or torture less obvious than one might first imag-
ine.  For example, imagine a Chinese-national Uyghur-
rights activist who fears removal to China.  Of course, 
he would be aware of the immediate risk he faces on ac-
count of his political beliefs and would likely seek pro-
tection from removal directly to China. 32   But he is 

 
30  See Dkt. 175-1 ¶ 4. 
31  Compare Press Release, U.S. Dep’t of Homeland Sec., DHS 

Reacts to Activist Judge Ruling to Halt the Deportation of Bar-
baric Criminal Illegal Aliens Including Murderers, Rapists, and 
Pedophiles (May 21, 2025), https://www.dhs.gov/news/2025/05/21/ 
dhs-reacts-activist-judge-ruling-halt-deportation-barbaric-criminal- 
illegal-aliens [https://perma.cc/R5P9-425G], with A Guide to the 
United States’ History of Recognition, Diplomatic, and Consular 
Relations, by Country, since 1776:  South Sudan, U.S. Dep’t of 
State: Off. of the Historian, https://history.state.gov/countries/ 
south-sudan [https://perma.cc/SGD6-WQYN] (last visited Feb. 24, 
2026). 

32 Indeed, he may have a strong claim. See Amy Qin, Dissident 
Who Daringly Documented Uyghurs’ Repression Wins Asylum , 

https://www.dhs.gov/news/2025/05/21/dhs-reacts-activist-judge-ruling-halt-deportation-barbaric-criminal-illegal-
https://www.dhs.gov/news/2025/05/21/dhs-reacts-activist-judge-ruling-halt-deportation-barbaric-criminal-illegal-
https://www.dhs.gov/news/2025/05/21/dhs-reacts-activist-judge-ruling-halt-deportation-barbaric-criminal-illegal-
https://perma.cc/R5P9-425G
https://history.state.gov/countries/south-sudan
https://history.state.gov/countries/south-sudan
https://perma.cc/SGD6-WQYN
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equally at risk in any country that would—either by 
“willful acceptance” or by simply “ ‘turn[ing] a blind 
eye’ ”—hand him over to China, such that the ultimate 
likely result remains the same.33  See H.H. v. Garland, 
52 F.4th 8, 15 (1st Cir. 2022) (quoting Cruz-Quintanilla 
v. Whitaker, 914 F.3d 884, 886-87 (4th Cir. 2019)).34 

Indeed, this is what nearly happened in the case of 
Idris Hasan, a Uyghur-rights activist arrested at a Mo-
roccan airport based on an Interpol red notice accusing 
him of terrorism in China.35  Ironically, Hasan was only 
in Morocco “after seeing his name on a publicly dis-
closed Turkish government document about China’s 
wanted Uyghurs in Turkey,” where he had previously 
been granted humanitarian legal status. 36   After Ha-

 

N.Y. Times (Jan. 28, 2026), https://www.nytimes.com/2026/01/ 
28/us/politics/heng-guan-china-uyghurs-asylum.html [https://perma. 
cc/8SA4-CS7G]. 

33  See Rodriguez-Arias v. Whitaker, 915 F.3d 968, 972-73 (4th 
Cir. 2019) (discussing how risk is analyzed when based on a causal 
chain of events). 

34  H.H. v. Garland, 52 F.4th 8 (1st Cir. 2022), concerned the risk 
of acquiescence to torture for purposes of a CAT claim. Id. at 16-
19.  An applicant may likewise show that a country of removal is 
likely to “countenance [his persecution], or at least prove itself un-
able or unwilling to combat it” for a statutory withholding claim 
under section 1231(b)(3).  Lopez Perez v. Holder, 587 F.3d 456, 462 
(1st Cir. 2009). 

35  See Amnesty Int’l, Can., Morocco: Uyghur Activist Freed Af-
ter Over Three Years in Prison, (Mar. 18, 2025), https://amnesty. 
ca/urgent-actions/morocco-uyghur-activist-freed-after-over-three- 
years-in-prison/ [https://perma.cc/7EAX-AYSB]. 

36  Asim Kashgarian, Uyghur Man’s Long Journey to Freedom 
May End With Return to China, VOA News (Jan. 13, 2022, 3:32 PM), 
https://www.voanews.com/a/uyghur-man-s-long-journey-to-freedom- 
may-end-with-return-to-china/6395787.html [https://perma.cc/X5U6-
9XFL]. 

https://www.nytimes.com/2026/01/28/us/politics/heng-guan-
https://www.nytimes.com/2026/01/28/us/politics/heng-guan-
https://perma.cc/8SA4-CS7G
https://perma.cc/8SA4-CS7G
https://amnesty.ca/urgent-actions/morocco-uyghur-activist-freed-after-over-three-years-in-prison/
https://amnesty.ca/urgent-actions/morocco-uyghur-activist-freed-after-over-three-years-in-prison/
https://amnesty.ca/urgent-actions/morocco-uyghur-activist-freed-after-over-three-years-in-prison/
https://perma.cc/7EAX-AYSB
https://www.voanews.com/a/uyghur-man-s-long-journey-to-freedom-may-end-with-return-
https://www.voanews.com/a/uyghur-man-s-long-journey-to-freedom-may-end-with-return-
https://perma.cc/X5U6-9XFL
https://perma.cc/X5U6-9XFL
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san’s arrest, Interpol quickly canceled the notice, but 
Morocco still ordered him to be extradited.37  Ultimately, 
after almost four years’ detention and an international 
campaign calling attention to his situation, Hasan was 
released and has since been resettled in the United 
States.38  But his case readily demonstrates a conun-
drum Defendants ignore:  which countries might acqui-
esce to a given instance of persecution or torture is a 
tremendously complicated and dynamic inquiry that 
bears little relation to an individual’s personal experi-
ence and the immediate harm he knows himself to face.  

A myriad of examples make the absurdity of Defend-
ants’ argument apparent. Should an Ecuadorian woman 
have to know her risk of female genital mutilation in So-
malia?39   Should a gay man keep himself apprised of 
buggery laws in the too-long and ever-changing list of 
countries that enforce them?40  No person could reason-
ably be expected to make detailed, prophylactic claims 
about every country on Earth to which she might have 
a valid claim against removal.  Nor would it make sense 
to burden our overburdened immigration courts with 
their adjudication. 

 
37  Id. 
38  See Amnesty Int’l Can., supra note 35. 
39  See Female Genital Mutilation: A Global Concern, U.N. Chil-

dren’s Fund (UNICEF  ) (Mar. 7, 2024), https://data.unicef.org/wp-
content/uploads/2024/03/FGM-Data-Brochure-v13.4.pdf [https:// 
perma.cc/V3PV-SKUP] (documenting 99% rate of female genital 
mutilation). 

40  See generally Matthew M. Kavanagh et al., Global Legal En-
vironment for LGBTQ+ Sexuality and Public Health , 53 J.L. 
Med & Ethics 115 (2025) (describing a complex and dynamic legal 
landscape). 

https://data.unicef.org/wp-content/uploads/2024/03/FGM-Data-Brochure-v13.4.pdf
https://data.unicef.org/wp-content/uploads/2024/03/FGM-Data-Brochure-v13.4.pdf
https://perma.cc/V3PV-SKUP
https://perma.cc/V3PV-SKUP
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It is thus unsurprising that our immigration system 
does not expect noncitizens to raise such speculative 
claims.  As mentioned above, Defendants have repeat-
edly cited USCIS’s Application for Asylum and for 
Withholding of Removal (Form I-589) to argue that 
noncitizens have a fair opportunity to present any claim 
they might have.41  Again, such an opportunity is mean-
ingless unless it is accompanied by adjudication of those 
claims.  Nonetheless, even the form Defendants cite 
does not support their argument.  The form asks, with 
a Yes/No checkbox:  “Are you afraid of being subjected 
to torture in your home country or any other country to 
which you may be returned?”42  And then, open-endedly, 
“If ‘Yes,’ explain why you are afraid and describe the 
nature of torture you fear, by whom, and why it would 
be inflicted.”43 

4. Are you afraid of being subjected to torture in 
your home country or any other country to which 
you may be returned? 

  No   Yes 

 If “Yes,” explain why you are afraid to and de-
scribe the nature of torture you fear, by whom, 
and why it would be inflicted. 

 
41  See, e.g., Dkt. 231 at 13; D.V.D. I, 778 F. Supp. 3d at 388 (citing 

the hearing transcript). 
42  U.S. Citizenship & Immig. Servs., Form I-589, Application for 

Asylum and for Withholding of Removal (2025), https://www.uscis. 
gov/sites/default/files/document/forms/i-589.pdf [https://perma.cc/ 
J6YL-5XKS] 

43  Id. 

https://www.uscis.gov/sites/default/files/document/forms/i-589.pdf
https://www.uscis.gov/sites/default/files/document/forms/i-589.pdf
https://perma.cc/J6YL-5XKS
https://perma.cc/J6YL-5XKS
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Thus, contrary to Defendants’ repeated statement, as a 
literal matter, the form does not ask an applicant to 
“list” anything.  Cf. Dkt. 231 at 13 (characterizing these 
two questions as “asking [an] alien to list and explain 
‘any’ country ‘to which [he] may be returned’ where he 
fears ‘torture.’  ”).  Moreover, as an interpretive matter, 
Defendants’ reading of these questions makes little 
sense:  the inclusion of the phrase “to which you may be 
returned,” modifying “any other country,” implies that 
“any other country” cannot mean every other country 
on Earth because then there would be no reason to in-
clude the relative clause (“to which you may be re-
moved”).44  Rather, a more natural reading of “or any 
other country to which you may be returned” would be 
any country to which the applicant has a reasonable ex-
pectation of removal.45  Indeed, given that the form re-
fers only to a singular “country to which you may be re-
moved,” the most natural reading of the question, par-
ticularly given the scope of any withholding inquiry to 
follow, would simply be the “proposed country of re-
moval.”  Cf. 8 C.F.R. § 1208.16(b). 

After the close of removal proceedings, Defendants 
posit that “Plaintiffs may—at any time—move to reo-
pen proceedings to assert new fear claims regarding re-
moval to a third country.”46  Dkt. 231 at 13.  As a matter 

 
44  See id. 
45  See id. 
46  To be clear, a “motion to reopen” seeking only withholding of 

removal or CAT relief does not disturb the underlying order of re-
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of law, this is a misstatement:  under most circumstances, 
a person may file only one motion to reopen their immi-
gration proceedings, and that motion must be filed 
within 90 days of their order of removal’s becoming fi-
nal.47  8 U.S.C. § 1229a(c)(7)(A), (c)(7)(C)(i). 

Of course, even if an individual fearing removal to an 
undesignated third country is procedurally able to file a 
motion, that motion will still necessarily fail because, 
“[i]n order for a motion to reopen to succeed, it must,” 
among other requirements, “establish a prima facie 
case for the underlying substantive relief sought.”  See 
Pandit v. Lynch, 824 F.3d 1, 3 (1st Cir. 2016) (quoting 
Shah v. Holder, 758 F.3d 32, 36 (1st Cir. 2014)).  Again, 
“an applicant is not entitled to have the agency adjudi-
cate claims of relief that relate to a country that nobody 
is trying to send them to.”48  Sadychov, 565 F. App’x at 
651-52 (internal quotation omitted).  Whether pre- or 
post-removal order, the standard for relief continues to 
be based on the risk of persecution or torture “in the 

proposed country of removal.”   8 C.F.R. § 1208.16(b)-(c) 
(emphasis added).  Accordingly, despite Defendants’ re-

 

moval itself because “the finality of [an] order of removal does not 
depend in any way on the outcome of the withholding-only pro-
ceedings.” See Johnson v. Guzman Chavez, 594 U.S. 523, 539 
(2021). 

47  There is notably an exception for motions to reopen seeking 
withholding of removal or CAT protections.  8 C.F.R. § 1003.23(b)(4)(i).  
But that exception applies only where the motion is “based on 
changed country conditions arising in the country of nationality or 
the country to which removal has been ordered,” i.e., not with re-
spect to undesignated third countries.  Id. (emphasis added). 

48  This applies with even greater force to so-called sua sponte re-
openings, which immigration courts may grant at their discretion, 
largely without any review.  See D.V.D. I, 778 F. Supp. 3d at 373-
74. 
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peated contention, a noncitizen cannot properly raise a 
fear-based claim regarding a third country before re-
ceiving notice of removal to that country.  Until then, 
such claims are purely hypothetical and cannot be raised 
either in the original immigration proceedings or on a 
motion to reopen.49 

Turning to the categorical, the Supreme Court has 
held that section 1252(b)(9)’s reference to “ ‘action[s]’ or 
‘proceeding[s] brought to remove an alien’  ” is “targeted 
language” that “ ‘does not present a jurisdictional bar’ 
where those bringing suit ‘are not asking for review of 
an order of removal,’ ‘the decision  . . .  to seek re-
moval,’ or ‘the process by which  . . .  removability will 
be determined.’  ”  Regents, 591 U.S. at 19 (alterations in 
original) (first quoting 8 U.S.C. § 1252(b)(9); and then 
quoting Jennings, 583 U.S. at 294) (“And it is certainly 
not a bar where, as here, the parties are not challenging 

 
49  Surprisingly, Defendants seemed to agree with this point dur-

ing oral argument before the First Circuit, although their candor 
may have been only an unintentional slip of the truth.  See Oral 
Argument at 28:00, D.V.D. v. U.S. Dep’t of Homeland Sec., Nos. 25-
1393, 25-1631 (1st Cir. Feb. 3, 2026), https://www.ca1.uscourts.gov/ 
sites/ca1/files/oralargs/25-1393_20260203.mp3.  [https://perma.cc/ 
R3NT-DBYJ] (“DEFENSE COUNSEL:  Your Honor, the way to 
get back into the [petition for review] process that [section] 2242(d) is 
referencing is by filing a motion to reopen, or by the government 
filing a motion.  JUDGE AFRAME:  What would you say in this 
motion to reopen?  I mean, my order says I’m going to Guatemala, 
and now I’m not.  I’m going to Sudan that has nothing to do with 
my final order.  What am I saying to the immigration judge?  DE-
FENSE COUNSEL:  I think the motion to reopen would say:  the 

government has now designated Country X as my country of re-
moval.  I fear torture in that country.  Please let me bring a CAT 
claim.  And the IJ can then grant that motion and reopen the re-
moval.” (emphases added)). 

https://www.ca1.uscourts.gov/sites/ca1/files/oralargs/25-1393_20260203.mp3
https://www.ca1.uscourts.gov/sites/ca1/files/oralargs/25-1393_20260203.mp3
https://perma.cc/R3NT-DBYJ
https://perma.cc/R3NT-DBYJ
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any removal proceedings.”).  Defendants do not attempt 
to explain how Plaintiffs’ claims—which do not “chal-
leng[e] any removal proceedings,” id.—fall within any 
of section 1252(b)(9)’s subject-matter categories as laid 
out in the statute or as explicated by the Supreme 
Court, instead stating, without explanation, that “the al-
legations here  . . .  inescapably—indeed, exclusively—
target an ‘action taken . . . to remove an alien from the 
United States.’ ”  See Dkt. 231 at 11 (quoting 8 U.S.C. § 
1252(b)(9)).  But this summary statement makes sense 
only if one adopts an expansive reading of “action,” 
which the Supreme Court has explicitly rejected.50  In 
reality, Plaintiffs challenge neither their removal or-
ders nor the processes that produced those orders.  Ac-
cordingly, their claims fall outside section 1252(b)(9)’s 
claim-channeling mechanism. 

   c. Section 1252(a)(4) 

Defendants next argue that section 1252(a)(4) bars 
Plaintiffs’ claims in district court insofar as they consti-
tute a “cause or claim under [CAT].”  Dkt. 231 at 14-16 
(alteration in original) (quoting 8 U.S.C. § 1252(a)(4)). 

“A suit arises under the law that creates the cause of 
action.”  Am. Well Works Co. v. Layne & Bowler Co., 
241 U.S. 257, 260 (1916).  Accordingly, courts have un-
controversially interpreted section 1252(a)(4) to provide 
federal courts of appeal with exclusive “jurisdiction to 
review a noncitizen’s factual and legal challenges to a 
denial of relief pursuant to the CAT, or ‘CAT order.’ ”  

 
50  The Supreme Court has likewise confirmed a narrow reading 

of what constitutes an “order of removal,” excluding, for example, 
CAT orders because they “  ‘do[] not disturb’ or ‘affect the validity’ 
of  . . .  final order[s] of removal.”  Riley, 606 U.S. at 268 (quoting 
Nasrallah v. Barr, 590 U.S. 573, 582 (2020)). 
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See, e.g., Ali v. Garland, 33 F.4th 47, 54 (1st Cir. 2022) 
(citing Nasrallah v. Barr, 590 U.S. 573, 581 (2020)); see 
also Nasrallah, 590 U.S. at 585 (“[Section] 1252(a)(4) 
now provides for direct review of CAT orders in the 
courts of appeals.”); see also, e.g., Suradi v. Sessions, 
701 F. App’x 633, 634 (9th Cir. 2017) (“We have jurisdic-
tion pursuant to 8 U.S.C. § 1252(a)(4), which ‘encom-
passes legal and constitutional issues arising from 
claims for deferral of removal under CAT. ’ ” (quoting 
Maldonado v. Lynch, 786 F.3d 1155, 1160 (9th Cir. 
2015) (en banc))); Subrata v. Att’y Gen. of U.S., 378  
F. App’x 226, 228 n.1 (3d Cir. 2010) (“Section 1252(a)(4) 
provides us with exclusive jurisdiction over claims un-
der the CAT.”).  Section 1252(a)(4) does not, as Defend-
ants seem to suggest, apply to any claim that simply re-
lates to CAT.  Cf. Aguilar, 510 F.3d at 10 (in discussing 
section 1252(b)(9), noting that, “if Congress had in-
tended to accomplish so far-reaching a result, it  . . .  
would have used the term ‘related to’ ”).51 

Because Plaintiffs do not challenge any “CAT or-
ders,” Nasrallah, 590 U.S. at 585, and because the APA, 
not CAT, “creates [their] cause of action,” Am. Well 
Works, 241 U.S. at 260, Plaintiffs present no “cause or 

 
51  Section 1252(b)(9) employs “arising from” as its nexus lan-

guage, words that “do not lend themselves to precise application.”  
Aguilar, 510 F.3d at 10.  By contrast, what claims arise “under” 
certain law has been relatively clear and settled for more than 100 
years.  See Louisville & Nashville R.R. v. Mottley, 211 U.S. 149, 
152 (1908).  It follows that the functional limitations of section 
1252(b)(9)—excluding claims that, “by reason of the nature of the 
right asserted, cannot be raised efficaciously within the adminis-
trative proceedings delineated in the INA,” Aguilar, 510 F.3d at 
11—apply even more so to section 1252(a)(4). 
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claim under [CAT],” 8 U.S.C. § 1252(a)(4).52  Indeed, the 
entire thrust of this litigation is that Defendants have 
foreclosed Plaintiffs’ ability to create an administrative 
record on which CAT claims might be based.  Cf. McNary 
v. Haitian Refugee Ctr., Inc., 498 U.S. 479, 496 (1991) 
(finding it “most unlikely” that Congress intended to 
foreclose a systemic challenge to immigration proce-
dures “based on the claim that such procedures do not 
allow applicants to assemble adequate records”).  Ac-
cordingly, section 1252(a)(4) does not apply to Plaintiffs’ 
claims. 

 d. FARRA, Section 2242(d) 

Finally, Defendants turn to FARRA section 2242(d), 
which states that: 

Notwithstanding any other provision of law, and ex-
cept as provided in the regulations described in sub-
section (b), no court shall have jurisdiction to review 
the regulations adopted to implement this section, 

 
52  Even taking a broader view of what it means to arise “under” 

certain law produces the same result.  In Grable & Sons Metal 
Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308 (2005), the Su-
preme Court distilled the complex question of whether a claim 
arises under federal law:  “does a state-law claim necessarily raise 
a stated federal issue, actually disputed and substantial, which a 
federal forum may entertain without disturbing any congression-
ally approved balance of federal and state judicial responsibili-
ties[?]”  Id. at 314.  Applying the same logic to reason whether a 
claim arises “under [CAT],” 8 U.S.C. § 1252(a)(4), one would then 
first ask: “does [the]  . . .  claim necessarily raise a stated  . . .  is-
sue” concerning the application or interpretation of CAT, cf. Gra-
ble, 545 U.S. at 314.  That test settles the question at the start be-
cause Plaintiffs’ claims raise no such CAT issue.  CAT is not 
FARRA, much less FARRA’s regulations, much less the executive 
policy implementing those regulations. 
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and nothing in this section shall be construed as 
providing any court jurisdiction to consider or re-
view claims raised under the Convention or this sec-
tion, or any other determination made with respect 
to the application of the policy set forth in subsection 
(a), except as part of the review of a final order of 
removal pursuant to section 242 of the Immigration 
and Nationality Act (8 U.S.C. 1252). 

Pub. L. No. 105-277, § 2242(d). 

The First Circuit has interpreted section 2242(d)’s 
two independent clauses separately.53  See Saint Fort v. 
Ashcroft, 329 F.3d 191, 201 (1st Cir. 2003), superseded 
by statute on other grounds as stated in, Hamid v. Gon-
zales, 417 F.3d 642, 647 (7th Cir. 2005).54  The first “ju-
risdiction-limiting provision refers only to review of 
regulations.”  Saint Fort, 393 F.3d at 191.  The second, 
“by its literal terms,  . . .  says it ‘does not provide’ ju-

 
53  Defendants conflate the two.  See Dkt. 231 at 14-15 (“FARRA 

confirms that ‘no court shall have jurisdiction to review  .  . .  any  
. . .  determination made with respect to the application of [CAT]  
. . .  except as part of the review of a final order of removal.’  ” (al-
terations in original) (quoting Pub. L. No. 105-277, § 2242(d))). 

54  In Saint Fort v. Ashcroft, 329 F.3d 191 (1st Cir. 2003), the 
First Circuit held that district courts retained habeas jurisdiction 
to review the denial of CAT relief because section 2242(d) lacked a 
clear statement of congressional intent to repeal such jurisdiction.  
See id. at 200-02.  Two years after Saint Fort, “Congress enacted  
. . .  [section] 1252(a)(4),” which some courts have found fills that 
clear-statement gap.  See Kapoor v. DeMarco, 132 F.4th 595, 598 
(2d Cir. 2025), cert. denied, 146 S. Ct. 325 (2025).  But see Trinidad 
y Garcia v. Thomas, 683 F.3d 952, 956 (9th Cir. 2012) (“Neither 
[section 1252(a)(4)] nor FARRA  . . .  repeals all federal habeas 
jurisdiction over [the petitioner’s] [CAT] claims.”).  Regardless, 
section 2242(d) has not changed.  Thus, its interpretation in Saint 
Fort remains binding on this Court. 
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risdiction, not that it repeals jurisdiction,” id., and is 
therefore not a bar to this Court’s jurisdiction. 

“Since no challenge is made in this case to the FARRA 
regulations,” section 2242(d)’s “jurisdiction-limiting pro-
vision” does not apply.  Id. at 201; see also Khouzam v. 
Att’y Gen. of U.S., 549 F.3d 235, 258-59 & n.14 (3d Cir. 
2008) (“Since we find no reason to question the validity 
of the regulations, section 2242 neither applies nor is it-
self drawn into constitutional scrutiny.”).  Defendants 
imply that any consideration of the “procedures that the 
Executive Branch has crafted for CAT claims,” consti-
tutes “review” of FARRA’s regulations.  See Dkt. 231 at 
14-15.  But this expansive reading of section 2242(d) 
cannot be squared with the First Circuit’s decision in 
Saint Fort, which considered the adequacy of executive 
process in determining a CAT claim but constituted “no 
challenge  . . .  to the FARRA regulations.”  See 329 
F.3d at 201-04; accord Khouzam, 549 F.3d at 258-59 
(“The process  . . .  in the regulations is not problem-
atic.  It is  . . .  an issue not covered in the regulations[] 
that gives us pause from the standpoint of due process.  
. . .  Instead, the Executive, without relying on any 
statutory or regulatory provision, reached too far by 
failing to provide Khouzam constitutionally adequate 
process.” (internal citations omitted)).  Accordingly, 
section 2242(d) presents no bar to Plaintiffs’ claims. 

 2. Detention-Related Claims (Count V) 

Plaintiffs assert, under 8 U.S.C. § 1231(a) and the 
Due Process Clause, that the named Plaintiffs have a 
right to be free from immigration-related detention in-
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sofar as their removals are not reasonably foreseeable.55 
See Compl. ¶¶ 123-30; Dkt. 232 at 26-27. Defendants 
counter that “none of the named Plaintiffs are currently 
in custody and therefore their claims challenging the le-
gality of their detention  . . .  are unripe.” Dkt. 231 at 17. 

The Court substantially agrees with Defendants.  
Because Plaintiffs’ detention-related claims “ ‘neces-
sarily imply the invalidity’ of their [future] confinement  
. . .  their claims fall within the ‘core’ of the writ of ha-
beas corpus and thus must be brought in habeas.”  
Trump v. J.G.G., 604 U.S. 670, 672 (2025) (internal quo-
tation marks omitted) (quoting Nance v. Ward, 597 U.S. 
159, 167 (2022)).  To bring a habeas petition, an individ-
ual must be “ ‘in custody’  . . .  at the time his petition 
is filed.”56  Maleng v. Cook, 490 U.S. 488, 490-91 (1989) 
(quoting 28 U.S.C. § 2241(c)).  To the extent an individ-
ual relies on any “future restraint on liberty,” such re-
straint “may provide a basis for habeas jurisdiction 
[only] if it is imminent and inevitable,” which is not the 
case where detention is “a matter of executive discre-
tion,” even if “the odds are great” that the expected de-
tention will occur.  Gonzalez-Fuentes v. Molina, 607 
F.3d 864, 874 n.8 (1st Cir. 2010). 

Here, at time of filing, neither D.V.D., M.M., nor 
O.C.G. were ‘in custody’ within the meaning of the ha-

 
55  Plaintiff O.C.G. was not originally included in Count V.  See 

Compl. ¶¶ 123-30.  In their opposition to the motion to dismiss, 
Plaintiffs state that, “now that [O.C.G.] has been returned [to the 
United States] and released, Count V is equally applicable to him.”  
Dkt. 232 at 26.  The Court finds this approach procedurally dubi-
ous.  Still, for the sake of completeness, the Court analyzes O.C.G.’s 
asserted habeas claim. 

56  The custodial requirement is jurisdictional in nature.  See 
Maleng v. Cook, 490 U.S. 488, 490 (1989). 
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beas statute.57  See Compl. ¶¶ 10-11, 13.  Any hypothet-
ical future detention would, moreover, be subject to “ex-
ecutive discretion.”  Cf. Gonzalez-Fuentes, 607 F.3d at 
874 n.8.  In other words, even if it appears likely that 
DHS will detain these Plaintiffs, the fact is that they 
might decline to do so.  Thus, these Plaintiffs’ claims are 
unripe. 

Conversely, E.F.D. was in custody at time of filing, 
Compl. ¶ 12, which satisfies the statute’s jurisdictional 
requirement.   See Leitao v. Reno, 311 F.3d 453, 455 (1st 
Cir. 2002).  However, E.F.D. has since been released. 
Dkt. 232 at 26 n.20.  Typically, “[a] habeas petition will 
become moot once the prisoner is released from custody 
unless the petitioner can show some sufficient collateral 
consequence of the underlying proceeding.”   Leitao, 
311 F.3d at 455. Alternatively, a petitioner may be able 
to claim “the exception to the mootness doctrine for 
cases that are capable of repetition, yet evading re-
view.”  Spencer v. Kemna, 523 U.S. 1, 17 (1998) (internal 
quotation marks omitted).  But that exception does not 
apply where the factual circumstances “have changed 
so completely [between filing and hypothetical, future 
judgment]  . . .  that any decision  . . .  would be essen-
tially irrelevant.”  United States v. Reid, 369 F.3d 619, 
627 (1st Cir. 2004). 

Such is the case here: the factors relevant to E.F.D.’s 
March 2025 detention will bear only an attenuated rela-
tion to the “set of particular circumstances” that might 
establish or disprove the reasonableness of any possible 

 
57  As stated previously, O.C.G. was not originally included in 

Count V.  See Dkt. 232 at 26.  His claim fails, however, even if the 
Court treats Plaintiffs’ opposition as functionally amending the 
complaint (and thus the relevant time of filing). 



93 

 

future detention.  See Zadvydas v. Davis, 533 U.S. 678, 
699 (2001).  Accordingly, the Court will dismiss Count V 
without prejudice for lack of subject matter jurisdic-
tion.58 

 3. FOIA Claim (Count VI) 

Plaintiffs allege that Defendants have violated FOIA, 
5 U.S.C. § 552(a)(2) (“section 552(a)(2)”), by failing to 
affirmatively publish the February Directive, as well as 
“other statements of policy or instruction or guid-
ance.”59  Compl. ¶¶ 131-38.  In their prayer for relief, 
Plaintiffs ask for an injunction precluding Defendants’ 
reliance on any of these documents, absent their publi-
cation.  See id. at Prayer for Relief ¶ (m). 

Defendants chiefly argue that dismissal is appropri-
ate because “the type of relief Plaintiffs seek  . . .  is 
not available under FOIA” or else is prohibited by sec-
tion 1252(f  )(1).  Dkt. 231 at 18-20.  However, these ob-
jections are largely premature.  Generally, “a motion to 
dismiss is not a proper vehicle for addressing a prayer 
for relief.”  Bureau of Consumer Fin. Prot. v. Citizens 
Bank, N.A., 504 F. Supp. 3d 39, 59 (D.R.I. 2020) (quot-
ing Reininger v. Oklahoma, 292 F. Supp. 3d 1254, 1266 
(W.D. Okla. 2017)).  “[T]he only issue on a motion to dis-
miss is ‘whether the claim as stated would give the 
plaintiff a right to any relief, rather than to the partic-
ular relief demanded.’ ”  Johnson v. Rapid Sheet Metal, 
LLC, 560 F. Supp. 3d 623, 629 (D.N.H. 2020) (emphasis 

 
58  Because these are the only claims seeming to implicate De-

fendant Antone Moniz, see Dkt. 1 ¶ 17, the Court will dismiss him 
from the action. 

59  Plaintiffs state that these “other statements” now include “the 
March 30 Memo, July 9 Guidance, and [the] list of countries that 
allegedly have provided diplomatic assurances.”  Dkt. 232 at 29.  
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added) (quoting Douglas v. Miller, 864 F. Supp. 2d 
1205, 1220 (W.D. Okla. 2012)). 

Here, Plaintiffs clear that relatively low bar.  At a 
minimum, the Court has authority to order “the produc-
tion of any agency records improperly withheld,” 5 
U.S.C. § 552(a)(4)(B), which possibility raises no obvi-
ous concern under section 1252(f  )(1).  Moreover, while 
the First Circuit is yet to decide whether FOIA itself 
grants additional, separate authority to “enjoin [an] 
agency from withholding agency records,” id., it has 
previously stated that district courts retain their usual, 
broad equitable powers to issue “collateral injunctive 
relief ” after finding a FOIA violation.  Columbia Pack-
ing Co. v. U.S. Dep’t of Agric., 563 F.2d 495, 500 (1st 
Cir. 1977); see also Renegotiation Bd. v. Bannercraft 
Clothing Co., 415 U.S. 1, 20 (1974) (“[T]here is little to 
suggest, despite [FOIA’s] primary purpose, that Con-
gress sought to limit the inherent powers of an equity 
court.”). 60   Given this apparent flexibility, the Court 

 
60  Defendants point to the D.C. Circuit’s decision in Kennecott 

Utah Copper Corp. v. U.S. Dep’t of Interior , 88 F.3d 1191 (D.C. 
Cir. 1996), to argue that production is the only remedy available 
under FOIA.  Dkt. 231 at 18-19. But see N.Y. Legal Assistance 
Grp. v. Bd. of Immigr. Appeals, 987 F.3d 207, 224 (2d Cir. 2021) 
(holding that FOIA “grants district courts the authority to order 
injunctive relief to enforce [its publication requirements], includ-
ing an order requiring the agency to make records available for 
public inspection in an electronic reading room”).  As the Second 
Circuit pointed out, it is difficult to square Kennecott’s narrow 
reading of section 552 with the Supreme Court’s decision in Rene-
gotiation Board v. Bannercraft Clothing Co., 415 U.S. 1 (1974), 
which “supports an expansive rather than restricted view of the 
remedies available to a FOIA plaintiff.”  See N.Y. Legal Assis-
tance, 987 F.3d at 218 n.20. 
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does not find relief so impracticable as to warrant dis-
missal of the claim. 

Defendants next argue that the February Directive 
“does not fall within the categories of documents [that 
FOIA] directs agencies to affirmatively publish.”  Dkt. 
231 at 20-21.  However, the Court need not reach this 
argument because, at least as to the February Di-
rective, the Court finds that the named Plaintiffs lack 
standing.61 

At the outset, the Court notes that Plaintiffs have not 
established FOIA standing in the usual manner, by 
showing “that they sought and were denied specific 
agency records.”  See Campaign for Accountability v. 
U.S. Dep’t of Just., 155 F.4th 724, 733 (D.C. Cir. 2025) 
(quoting Pub. Citizen v. U.S. Dep’t of Just., 491 U.S. 
440, 449 (1989)); cf. Compl. ¶¶ 131-38.62  In the absence 

 
61  Although framed as a matter of remedy, Defendants do argue 

that “[p]roviding documents to the individual fully relieves what-
ever informational injury may have been suffered by that particu-
lar complainant.”  Dkt. 231 at 19 (quoting Kennecott, 88 F.3d at 
1203). 

62  For purposes of this motion, the Court assumes in Plaintiffs’ 
favor that a formal request is not absolutely necessary since the 
provision at issue, 5 U.S.C. § 552(a)(2), “require[s] agencies to act 
proactively with respect to the publication of certain types of rec-
ords and information; i.e., the agency must disclose the records 
without waiting for a request.”  Campaign for Accountability v. 
U.S. Dep’t of Just., 278 F. Supp. 3d 303, 307 (D.D.C. 2017) (Jack-
son, J.) (emphasis in original). But see Prisology, Inc. v. Fed. Bu-
reau of Prisons, 852 F.3d 1114, 1117 (D.C. Cir. 2017) (“As to FOIA 
§ 552(a)(2), our decisions dealing with the enforcement of this sub-
section have not discussed standing.  But in each such case the 
plaintiff made a request of the agency and the agency denied the 
request.”); Campaign for Accountability, 155 F.4th at 734-35 
(“Because the plaintiff in [Prisology] ‘made no request  . . .  before 
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of any request’s denial, the Court is left to search for 
some other sign of a “concrete and particularized infor-
mational injury.”  See Nat’l Sec. Archive v. Cent. Intel. 
Agency, 104 F.4th 267, 272 (D.C. Cir. 2024) (quoting 
Elec. Priv. Info. Ctr. v. Presidential Advisory Comm’n 
on Election Integrity, 878 F.3d 371, 378 (D.C. Cir. 2017)).  
To that end, “plaintiff[s] must show that ‘(1) [they] ha[ve] 
been deprived of information that  . . .  a statute re-
quires the government  . . .  to disclose to [them], and 
(2) [they] suffer[], by being denied access to that infor-
mation, the type of harm Congress sought to prevent by 
requiring disclosure.’ ”  Id. (ellipses in original) (quoting 
Elec. Priv. Info. Ctr., 878 F.3d at 378).63 

The Court struggles to see how any of the named 
Plaintiffs “suffers  . . .  the type of harm Congress 
sought to prevent by requiring disclosure.”  See Nat’l 
Sec. Archive, 104 F.4th at 272.  Section 552(a)(2), has 
“as its ‘primary objective [ ] the elimination of secret 
law.’ ”  Campaign for Accountability v. U.S. Dep’t of 
Just., 486 F. Supp. 3d 424, 427 (D.D.C. 2020) (Jackson, 
J.) (alteration in original) (quoting U.S. Dep’t of Just. v. 
Reporters Comm. for Freedom of the Press, 489 U.S. 
749, 772 n.20 (1989)), aff  ’d in part, 155 F.4th 724 (D.C. 
Cir. 2025).  Indeed, as Plaintiffs recognize, section 
552(a)(2) itself contemplates no injury where “the party 
has actual and timely notice of the terms thereof.”  See 

 

bringing suit and therefore received no denial from [the] agency,’ 
he had not suffered the type of ‘informational injury’ that is neces-
sary to establish standing.” (quoting Prisology, 852 F.3d at 1117)). 

63  Again, in Plaintiffs’ favor, the Court assumes that DHS’s fail-
ure to publish could constitute a “depriv[ation] of information,” 
Nat’l Sec. Archive, 104 F.4th at 272, even where “the documents 
are already publicly available,” Morley v. Cent. Intel. Agency, 894 
F.3d 389, 394 (D.C. Cir. 2018). 



97 

 

Compl. ¶ 133 (quoting 5 U.S.C. § 552(a)(2)(E)).  Here, 
Plaintiffs’ attachment of the February Directive to their 
complaint, Dkt. 1-4, belies any allegation that DHS’s re-
liance on it constitutes harmful use of a “secret” law 
against them.  Thus, even if DHS has failed in its proce-
dural FOIA publication requirement, the named Plain-
tiffs have failed to show any particularized harm. 

“In a class action, ‘federal courts lack jurisdiction if 
no named plaintiff has standing.’ ”  Brito v. Garland, 22 
F.4th 240, 252 (1st Cir. 2021) (quoting Frank v. Gaos, 
586 U.S. 485, 492 (2019)).  Accordingly, the Court finds 
that it lacks jurisdiction over Count VI with respect to 
the February Directive and will dismiss that part of the 
claim. 

Defendants further argue that Plaintiffs’ remaining 
allegations as to “other statements of policy or instruc-
tion or guidance” are too non-specific to meet the Rule 
12(b)(6) pleading standard.  Dkt. 231 at 21 (quoting 
Compl. ¶ 136).  The Court agrees. 

Here, again, the fact that Plaintiffs have not made an 
actual FOIA request muddies the waters.  FOIA re-
quests must “reasonably describe[]” the records sought.  
5 U.S.C. § 552(a)(3)(A).  That provides a standard for 
courts to assess whether a given request triggered an 
agency’s disclosure duties and thus whether the agen-
cy’s failure to act upon it was a violation.  In that pos-
ture, “a request fails to ‘reasonably describe[ ]’ a record 
if it is ‘too vague’ to allow the ‘requested record to be 
reasonably identified.’ ”  Leopold v. U.S. Immigr. & 
Customs Enf’t, 560 F. Supp. 3d 189, 198 (D.D.C. 2021) 
(alteration in original) (quoting Krohn v. U.S. Dep’t of 
Just., 628 F.2d 195, 198 (D.C. Cir. 1980)).  In the ab-
sence of any formal request, assuming in Plaintiffs’ fa-
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vor that a claim under section 552(a)(2) can still be 
stated, the Court defaults to the usual rule that allega-
tions must contain “sufficient detail to provide the de-
fendants with fair notice of a plaintiff’s claims and the 
bases for them.”  See Mazzarino v. Mass. State Lottery 
Comm’n, 616 F. Supp. 3d 118, 127 (D. Mass. 2022) (cit-
ing Twombly, 550 U.S. at 555). Under that standard, the 
Court finds Plaintiffs’ “other statements” allegation in-
sufficient.  See Compl. ¶ 136. 

Although Plaintiffs attempt to provide more detail in 
their opposition, see Dkt. 232 at 29 (stating that the 
“other statements” now include “the March 30 Memo, 
July 9 Guidance, and list of countries that allegedly have 
provided diplomatic assurances”), “a plaintiff cannot 
amend his complaint by adding new allegations or theo-
ries in an opposition to a motion to dismiss,” Caldwell v. 
Cambra, 802 F. Supp. 3d 8, 41 n.10 (D. Mass. Sept. 10, 
2025) (citing Redondo-Borges v. U.S. Dep’t of Hous. & 
Urb. Dev., 421 F.3d 1, 7 n.2 (1st Cir. 2005)).  Accord-
ingly, the Court will dismiss the remainder of Count VI 
without prejudice for failure to state a claim. 

 4. Duplicative Claims (Counts II and III) 

As a matter of housekeeping, the Court will dismiss 
Counts II and III for failing to state a distinct claim for 
relief, see Young v. Wells Fargo Bank, N.A., 717 F.3d 
224, 237 (1st Cir. 2013) (affirming dismissal of “duplica-
tive claim” that “provide[d] [the plaintiff] with no fur-
ther remedy”), or as otherwise improperly pled.  Dis-
missal of these claims does not substantively limit 
Plaintiffs’ action.  Plaintiffs’ statutory and constitu-
tional challenges to Defendants’ third-country removal 
policy, based on Plaintiffs’ asserted right to notice and 
an opportunity to challenge third-country removals, 
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properly sound in the APA’s requirement that an agen-
cy act “in accordance with law.”64  See 5 U.S.C. § 706(2)(A).  
As such, those theories and that relief are fully captured 
in Count I.  See Compl. ¶¶ 99-107. 

Review of Counts II and III demonstrates why dis-
missal is appropriate.65  In Count II, Plaintiffs ask the 
Court to “compel agency action unlawfully withheld”—
i.e., the provision of notice and an opportunity to chal-
lenge third-country removals.  Compl. ¶¶ 108-11 (quot-
ing 5 U.S.C. § 706(1)).  This is both functionally the same 
relief sought in Count I and, moreover, fails the require-
ment that claims under 5 U.S.C. § 706(1) target “dis-
crete agency action that [the agency] is required to 
take” rather than pose a “broad programmatic attack.”  
See Norton v. S. Utah Wilderness All., 542 U.S. 55, 64 
(2004) (emphases in original). 

Likewise, in Count III, Plaintiffs allege that Defend-
ants have violated 5 U.S.C. § 706(2)(D), which pro-
scribes “agency action  . . .  without observance of pro-
cedure required by law,”—i.e., notice and an oppor-
tunity to challenge third-country removal.  See Compl. 

 
64  Paragraph (A) has been described as the APA’s “catchall” 

cause of action.  See Ass’n of Data Processing Serv. Orgs., Inc. v. 
Bd. of Governors of Fed. Rsrv. Sys., 745 F.2d 677, 683 (D.C. Cir. 
1984).  Ultimately, because this case turns entirely on legal issues, 
the Court views the choice between APA paragraphs to be, at most, 
academic. 

65  The Court recognizes that sua sponte dismissals are generally 
disfavored.  See Gonzalez-Gonzalez v. United States, 257 F.3d 31, 
36 (1st Cir. 2001).  Here, however, the issue is straightforward; the 
parties have had ample opportunity to make clear the scope of 
their dispute, and Plaintiffs are not prejudiced where the same re-
lief remains available (and, in this case, is ultimately granted) through 
the remaining count. 
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¶¶ 112-17.  This is functionally the same relief sought in 
Count I.  Moreover, Plaintiffs’ claim of an unlawful, sys-
temic lack of procedure does not align with this Court’s 
understanding of what it would mean to review whether 
“prescribed procedures have been followed.’ ”  Cf. Cam-
panale & Sons, Inc. v. Evans, 311 F.3d 109, 116 (1st Cir. 
2002) (quoting Nat. Res. Def. Council, Inc. v. Sec. & 
Exch. Comm’n, 606 F.2d 1031, 1045 (D.C. Cir. 1979)). 
Accordingly, the Court will dismiss Counts II and III. 

III. Motion for Summary Judgment 

Having found dismissal appropriate as to Counts II, 
III, V, and VI, Plaintiffs’ motion for partial summary 
judgment now encompasses all remaining claims, Counts 
I and IV, under the APA and Declaratory Judgment 
Act.  See Dkt. 193.  As explained below, the Court con-
cludes that Defendants’ third-country removal policy, 
as embodied in the March Guidance, is contrary to sec-
tion 1231(b)(2)-(3) and the Due Process Clause.   Ac-
cordingly, the Court will grant the surviving part of 
Plaintiffs’ motion. 

A. Legal Standard 

“[I]n cases involving review of agency action under 
the APA, the traditional Rule 56 standard does not ap-
ply [at summary judgment] due to the limited role of a 
court in reviewing the administrative record.”  Minute-
man Health, Inc. v. U.S. Dep’t of Health & Hum. Servs., 
291 F. Supp. 3d 174, 189 (D. Mass. 2018) (citing Int’l 
Junior Coll. of Bus. & Tech., Inc. v. Duncan, 802 F.3d 
99, 106 (1st Cir. 2015)).   Rather, “[i]n the administrative 
law context, a motion for summary judgment is ‘simply 
a vehicle to tee up a case for judicial review. ’ ”  Ass’n of 
Am. Univs. v. Nat’l Sci. Found., 788 F. Supp. 3d 106, 
121 (D. Mass. 2025) (quoting Bos. Redevelopment Auth. 
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v. Nat’l Park Serv., 838 F.3d 42, 47 (1st Cir. 2016)).  
Thus, “an inquiring court must review an agency action 
not to determine whether a dispute of fact remains but, 
rather, to determine whether the agency action” vio-
lated the APA.  Bos. Redevelopment, 838 F.3d at 47; see 
also Associated Fisheries of Me., Inc. v. Daley, 127 F.3d 
104, 109 (1st Cir. 1997) (explaining that a court’s task on 
motion for summary judgment “is only to determine” 
whether the agency’s action “was consonant with [its] 
statutory powers, reasoned, and supported by substan-
tial evidence in the record”). 

B. Discussion 

 1. Section 1231(b)(2) 

The parties dispute whether DHS must “first seek 
removal to the  . . .  country of removal (or alternative 
country of removal)” as designated during a nonciti-
zen’s removal proceedings.66  See Dkt. 193-1 at 1.  De-
fendants call this a “clear misinterpretation of the stat-
utory text” and argue that “the statute permits Defend-
ants to remove individuals to any other ‘country whose 
government will accept the alien into that country’ when 
removal to other countries (including, inter alia, the 
country in which the alien was born) is ‘impracticable, 
inadvisable, or impossible.’ ”  Dkt. 231 at 37 (quoting 8 
U.S.C. § 1231(b)(2)(E)(vii)).67  However, Defendants’ gloss 
elides much detail. 

 
66  In their memorandum, as compared to their motion, Plaintiffs 

refer less precisely only to the “country selected by the noncitizen 
during removal proceedings,” excluding mention of the alternate. 
Compare Dkt. 194 at 9, with Dkt. 193-1 at 1. 

67  Defendants further highlight that “the statute permits De-
fendants  . . .  to disregard the alien’s designated country in various 
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In the first instance, section 1231(b)(2) governs the 
sequence of countries to which a noncitizen subject to a 
final order of removal may be removed.  Jama v. Im-
migr. & Customs Enf  ’t, 543 U.S. 335, 338 (2005). The 
Supreme Court has explained that section 1231(b)(2) 
“provides four consecutive removal commands.”  Id. at 
341. 

At step one, the noncitizen “shall be removed to the 
country of his choice,” unless one of several conditions 
is met, including where the noncitizen:  “ ‘fails to desig-
nate a country promptly’ ”; where the designated coun-
try fails to accept him; or where “ ‘[DHS] decides that 
removing the alien to the country is prejudicial to  
the United States.’ ”  Id. at 339, 341 (quoting 8 U.S.C.  
§ 1231(b)(2)(C)(i)-(iv)). 

“[O]therwise,” at step two, “he shall be removed to 
the country of which he is a citizen,” unless his govern-
ment fails to accept him.  Id. at 341 (citing 8 U.S.C.  
§ 1231(b)(2)(D)). 

“[O]therwise,” at step three, “he shall be removed  
to one of [several listed] countries with which he  
has a lesser connection,” id. (citing 8 U.S.C.  
§ 1231(b)(2)(E)(i)-(vi)), unless all of those options are 

 

circumstances, including if the alien does not make a prompt des-
ignation, if the designated country does not timely inform the 
United States whether it will accept the alien, or if the Attorney 
General concludes that removal to the designated country ‘is prej-
udicial to the United States.’  ”  Dkt. 231 at 37 (quoting 8 U.S.C.  
§ 1231(b)(2)(C)).  Given the totalizing nature of Defendants’ argu-
ment in the first half, it is difficult to see the separate import of 
the second.  This is perhaps the first signal that Defendants are 
ignoring swaths of the statute’s text. 
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found to be “ ‘impracticable, inadvisable, or impossi-
ble,’ ” id. (quoting 8 U.S.C. § 1231(b)(2)(E)(vii)). 

As a last resort, at step four, the noncitizen “shall be 
removed to ‘another country whose government will ac-
cept the alien into that country.’ ”  Id. (quoting 8 U.S.C. 
§ 1231(b)(2)(E)(vii)).   

These “consecutive removal commands,” id., dove-
tail with the regulations governing removal proceedings, 
which require the immigration judge to notify a nonciti-
zen in proceedings “that if he or she is finally ordered 
removed, the country of removal will in the first in-
stance be the country designated by the respondent, ex-
cept as otherwise provided under [section 1231(b)(2)],” 
and further require the immigration judge to “afford 
him or her an opportunity then and there to make such 
designation,”  8 C.F.R. § 1240.10(f  ).   Following that 
designation, the regulations require the immigration 
judge to “identify for the record a country, or countries 
in the alternative, to which the alien’s removal may be 
made pursuant to [section 1231(b)(2)].”  Id.  Thus, the 
process results in a country of removal designated by 
the noncitizen and an alternate country or countries of 
removal designated by the immigration judge.68 

The immigration judge’s designation of an alternate 
country of removal is governed by section 1231(b)(2)’s 
four “steps.”  See Jama, 543 U.S. at 344.  To illustrate, 
if an Irish citizen is ordered removed and has properly 

 
68  At least in practice, it appears not uncommon for immigration 

judges to leave undesignated the alternate country of removal where 
removal to the noncitizen’s preferred country of removal seems 
unproblematic, as this can alleviate the need to adjudicate addi-
tional country-specific relief.  See, e.g., Matter of Maccaud, 14 I. & 
N. Dec. 429, 430 (BIA 1973) (appearing to approve of this practice). 
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designated France as his preferred country of removal, 
then the record should reflect that, “in the first instance,” 
he will be removed to France.  See 8 C.F.R. § 1240.10(f  ).  
This is step one.  See 8 U.S.C. § 1231(b)(2)(C).  Next, the 
immigration judge should designate Ireland as the 
country to which he may be removed “in the alterna-
tive,” Ireland being his country of citizenship.69  See 8 
C.F.R. § 1240.10(f  ).  This is step two.  See 8 U.S.C.  
§ 1231(b)(2)(D).  The immigration judge could not, how-
ever, skip Ireland at step two without violating section 
1231(b)(2)(D) and, by extension, 8 C.F.R. § 1240.10(f  ). 

The situation becomes somewhat more complicated 
where an individual is stateless or where the country of 
citizenship is otherwise unclear.  See, e.g., Hadera v. 
Gonzales, 494 F.3d 1154, 1156-59 (9th Cir. 2007).  In 
Hadera, a noncitizen, Hadera, declined to designate a 
country of removal (at step one).  Id. at 1157.  At step 
two, there was a question as to whether Hadera was a 
citizen of Ethiopia or, as he argued, stateless.  Id. at 
1156.  The immigration judge found that it was “not 
likely that Ethiopia would recognize [Hadera] as being 
a citizen” but nevertheless designated Ethiopia as the 
country of removal.  Id. at 1157.  The Ninth Circuit con-
firmed that this was error, holding that the immigration 
judge “should have continued on to Step 3 and desig-
nated ‘one of the countries with which [Hadera] ha[d] a 
lesser connection,’ ” which in that case appeared to  
be Italy.  Id. at 1157 (first alteration in original) (quot-
ing Jama, 543 U.S. at 341) (citing 8 U.S.C.  
§ 1231(b)(2)(E)(i)-(vi)). 

 
69  If he were a dual citizen, then the immigration judge could des-

ignate both “countries in the alternative.”  8 C.F.R. § 1240.10(f  ) 
(emphasis added). 
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The same general rules apply to DHS in its execu-
tion of removal orders, with one additional layer.  Ulti-
mately, DHS is not limited, in executing an order of re-
moval, to the countries specifically identified in the or-
der of removal.  8 C.F.R. § 1240.12(d).  However, “in the 
first instance,” DHS must effect removal “to the speci-
fied or alternative country or countries,” except “[i]n 
the event that [DHS] is unable” to do so.  Id.  For exam-
ple, using the facts of Hadera, assuming the immigra-
tion judge, upon remand, were to designate Italy as 
Hadera’s step-three, alternate country of removal, see 
494 F.3d at 1158, DHS would not be able to effect re-
moval to any other country, pursuant to the order of re-
moval, unless it were “unable” to remove to Italy, 8 
C.F.R. § 1240.12(d). 

DHS is further directly constrained by section 
1231(b)(2)’s “four consecutive removal commands.”  
Jama, 543 U.S. at 341.  For example, if a German citizen 
were to designate Germany as his preferred country of 
removal (and if no alternate country of removal were 
designated in his immigration proceedings), DHS could 
technically “disregard [the] designation,” including if it 
were to deem such removal “prejudicial to the United 
States.”  See 8 U.S.C. § 1231(b)(2)(C)(iv).  However, sec-
tion 1231(b)(2) would then “command[]” DHS, Jama, 
543 U.S. at 341, to attempt removal to the “country of 
which the alien is a  . . .  citizen,” in that case, to Ger-
many.70   See 8 U.S.C. § 1231(b)(2)(D); see also, e.g., En-
wonwu v. Gonzales, 438 F.3d 22, 29 n.7 (1st Cir. 2006) 

 
70  Jama makes clear that it does not matter that countries iden-

tified in successive steps are “the same country.”  See 543 U.S. at 
345-46.  Thus, the statutory lack of discretion between steps two 
and three holds even where the countries identified at steps one 
and two are the same. 
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(“As a practical matter,  . . .  if [an] alien does not des-
ignate a country, the Attorney General has little choice 
but to remove him to the country of which he is a sub-
ject, national, or citizen.”). 

Defendants are thus wrong to suggest that removal 
to “any” country is permitted whenever other options 
are deemed “ ‘impracticable, inadvisable, or impossible.’ ”  
Dkt. 231 at 37 (quoting 8 U.S.C. § 1231(b)(2)(E)(vii)).  
Section 1231(b)(2) provides no discretion between steps 
two and three.  8 U.S.C. § 1231(b)(2)(D)-(E).  And by reg-
ulation, DHS must execute removal to the immigration 
judge’s “specified or alternative country or countries” 
unless it is “unable” to do so.  8 C.F.R. § 1240.12(d). 

 2. Section 1231(b)(3) 

The entire scheme outlined in the previous section—
which provides DHS with its command and authority to 
remove noncitizens upon their final orders of removal—
must be exercised “[s]ubject to” section 1231(b)(3).  8 
U.S.C. § 1231(b)(2)(1).  Section 1231(b)(3) provides for 
mandatory withholding of removal (sometimes called 
“statutory withholding”) based on a likelihood of perse-
cution.  See Johnson v. Guzman Chavez, 594 U.S. 523, 
530 (2021).  As such, DHS “may not remove an alien to 
a country if [the Government] decides that the alien’s 
life or freedom would be threatened in that country be-
cause of the alien’s race, religion, nationality, member-
ship in a particular social group, or political opinion.”71  
8 U.S.C. § 1231(b)(3)(A).  Section 1231(b)(3) further pro-
vides that the determination of “whether an alien has 
demonstrated that the alien’s life or freedom would be 
threatened” shall be made by a “trier of fact” and pur-

 
71  See supra note 26 (citing Martinez, 543 U.S. at 374 n.1). 
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suant to a formal process.  Id. § 1231(b)(3)(C); see also 
8 C.F.R. §§ 208.16, 1208.16 (establishing standards and 
procedures for adjudication).72 

 3. FARRA 

Apart from the INA, FARRA also makes available 
country-specific relief from removal, under CAT.  Pub. 
L. No. 105-277, § 2242.  To obtain CAT relief, an indi-
vidual must demonstrate “that it is more likely than not 
that he or she would be tortured if removed to the pro-
posed country of removal.”  8 C.F.R. § 208.16(c)(2).  
Like statutory withholding, CAT relief is mandatory, 
rather than discretionary, which is to say that the Gov-
ernment “has no discretion to deny relief to a noncitizen 
who establishes his eligibility.”  Moncrieffe v. Holder, 
569 U.S. 184, 187 n.1 (2013). 

 4. Due Process 

“A court presented with both statutory and constitu-
tional grounds to support the relief requested usually 
should pass on the statutory claim before considering 
the constitutional question.”   Califano v. Yamasaki, 
442 U.S. 682, 692 (1979).  “ ‘[I]f ‘a construction of [a] stat-
ute is fairly possible by which [a serious doubt of consti-

 
72  “The process for applying for withholding of removal [or CAT 

relief] depends on whether the alien is subject to the standard re-
moval proceedings or a reinstated order of removal.  . . .  [A]n alien 
subject to the standard removal process typically applies for with-
holding [or CAT relief] during the course of his removal proceed-
ings.  But because an alien subject to a reinstated order of removal 
will not have any removal proceedings,” the process begins with a 
screening interview before an asylum officer, who may then refer 
the individual for “withholding-only proceedings” before an immi-
gration judge.  Guzman Chavez, 594 U.S. at 531 (internal citation 
omitted). 
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tutionality] may be avoided,’ a court should adopt that 
construction.”  Id. at 693 (last alteration in original) 
(quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)). 

  a. Statutory 

As a matter of statute, the Court construes section 
1231(b)(2) to require notice and an opportunity to pre-
sent claims for statutory withholding of removal under 
section 1231(b)(3).  See 8 U.S.C. § 1231(b)(2)(1) (making 
removal authority “[s]ubject to paragraph (3)”). 

“On its face, [section 1231(b)(3)] requires that [the 
Government] make a pre-[removal] decision, and that 
the decision  . . .  be accurate.”  Cf. Califano, 442 U.S. 
at 693.  “In the imperative voice,” cf. id., it says that 
DHS “may not remove an alien to a country if [the Gov-
ernment] decides that the alien’s life or freedom would 
be threatened in that country because of the alien’s race, 
religion, nationality, membership in a particular social 
group, or political opinion,” 8 U.S.C. § 1231(b)(3)(A), 
and further sets the terms for how that decision is to be 
made, id. § 1231(b)(3)(C). 

Defendants do not seem to believe that section 
1231(b)(3) requires any pre-removal decision about a 
noncitizen’s risk of persecution (or worse): 

THE COURT:  I want to make sure that I under-
stand your position correctly, that, if the Govern-
ment is saying, We can deport people to any country 
that is not prohibited on the notice of removal, and 
we are not obligated to listen to anything that the de-
portee has to say about the danger of torture or 
death that they may face there—if that’s your posi-
tion, okay.  Great.  I understand your position. 
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But I don’t want to mischaracterize your position; so 
that’s why I’m saying it back to you, to make sure. 

Is your position that the Government can decide 
right now that someone who is in their custody is get-
ting deported to a third country, give them no notice 
and no opportunity to say, I will be killed the moment 
I arrive there, and, as long as the Department doesn’t 
already know that there’s someone standing there 
waiting to shoot him, that that’s fine? 

DEFENSE COUNSEL:  In short, yes. 

Dkt. 44 at 29:12-18 (March 28, 2025 Hr’g Tr.). 

But even assuming—for no particularly good reason 
—that there is someone, somewhere within the Govern-
ment evaluating a noncitizen’s risk of persecution be-
fore he is removed to a third country, the Court “do[es] 
not see how [risk of persecution] can be evaluated ab-
sent” the noncitizen’s involvement, or at least his mean-
ingful abstention.  Cf. Califano, 442 U.S. at 697.  Risk of 
persecution depends, among other things, on an individ-
ual’s religion, social group membership, and political 
opinions.  8 U.S.C. § 1231(b)(3)(A).  It is unrealistic to 
imagine that an officer could conceivably have enough 
information about those personal characteristics, which 
genuinely change over time, to make that decision, ab-
sent some kind of input from the individual.  Accord-
ingly, given the substantial constitutional issues borne 
out by a contrary reading, discussed in greater detail 
below, as well as the proper assumption of “congres-
sional solicitude for fair procedure, absent explicit stat-
utory language to the contrary,” Califano, 442 U.S. at 
693, the Court concludes that Defendants’ third-country 
removal policy is unlawful, at a minimum, because it is 
contrary to sections 1231(b)(2) and 1231(b)(3). 
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Vacatur of the policy is therefore appropriate.  See 
Corner Post, Inc. v. Bd. of Governors of Fed. Rsrv. Sys., 
603 U.S. 799, 831 (2024) (Kavanaugh, J., concurring) 
(“When a reviewing court determines that agency [ac-
tions] are unlawful, the ordinary result is that the [ac-
tions] are vacated—not that their application to the in-
dividual petitioners is proscribed.” (quoting Harmon v. 
Thornburgh, 878 F.2d 484, 495 n.21 (D.C. Cir. 1989)). 

However, not every class member is eligible for stat-
utory withholding under section 1231(b)(3).73  For those 
class members, for purposes of declaratory judgment, 
the right to notice and an opportunity to challenge third- 
country removal must be predicated either on the right 
to be removed to the correct country or countries, pur-
suant to section 1231(b)(2), its regulations, and their  
orders of removal, or on the right to seek CAT relief.  
Although an argument could be made that the same con-
stitutional-avoidance logic should apply to those bases, 
“absent explicit  . . .  language to the contrary,” Cali-
fano, 442 U.S. at 693, there is less direct, affirmative 
textual support for it.  The Court is further mindful that 
the avoidance canon cannot be used to “rewrite a stat-
ute.”  Jennings, 583 U.S. at 298.  Accordingly, the Court 
proceeds to the constitutional analysis. 

  b. Constitutional 

To the extent any class members’ entitlement to no-
tice and an opportunity to challenge their third-country 
removal is not established directly by statute or regula-
tion, Plaintiffs assert that such procedures are guaran-
teed by the Due Process Clause of the Fifth Amend-

 
73  See 8 U.S.C. § 1231(b)(3)(B) (excluding, for example, those who 

have previously been convicted of a “particularly serious crime”).  
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ment.  Dkt. 194 at 10-16.  As a result, Plaintiffs argue, 
Defendants’ third-country removal policy, as embodied 
in the March Guidance, is unlawful.  Id. at 16-20. 

Courts analyze procedural due process claims in two 
steps:  first, courts “ask whether there exists a liberty 
or property interest”; if so, courts “ask whether the pro-
cedures followed by the [Government] were constitu-
tionally sufficient.”  Swarthout v. Cooke, 562 U.S. 216, 
219 (2011) (per curiam).  “A liberty interest may arise 
from the Constitution itself, by reason of guarantees im-
plicit in the word ‘liberty,’  . . .  or it may arise from an 
expectation or interest created by  . . .  laws or poli-
cies.”  Wilkinson v. Austin, 545 U.S. 209, 221 (2005).  
Once the existence of a protected interest is established, 
the sufficiency of governmental process related to that 
interest is analyzed according to the “three-part balanc-
ing test articulated in Mathews v. Eldridge.”  Hernandez- 
Lara v. Lyons, 10 F.4th 19, 27 (1st Cir. 2021) (citing 
Mathews v. Eldridge, 424 U.S. 319, 335 (1976)). 

    i. Liberty Interests 

Plaintiffs have identified two distinct liberty inter-
ests, both arising out of statute.  First, they claim an 
interest in being removed to the countries of removal 
designated on their orders of removal or otherwise pur-
suant to the sequencing requirements of section 1231(b)(2).  
Dkt. 194 at 9-10.74  Second, Plaintiffs claim an interest 

 
74  See also Dkt. 194 at 17 (arguing that Defendants’ reliance on 

diplomatic assurances “deprives a person of any meaningful op-
portunity to challenge the removal on the grounds that, inter alia, 
DHS has an obligation to remove the person to the country desig-
nated in the removal order”) (citing, inter alia, J.R. v. Bostock, 796 
F. Supp. 3d 684, 690 (W.D. Wash. 2025) (restraining third-country 
removal where the plaintiff’s country of citizenship had allegedly 
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under FARRA and the INA in being able to assert fear-
based claims against third-country removal.  Id. at 10-
16.  Because the Court has already concluded that the 
right to notice and an opportunity to raise withholding 
claims under section 1231(b)(3) inures by statute, the 
Court limits its constitutional analysis to Plaintiffs’ in-
terest in bringing CAT claims under FARRA. 

Defendants do not dispute that such liberty interests 
may generally arise out of these statutes and regula-
tions.  However, they do dispute whether every class 
member can claim entitlement to them.  In particular, 
Defendants argue that the Due Process Clause provides 
no additional protection to those “aliens who have never 
been admitted,” a group which Defendants posit, “un-
doubtedly includes many members of the certified 
class.”  Dkt. 231 at 28. 

At the outset, it is worth noting what Defendants’ ar-
gument does not, and cannot, suggest:  that the Due 
Process Clause simply does not apply to individuals pre-
sent without admission in the United States.  Rather, 
the Supreme Court has repeatedly held that “the Due 
Process Clause applies to all ‘persons’ within the United 
States, including aliens, whether their presence here is 
lawful, unlawful, temporary, or permanent.”  Zadvydas, 
533 U.S. at 693 (quoting, inter alia, Yick Wo v. Hopkins, 
118 U.S. 356, 369 (1886)).  It is beyond argument that 
“[t]he Fifth Amendment  . . .  protects every one of [‘lit-
erally millions of aliens within the jurisdiction of the 
United States’] from deprivation of life, liberty, or prop-
erty without due process of law” and that, “[e]ven one 
whose presence in this country is unlawful, involuntary, 

 

accepted repatriation, leaving “no grounds upon which the Gov-
ernment [could] designate an alternative country”)).  
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or transitory is entitled to that constitutional protec-
tion.”  Mathews v. Diaz, 426 U.S. 67, 77 (1976).  “ ‘It is 
well established that the Fifth Amendment entitles al-
iens to due process of law’ in the context of removal pro-
ceedings.”  J.G.G., 604 U.S. at 673 (quoting Reno v. Flo-
res, 507 U.S. 292, 306 (1993)).  “No one can claim, nor 
since the time of slavery has anyone  . . .  successfully 
claimed, that persons held within the United States are 
totally without constitutional protection.”  Jennings v. 
Rodriguez, 583 U.S. 281, 332 (2018) (Breyer, J., dissent-
ing).75  This conclusion is particularly obvious when one 
considers the implications of any contrary statement: 
“would the Constitution leave the Government free to 
starve, beat, or lash those held within our boundaries?” 
Id. 

To counter this baseline rule, Defendants invoke the 
so-called entry-fiction doctrine.  Dkt. 231 at 28.  Accord-
ing to that principle, “aliens who arrive at ports of entry  
. . .  are ‘treated’ for due process purposes ‘as if stopped 
at the border’ ” and thus “ha[ve] only those rights re-
garding admission that Congress has provided by stat-
ute.”  Dep’t of Homeland Sec. v. Thuraissigiam, 591 
U.S. 103, 139-40 (2020).  To spell out this idea, “[w]hen 
an alien arrives at a port of entry  . . .  the alien is on 
U. S. soil.”  Id. at 139.  Thus, he is technically a “ ‘per-
son[]’ within the United States.”  Zadvydas, 533 U.S. at 
693.  As such, a mechanical application of the Due Pro-
cess Clause might entail that he could be “expelled [from 
the United States] only after proceedings conforming to 
traditional standards of fairness encompassed in due 

 
75  Although written in dissent, Justice Breyer’s constitutional 

analysis was not contradicted by the Jennings majority, which in-
stead remanded those arguments.  See Jennings, 583 U.S. at 312. 
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process of law.”  Shaughnessy v. United States ex rel. 
Mezei, 345 U.S. 206, 212 (1953).  To avoid this result, 
and in service of the political branches’ “ ‘sovereign pre-
rogative’ of governing admission to this country,” courts 
deploy a legal fiction whereby “the alien is not consid-
ered to have entered the country for the purposes of this 
rule.”  Thuraissigiam, 591 U.S. at 139-40 (quoting Lan-
don v. Plasencia, 459 U.S. 21, 32 (1982)).  To illustrate, 
the Thuraissigiam Court provides the apt example of 
“an international airport.”  Id. at 139.  In that context, 
if due process protections against removal were to at-
tach “as soon as an arriving alien set foot on U.S. soil,” 
id., the Government would be forced to perform inspec-
tions and decide the admissibility of every passenger 
out on the tarmac (or perhaps even in mid-air) or else 
waive its sovereign right, see id.  This result would not 
only be absurd but in direct tension with the “accepted 
maxim of international law that every sovereign nation 
has the power, as inherent in sovereignty  . . .  to admit 
[noncitizens] only in such cases and upon such condi-
tions as it may see fit to prescribe.”  See Nishimura 
Ekiu v. United States, 142 U.S. 651, 659 (1892).  Indeed, 
the Supreme Court has reasoned that this rule of sover-
eign power over admission would be “meaningless” if  
it could be overcome by a noncitizen’s mere arrival.  
Thuraissigiam, 591 U.S. at 139.  Thus, to account for 
the practical realities of international travel, immigra-
tion processing, and border management, the entry-fic-
tion doctrine fills the gap by providing the Government 
with a degree of flexibility in how it treats arriving 
noncitizens at ports of entry or near the border:  for ad-
missions purposes, as if still “at the threshold of initial 
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entry.”76  See, e.g., id. at 107, 140 (holding that an asy-
lum-seeker apprehended “just 25 yards from the bor-
der” could not claim that his expedited removal violated 
the Due Process Clause because he had “only those 
rights regarding admission that Congress has provided 
by statute”). 

However, in such cases, which provide an exception 
to the otherwise “geographic” scope of the Due Process 
Clause, Zadvydas, 533 U.S. at 693, the due process 
rights impacted are only those “regarding admission,” 
Thuraissigiam, 591 U.S. at 140.  This distinction arises 
near the very inception of the entry-fiction case law:  in 
Wong Wing v. United States, 163 U.S. 228 (1896), the 
Supreme Court contrasted the case of an immigrant 
who could not challenge his immigration officer’s “ex-
clusive authority to determine whether a particular al-
ien seeking admission into this country” was so entitled, 
id. at 232-33 (quoting Lem Moon Sing v. United States, 
158 U.S. 538, 547 (1895)), with another who could chal-
lenge, on due process grounds, the imposition of an  
immigration-related term of hard labor, id. at 235-38.  
And although Wong Wing presented the particularly 
egregious circumstance of an “infamous punishment,” 
id. at 237, the Supreme Court expressed its holding in 

 
76  Indeed, the Government may even permit a noncitizen to phys-

ically enter the United States in a more substantial way—by “pa-
rol[ing]” him into the country, Thuraissigiam, 591 U.S. at 139—
without necessarily subjecting its admission decision to the stric-
tures of the Fifth Amendment.  See, e.g., Kaplan v. Tod, 267 U.S. 
228, 229-30 (1925) (holding that a mentally handicapped child’s 
“prison bounds” were merely “enlarged” by her commitment to the 
custody of an immigrant aid society “until she could be deported 
safely”). 
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terms of the broader protections afforded by the Due 
Process Clause: 

Applying this reasoning to the fifth and sixth amend-
ments, it must be concluded that all persons within 
the territory of the United States are entitled to the 
protection guarantied by those amendments, and 
that even aliens shall not be held to answer for a cap-
ital or other infamous crime, unless on a present-
ment or indictment of a grand jury, nor be deprived 
of life, liberty, or property without due process of 
law. 

Id. at 238. 

It makes sense to distinguish between “rights re-
garding admission” and other interests that might be 
protected by the Due Process Clause.  See Thuraissi-
giam, 591 U.S. at 140.  The Government’s countervail-
ing interest, in the entry-fiction context, is its sovereign 
authority to “admit [noncitizens] only in such cases  . . .  
as it may see fit.”  Nishimura Ekiu, 142 U.S. at 659. 
Where that sovereign prerogative is not implicated, 
however, the legal fiction loses its justification.  See 
Zadvydas, 533 U.S. at 699 (citing 1 Edward Coke, In-
stitutes of the Lawes of England *70b (1628), for the 
maxim that, “[when] the rationale of a legal rule [is] no 
longer  . . .  applicable, that rule itself no longer ap-
plies”). 

Unsurprisingly then, more than a century of Su-
preme Court case law confirms that the proper applica-
tion of an entry fiction, where otherwise appropriate, is 
to preserve the Government’s authority over the deter-
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mination of a noncitizen’s admissibility.77  For example, 
in Nishimura Ekiu v. United States, 142 U.S. 651 (1892), 
which first articulated these principles in U.S. law, the 
Supreme Court held that a habeas petitioner’s “right to 
land in the United States” was not increased by the 
Government’s permitting her to stay in a “mission-
house as a more suitable place than the steamship, 
pending [its] decision.”  Id. at 661 (emphasis added).  
Likewise, in Kaplan v. Tod, 267 U.S. 228 (1925), the Su-
preme Court held that the Government’s authority to 
“rightly  . . .  den[y] admission” to a handicapped child 
was unaffected by its decision to permit her stay with 
an immigrant aid society “until she could be deported 
safely.”  Id. at 229 (emphasis added).78  And in Shaugh-
nessy v. United States ex rel. Mezei, 345 U.S. 206 (1953), 
the Supreme Court held that a petitioner’s liminal pres-
ence on Ellis Island did not “transform[] [his case] into 
something other than an exclusion proceeding,” id. at 
213 (emphasis added), which was then “the usual means 
of proceeding against an alien outside the United States 
seeking admission,” Plasencia, 459 U.S. at 25 (empha-
sis added). 

 
77  Each of the cases to follow is cited by Defendants. See Dkt. 231 

at 28-29. 
78  Kaplan is somewhat inapposite because, at bottom, it con-

cerned the meanings of statutes rather than the scope of the Due 
Process Clause.  See 267 U.S. at 230-31 (“She never has been dwell-
ing in the United States within the meaning of the Act.”).  Never-
theless, it is useful to illustrate the historic application of entry 
fictions to practically facilitate admission and exclusion.  Defend-
ants’ citation to Landon v. Plasencia, 459 U.S. 21 (1982), is partic-
ularly confounding since, in that case, the Supreme Court upheld 
the due process rights of a noncitizen outside the United States, 
seeking admission into the United States, based on established 
“ties” to the country.  See id. at 32-34. 
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Because Plaintiffs challenge neither their orders of 
removal nor any of the processes that produced those 
orders, their claims do not implicate, nor even “relate[] 
to,” the issue of their admissibility.  See Guzman Chavez, 
594 U.S. at 536.  Withholding of removal and CAT relief 
cannot issue until after the order of removal has been 
entered and thus after any question of admissibility has 
been resolved.  Id. at 539-40 (citing Matter of I-S- & C-
S-, 24 I. & N. Dec. 432, 432-33 (BIA 2008)).  “In short, 
withholding-only relief is country-specific.  It relates to 
where an alien may be removed.  It says nothing, how-
ever, about the antecedent question whether an alien is 
to be removed from the United States.”  Id. (emphases 
in original).  The Supreme Court has indeed explicitly 
rejected attempts to conflate the two “as a practical 
matter” based on the mere possibility that withholding 
relief might lead to continued presence (which is, as De-
fendants clearly recognize, not admission).  See id. at 
537-38 (noting that “withholding-only relief ‘does not af-
ford [an alien] any permanent right to remain in the 
United States’ ” (alteration in original) (quoting Matter 
of I-S- & C-S-, 24 I. & N. Dec. at 434)). 

The Court thus rejects Defendants’ argument that 
the Due Process Clause excepts certain class members 
from asserting due process challenges based on these 
non-admission interests.79  Plaintiffs are uniformly “ ‘per-

 
79  Because Plaintiffs’ claims are not within the substantive scope 

of the entry-fiction doctrine, it is somewhat of a distraction to ar-
gue about whether any class members might be (or might have 
been) impacted by it in other contexts.  Nevertheless, the Court  
would be remiss not to point out that Defendants’ misstatement of 
the law is striking.   

 Defendants argue that all “applicants for admission,” defined 
as “  ‘alien[s] present in the United States who ha[ve] not been ad-
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mitted,’  ” lack a constitutional basis to make “due-process objec-
tions to removal.”  See Dkt. 231 at 29-30 (quoting 8 U.S.C.  
§ 1231(a)(1)) (“When an illegal alien has never been admitted to 
this country by immigration officers, his constitutional status for 
due-process objections to removal is no different from an alien 
stopped at the border.”).  But that argument has been squarely 
and repeatedly rejected by the Supreme Court for more than 100 
years, including in the very case Defendants misleadingly cite to 
suggest that “the Supreme Court has never held that aliens who 
have ‘entered the country clandestinely’ are entitled to such addi-
tional rights.”  Dkt. 231 at 29 (quoting Yamataya v. Fisher, 189 
U.S. 86, 100 (1903) (The Japanese Immigrant Case)).  To start, a 
123-year-old citation purporting to show what the Supreme Court 
has “never held” should raise a red flag for any conscientious liti-
gant or close reader. Indeed, in the intervening century-plus, the 
Supreme Court has held that “additional rights and privileges” ap-
ply for “those who are within the United States after an entry, ir-
respective of its legality.”  Leng May Ma v. Barber, 357 U.S. 185, 
187 (1958) (emphasis added); see also Zadvydas, 533 U.S. at 693 
(“[O]nce an alien enters the country, the legal circumstance 
changes, for the Due Process Clause applies to all ‘persons’ within 
the United States, including aliens, whether their presence here is 
lawful, unlawful, temporary, or permanent.” (emphasis added)); 
see also Thuraissigiam, 591 U.S. at 105 (holding that an asylum-
seeker could not raise a due process challenge to his expedited re-
moval because he had not “effected an entry” (emphasis added)); 
Matter of Pierre et al., 14 I. & N. Dec. 467, 468 (B.I.A. 1973) (de-
fining “entry” into the United States as “(1) a crossing into the 
territorial limits of the United States, i.e. physical presence; plus 
(2) inspection and admission by an immigration officer; or (3) ac-
tual and intentional evasion of inspection at the nearest inspection 
point; coupled with (4) freedom from restraint.” (internal citations 
omitted)).  And while the Yamataya Court did, in 1903, “[l]eav[e] 
on one side the question whether an alien can rightfully invoke the 
due process clause of the Constitution who has entered the country 
clandestinely, and who has been here for too brief a period to have 
become, in any real sense, a part of our population”—a much 
more cabined construction than Defendants represent—the Ya-
mataya Court also stated, in the same paragraph, that an “execu-
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sons’ within the United States.”  Zadvydas, 533 U.S. at 
693.  Accordingly, the Fifth Amendment “imposes con-
straints” on any process that deprives them of their lib-
erty interests.80  Mathews, 424 U.S. at 332.  Plaintiffs 
have identified two such legitimate interests falling 
within that protection. 

     ii. Mathews Factors 

“Once it is determined that due process applies, the 
question remains what process is due.” 81   Haidak v. 
Univ. of Mass.-Amherst, 933 F.3d 56, 66 (1st Cir. 2019) 
(quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)).  
“To determine what process is constitutionally due, 
[courts] generally balance three factors”: 

 

tive officer” could not “arbitrarily  . . .  cause an alien who has 
entered the country  . . .  , although alleged to be illegally here, to 
be taken into custody and deported without giving him all oppor-
tunity to be heard upon the questions involving his right to be and 
remain in the United States” because “[n]o such arbitrary power 
can exist where the principles involved in due process of law are 
recognized.”  189 U.S. at 101 (emphases added).  In short, Defend-
ants’ suggestion that the entry-fiction doctrine, however con-
ceived, applies to all class members who have never been admitted 
is wrong. 

80  For this reason, Defendants’ repeated analogy to expedited 
removal continues to be a “red herring.”  See D.V.D. v. U.S. Dep’t 
of Homeland Sec., 786 F. Supp. 3d at 234; cf. Dkt. 231 at 35-36. 
Expedited removal typically involves individuals “apprehended at 
or near the border” or who are denied admission at ports of entry, 
before due process rights attach. See, e.g., Thuraissigiam, 591 
U.S. at 106-08. 

81  Although the two liberty interests identified by Plaintiffs are 
arguably distinct, having different statutory bases, a single Mathews 
analysis is appropriate to test the sufficiency of Defendants’ pro-
cess with respect to third-country removal.  See, e.g., Vitek v. 
Jones, 445 U.S. 480, 488-95 (1980). 
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First, the private interest that will be affected by the 
official action; second, the risk of an erroneous dep-
rivation of such interest through the procedures 
used, and the probable value, if any, of additional or 
substitute procedural safeguards; and finally, the 
Government’s interest, including the function involved 
and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would 
entail. 

Id. (quoting Mathews, 424 U.S. at 335). “Due process is 
flexible and calls for such procedural protections as the 
particular situation demands.”  Mathews, 424 U.S. at 
334 (alteration omitted) (quoting Morrissey, 408 U.S. at 
481).  However, “[n]otice and an opportunity to be heard 
have traditionally and consistently been held to be the 
essential requisites of procedural due process.”  Haidak, 
933 F.3d at 66 (quoting Gorman v. Univ. of R.I., 837 
F.2d 7, 12 (1st Cir. 1988)). 

      (A) Private Interest 

Defendants do not dispute that the private interests 
at stake here are weighty.  See Dkt. 231 at 31-36.  Plain-
tiffs state that “[t]he predictability of the country of re-
moval is critical because noncitizens make decisions 
about whether to fight removal and to seek relief or pro-
tection based on where they may be removed.”  Dkt. 194 
at 10.  As to the importance of fear-based relief, the 
Court recalls the case of Plaintiff O.C.G., who was de-
nied the opportunity to seek protection from third-
country removal and who, as a result, was forced to re-
turn to the very place an immigration judge found, only 
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days before, that he would likely be persecuted.82  See 
D.V.D. v. U.S. Dep’t of Homeland Sec., 784 F. Supp. 3d 
at 405. O.C.G. has provided a glimpse of the personal 
toll: 

Just yesterday, O.C.G. submitted a declaration in-
forming the Court of his current status.  He reports 
living in constant fear of his attackers, being unable 
to leave the place where he is staying, not being able 
to rely on the police to protect him, and not being 
able to see his mother for fear of exposing her to vi-
olence, among other hardships. 

Id. at 407 (internal citations omitted). 

For Plaintiffs, the availability of CAT relief can be a 
matter of life and death, and “of all that makes life 
worth living.” See Ng Fung Ho v. White, 259 U.S. 276, 
284 (1922).  “To say more would be to paint the lily.”  
Rodriguez v. Encompass Health Rehab. Hosp. of San 
Juan, Inc., 126 F.4th 773, 783 (1st Cir. 2025).  The Court 
weighs this factor heavily in Plaintiffs’ favor. 

      (B) Risk of Erroneous Deprivation 

Notwithstanding the importance of these interests, 
Defendants argue that “[t]he combination of the March 

 
82  For an even more recent example of “chain refoulement,” see 

Pranav Baskar & Hamed Aleaziz, U.S. Deports  Nine  Migrants  in 
Secret, Ignoring Legal Protections, N.Y. Times (Feb. 14, 2026), https:// 
www.nytimes.com/2026/02/14/world/africa/us-secret-deportation-
cameroon.html  [https://perma.cc/FA6A-L3DP] (“Among those 
now in the [Cameroonian] compound are people who said they es-
caped imprisonment for their political beliefs, survived wars and 
fled countries where their sexual orientations are criminalized.  .  . .  
[T]he Cameroonian government has treated their deportation 
there as a matter of transit, urging them to go back to their home 
countries.”). 

https://www.nytimes.com/2026/02/14/world/africa/us-secret-deportation-cameroon.html
https://www.nytimes.com/2026/02/14/world/africa/us-secret-deportation-cameroon.html
https://www.nytimes.com/2026/02/14/world/africa/us-secret-deportation-cameroon.html
https://perma.cc/FA6A-
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Guidance and the procedures class members received in 
their prior immigration proceedings substantially elim-
inate the risk of an erroneous deprivation,” which they 
argue is “further undermined by the high bar that Plain-
tiffs must meet in order to prevail on their potential fear 
claims.”  Dkt. 231 at 32, 34.  Recognizing that Defend-
ants’ argument is essentially cumulative in nature, the 
Court takes each of these asserted risk-mitigating fac-
tors in turn. 

      (1) Prior Immigration Proceed-

ings 

To begin, “the procedures class members received in 
their prior immigration proceedings,” id. at 32, are ir-
relevant because those proceedings necessarily excluded 
adjudication of third countries, see Sadychov, 565 F. 
App’x at 651-52 (“[A]n applicant is not entitled to have 
the agency adjudicate claims of relief that relate to a 
country that nobody is trying to send them to.” (internal 
quotation marks omitted)).83  Defendants’ argument is 
essentially that everybody gets their day in court and 
nothing more, which is fair enough as an aphorism but 
ignores that the law does not require—and indeed, does 
not permit—litigants to exhaust hypothetical, “unavail-
able” claims based on circumstances not yet in exist-
ence.  See Ross v. Blake, 578 U.S. 632, 642-44 (holding 
that “an administrative procedure is unavailable when 
(despite what regulations or guidance materials may 
promise) it operates as a simple dead end” or when “ad-
ministrators thwart [claimants] from taking advantage 
of a grievance process through machination”). 

 
83  See also supra pp. 23-25, 29-30. 
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Defendants’ recourse to “prior immigration proceed-
ings” is especially concerning when one thinks prospec-
tively:  to avoid litigating CAT claims, DHS need only 
avoid having the actual country of removal designated 
during removal proceedings.  That way, DHS gets to 
test the suitability of that country for removal through 
the less-rigorous March Guidance procedures, if it gets 
tested at all, while still being able to claim that the indi-
vidual received “the panoply of procedural safeguards 
and protections available to them in their prior immi-
gration proceedings.”  Dkt. 231 at 24.  Previously, one 
could have found some comfort in the idea that the Gov-
ernment would not intentionally engage in this kind of 
gamesmanship because, at least as of March 24, 2025, it 
claimed to believe that late designations could not pre-
vent fear-based claims.84  However, given the existence 
of the March Guidance, it defies logic to imagine that 
DHS would not avail itself of this obviously less burden-
some, if somewhat furtive, approach. 

      (2) The March Guidance 

Turning to the March Guidance itself, it provides 
that DHS may remove a noncitizen “without the need 
for further procedures” if he is to be removed to a 
“country [that] has provided diplomatic assurances that 
aliens removed from the United States will not be per-
secuted or tortured” and if the State Department finds 
such assurances to be credible.  Dkt. 43-1 at 2-3.  If the 
noncitizen is to be removed to a country not covered by 
such assurances, ICE will “generally wait at least 24 

 
84  Transcript of Oral Argument at 33, Riley, 606 U.S. 259 (2025) 

(No. 23-1270) (“We would have to give the person notice of the 
third country and give them the opportunity to raise a reasonable 
fear of torture or persecution in that third country.”).  
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hours following service of the Notice of Removal before 
effectuating removal,” except under certain “exigent 
circumstances.”85  Dkt. 190-1 at 1.  ICE “will not affirm-
atively ask whether the alien is afraid of being removed 
to the country of removal.”  Id. (emphasis in original).  
However, “[i]f the alien does affirmatively state a fear 
if removed to the country of removal listed on the No-
tice of Removal, [ICE] ERO will refer the case to U.S. 
Citizenship and Immigration Services (USCIS).”  Id. at 
2 (emphasis in original).  USCIS will then “generally 
screen the alien within 24 hours” and determine 
whether he “would more likely than not” be persecuted 
or tortured if sent to that country.86  Id.  If USCIS de-
termines that there is no such likelihood of persecution 
or torture, the noncitizen is removed.  Id.  If USCIS de-

 
85  As explained above, the Court treats the July Guidance as an 

implementation of the March Guidance and will generally refer to 
DHS’s third-country-removal policies and procedures accordingly.  
See supra note 19. 

86  The Court focuses on the higher-order problems with the March 
Guidance.  Nevertheless, it bears mentioning that, even where the 
Guidance provides some noncitizens (only a subset) with notice and 
an opportunity to challenge third-country removal, it is still fa-
cially inadequate.  See J.G.G., 604 U.S. at 673 (2025) (“[N]otice 
must be afforded within a reasonable time and in such a manner 
as will allow them to actually seek  . . .  relief in the proper venue 
before such removal occurs.”).  On as little as 24 hours’ notice (or 
six hours’ notice in “exigent circumstances”), a noncitizen is expec-
ted to demonstrate full entitlement to their fear-based claim or, in 
other words, what would be expected of them in a full hearing on 
the merits.  Compare Dkt. 43-1 at 3, with 8 C.F.R. § 1208.16(b)(2), 
(c)(2) (requiring an applicant to show that she is “more likely than 
not” entitled to relief  ).  This is not “notice and opportunity to be 
heard ‘appropriate to the nature of the case.’  ”  See J.G.G., 604 U.S. 
at 673 (quoting Mullane v. Cent. Hanover Bank & Trust Co., 339 
U.S. 306, 313 (1950)). 
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termines that there is, it may either refer the case to 
the immigration courts or ICE can designate a new 
country of removal and start the process over again.  Id. 

As such, the March Guidance mitigates no risk of a 
person’s being unlawfully removed to a country other 
than as designated on their order of removal, see 8 
C.F.R. § 1240.12(d) (providing that DHS may do so only 
where it is “unable” to effect removal to one of the des-
ignated countries), or contrary to the “four consecutive 
removal commands” of section 1231(b)(2), see Jama, 543 
U.S. at 341.  Insofar as the March Guidance, on its face, 
not only fails to protect against but appears to contem-
plate and authorize this type of removal—and particu-
larly given Defendants’ insistence that such removal is 
lawful—the risk of erroneous deprivation of that right 
appears high. 

Similarly, the March Guidance provides little, if any, 
protection from the erroneous deprivation of CAT claims.  
Defendants argue that the March Guidance procedures 
functionally satisfy the substantive standard for extin-
guishing CAT claims based on diplomatic assurances, as 
prescribed by regulation, and thus it makes “no sense 
to require the government to provide additional pro-
cess.”  Dkt. 231 at 27 & n.4.  Put another way, Defend-
ants argue that when, as a matter of law, they must ul-
timately win on the merits, Plaintiffs have no enforcea-
ble due process right to bring a claim.  Defendants are 
forced to make this argument categorically because 
“[t]he right to procedural due process is ‘absolute’ in the 
sense that it does not depend upon the merits of a claim-
ant’s substantive assertions.”  Gonzalez-Fuentes, 607 
F.3d at 894 (quoting Carey v. Piphus, 435 U.S. 247, 266 
(1978)).  “A right to seek relief is analytically separate 
and distinct from a right to the relief itself.”  Arevalo v. 
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Ashcroft, 344 F.3d 1, 15 (1st Cir. 2003) (citing, inter alia, 
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 
260, 268 (1954)).  Thus, it would be insufficient for De-
fendants to say that, in the mine-run of cases, the Gov-
ernment will win. Rather, Defendants’ position must be 
that the Government will always win. 

But Defendants are wrong on the merits and thus 
cannot pre-extinguish Plaintiffs’ CAT claims by worka-
round.  Read in its proper context, as well as in isolation, 
the regulation does not permit generalized, country-
wide, “blanket” assurances, as provided in the March 
Guidance.87  The relevant regulation states that “assur-
ances  . . .  from the government of a specific country 
that an alien would not be tortured there if the alien 
were removed to that country,” 8 C.F.R. § 208.18(c)(1) 
(emphases added), when found by the Executive to be 
“sufficiently reliable to allow the alien’s removal to that 
country consistent with Article 3 of the Convention 
Against Torture,” id. § 208.18(c)(2) (emphasis added), 
conclude consideration of “the alien’s” CAT claim, id.  
§ 208.18(c)(3) (emphasis added).  In turn, Article 3 of the 
Convention Against Torture states: 

1. No State Party shall expel, return (refouler) or 
extradite a person to another State where there are 
substantial grounds for believing that he would be in 
danger of being subjected to torture. 

2. For the purpose of determining whether there are 
such grounds, the competent authorities shall take 
into account all relevant considerations including, 
where applicable, the existence in the State con-

 
87  Cf. Dkt. 231 at 27 n.4 (arguing otherwise). 
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cerned of a consistent pattern of gross, flagrant or 
mass violations of human rights. 

Convention Against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, art. 3, Dec. 10, 
1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 [here-
inafter Art. 3] (emphases added). 

Beginning with the text of the regulation itself, it re-
peatedly refers in the singular to “an alien” whom the 
foreign government may assure will not be tortured if 
“the alien” is removed there.  8 C.F.R. § 208.18(c)(1) 
(emphases added); cf. Niz-Chavez v. Garland, 593 U.S. 
155, 161-62 (2021) (concluding that the indefinite article 
“a” indicates “[t]o an ordinary reader” a singular refer-
ent). Defendants argue that an assurance that “an al-
ien” will not be tortured leaves DHS “free to conclude” 
that “no alien would be treated that way.”  Dkt. 231 at 
27 n.4 (emphases added).  However, this reading does 
not account for the regulation’s second use of the singu-
lar, paired with a definite article.  See 8 C.F.R.  
§ 208.18(c)(1) (referring to “assurances  . . .  that an al-
ien would not be tortured there if the alien were re-
moved to that country” (emphasis added)).  “[I]t is a 
rule of law well established that the definite article ‘the’ 
particularizes the subject which it precedes.  It is a word 
of limitation as opposed to the indefinite or generalizing 
force of ‘a’ or ‘an.’ ”  Am. Bus Ass’n v. Slater, 231 F.3d 
1, 4-5 (D.C. Cir. 2000) (quoting Brooks v. Zabka, 168 
Colo. 265, 269 (1969) (en banc)); cf. Corner Post, 603 
U.S. at 817 (linking “the plaintiff  ” with “this particular 
plaintiff  ” (emphasis in original) (quoting Green v. Bren-
nan, 578 U.S. 547, 554 (2016))). 

“Nor is this the only contextual clue before us.”   
Cf. Niz-Chavez, 593 U.S. at 163.  CAT Article 3, with 
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which any assurance must be “consistent,” 8 C.F.R.  
§ 208.18(c)(2), likewise refers in the singular to the duty 
owed by a state to “a person” should “he” be in danger, 
Art. 3 (emphases added).88  More fundamentally, Article 
3 requires signatories to “take into account all relevant 
considerations” when evaluating the possibility of tor-
ture.  Art. 3.  Importantly, under CAT, torture can in-
clude harm “inflicted by private parties,” even where the 
receiving government might not have actual knowledge 
of the torturous conduct. 89  Murillo Morocho v. Gar-
land, 80 F.4th 61, 67 (1st Cir. 2023).  While a govern-
ment could theoretically promise, in the abstract, not  
to commit torture, it cannot plausibly rule out private 
torture—“tak[ing] into account all relevant considera-
tions,” Art. 3—without knowing at least the name of the 
person whom it is purportedly pledging to protect, let 
alone the individualized risks they might face.  Thus, 
reading 8 C.F.R. § 208.18(c) as requiring individualized 
assurances not only follows from the text but saves the 
regulation from absurdity. 

Concomitantly, it follows that there must be an “in-
dividualized determination” that the foreign assurances 
are sufficient.90  Khouzam v. Att’y Gen. of U.S., 549 F.3d 

 
88  The Supreme Court has instructed that “courts should be most 

cautious before interpreting  . . .  domestic legislation in such man-
ner as to violate international agreements,” lest the United States 
lose “the benefits of international accords” and its “role as a 
trusted partner in multilateral endeavors.”  See Vimar Seguros y 
Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 539 (1995). 

89  In this context, private parties can include third-party foreign 
state actors, including as a result of “chain refoulement.”  See su-
pra pp. 26-27 and note 82. 

90  As they have distinct textual and logical bases, one could the-
oretically imagine a version of the regulation that required an in-
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235, 258 (3d Cir. 2008).  Starting with the text, the reg-
ulation again refers to a singular “alien,” alongside the 
definite article.  See 8 C.F.R. § 208.18(c)(2) (providing 
that the Executive “shall determine  . . .  whether the 
assurances are sufficiently reliable to allow the alien’s 
removal to that country” (emphasis added)).  Thus, the 
same textual arguments apply and recommend a similar 
conclusion.  See Niz-Chavez, 593 U.S. at 162; Am. Bus 
Ass’n, 231 F.3d at 4-5. 

In Khouzam v. Attorney General, 549 F.3d 235, the 
Third Circuit not only held that the regulation required 
an individualized determination as to the reliability of 
diplomatic assurances, see id. at 254-55, but that a 
noncitizen has a due process right to challenge the rea-
soning and evidence behind that determination, id. at 
259 (“The alien must have an opportunity to present, 
before a neutral and impartial decisionmaker, evidence 
and arguments challenging the reliability of diplomatic 
assurances proffered by the Government, and the Gov-
ernment’s compliance with the relevant regulations.”).91   
The petitioner, Khouzam, was a Coptic Christian who 
had been granted CAT relief from Egypt.  Id. at 238-40.  
Three years later, Khouzam was detained at an ICE 

 

dividualized determination but not individualized assurances.  To 
be clear, the Court reads these as separate requirements, indepen-
dently mandated. 

91  It is unsurprising that, aside from Khouzam, there is a dearth 
of case law on diplomatic assurances under FARRA.  In 2011, the 
DHS Inspector General reported that there had only ever been 
four DHS assurances cases:  three Rwandan nationals, whom the 
DHS Secretary had not yet decided whether to remove, and an Egyp-
tian national, presumably Khouzam.  See U.S. Dep’t of Homeland 
Sec., Office of Inspector Gen., OIG-11-100, DHS Detainee Remov-
als and Reliance on Assurances 14-15 (2011). 
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check-in, and his attorney was sent a summary letter 
stating that DHS had “credited as sufficiently reliable  
. . .  diplomatic assurances received by the Department 
of State from the Government of Egypt that  . . .  Mr. 
Khouzam[] would not be tortured if removed there” and 
that DHS had therefore terminated Khouzam’s CAT re-
lief.  Id. at 240.  DHS confirmed, however, that it would 
not remove Khouzam before a date certain, roughly four 
months away.  Id. 

Under these circumstances, the Third Circuit called 
it “obvious that Khouzam was not afforded notice and a 
full and fair hearing prior to his imminent removal on 
the basis of diplomatic assurances” and “conclud[ed] 
that the Government terminated Khouzam’s deferral of 
removal without constitutionally sufficient process”: 

First, the Government failed to make any factfinding 
based on a record that was disclosed to Khouzam.  
. . .  Second, Khouzam had no opportunity to make 
arguments on his own behalf.  . . .  Finally, we also 
find that Khouzam was denied his right to an individ-
ualized determination. 

Id. at 257-58. 

It is remarkable to recognize that Khouzam received 
significantly more process in 2007 than he would now 
under the March Guidance.  Khouzam was notified of 
the circumstances more than four months in advance.  
Id. at 240.  Indeed, that notice is what gave him the op-
portunity to properly seek relief in the court of appeals 
via a petition for review.92  See id. at 245-49. 

 
92  Defendants argue that Khouzam supports their position be-

cause the Third Circuit also held that the district court lacked ju-
risdiction over a parallel habeas petition which made similar argu-
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This Court need not even go as far as did the 
Khouzam court to find the March Guidance procedur-
ally insufficient.  The March Guidance provides no no-

 

ments (and which was consolidated with the petition for review 
upon appeal).  See Dkt. 231 at 26-27 n.3 (citing Khouzam, 549 F.3d 
at 244-45).  This misses the point. Plaintiffs cannot file, and have 
not filed, any “cause or claim under [CAT],” 8 U.S.C. § 1252(a)(4), 
precisely because Defendants have adopted a policy that blocks 
the creation of (and thus the review of  ) an administrative record 
on which such claims could be based.  Cf. 549 F.3d at 245 (holding 
that the district court lacked jurisdiction because the petitioner 
“challenge[d] the Government’s termination of his deferral of re-
moval based on diplomatic assurances”); see also McNary, 498 
U.S. at 496 (finding a similar result “most unlikely”).   

 To illustrate, imagine if there were a statute that withdrew 
courts of appeals’ jurisdiction to hear challenges to criminal sen-
tences based on the length of the sentence but simultaneously 
granted criminal defendants a right to appeal any sentence “of 
more than ten years” directly to the Supreme Court.  (To make 
this constitutional, presumably, any district court sentence could 
be reviewed by the Supreme Court upon a writ of certiorari.)   
Now, imagine that a district court sentenced a defendant to prison 
“until further order of the Court.”  That defendant would not have 
a right to directly appeal their sentence to the Supreme Court be-
cause it is not a sentence “of more than ten years.”   However, he 
would be able to seek review in a court of appeals based on the 
district court’s procedural failure to assign a duration to his sen-
tence.  That appeal would be permissible both because it would not 
be a challenge based on the length of his sentence and because the 
district court’s action would otherwise deprive him of the oppor-
tunity to appeal his sentence to the Supreme Court (if it ultimately 
meets the durational element).  Likewise, here, Defendants have 
foreclosed noncitizens’ ability to seek review of any CAT claim by 
withholding all of the jurisdictionally relevant information.  Re-
view of that deprivation is fundamentally unlike a challenge to the 
“termination of [CAT relief],” as addressed in Khouzam, 549 F.3d 
at 245, and properly belongs in the district court as review of 
agency action. 
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tice to a noncitizen that his prospective CAT claim has 
been foreclosed by purported diplomatic assurances. 
Thus, he is not only cut off from challenging “the Gov-
ernment’s reasons for crediting [the] assurances” be-
fore a “neutral and impartial decisionmaker,” as the 
Khouzam court found was constitutionally required.  Cf. 
id. at 257-58.  Rather, under the March Guidance, a 
noncitizen lacks even the chance to clarify whether the 
purported diplomatic assurances exist.  Existential chal-
lenges to diplomatic assurances could conceivably take 
several valid forms.  For example, a noncitizen might 
reasonably question whether the purported assurance 
exists at all—i.e., make the Government show at least 
some valid evidence demonstrating that the purported 
assurance is real (if not the actual assurance itself, re-
duced to some form of writing).  Alternatively, one might 
reasonably question whether, as a matter of law, a given 
assurance is “consistent with Article 3 of the Conven-
tion Against Torture,” credited or not.93  See 8 C.F.R.  
§ 208.18(c)(2). 

Adjudicating such claims would not require courts to 
“second-guess” the Executive’s judgment.  Cf. Munaf v. 
Geren, 553 U.S. 674 (2008).  Again, Defendants’ argu-
ment is essentially that, under the March Guidance, the 
Government is predestined to win on any third-country 

 
93  Of course, as with the pre-removal decision regarding a noncit-

izen’s risk of persecution, required under section 1231(b)(3), it is 
difficult to imagine how any individualized determination could be 
meaningful without input from the noncitizen himself.  Cf. supra 
Section III(B)(4)(a).  In Khouzam, the petitioner’s oppressed reli-
gious beliefs were at least already a matter of record.  See 549 F.3d 
at 238-40.  But in many cases, DHS will simply not have the rele-
vant information, either because that information has changed or 
because it was not part of the original proceedings. 
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CAT challenge, such that it “makes no sense” to allow 
noncitizens to raise such claims in the first place.  Dkt. 
231 at 27.  But it is easy to imagine purely legal chal-
lenges that implicate no executive judgment.  For ex-
ample, if a country were to (reliably, from the Execu-
tive’s point of view) assure the United States that it 
would “do no worse to an individual removed there than 
force him to work in a hard labor camp,” the sufficiency 
of that assurance would present a question of law, not 
judgment, for an immigration court and, ultimately, for 
a court of appeals to determine:  would forcing the indi-
vidual to work in a “hard labor camp” constitute “tor-
ture” under CAT, such that the assurance, even properly 
credited, fails to satisfy 8 C.F.R. § 208.18(c)?94 

The point is sufficiently made because the mere ex-
istence of plausible, viable CAT claims defeats Defend-
ants’ argument that the March Guidance, in and of itself 
—absent any way of verifying whether or how that 
Guidance is being followed—satisfies due process.  Yet, 
to appreciate the very broad swath of claims that would 
be lost, and thus the weight this factor bears under the 
Mathews analysis, it is necessary to go further and push 
back on Defendants’ claim that, “when the Executive 
determines a country will not torture a person on his 
removal, that is conclusive.”  Dkt. 231 at 26 (first citing 
Munaf, 553 U.S. at 702-03; and then citing Kiyemba v. 
Obama, 561 F.3d 509, 514 (D.C. Cir. 2009), cert. denied, 
559 U.S. 1005 (2010)). 

 
94  It appears that the answer is generally that it depends. See, 

e.g., Ke Da Fu v. Holder, 447 F. App’x 780, 782 (9th Cir. 2011) (“The 
generally harsh and degrading conditions in Chinese prisons and 
labor reeducation camps do not in and of themselves constitute 
torture.”). 
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To begin, the claim is demonstrably, obviously wrong.  
The Executive routinely “determines a country will not 
torture a person on his removal.”  See id.  This happens 
every time an immigration court denies CAT relief.   See 
8 U.S.C. § 1101(b)(4) (“The term ‘immigration judge’ 
means an attorney whom the Attorney General appoints 
as an administrative judge within the Executive Office 
for Immigration Review.”).  Those decisions are not, as 
Defendants claim, “conclusive.”  See Dkt. 231 at 26.  Ra-
ther, they are reviewable, by Congressional mandate, in 
courts of appeal.  8 U.S.C. § 1252(a)(4).  Indeed, there 
they are routinely reviewed for procedural and substan-
tive errors.  See, e.g., Fleurimond v. Bondi, 157 F.4th 1, 
6 (1st Cir. 2025) (remanding CAT claim for further con-
sideration). 

The availability of CAT relief to every member of the 
class immediately distinguishes their situation from the 
unsuccessful habeas petitioners in Munaf and Kiyemba.  
Neither of those cases involved removal in the immigra-
tion context.  Indeed, both feature unusual and inappo-
site facts:  Munaf concerned American citizens who 
were detained by a U.S.-led, “international coalition” in 
Iraq pending Iraqi prosecution for violating Iraqi law, 
533 U.S. at 679-80; Kiyemba concerned wartime detain-
ees, held at Guantanamo Bay, with “no cognizable inter-
est against being moved  . . .  to a foreign country,” Doe 
v. Mattis, 889 F.3d 745, 762 (D.C. Cir. 2018) (distin-
guishing Kiyemba, 561 F.3d at 515-16).  Both the Su-
preme Court and D.C. Circuit explicitly distinguished 
circumstances where FARRA might apply.  In Munaf, 
the Supreme Court was careful to clarify that no claim 
had been raised under CAT and expressed “no opinion” 
as to the hypothetical viability of such claims.  553 U.S. 
at 703 & n.6.  Notably, to the extent the Munaf Court 
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expressed any doubt about the facial viability of poten-
tial CAT claims, their focus was on whether FARRA ap-
plied to “the [intra-country] transfer of an individual lo-
cated in Iraq to the Government of Iraq” and whether a 
CAT claim could be asserted in habeas proceedings, ra-
ther than on the Executive’s supposed predetermina-
tion of the issue.  See id.  In Kiyemba, the D.C. Circuit 
focused on the same, concluding that a group of peti-
tioners could not raise CAT claims in habeas.  561 F.3d 
at 514-15.  Of course, Plaintiffs here would not be rais-
ing CAT claims in habeas proceedings but, as the Ki-
yemba court said they must, in immigration proceed-
ings, see id., if only Defendants would tell them where 
they are going. 

The Court has lingered on these two cases because 
Defendants raise them, but that should not be mistaken 
for affirming their relevance.  Neither Munaf nor Ki-
yemba supports the argument Defendants are implic-
itly making, and that the Third Circuit explicitly rejec-
ted in Khouzam:  “that [CAT claims] are non-justiciable 
under the so-called ‘rule of non-inquiry’ ”: 

When it applies, this doctrine bars courts from eval-
uating the fairness and humaneness of another coun-
try’s criminal justice system, requiring deference to 
the Executive Branch on such matters.  See Hoxha 
v. Levi, 465 F.3d 554, 563 (3d Cir. 2006).  However, it 
has traditionally been applied only in the extradition 
context.  See, e.g., Mironescu v. Costner, 480 F.3d 
664, 668-70 (4th Cir. 2007); Prasoprat v. Benov, 421 
F.3d 1009, 1016 (9th Cir. 2005); Hoxha, 465 F.3d at 
563; United States v. Kin-Hong, 110 F.3d 103, 111 
(1st Cir. 1997); In re Smyth, 61 F.3d 711, 714 (9th 
Cir. 1995); In re Howard, 996 F.2d 1320, 1329 & n. 6 
(1st Cir. 1993); In re Manzi, 888 F.2d 204, 206 (1st 
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Cir. 1989).  In fact, we routinely evaluate the justice 
systems of other nations in adjudicating petitions for 
review of removal orders.  See, e.g., [Pierre v. Att’y 
Gen. of U.S., 528 F.3d 180, 186-90 (3d Cir. 2008)]; Au-
guste v. Ridge, 395 F.3d 123, 129, 152-54 (3d Cir. 
2005); Chang v. INS, 119 F.3d 1055, 1060-68 (3d Cir. 
1997).  The Second Circuit did as much in 2004 when 
it found that Khouzam was likely to be arrested and 
tortured if removed to Egypt. [Khouzam v. Ashcroft, 
361 F.3d 161, 171 (2d Cir. 2004)].  Furthermore, we 
have expressly reserved the possibility that, even in 
the extradition context, the rule of non-inquiry would 
not apply if an alien raises a CAT claim.  Hoxha, 465 
F.3d at 564-65.  The Fourth Circuit has held that it 
does not.  Mironescu, 480 F.3d at 670-73.   

549 F.3d at 253-54. 

 The Executive’s own past statements about its obli-
gations under FARRA provide “one more reason yet to 
question whether [Defendants’] current position repre-
sents the best view of the law.”  See Bittner v. United 
States, 598 U.S. 85, 97 (2023) (“[C]ourts may consider 
the consistency of an agency’s views when  . . .  weigh-
[ing] the persuasiveness of any interpretation it proffers 
in court.”). Starting in 1999, when the Department of 
Justice announced FARRA’s regulations, it referred to 
“rare” “cases” (rather than whole countries) where as-
surances might be relied upon and stated that such 
“cases  . . .  will receive consideration at senior levels 
within the Department of Justice, which is appropriate 
to the delicate nature of a diplomatic undertaking to en-
sure that an alien is not tortured in another country.”95  

 
95  Regulations Concerning the Convention Against Torture, 64 

Fed. Reg. 8478, 8484 (Feb. 19, 1999). 
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Then, in 2005, then-Attorney General Gonzales was 
asked by the Senate Judiciary Committee whether he 
“really” believed that “the assurances we get from 
countries that are known to be torturers  . . .  are cred-
ible” and answered that it “requires  . . .  a case-by-case 
analysis.”96  Then, in 2011, the DHS Inspector General 
published a report on the Government’s practices with 
respect to diplomatic assurances under CAT and stated 
that there “appear[ed] to be a consensus within DHS 
that assurances need to be fact-specific”; that “[b]y their 
nature, assurances are fact-dependent and ad hoc”; that 
“[c]onsequently, DHS approaches them on an ad hoc ba-
sis”; and that “the risk analysis as to likelihood of tor-
ture in light of assurances depends on various factors,” 
including “the reasons the particular alien would be at 
risk of torture.”97  To put an even finer point on it, the 
DHS Inspector General reported:  “The consensus was 
that assurances need to be and are case specific, not 
country specific.”98 

In sum, the March Guidance extinguishes valid chal-
lenges to third-country removal by effecting removal 

 
96  Oversight of the USA PATRIOT Act: Hearing Before the S. 

Comm. on the Judiciary, 109th Cong. 10 (2005) (first quoting Sen-
ator Patrick Leahy). 

97  DHS Detainee Removals and Reliance on Assurances , supra 
note 91, at 1, 5, 20 (emphasis added). 

98  Id. at 20.  Further demonstrating that the assurances them-
selves are meant to be specific to the individual, the DHS Inspec-
tor General reported that “[t]he Department of State would not 
approach a country about assurances until the alien ha[d] been 
granted CAT protection.”  Id. at 14.  By contrast, Defendants now 
assert that they may seek assurances before they even know who 
will be impacted. 
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before those challenges can be raised.99  And Defend-
ants’ fatalistic argument—that those claims would nec-
essarily fail—is wrong.  The March Guidance does noth-
ing to safeguard claims against violations of section 
1231(b)(2) and its regulations.  And with respect to CAT 
claims, the best one could say is that it is insufficient. 

      (3) The “High Bar” to Relief 

More generally, Defendants argue that the risk of 
erroneous deprivation is “undermined by the high bar 
that Plaintiffs must meet in order to prevail on their po-
tential fear claims.”  Dkt. 231 at 34.  This is a breathtak-
ing argument—that, because the bullseye is small, there 
is nothing wrong with stealing the archer’s bow.  While 
Defendants are undoubtedly correct that the standard 
for CAT claims is exacting, see, e.g., Settenda v. Ash-
croft, 377 F.3d 89, 96 (1st Cir. 2004) (affirming denial of 
CAT relief predicated on “alarming  . . .  prison condi-
tions in Uganda” because those conditions were the re-
sult of “inadequate funding” rather than an “ ‘inten[t] to 
inflict severe physical or mental pain or suffering ’ ” 
(quoting 8 C.F.R. § 208.18(a)(5))), “[t]he right to proce-
dural due process is ‘absolute’ in the sense that it does 
not depend upon the merits of a claimant’s substantive 
assertions,” Gonzalez-Fuentes, 607 F.3d at 894 (quoting 
Carey, 435 U.S. at 266). “This means that courts should 
take  . . .  , ‘an ex ante perspective on the right to due 

 
99  Although the Court has already settled the issue of statutory 

withholding, see supra Section III(B)(4)(a), it bears mentioning 
that there is no legal basis whatsoever to pre-extinguish those claims 
with diplomatic assurances.  See 8 U.S.C. § 1231(b)(3)(C) (requir-
ing that a “trier of fact shall determine whether the alien has sus-
tained the alien’s burden  . . .  in the manner described in [8 U.S.C. 
§ 1158(b)(1)(B)(ii)-(iii), concerning asylum applications]”). 
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process hearings.’ ”  Id. (quoting Rector v. City & Cnty. 
of Denver, 348 F.3d 935, 944 (10th Cir. 2003)).  The sim-
ple reality is that nobody knows the merits of any indi-
vidual class member’s claim because Defendants are with-
holding the predicate fact:  the country of removal. 

Overall, Defendants’ risk-of-erroneous-deprivation 
arguments favor quantity over quality.  Plaintiffs’ prior 
process as to different countries of removal is irrele-
vant, and it is no defense to a procedural due process 
claim that the underlying right is difficult to vindicate.  
The March Guidance is inadequate as to CAT claims 
and offers no protection against Defendants’ violating 
Plaintiffs’ rights to be removed, in the first instance, 
pursuant to their order of removal—indeed, it appears 
to explicitly condone such violations.  Under these cir-
cumstances, the Court considers the risk of erroneous 
deprivation to be high and likewise weighs this factor in 
Plaintiffs’ favor. 

     (C) Government’s Interest 

Finally, the Court considers “the Government’s in-
terest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute 
procedural requirement would entail.”  See Mathews, 
424 U.S. at 335. Defendants correctly highlight that the 
Government has a “weighty” interest in the “efficient 
administration of the immigration laws,” particularly 
since “control over matters of immigration is a sover-
eign prerogative.”  Plasencia, 459 U.S. at 34. 

Of course, the Government’s interest in efficiency is 
tempered by the stark realities of torture, in which it 
has no legitimate interest.  Indeed, militating somewhat 
in the opposite direction, Congress has expressed a spe-
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cific interest in avoiding such results, even where it 
might not necessarily be convenient: 

It shall be the policy of the United States not to ex-
pel, extradite, or otherwise effect the involuntary re-
turn of any person to a country in which there are 
substantial grounds for believing the person would 
be in danger of being subjected to torture, regard-
less of whether the person is physically present in 
the United States. 

Pub. L. No. 105-277, § 2242(a).  Congress has further 
substantiated its interest in not abetting torture by 
mandating relief where appropriate.  Moncrieffe, 569 
U.S. at 187 n.1.  Defendants admonish that “the Due 
Process Clause  . . .  does not extend to impos[e] pro-
cedures that merely displace congressional choices of 
policy.”  Dkt. 231 at 32 (quoting Plasencia, 459 U.S. at 
34-35).  Yet, it does not honor “congressional choices of 
policy,” id., to exploit a statute’s silence to extinguish 
its purpose. 

Admitting these reservations, the Court recognizes 
that the Government has some interest in streamlining 
the process by which noncitizens challenge third-country 
removals.  The practical difficulties in facilitating depor-
tation, with which courts have limited experience, are real 
and, when insurmountable, can lead to a noncitizen’s be-
coming paradoxically “removable-but-unremovable.”  
Jama, 543 U.S. at 347.  And even where removal is ulti-
mately achieved, prolonged proceedings may strain lim-
ited government resources. 

“But the Constitution recognizes higher values than 
speed and efficiency.”   Stanley v. Illinois, 405 U.S. 645, 
656 (1972).  “Indeed, one might fairly say of the Bill of 
Rights in general, and the Due Process Clause in par-
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ticular, that they were designed to protect the fragile 
values of a vulnerable citizenry from the overbearing 
concern for efficiency and efficacy that may character-
ize praiseworthy government officials no less, and per-
haps more, than mediocre ones.”  Id. 

Accordingly, although the “establishment of prompt 
efficacious procedures to achieve legitimate  . . .  ends 
is a proper [governmental] interest worthy of cogni-
zance in constitutional adjudication,” id., the Court 
finds the liberty interests at stake here too weighty and 
the risk of their erroneous deprivation too great.  On 
balance, the Mathews factors weigh in Plaintiffs’ favor. 

IV. Remedy 

As judgment, Plaintiffs seek declaratory relief and 
vacatur of the March Guidance. 100  Dkt. 193.  Merits 
aside, Defendants do not dispute that a declaration of 
the parties’ rights and obligations is generally available 
as a remedy for this type of claim.101  See Dkt. 231 at 38. 

 
100 Plaintiffs requested that the Court enter partial final judg-

ment on Counts I, III, and IV, upon which they moved for sum-
mary judgment.  Dkt. 193 at 1-2.  However, because all claims are 
now resolved, the Court will enter complete and final judgment.   
In their complaint, Plaintiffs also request costs and reasonable at-
torney fees.  Compl. at Prayer for Relief ¶ (n).  Any such request 
should be filed within the deadlines set by the Equal Access to Jus-
tice Act, 28 U.S.C. § 2412. 

101 In a footnote, Defendants state their belief that declaratory 
relief must be “properly crafted—that is,  . . .  not compel or pur-
port to compel the government to operate the covered provisions 
in a particular way.”  Dkt. 231 at 38 n.7 (citing Supp. Br. For The 
Petitioners, Biden v. Texas, 597 U.S. 785, at 11-13, 22 (May 9, 2022) 
(No. 21-954)).  In general, “arguments raised only in a footnote or 
in a perfunctory manner are waived.”  Nat’l Foreign Trade Coun-
cil v. Natsios, 181 F.3d 38, 61 (1st Cir. 1999), aff’d sub nom. Crosby 
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As to vacatur, Defendants argue that it runs afoul of 
the remedial limitation in section 1252(f  )(1)—which re-
moves courts’ “authority to enjoin or restrain” the “op-
eration of  ” certain immigration statutes “other than 
with respect to   . . .   an individual alien,” 8 U.S.C.  
§ 1252(f  )(1)—because, according to Defendants, vaca-
tur is “still coercive.”  Dkt. 231 at 38. 

Defendants’ argument ignores the plain text of the 
statute, which specifically and exclusively refers to courts’ 
“authority to enjoin or restrain.”  8 U.S.C. § 1252(f  )(1) 
(emphases added).  “The most sensible way to give op-
erative effect to both words in this statutory scheme is 
to treat the word ‘enjoin’ as referring to permanent in-
junctions and the word ‘restrain’ as referring to tempo-
rary injunctive relief.”  Arevalo v. Ashcroft, 344 F.3d 1, 
7 (1st Cir. 2003).  “Congress  . . .  included that lan-
guage in a provision whose title—‘Limit on injunctive 

 

v. Nat’l Foreign Trade Council, 530 U.S. 363 (2000).  In this case, 
Defendants’ implied argument also fails on the merits.  In Biden 
v. Texas, the Government took the position (which Defendants now 
incorporate by reference) that section 1252(f  )(1) barred certain 
“class-wide declaratory relief,” including where the class consisted 
of “noncitizens in removal proceedings.”  See Supplemental Brief 
for the Petitioners, Biden v. Texas, 597 U.S. 785, at 13-14 (May 9, 
2022) (No. 21-954).  “If such relief were permissible,” the Govern-
ment argued, “  ‘every single member of the class’ could, and poten-
tially would, ‘immediately seek an injunction grounded on the au-
thority of the declaratory judgment’—even before appellate pro-
ceedings had concluded.”  Id. (quoting Alli v. Decker, 650 F.3d 
1007, 1020 n.2 (3d Cir. 2011) (Fuentes, J., dissenting)).  The Su-
preme Court did not adopt the argument.  See Biden v. Texas, 597 
U.S. at 798 (holding that section 1252(f  )(1) applied only to a “spe-
cific category of remedies” and stating that the provision’s “title—
‘Limit on injunctive relief  ’—makes clear the narrowness of its 
scope”).  The First Circuit has, moreover, squarely rejected it.  
Brito v. Garland, 22 F.4th 240, 251-52 (1st Cir. 2021). 
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relief  ’—makes clear the narrowness of its scope.”  
Biden v. Texas, 597 U.S. 785, 798 (2022); see also Brito, 
22 F.4th at 251-52 (distinguishing more expansive lan-
guage in the statute) (“In so holding, we reach the un-
remarkable conclusion that Congress meant only what 
it said—and not what it did not say.”).102   

Defendants’ functional argument fares no better, as 
it ignores the “meaningful differences between an in-
junction, which is a ‘drastic and extraordinary remedy,’ 
and vacatur, which is ‘a less drastic remedy.’ ”  See 
Texas v. United States, 40 F.4th 205, 219 (5th Cir. 2022) 
(quoting Monsanto Co. v. Geertson Seed Farms, 561 
U.S. 139, 165 (2010)).  Vacatur “act[s] directly against 
the challenged agency action,” Corner Post, 603 U.S. at 
838 (Kavanaugh, J., concurring) (quoting J. Mitchell, The 
Writ-of-Erasure Fallacy, 104 Va. L. Rev. 933, 1012 

 
102 In Brito v. Garland, 22 F.4th 240 (1st Cir. 2021), the First Cir-

cuit held that 1252(f  )(1) does not preclude declaratory relief.  Id. 
at 250-52.  This is notable because declaratory judgment suits are 
“essentially an equitable cause of action  . . .  analogous” to causes 
of action historically available in chancery courts.  Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U.S. 293, 300 (1943).  Thus, 
the Brito court found that section 1252(f  )(1)—which again is titled 
“Limit on injunctive relief  ”—distinguishes among types of equita-
ble relief, of which it held “injunctive relief  ” was the only relevant 
subset.  See 22 F.4th at 251 (contrasting section 1252(f  )(1) with 
section 1252(e)(1), which prohibits, with respect to expedited re-
moval orders, “declaratory, injunctive, or other equitable relief  ” 
(emphasis added) (quoting 8 U.S.C. § 1252(e)(1)).  By contrast, va-
catur, though also a creature of statute in its modern form, has its 
roots in the “use of the so-called prerogative writs,” Norton, 542 
U.S. at 63, historically available not in equity but at law, see S.A. 
de Smith, The Prerogative Writs, 11 Cambridge L.J. 40, 52 (1951).  
Thus, even if one were to read section 1252(f  )(1) to disallow all eq-
uitable remedies—contrary to Brito—vacatur would still be per-
mitted. 
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(2018)), whereas “ ‘an injunction is a judicial process or 
mandate operating in personam’  . . .  directed at 
someone, and govern[ing] that party’s conduct,” Nken 
v. Holder, 556 U.S. 418, 428 (2009) (quoting Black’s Law 
Dictionary 800 (6th ed. 1990)).  “Apart from the consti-
tutional or statutory basis on which the court invali-
dated an agency action, vacatur neither compels nor re-
strains further agency decision-making.”  Texas, 40 
F.4th at 220.  Thus, it need not inspire the same concern 
as to separation-of-powers or enforcement. 

Accordingly, the Court will issue declaratory relief 
and vacate the March Guidance as “not in accordance 
with law.”  5 U.S.C. § 706(2)(A). 

V. Stay 

Defendants ask the Court to stay judgment pending 
appeal.  Dkt. 231 at 24.  The Court will grant Defend-
ants’ request in narrow part and stay its judgment for 
fifteen days.  In that time, Defendants will have the op-
portunity to move for further stay in the First Circuit. 

Under normal circumstances, the Court would be 
hard-pressed to justify granting Defendants’ request.  
“A stay is an ‘intrusion into the ordinary processes of 
administration and judicial review,’ and accordingly ‘is 
not a matter of right, even if irreparable injury might 
otherwise result.’ ”  Nken, 556 U.S. at 427 (internal cita-
tion omitted) (first quoting Va. Petroleum Jobbers Ass’n 
v. Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958) 
(per curiam); and then quoting Virginian R. Co. v. United 
States, 272 U.S. 658, 672 (1926)).  The relevant factors 
are:  “(1) whether the stay applicant has made a strong 
showing that he is likely to succeed on the merits; (2) 
whether the applicant will be irreparably injured absent 
a stay; (3) whether issuance of the stay will substantially 
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injure the other parties interested in the proceeding; 
and (4) where the public interest lies.”  Id. at 434 (quot-
ing Hilton v. Braunskill, 481 U.S. 770, 776 (1987)).  The 
last two factors “merge when the Government is the op-
posing party.”  Id. at 435. 

The Court does not find here that the law favors De-
fendants, as set forth with exhaustion above.  Likeli-
hood of success is the “sine qua non” of the stay stand-
ard.   Acevedo-Garcia v. Vera-Monroig, 296 F.3d 13, 16 
(1st Cir. 2002) (quoting Weaver v. Henderson, 984 F.2d 
11, 12 (1st Cir. 1993)).  That might end the inquiry. 

Yet, the Court is forced to wrestle with the fact that 
the Supreme Court did previously stay the preliminary 
injunction, relying on the same Nken factors, presuma-
bly weighing likelihood of success, though on different 
claims and seeking different relief.  See D.V.D. II., 145 
S. Ct. at 2153.  Ultimately, this Court could be missing 
something in the final analysis. However, at this junc-
ture, the Court cannot say that Defendants have “made 
a strong showing that [they] [are] likely to succeed on 
the merits.”  Nken, 556 U.S. at 434. 

In some broad sense, one could say that Defendants 
will be injured absent a stay.  “ ‘Any time’ that the Gov-
ernment is ‘enjoined by a court from effectuating stat-
utes enacted by representatives of its people, it suffers 
a form of irreparable injury.’ ”  Noem v. Vasquez Per-
domo, 146 S. Ct. 1, 4 (2025) (Kavanaugh, J., concurring) 
(internal quotation marks omitted) (quoting Trump v. 
CASA, Inc., 606 U.S. 831, 835 (2025)). 

Of course, in this instance, there is no injunction, so 
the Government will not be “enjoined.”  Cf. id.  And the 
Government “cannot suffer harm” from “merely end[ing] 
an unlawful practice.”  Rodriguez v. Robbins, 715 F.3d 
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1127, 1145 (9th Cir. 2013).  Nevertheless, the Court views 
this factor with a broad eye, particularly given the Gov-
ernment’s “weighty” interest in the “efficient admin-
istration of the immigration laws.”  See Plasencia, 459 
U.S. at 34. 

As to the final two factors, the Supreme Court has 
recognized a general tension between the public’s inter-
ests “in preventing aliens from being wrongfully re-
moved, particularly to countries where they are likely 
to face substantial harm,” and, conversely, in the “prompt 
execution of removal orders.”  See Nken, 556 U.S. at 
436.  In this litigation, Defendants have argued that this 
tension breaks in their favor because the case involves 
“some of the worst of the worst illegal aliens in this 
country.”  Brief for Appellants at 2, D.V.D. v. U.S. Dep’t 
of Homeland Sec., No. 25-1393 (1st Cir. July 10, 2025). 

But Defendants’ incendiary gloss—focused on those 
class members whose “countries of origin are  . . .  un-
willing to take them back,” id. at 3—ignores a different 
subset:  those who were previously granted protection 
from being sent back to their home countries.  From the 
beginning, DHS’s third-country removal policy has tar-
geted these individuals, many of whose personal char-
acteristics make them targets of persecution and op-
pression around the globe.  Indeed, the starting point 
for this entire case was DHS’s February Directive, which 
featured a section titled, “Aliens Granted Withholding 
of Removal or CAT Protection,” and directed officers to 
determine whether noncitizens “granted such protec-
tions  . . .  should be re-detained” for third-country re-
moval.  Dkt. 1-4 at 2. 

An account of nine such class members, deported to 
Cameroon in January, was reported just days ago: 
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Among those now in the [Cameroonian] compound 
are people who said they escaped imprisonment for 
their political beliefs, survived wars and fled coun-
tries where their sexual orientations are criminal-
ized.  When officials from the United Nations’ Inter-
national Organization of Migration, which is handling 
their cases, visited, the deportees say the officials 
told them there was no support for them to receive 
asylum in Cameroon.  They felt that their sole option 
was to return to their home countries. 
. . . 

Many of those deported in Cameroon said going back 
would be life-threatening.  A 32-year-old woman from 
Ghana who fled persecution for her sexual orienta-
tion said she came to the U.S. for protection, because 
she has faced murder threats from members of her 
family and community.  She added the Cameroonian 
government has treated their deportation there as a 
matter of transit, urging them to go back to their 
home countries. 

Pranav Baskar & Hamed Aleaziz, U.S. Deports Nine 
Migrants in Secret, Ignoring Legal Protections, N.Y. 
Times (Feb. 14, 2026), https://www.nytimes.com/2026/ 
02/14/world/africa/us-secret-deportation-cameroon.html 
[https://perma.cc/FA6A-L3DP].  “Their lawyers said 
none of the deportees had any history of violent crime.”  
Id. 

Of course, to witness this point, the Court need have 
looked no further than Plaintiff O.C.G., who likewise 
has no known criminal history, and who was granted 
withholding of removal from Guatemala based on sexual 
violence he experienced there.  D.V.D. v. U.S. Dep’t of 
Homeland Sec., 784 F. Supp. 3d at 405.  In response to 

https://www.nytimes.com/2026/02/14/world/africa/us-
https://www.nytimes.com/2026/02/14/world/africa/us-
https://perma.cc/FA6A-L3DP
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his being granted that protection, Defendants threw 
him on a bus to Mexico, where he had just been raped, 
and where he was quickly sent back to Guatemala, the 
place an immigration judge had just found he would 
likely be persecuted.  Id.  And then Defendants lied 
about it.  Id. 

Under these extraordinary circumstances, the Court 
will exercise its discretion and stay the judgment for fif-
teen days to allow the First Circuit time to decide if a 
further stay is warranted. 

VI. Conclusion 

For the foregoing reasons, the April 18, 2025 prelim-
inary injunction, Dkt. 64, is DISSOLVED.  Defendants’ 
motion to dismiss is GRANTED in part.  Counts II and 
III are DISMISSED.  Counts V and VI, including all 
claims against Defendant Antone Moniz, are DIS-
MISSED without prejudice.  Plaintiffs’ motion for sum-
mary judgment against the remaining Defendants is 
GRANTED as to Counts I and IV.  Judgment will enter 
for Plaintiffs as follows: 

 1. The Court DECLARES that 8 C.F.R.  
§ 1240.12(d) requires Defendants, before ef-
fecting removal of a class member to any third 
country, to first seek removal to that class 
member’s designated country of removal or 
specified alternative country or countries of 
removal, as provided in that class member’s fi-
nal order of removal. 

 2. The Court DECLARES that 8 U.S.C. § 1231(b) 
requires Defendants, before effecting removal 
of a class member pursuant to 8 U.S.C.  
§ 1231(b)(2)(E), to first seek removal to that 
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class member’s designated country of removal 
or country or countries of citizenship, if any. 

 3. The Court DECLARES that class members 
have the right to meaningful notice before re-
moval to any third country. 

 4. The Court DECLARES that class members 
have the right to a meaningful opportunity to 
raise a country-specific claim against removal 
before removal to any third country. 

 5. The Court DECLARES that Defendants’ third- 
country removal policy, as embodied in DHS’s 
March 30, 2025 memorandum, titled “Guidance 
Regarding Third Country Removals,” and 
ICE’s July 9, 2025 memorandum, titled “Third 
Country Removals Following the Supreme 
Court’s Order in Department of Homeland Se-
curity v. D.V.D., No. 24A1153 (U.S. June 23, 
2025),” is unlawful and SETS ASIDE that pol-
icy. 

 6. This JUDGMENT is STAYED until fifteen days 
from date of issuance or until the First Circuit 
rules on any motion for an administrative stay 
or stay pending appeal, whichever occurs first. 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  February 25, 2026 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  Feb. 25, 2026 

 

FINAL JUDGMENT 

 

MURPHY, J. 

For the reasons stated in the Court’s Memorandum 
and Order on Defendants’ Motion to Dismiss and on 
Plaintiffs’ Motion for Partial Summary Judgment, Dkt. 
241, it is hereby ORDERED, ADJUDGED, and DE-
CREED: 

1. Judgment is ENTERED as to Counts I and IV 
in favor of Plaintiffs D.V.D., M.M., E.F.D., and O.C.G., 
individually and on behalf of all individuals who have a 
final removal order issued in proceedings under Section 
240, 241(a)(5), or 238(b) of the Immigration and Nation-
ality Act (including withholding-only proceedings) whom 
the Department of Homeland Security has deported or 
will deport on or after February 18, 2025, to a country 
(a) not previously designated as the country or alterna-
tive country of removal, and (b) not identified in writing 
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in the prior proceedings as a country to which the indi-
vidual would be removed. 

2. The Court DECLARES that 8 C.F.R. § 1240.12(d) 
requires Defendants, before effecting removal of a class 
member to any third country, to first seek removal to 
that class member’s designated country of removal or 
specified alternative country or countries of removal, as 
provided in that class member’s final order of removal. 

3. The Court DECLARES that 8 U.S.C. § 1231(b) 
requires Defendants, before effecting removal of a class 
member pursuant to 8 U.S.C. § 1231(b)(2)(E), to first 
seek removal to that class member’s designated country 
of removal or country or countries of citizenship, if any. 

4. The Court DECLARES that class members 
have the right to meaningful notice before removal to 
any third country. 

5. The Court DECLARES that class members 
have the right to a meaningful opportunity to raise a 
country-specific claim against removal before removal 
to any third country. 

6. The Court DECLARES that Defendants’ third-
country removal policy, as embodied in DHS’s March 
30, 2025 memorandum, titled “Guidance Regarding Third 
Country Removals,” and ICE’s July 9, 2025 memoran-
dum, titled “Third Country Removals Following the Su-
preme Court’s Order in Department of Homeland Se-
curity v. D.V.D., No. 24A1153 (U.S. June 23, 2025),” is 
unlawful and SETS ASIDE that policy. 

7. This JUDGMENT is STAYED until fifteen days 
from date of issuance or until the First Circuit rules on 
any motion for an administrative stay or stay pending 
appeal, whichever occurs first. 
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So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  February 25, 2026 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Case No.           s 

D.V.D.; M.M.; E.F.D.; AND O.C.G., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY; KRISTI 

NOEM, SECRETARY, U.S. DEPARTMENT OF HOMELAND 

SECURITY, IN HER OFFICIAL CAPACITY; PAMELA BONDI, 
U.S. ATTORNEY GENERAL, IN HER OFFICIAL CAPACITY; 

AND ANTONE MONIZ, SUPERINTENDENT, PLYMOUTH 

COUNTY CORRECTIONAL FACILITY, IN HIS OFFICIAL  
CAPACITY, DEFENDANTS 

 

Filed:  Mar. 23, 2025 

 

CLASS ACTION COMPLAINT 

 

INTRODUCTION 

1. Plaintiffs and proposed class members are non-
citizens with final removal orders resulting from pro-
ceedings in which they have been notified that they 
could be deported to a designated country of removal 
(usually their country of origin) and, in some cases, an 
alternative country of removal (usually a country of 
which they are a citizen or in which they hold status) 
and had an opportunity to contest removal to the desig-
nated country based on a claim of fear.  They bring this 
class action to challenge the policy or practice of the De-
partment of Homeland Security (DHS) of deporting, or 
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seeking to deport, them to a third country—a country 
never designated for removal—without first providing 
them with notice or opportunity to contest removal on 
the basis that they have a fear of persecution, torture, 
and even death if deported to that third country. 

2. DHS’ policy or practice of failing to afford these 
basic, minimal protections violates the Immigration and 
Nationality Act, the Foreign Affairs Reform and Re-
structuring Act of 1998, the Due Process Clause of the 
Fifth Amendment, and the treaty obligations of the 
United States.  Indeed, the Office of the Solicitor Gen-
eral (OSG) recognized these legal obligations when it in-
formed the Supreme Court in Johnson v. Guzman 
Chavez, 594 U.S. 523 (2021), that DHS will not deport to 
a third country noncitizens with final orders who have 
already been granted protection by an immigration 
judge (IJ) until after the individual receives meaningful 
notice of the opportunity to assert a fear-based claim 
against removal to that third country.  See Transcript 
of Oral Argument at 20-21, Johnson v. Guzman Chavez, 
594 U.S. 523 (2021). 

3. As Plaintiffs and proposed class members ’ cases 
demonstrate, and as litigation after the OSG’s represen-
tations revealed, DHS has no written policy to provide 
noncitizens either with notice or an opportunity to pre-
sent a fear-based claim before DHS deports them to a 
third country where they face persecution, torture, 
and/or death. 

4. The absence of written policies and procedures 
has in the past resulted in cases where individuals, in-
cluding those granted protection from removal, were 
deported to third countries without warning.  But on 
February 18, 2025, DHS issued a policy directive that 
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has magnified the practical impact of this lack of a writ-
ten policy.  The directive instructs DHS officers to re-
view all cases of individuals previously released from 
immigration detention—including those who have com-
plied with the terms of their release for years, even  
decades—for re-detention and removal to a third coun-
try.  This directive to re-detain places an untold number 
of noncitizens at imminent risk of the deprivation of lib-
erty and deportation to a third country without the 
basic procedural protections of notice and opportunity 
to present a fear-based claim. 

5. DHS’ failure to provide a meaningful notice and 
opportunity to present a fearbased claim before depor-
tation to a third country has caused, and is causing, ir-
reparable harm.  For example, Plaintiff O.C.G., a Gua-
temalan man to whom the IJ granted protection from 
deportation to Guatemala, thought he was being re-
leased from immigration detention when DHS instead 
placed him and approximately 20 other men on a bus 
without telling them that they were being deported to 
Mexico.  Plaintiff O.C.G. had no notice and no oppor-
tunity to present his claim that he had been raped in 
Mexico and feared persecution and torture there.  In 
Mexico, authorities gave Plaintiff O.C.G. the Hobson’s 
choice of waiting several months in detention to apply 
for asylum in Mexico, a country in which he had been 
persecuted and feared future persecution, or being de-
ported to Guatemala, the country where an IJ had found 
it was more likely than not that he would be persecuted.  
He currently remains in hiding in Guatemala. 

6. Plaintiffs, on behalf of themselves and similarly 
situated individuals, challenge DHS’ policy or practice 
of failing to provide meaningful notice and the oppor-
tunity to present a fear-based claim prior to deportation 
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to a third country and DHS’ policy of re-detention pur-
suant to the February 18, 2025 directive.  Plaintiffs ask 
this Court to declare these policies unlawful and to set 
them aside, to enjoin DHS from continuing to fail to pro-
vide meaningful advanced notice in writing and the op-
portunity to present a fear-based claim to an IJ prior to 
any deportation to a third country, and to order DHS to 
return Plaintiff O.C.G. and proposed class members 
who have been deported without these procedural pro-
tections. 

JURISDICTION 

7. This case arises under the Immigration and Na-
tionality Act (INA), 8 U.S.C. § 1101 et seq., the regula-
tions implementing the INA, the Foreign Affairs Re-
form and Restructuring Act of 1998 (FARRA), Pub. L. 
No. 105-277, div. G, Title XXII, § 2242(a), 112 Stat. 2681, 
2681-822 (1998) (codified as Note to 8 U.S.C. § 1231), the 
regulations implementing the FARRA, the Administra-
tive Procedure Act (APA), 5 U.S.C. § 701 et seq.; and 5 
U.S.C. § 552 et. seq. 

8. This Court has jurisdiction pursuant to 28 U.S.C. 
§ 1331, as the instant case is a civil action arising under 
the laws of the United States.  For Plaintiffs in immi-
gration custody, 28 U.S.C. § 2241 also provides jurisdic-
tion.  The Court may grant declaratory and injunctive 
relief pursuant to 5 U.S.C. §§ 705-06, 28 U.S.C. § 1651, 
28 U.S.C. §§ 2201-02, 28 U.S.C. § 2241, and its equitable 
powers.  The government has waived its sovereign im-
munity pursuant to 5 U.S.C. § 702. 

VENUE 

9. Venue properly lies in this District pursuant to 
28 U.S.C. § 1391(e) because this is a civil action in which 
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one of the defendants is an agency of the United States, 
there is no real property involved in this action, and 
Plaintiffs D.V.D. and E.F.D. reside in this District. 

PARTIES 

10. Plaintiff D.V.D. is a noncitizen from Cuba and 
resident of Pittsfield, Massachusetts.  He has a final re-
moval order from 2017 following removal proceedings 
in which Cuba was the only country designated for re-
moval.  On March 28, 2025, Plaintiff D.V.D. faces immi-
nent risk of re-detention and deportation to a third 
country when he is required to report for an in-person 
check-in with U.S. Immigration and Customs Enforce-
ment (ICE) in Burlington, Massachusetts—only three 
weeks after his last check-in with that office. 

11. Plaintiff M.M. is a noncitizen from Honduras and 
resident of Fort Worth, Texas.  In 2021, an IJ granted 
her application for withholding of removal to Honduras, 
the only country designated for removal, in withholding- 
only proceedings.  On April 4, 2025, Plaintiff M.M. faces 
imminent risk of re-detention and deportation to a third 
country when she is required to report for an in-person 
check-in with ICE in Dallas, Texas—only three weeks 
after her last check-in with that office and after ICE of-
ficers informed her that she was on a list of people 
scheduled to be deported. 

12. Plaintiff E.F.D. is a noncitizen from Ecuador and 
resident of Milford, Massachusetts.  In 2018, in removal 
proceedings, an IJ granted his application for protec-
tion from deportation to Ecuador, the only country des-
ignated for removal, under the United Nations Conven-
tion Against Torture (CAT).  On March 18, 2025, ICE 
and other agents took E.F.D. and his other co-workers 
into custody after their search for a different person 
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was unsuccessful.  He is currently detained at the Plym-
outh County Correctional Center in Plymouth, Massa-
chusetts.  He is at imminent risk of deportation to a 
third country. 

13. Plaintiff O.C.G. is a noncitizen from Guatemala.  
On February 19, 2025, an IJ granted his application for 
withholding of removal to Guatemala, the only country 
designated for removal, in withholding-only proceed-
ings.  On or around February 19, 2025, DHS deported 
Plaintiff O.C.G to Mexico without any advance notice, 
and Plaintiff O.C.G. had no opportunity to present his 
claim that he would suffer persecution and/or torture in 
Mexico.  Following his deportation to Mexico, Mexican 
authorities deported him to Guatemala, the country 
from which the United States has granted him protec-
tion, where he remains in hiding to this day. 

14. Defendant U.S. Department of Homeland Secu-
rity (DHS) is the federal agency responsible for imple-
menting and enforcing the INA and is an agency within 
the meaning of the APA, 5 U.S.C. § 551(1).  DHS over-
sees its component agencies, including ICE, U.S. Cus-
toms and Border Protection, and U.S. Citizenship and 
Immigration Services. 

15. Defendant Kristi Noem is the Secretary of DHS.  
In that capacity, she is charged with the administration 
and enforcement of the INA.  She is sued in her official 
capacity. 

16. Defendant Pamela Bondi is the United States At-
torney General.  In this capacity, she directs agencies 
within the United States Department of Justice, includ-
ing the Executive Office for Immigration Review (EOIR), 
which houses the immigration courts and Board of Im-
migration Appeals.  Defendant Bondi is responsible for 
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the administration of immigration laws pursuant to 8 
U.S.C. § 1103(g) and oversees EOIR.  She is sued in her 
official capacity. 

17. Antone Moniz is the Superintendent of the Plym-
outh County Correctional Facility, and he has physical 
custody of Plaintiff E.F.D. pursuant to the facility ’s con-
tract with ICE to detain noncitizens.  Mr. Moniz is a le-
gal custodian of Plaintiff E.F.D. 

FACTUAL ALLEGATIONS 

I. Legal Background 

A. Section 240 Removal Proceedings 

18. In 1996, Congress enacted the Illegal Immigra-
tion Reform and Immigrant Responsibility Act (IIRIRA).  
The Act generally retained prior procedures for re-
moval hearings for all noncitizens—i.e., full immigra-
tion court hearings, appellate review before the Board 
of Immigration Appeals, and federal court review.  See 
8 U.S.C. § 1229a; 8 U.S.C. § 1252(a).  In these removal 
proceedings (commonly referred to as “Section 240” 
proceedings), the noncitizen is entitled to select a coun-
try of removal.  8 U.S.C. § 1231(b)(2)(A); see also 8 
C.F.R. § 1240.10(f ) (“[T]he immigration judge shall no-
tify the respondent that if he or she is finally ordered 
removed, the country of removal will in the first in-
stance be the country designated by the respondent.  
. . .  ”).  The IJ will designate the country where the 
person “is a subject, national, or citizen,” if either the 
noncitizen does not select a country or as an alternative 
in the event the noncitizen’s designated country does 
not accept the individual.  8 U.S.C. § 1231(b)(2)(D).  The 
IJ also may designate alternative countries, as specifi-
cally set out by 8 U.S.C. § 1231(b)(2)(E).  For individu-
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als placed in Section 240 proceedings upon arrival, the 
statute provides designation to the country from which 
the individual boarded a vessel or aircraft and then  
can consider alternative countries.  See 8 U.S.C.  
§ 1231(b)(1); see also 8 C.F.R. § 1240.10(f ). 

19. An IJ must provide sufficient notice and oppor-
tunity to apply for protection from a designated country 
of removal. 8 C.F.R. § 1240.10(f ) (providing that the 
“immigration judge shall notify the respondent” of des-
ignated countries of removal) (emphasis added); 8 
C.F.R. § 1240.11(c)(1)(i) (providing that the IJ shall 
“[a]dvise the [noncitizen] that he or she may apply for 
asylum in the United States or withholding of removal 
to [the designated countries of removal]”). 

20. Asylum is a form of protection available in Sec-
tion 240 removal proceedings.  An IJ may grant asylum 
in the exercise of discretion where the applicant demon-
strates a “well-founded fear of persecution on account 
of race, religion, nationality, membership in a particular 
social group, or political opinion” in their country of 
origin.  8 U.S.C. §§ 1101(a)(42), 1158(b)(1)(A); see also 8 
C.F.R. §§ 208.1, 1208.1.  Once granted asylum, an indi-
vidual generally cannot be deported to their country of 
origin or any other country absent subsequent unlawful 
conduct, evidence of fraud in the asylum application, or 
a fundamental change in country conditions.  See gener-
ally 8 U.S.C. § 1158(c)(2); 8 C.F.R §§ 208.24, 1208.24. 

21. For individuals determined to be ineligible for 
asylum, Congress further provided, with certain excep-
tions not relevant here, that “notwithstanding [8 U.S.C. 
§§ 1231(b)(1) and (2)], the Attorney General [i.e., DHS] 
may not remove [a noncitizen] to a country if the Attor-
ney General [(i.e., an immigration judge)] decides that 
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[the noncitizen’s] life or freedom would be threatened in 
that country because of [the noncitizen’s] race, religion, 
nationality, membership in a particular social group, or 
political opinion.”  8 U.S.C. § 1231(b)(3)(A); see also 8 
C.F.R. §§ 208.16, 1208.16.  This form of protection, 
known as withholding of removal, is mandatory, i.e., it 
cannot be denied to eligible individuals in the exercise 
of discretion.  Unlike asylum, the protection of with-
holding of removal is country-specific. 

22. Individuals in Section 240 proceedings who are 
ineligible for withholding of removal, are still entitled to 
receive protection under the Convention Against Tor-
ture (CAT), in the form of withholding or deferral of re-
moval, upon demonstrating a likelihood of torture if re-
moved to the designated country of removal.  See FARRA 
(codified as Note to 8 U.S.C. § 1231); 8 C.F.R. §§ 208.16(c), 
208.17(a), 1208.16(c), 1208.17(a); 28 C.F.R. § 200.1.  Like 
withholding of removal under 8 U.S.C. § 1231(b)(3), 
CAT protection is mandatory.  Id.  With respect to any 
individual granted deferral of removal under CAT, the 
IJ “shall also inform the [noncitizen] that removal has 
been deferred only to the country in which it has been 
determined that the [noncitizen] is likely to be tortured, 
and that the [noncitizen] may be removed at any time to 
another country where he or she is not likely to be tor-
tured.”  8 C.F.R. §§ 208.17(b)(2), 1208.17(b)(2). 

23. An IJ may only terminate a grant of CAT protec-
tion based on evidence that the person will no longer 
face torture.  DHS must move for a new hearing and 
provide evidence “relevant to the possibility that the 
[noncitizen] would be tortured in the country to which 
removal has been deferred and that was not presented 
at the previous hearing.”  8 C.F.R. §§ 208.17(d)(1), 
1208.17(d)(1).  If a new hearing is granted, the IJ must 
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provide notice “of the time, place, and date of the termi-
nation hearing,” and must inform the noncitizen of the 
right to “supplement the information in his or her initial 
[withholding or CAT] application” “within 10 calendar 
days of service of such notice (or 13 calendar days if ser-
vice of such notice was by mail).”  8 C.F.R. §§ 208.17(d)(2), 
1208.17(d)(2). 

24. Individuals in Section 240 proceedings are enti-
tled to an administrative appeal to the BIA along with 
an automatic stay of deportation while the appeal is 
pending, and to seek judicial review of an adverse ad-
ministrative decision by filing a petition for review in 
the court of appeals.  See 8 U.S.C. §§ 1101(a)(47)(B), 
1252(a); 8 C.F.R. §§ 1003.6(a), 1240.15. 

B. Withholding-Only Proceedings 

25. Individuals who have been deported and subse-
quently return to the United States without inspection 
are subject to a summary removal process known as re-
instatement of removal.  See 8 U.S.C. § 1231(a)(5); 8 
C.F.R. § 241.8.  This summary process is carried out by 
DHS officers.  Individuals subject to reinstatement or-
ders are barred from seeking most forms of relief from 
removal, including asylum. 

26. Some individuals who are not lawful permanent 
residents are subject to a separate summary removal 
process—known as Section 238(b) administrative removal 
—if a DHS officer determines that they are deportable 
due to an aggravated felony conviction.  See 8 U.S.C.  
§ 1228(b); 8 C.F.R. § 238.1(b)(1).  That process is also 
carried out by DHS officers and, like individuals subject 
to reinstatement orders, individuals with 238(b) admin-
istrative removal orders are barred from most forms of 
relief from removal, including asylum. 
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27. However, consistent with the United States ’ 
commitment to non-refoulement-—the fundamental 
principle that no one should be returned to a country 
where they would face persecution, torture, cruel, inhu-
man, or degrading treatment, or serious harm—critical 
protections from removal remain available in reinstate-
ment and 238(b) administrative removal proceedings:  
withholding of removal under 8 U.S.C. § 1231(b)(3) and 
CAT protection.  See 8 C.F.R. §§ 241.8(e), 238.1(f )(3); 
see also 8 C.F.R. §§ 208.31, 1208.31.  Individuals who 
express a fear of return to their countries of origin are 
given the opportunity to demonstrate a reasonable fear 
of persecution or torture in interviews before asylum of-
ficers.  Id.  If the asylum officer determines their fear 
is not reasonable, the individual can seek review of that 
determination before an IJ in reasonable fear proceed-
ings.  8 C.F.R. §§ 208.31(g), 1208.31(g).  If either the 
asylum officer or the reviewing IJ finds their fear is rea-
sonable, the individual is placed in withholding-only 
proceedings before an IJ where they can seek protec-
tion from deportation by applying for withholding of re-
moval and/or CAT protection.  8 C.F.R. §§ 208.31(e), 
(g)(2), 1208.31(e), (g)(2). 

28. If the IJ denies the withholding and/or CAT ap-
plication, the individual may seek review before the 
BIA, 8 C.F.R. §§ 208.31(e), (g)(2)(ii), 1208.31(e), (g)(2)(ii).  
Judicial review of these orders and administrative deci-
sions is available by filing a petition for review in the 
court of appeals.  8 U.S.C. § 1252(a). 
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C. Statutory Scheme for Removal to a Third Country 

29. Congress established the statutory process for 
designating countries to which noncitizens may be re-
moved, 8 U.S.C. § 1231(b)(1)-(3).1 

30. Subsection (b)(1) applies to noncitizens “[a]rriv-
ing at the United States,” including from a contiguous 
territory, but expressly contemplates arrival via a “ves-
sel or aircraft.”  It designates countries and alternative 
countries to which the noncitizen may be removed.  8 
U.S.C. § 1231(b)(1)(B) (removal to contiguous country 
from which the noncitizen traveled), § 1231(b)(1)(C) (al-
ternative countries). 

31. Subsection (b)(2) applies to all other noncitizens, 
and like Subsection (b)(1), designates countries and al-
ternative countries to which the noncitizen may be re-
moved.  8 U.S.C. § 1231(b)(2)(A) (noncitizen’s designa-
tion of a country of removal), 1231(b)(2)(B) (limitation 
on designation), 1231(b)(2)(C) (disregarding designation), 
1231(b)(2)(D) (alternative country), 1231(b)(2)(D) (al-
ternative countries), 1231(b)(2)(E) (additional removal 
countries). 

32. Critically, both Subsections (b)(1) and (b)(2), 
have a specific carve-out provision prohibiting removal 
of persons to countries where they face persecution or 
torture.  Specifically, § 1231(b)(3)(A), entitled “Restric-

 
1  References to the Attorney General in Section 1231(b) refer to 

the Secretary of DHS for functions related to carrying out a re-
moval order and to the Attorney General for functions related to 
selection of designations and decisions about fear-based claims.  6 
U.S.C. § 557.  The Attorney General has delegated the latter func-
tions to the immigration courts and Board of Immigration Appeals.  
See 8 C.F.R. §§ 1208.16, 1208.17, 1208.31,1240.10(f  ), 1240.12(d). 
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tion on removal to a country where [noncitizen ’s] life or 
freedom would be threatened,” reads: 

Notwithstanding paragraphs [b](1) and [b](2), the At-
torney General may not remove [a noncitizen] to a 
country if the Attorney General decides that the 
[noncitizen’s] life or freedom would be threatened in 
that country because of the [noncitizen’s] race, reli-
gion, nationality, membership in a particular social 
group, or political opinion. 

Id. § 1231(b)(3)(A) (emphasis added). 

33. Similarly, with respect to the Convention 
Against Torture, the implementing regulations allow 
for removal to a third country, but only “where he or she 
is not likely to be tortured.”  8 C.F.R. §§ 208.17(b)(2), 
1208.17(b)(2). 

34. In Jama v. Immigr. & Customs Enf  ’t, the Su-
preme Court addressed the designation procedure un-
der Subsection (b)(2).  543 U.S. 335 (2005).  Critically, 
the Court stated that noncitizens who “face persecution 
or other mistreatment in the country designated under 
§ 1231(b)(2),  . . .  have a number of available remedies: 
asylum; withholding of removal; relief under an inter-
national agreement prohibiting torture.  . . .  ”  Jama, 
543 U.S. at 348 (citing 8 U.S.C. §§1158(b)(1), 1231(b)(3)(A); 
8 C.F.R. §§ 208.16(c)(4), 208.17(a)). 

35. Although individuals granted CAT protection may 
be removed to a third country, the regulations provide 
that they may not be removed to a country where they 
are likely to be tortured:  “The immigration judge shall 
also inform the [noncitizen] that removal has been de-
ferred only to the country in which it has been deter-
mined that the [noncitizen] is likely to be tortured, and 
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that the [noncitizen] may be removed at any time to an-
other country where he or she is not likely to be tor-
tured.”  8 C.F.R. §§ 208.17(b)(2), 1208.17(b)(2). 

36. Notably, the regulations also provide that pro-
tection under CAT may be terminated based on evi-
dence that the person will no longer face torture but 
nevertheless provides certain protections to nonciti-
zens.  First, the regulations require DHS to move for a 
new hearing, requiring that DHS support their motion 
for the new hearing with evidence “relevant to the pos-
sibility that the [noncitizen] would be tortured in the 
country to which removal has been deferred and that 
was not presented at the previous hearing.  8 C.F.R.  
§§ 208.17(d)(1), 1208.17(d)(1).  Second, even if a new 
hearing is granted, the regulations require that the IJ 
provide the noncitizen with notice “of the time, place, 
and date of the termination hearing.  Such notice shall 
inform the [noncitizen] that the [noncitizen] may sup-
plement the information in his or her initial application 
for withholding of removal under the Convention Against 
Torture and shall provide that the [noncitizen] must 
submit any such supplemental information within 10 
calendar days of service of such notice (or 13 calendar 
days if service of such notice was by mail).”  8 C.F.R.  
§§ 208.17(d)(2), 1208.17(d)(2).  Thus, not only is the non-
citizen provided notice, but also an opportunity to sub-
mit documentation in support of their claim for protec-
tion. 

D. DHS’ Obligation to Provide Notice and Oppor-

tunity to Present a Fear-Based Claim Before De-

portation to a Third Country 

37. For individuals in removal proceedings, the des-
ignation of a country of removal (or, at times, countries 
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in the alternative that the IJ designates) on the record 
provides notice and an opportunity to permit a nonciti-
zen who fears persecution or torture in the designated 
country (or countries) to file an application for protec-
tion.  See 8 C.F.R. § 1240.10(f ) (stating that “immigra-
tion judge shall notify the [noncitizen]” of proposed 
countries of removal); 8 C.F.R. § 1240.11(c)(1)(i) (“If the 
[noncitizen] expresses fear of persecution or harm upon 
return to any of the countries to which the [noncitizen] 
might be removed pursuant to § 1240.10(f )  . . .  the im-
migration judge shall  . . .  [a]dvise [the noncitizen] that 
he or she may apply for asylum in the United States or 
withholding of removal to those countries[.]”). 

38. Pursuant to § 1231(b)(3)(A), courts repeatedly 
have held that individuals cannot be removed to a coun-
try that was not properly designated by an IJ if they 
have a fear of persecution or torture in that country.  
See Andriasian v. INS, 180 F.3d 1033, 1041 (9th Cir. 
1999); Kossov v. INS, 132 F.3d 405, 408-09 (7th Cir. 
1998); El Himri v. Ashcroft, 378 F.3d 932, 938 (9th Cir. 
2004); cf. Protsenko v. U.S. Att’y Gen., 149 F. App’x 947, 
953 (11th Cir. 2005) (per curiam) (permitting designa-
tion of third country where individuals received “ample 
notice and an opportunity to be heard”). 

39. Providing such notice and opportunity to present 
a fear-based claim prior to deportation also implements 
the United States’ obligations under international law.  
See United Nations Convention Relating to the Status 
of Refugees, July 28, 1951, 189 U.N.T.S. 150; United 
Nations Protocol Relating to the Status of Refugees, 
Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267; Refugee 
Act of 1980, Pub. L. 96-212, § 203(e), 94 Stat. 102, 107 
(codified as amended at 8 U.S.C. § 1231(b)(3)); INS v. 
Stevic, 467 U.S. 407, 421 (1984) (noting that the Refugee 
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Act of 1980 “amended the language of [the predecessor 
statute to § 1231(b)(3)], basically conforming it to the 
language of Article 33 of the United Nations Protocol”); 
see also United Nations Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, opened for signature Dec. 10, 1984, art. 
III, S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85, 
114; FARRA at 2681-822 (codified at Note to 8 U.S.C.  
§ 1231) (“It shall be the policy of the United States not 
to expel, extradite, or otherwise effect the involuntary 
return of any person to a country in which there are 
substantial grounds for believing the person would be 
in danger of being subjected to torture, regardless of 
whether the person is physically present in the United 
States.”); United Nations Committee Against Torture, 
General Comment No. 4 ¶ 12, 2017, Implementation of 
Article 3 of the Convention in the Context of Article 22, 
CAT/C/GC/4 (“Furthermore, the person at risk [of tor-
ture] should never be deported to another State where 
he/she may subsequently face deportation to a third 
State in which there are substantial grounds for believ-
ing that he/she would be in danger of being subjected to 
torture.”). 

40. Meaningful notice and opportunity to present a 
fear-based claim prior to deportation to a country where 
a person fears persecution or torture are also funda-
mental due process protections under the Fifth Amend-
ment.  See Andriasian, 180 F.3d at 1041; Protsenko, 149 
F. App’x at 953; Kossov, 132 F.3d at 408; Aden v. Niel-
sen, 409 F. Supp. 3d 998, 1004 (W.D. Wash. 2019). Sim-
ilarly, a “last minute” IJ designation of a country during 
removal proceedings that affords no meaningful oppor-
tunity to apply for protection “violate[s] a basic tenet of 
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constitutional due process.”  Andriasian, 180 F.3d at 
1041. 

41. The federal government has repeatedly acknowl-
edged these obligations.  In June 2001, the former Im-
migration and Naturalization Service drafted a docu-
ment entitled “Notice to Alien of Removal to Other than 
Designated Country (Form I-913),” which would have 
provided noncitizens with written notice of deportation 
to a third country and a 15-day automatic stay of re-
moval to allow the noncitizen to file an unopposed mo-
tion to reopen removal proceedings and accompanying 
Form I-589 (protection application) before an IJ.  See 
Attachment A, Records Produced in Response to Free-
dom of Information Act (FOIA) Litigation, Nat.’l Im-
migr. Litigation Alliance v. ICE, No. 1:22-cv-11331-IT 
(D. Mass. filed Aug. 17, 2022), at 2022-ICLI-00055* 9-
14.  Almost twenty years later, in June 2020, DHS again 
drafted a model “Notice of Removal to Other than Des-
ignated Country,” that likewise provided these protec-
tions.  See Attachment B, Records Produced in Response 
to FOIA Litigation, Nat.’l Immigr. Litigation Alliance 
v. ICE, No. 1:22-cv-11331-IT (D. Mass. filed Aug. 17, 
2022), at 2022-ICLI-00055* 8 (Notice).2  Although nei-
ther form was ever published, both reflect how notice 
must be provided to be meaningful.3 

42. Additionally, in 2005, in jointly promulgating 
regulations implementing 8 U.S.C. § 1231(b), the De-

 
2 The complete production is available at https://tinyurl.com/ 

2t868ykr.  Pages 1-7 (Bates 2022-ICLI-00055* 1-7) indicate that 
the notice was drafted on or about May 21, 2020. 

3  The forms fell short of providing a meaningful opportunity to 
present a fear-based claim, however, because they placed the bur-
den on the noncitizen to file a motion to reopen. 
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partments of Justice and Homeland Security asserted 
that “[a noncitizen] will have the opportunity to apply 
for protection as appropriate from any of the countries 
that are identified as potential countries of removal un-
der [8 U.S.C. § 1231(b)(1) or (b)(2)].”  Execution of Re-
moval Orders; Countries to Which Aliens May Be Re-
moved, 70 Fed. Reg. 661, 671 (Jan. 5, 2005) (codified at 
8 C.F.R. pts. 241, 1240, 1241) (supplementary infor-
mation).  Furthermore, the Departments contemplated 
that, in cases where ICE sought removal to a country 
that was not designated in removal proceedings, namely, 
“removals pursuant to [8 U.S.C. § 1231(b)(1)(C)(iv) or 
(b)(2)(E)(vii)],” DHS would join motions to reopen “[i]n 
appropriate circumstances” to allow the noncitizen to 
apply for protection.  Id. 

43. Furthermore, consistent with the above-cited au-
thorities, at oral argument in Johnson v. Guzman Chavez, 
594 U.S. 523 (2021), the Assistant to the Solicitor Gen-
eral represented that the government must provide a 
noncitizen with notice and an opportunity to present a 
fear-based claim before that noncitizen can be deported 
to a non-designated third country.  Specifically, at oral 
argument in that case, the following exchange between 
Justice Kagan and Vivek Suri, Assistant to the Solicitor 
General, took place: 

JUSTICE KAGAN:  . . .  [S]uppose you had a third 
country that, for whatever reason, was willing to ac-
cept [a noncitizen].  If—if—if that [noncitizen] was 
currently in withholding proceed -- proceedings, you 
couldn’t put him on a plane to that third country, 
could you? 

MR. SURI:  We could after we provide the [nonciti-
zen] notice that we were going to do that. 



172 

 

JUSTICE KAGAN:  Right. 

MR. SURI:  But, without notice— 

JUSTICE KAGAN:  So that’s what it would depend 
on, right?  That—that you would have to provide him 
notice, and if he had a fear of persecution or torture 
in that country, he would be given an opportunity to 
contest his removal to that country.  Isn’t that right? 

MR. SURI:  Yes, that’s right. 

JUSTICE KAGAN:  So, in this situation, as to these 
[noncitizens] who are currently in withholding pro-
ceedings, you can’t put them on a plane to anywhere 
right now, isn’t that right? 

MR. SURI:  Certainly, I agree with that, yes. 

JUSTICE KAGAN:  Okay.  And that’s not as a prac-
tical matter.  That really is, as—as you put it, in the 
eyes of the law.  In the eyes of the law, you cannot 
put one of these [noncitizens] on a plane to any place, 
either the—either the country that’s referenced in 
the removal order or any other country, isn ’t that 
right? 

MR. SURI:  Yes, that’s right. 

See Transcript of Oral Argument at 20-21, Johnson v. 
Guzman Chavez, 594 U.S. 523 (2021). 

44. Notice is only meaningful if it is presented suffi-
ciently in advance of the deportation to stop the depor-
tation, is in a language the person understands, and pro-
vides for an automatic stay of removal for a time period 
sufficient to permit the filing of a motion to reopen re-
moval proceedings so that a third country for removal 
may be designated as required under the regulations 
and the noncitizen may present a fear-based claim.  An-
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driasian, 180 F.3d at 1041; Aden, 409 F. Supp. 3d at 
1009 (“A noncitizen must be given sufficient notice of a 
country of deportation [such] that, given his capacities 
and circumstances, he would have a reasonable oppor-
tunity to raise and pursue his claim for withholding of 
deportation.”). 

45. An opportunity to present a fear-based claim is 
only meaningful if the noncitizen is not deported before 
removal proceedings are reopened.  See Aden, 409 F. 
Supp. 3d at 1010 (holding that merely giving petitioner 
an opportunity to file a discretionary motion to reopen 
“is not an adequate substitute for the process that is due 
in these circumstances” and ordering reopening); Dzyuba 
v. Mukasey, 540 F.3d 955, 957 (9th Cir. 2008) (remand-
ing to BIA to determinate whether designation is ap-
propriate). 

E. DHS Routinely Violates Its Obligations to Pro-

vide Notice and Opportunity to Present a Fear-

Based Claim Before Deportation to a Third Coun-

try 

46. As a matter of policy or practice, DHS violates 
the statutory, regulatory, and due process framework 
by depriving Plaintiffs of any notice, let alone meaning-
ful notice, and any opportunity, let alone a meaningful 
opportunity, to present a fear-based claim prior to de-
portation to a third country. 

47. Although DHS has a nondiscretionary duty to 
provide both these protections, DHS routinely fails to 
do so. 

48. DHS has no written policy to provide, or guaran-
tee provision of, either of these protections. 
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49. DHS did not produce any policy in response to 
the FOIA request and subsequent litigation for such a 
policy in Nat.’l Immigr. Litigation Alliance v. ICE, No. 
1:22-cv-11331-IT (D. Mass filed Aug. 17, 2022). 

50. In litigation involving a plaintiff who was re-
moved to a third country after being granted withhold-
ing of removal to Cuba, DHS has admitted it has no pol-
icy to provide notice or an opportunity to apply for pro-
tection regarding removal to a third country.  See  
Ibarra-Perez v. United States, No. 2:22-cv-01100-DWL-
CDB (D. Ariz. filed Jun. 29, 2022).  In both written dis-
covery and two depositions of DHS witnesses conducted 
pursuant to Federal Rule of Civil Procedure 30(b)(6), 
the government repeatedly stated it has no obligation 
to provide written or oral notice if it intends to deport a 
noncitizen to a third county, and has no written policy 
requiring such written notice; instead, the government 
claimed that if such notifications are provided, they are 
usually oral.  In addition, the government admitted it 
has no policy to ensure a noncitizen has an opportunity 
to seek fear-based protection from removal to a third 
country before that removal takes place. 

51. Nonetheless, DHS has, in a limited number of 
cases over the years, filed a motion to reopen removal 
proceedings to designate a new country and allow a 
noncitizen to pursue a fear-based claim, demonstrating 
that it is aware of what should be done to provide a 
meaningful opportunity to seek protection prior to re-
moval to a third country. 

52. DHS’ routine failure to provide meaningful no-
tice and opportunity to present a fear-based claim prior 
to deportation to a third country has led to hundreds of 
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unlawful deportations, placing individuals at serious 
risk of persecution, torture, and/or death. 

II. Increased Third Country Deportation Efforts and 

Re-detention Directive 

53. Defendants have been in longstanding violation 
of their obligation to create a system to provide noncit-
izens with notice and an opportunity to present a fear-
based claim to an immigration judge before DHS de-
ports them to a third country. 

54. On information and belief, until January 20, 2025, 
the number of individuals subjected to DHS’ policy or 
practice was relatively small. 

55. Prior to taking office, the Trump Administration 
stated its intention to pressure third countries to accept 
noncitizens ordered deported from the United States.4 

56. On January 20, 2025, President Trump signed an 
Executive Order, entitled Securing our Borders, in which 
he instructed the Secretary of State, Attorney General, 
and DHS Secretary to “take all appropriate action to 
facilitate additional international cooperation and agree-
ments,  . . .  , including [safe third country agreements] 
or any other applicable provision of law.”  See Exec. Or-
der No. 14165, 90 Fed. Reg. 8467, 8468 (Jan. 20, 2025). 

57. In early February, news outlets reported that 
Secretary of State Marco Rubio visited several Central 

 
4  Julia Ainsley, Incoming Trump Administration Plans to De-

port Some Migrants to Countries Other Than Their Own, NBC 
News (Dec. 5, 2024); Commonwealth of the Bahamas, Statement 
from the Office of the Prime Minister on the Trump Administra-
tion Transition Team Proposal (Dec. 5, 2024) (rejecting Trump 
transition team proposal to “to accept deportation flights of mi-
grants from other countries”). 
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American countries to negotiate increased acceptance 
of noncitizens in or arriving in the United States, includ-
ing individual with final removal orders.5 

58. On or about February 18, 2025, ICE issued a di-
rective instructing officers to review cases for third coun-
try deportations and re-detained previously released in-
dividuals, including individuals granted withholding or 
removal or CAT protection and individuals previously 
released because removal was not reasonably foreseea-
ble.  Attachment C.6 

59. On March 5, 2025, the New York Times reported:  
“[ICE leadership] are considering deporting people 
who have been found to have a legitimate fear of torture 
in their home countries to third nations, according to 
documents obtained by The New York Times.”7 

60. On March 6, 2025, Reuters published a copy of 
the February 18, 2025, directive.8  The directive expressly 
instructs officers to review the cases of noncitizens grant-

 
5  Camilo Montoya-Galvez, Trump Eyes Asylum Agreement with 

El Salvador to Deport Migrants There, CBS News (Jan. 27, 2025); 
Matthew Lee, Guatemala Gives Rubio a Second Deportation Deal 
for Migrants Being Sent Home from the US, AP News (Feb. 5, 
2025). 

6  Nick Miroff and Maria Sacchetti, Trump Seeks to Fast-Track 
Deportations of Hundreds of Thousands, The Washington Post 
(Feb. 28, 2025). 

7  Hamed Aleaziz and Zolan Kanno-Youngs, Frustration Grows 
Inside the White House Over Pace of Deportations, N.Y. Times 
(Mar. 5, 2025). 

8  Ted Hesson and Kristina Cooke, Trump Weighs Revoking Le-
gal Status of Ukrainians as US Steps Up Deportations , Reuters 
(Mar. 6, 2025).  The article links to the directive (Attachment C):  
https://fingfx.thomsonreuters.com/gfx/legaldocs/gkpljxxoqpb/ICE 
_email_Reuters.pdf (last visited Mar. 23, 2025). 
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ed withholding of removal or protection under CAT “to 
determine the viability of removal to a third country  
and accordingly whether the [noncitizen] should be re-
detained” and, in the case of those who previously could 
not be removed because their countries of citizenship 
were unwilling to accept them, to “review for re-detention  
. . .  in light of  . . .  potential for third country remov-
als.” 

61. Since on or about January 20, 2025, on infor-
mation and belief, DHS has dramatically increased the 
number of individuals being re-detained and/or de-
ported to third countries and being considered for de-
portation to a third country. 

III. Plaintiffs’ Cases 

A. Plaintiff D.V.D. 

62. Plaintiff D.V.D. is a citizen of Cuba who is mar-
ried to a U.S. citizen and has two U.S. citizen children.  
He has a history of severe mental illness which cur-
rently is controlled by psychiatric treatment he re-
ceives.  In February 2017, an IJ ordered him removed 
to Cuba in removal proceedings.  In those proceedings, 
the IJ designated only Cuba as a country to which he 
could be removed.  ICE released him from detention on 
an Order of Supervision (OSUP) in May 2017. 

63. Plaintiff D.V.D. consistently has checked in with 
ICE as required, starting in December 2017.  Since Sep-
tember 2019, his check-ins were with ICE’s Enforce-
ment and Removal (ERO) office in Burlington, Massa-
chusetts.9  His most recent check-ins were by telephone 

 
9  The Burlington ERO office is part of the Boston Field Office 

of ICE.  See https://www.ice.gov/contact/field-offices. 
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or email.  He only needed to check in once a year, except 
in 2019, when he checked in twice. 

64. On Friday, March 7, 2025, D.V.D. completed a 
check-in with ICE’s ERO office in Burlington by email 
through his immigration attorney.  Three days later, on 
Monday, March 10, 2025, ICE instructed his attorney 
that he needed to report in person on March 28, 2025 at 
8:00am to the Burlington ERO office, only three weeks 
from the date of his last check-in. 

65. On March 12, 2025, his attorney asked ICE why 
he needed to check in again so soon after the email 
check and why it needed to be in person.  She also in-
formed them of a separate pending immigration relief 
application that had been filed in 2021. 

66. On March 15, 2025, the ICE office responded 
that ICE was requiring all people to report in person 
and more frequently on a case-by-case basis.  Plaintiff 
D.V.D. is worried because his attorney has never heard 
of ICE calling someone back for an in-person check-in 
three weeks after the earlier check-in. 

67. On information and belief, ICE intends to re- 
detain D.V.D. at the March 28, 2025 check-in pursuant 
to the February 18, 2025 directive.  D.V.D. fears depor-
tation to any third country without notice and a mean-
ingful opportunity to apply for protection—especially 
with respect countries where he will be deprived of ac-
cess to psychiatric treatment and will therefore be at 
risk of persecution due to his mental health conditions 
or countries where he will be imprisoned upon arrival. 

B. Plaintiff M.M. 

68. M.M. is a citizen of Honduras and resident of 
Fort Worth, Texas.  In 2014, she arrived in the United 
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States, fleeing persecution and torture by her husband, 
the father of her three eldest children, who had beaten 
her and the children after having been released from 
prison for killing two people.  M.M. had previously fled 
Honduras and her husband found her in Mexico and 
threw her out a second-floor window. 

69. Because M.M. had previously been ordered re-
moved, when she arrived in 2014, DHS reinstated her 
earlier order, but because M.M. expressed a fear of re-
turn to Honduras, an asylum officer interviewed her.  
The officer found that she had a reasonable fear of per-
secution or torture in Honduras, and she was placed in 
withholding-only proceedings before an immigration 
judge. 

70. In 2021, an IJ granted M.M.’s withholding of re-
moval application, protecting her against deportation to 
Honduras.  Following the IJ’s decision, M.M. had to re-
port to ICE in Dallas once a year, which she has been 
doing. 

71. At her regularly scheduled check-in on February 
21, 2025, an ICE officer told M.M. to report again on 
March 7, 2025, and also placed an ankle shackle on her. 
On March 7, 2025, M.M. again reported to ICE and an 
officer told her that she needed to leave the United 
States because she was on a list of people who would be 
deported on March 21.  The officer made a copy of her 
passport. M.M. was terrified. 

72. Then, on March 17, 2025, an ICE officer tele-
phoned M.M. in the morning and told her she needed to 
report in person on April 4, 2025, to the same ICE office 
that had put on the ankle shackle and where she was 
told that she is on a list of people ICE is going to deport. 
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73. On information and belief, ICE intends to re- 
detain M.M. at the April 4, 2025 check-in pursuant to 
the February 18, 2025 directive.  M.M. is afraid that, if 
she is deported to a third country, they would send her 
back to Honduras, where her husband will hurt or kill 
her.  She also fears that her husband would find her in 
a third country through his connections in the region, as 
he previously found her in Mexico, or through his con-
nections in other countries, including his family in El 
Salvador.  She is afraid that her children would suffer 
and that they would be in danger if she cannot continue 
to protect them. 

C. Plaintiff E.F.D. 

74. E.F.D. is citizen of Ecuador who resides in Mil-
ford, Massachusetts.  He fled the country after he was 
threatened and beaten by Ecuadorian police after he re-
fused to transport drugs for them in his taxi.  The police 
smashed his taxi’s windshield and windows, robbed him, 
and promised to come back to “finish” him and his fam-
ily.  During his journey to the United States, E.F.D. was 
kidnapped and robbed in Guatemala and Mexico.  He 
arrived in the United States in 2015 and told immigra-
tion officers he was afraid of being returned.  After 
E.F.D. demonstrated to an asylum officer that his fear 
was credible, he was placed in removal proceedings. 

75. In 2018, an IJ granted E.F.D.’s application for 
CAT protection, preventing his deportation to Ecuador.  
Subsequently, ICE released E.F.D. from immigration 
custody and he has been reporting to ICE in Burlington 
as part of the terms of his release. 

76. On March 18, 2025, ICE encountered E.F.D. and 
his co-coworkers when agents were conducting a search 
for another person who was not there.  ICE took E.F.D. 
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and his coworkers into custody. E.F.D. has been at the 
Plymouth County Correction Facility since that time. 

77. On information and belief, ICE has re-detained 
E.F.D. pursuant to the February 18, 2025 directive with 
the intention of deporting to him to a third country. 
E.F.D. fears deportation to any third country without 
notice and a meaningful opportunity to apply for  
protection—especially with respect countries that will 
deport him back to Ecuador where he won protection, 
with respect to El Salvador, Colombia, or Peru, where 
he fears individuals in the drug trade will mark him, and 
to Mexico and Guatemala based on his past experiences 
of being robbed and kidnapped. 

D. Plaintiff O.C.G. 

78. Plaintiff O.C.G. is a gay man from Guatemala 
who fled the country after facing multiple death threats 
on account of his sexuality.  He arrived at the U.S. bor-
der in March 2024 and attempted to present himself for 
inspection to seek asylum.  At the border, he told DHS 
officers that he was afraid to go back to Guatemala.  Af-
ter he spent about a week in immigration custody, DHS 
officers told O.C.G. that he would be removed.  O.C.G. 
asked officers to have a credible fear interview, but 
DHS officers told him that it would not be possible, 
without providing an explanation.  He was summarily 
ordered removed pursuant to 8 U.S.C. § 1225(b) and de-
ported to Guatemala. Still unsafe, he again fled Guate-
mala and entered Mexico in April 2024. 

79. Shortly after arriving in Iztapalapa, Mexico, 
O.C.G. was raped by one of the men who had been help-
ing him reach the U.S.-Mexico border.  These men locked 
O.C.G. in a room for several days.  O.C.G. was let go 
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after his sister paid these men.  He then fled to the 
United States seeking protection. 

80. O.C.G. entered the United States in May 2024 
and voiced his fear of return to Guatemala.  DHS offic-
ers issued a reinstatement order against him pursuant 
to 8 U.S.C. § 1231(a)(5), designating Guatemala as the 
country of removal.  But because O.C.G. articulated a 
fear of persecution in Guatemala, DHS referred him for 
an interview with an asylum officer.  After he estab-
lished in that interview that his fear was reasonable, 
DHS placed him in withholding-only proceedings before 
an IJ in Eloy, Arizona. 

81. In June 2024, O.C.G. appeared pro se for his first 
hearing.  After the IJ told him that he was ineligible for 
asylum, O.C.G. asked the IJ if he could be deported to a 
country other than Guatemala or Mexico.  The IJ ad-
vised O.C.G. that Guatemala was already designated as 
the country of removal but reassured him that “we can-
not send you back to Mexico, sir, because you are a na-
tive of Guatemala.” 

82. Even though Mexico was not designated as a 
country or alternative country of removal in the course 
of those proceedings, O.C.G. nevertheless provided both 
documentation and testimony about his past harm in 
Mexico.  On February 19, 2025, after hearing testimony 
and reviewing his documentary evidence, the IJ granted 
his application for withholding of removal to Guatemala.  
The IJ determined that it was more likely than not he 
would be persecuted in Guatemala on account of his sex-
uality because of the threats of serious harm against 
him. 

83. Prior to his closing arguments, DHS counsel 
asked the IJ to clarify whether Mexico was designated 
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as a country of removal. The IJ indicated that Mexico 
was not designated as a country of removal and that it 
was too late to designate Mexico as alternate country of 
removal. 

84. After rendering his decision, the IJ then asked 
DHS counsel if DHS wanted to reserve appeal.  DHS 
counsel stepped out of the courtroom for approximately 
10 minutes and, upon return, indicated that the govern-
ment waived appeal. 

85. O.C.G. remained detained at Eloy Detention 
Center after he won withholding.  Approximately two 
days later, a deportation officer told him to gather his 
belongings because he was being taken out of the facil-
ity.  O.C.G. asked where he was being taken, but the of-
ficer would not specify. O.C.G. signed a document he 
was informed was to reclaim his belongings. 

86. After O.C.G. was taken out of the detention cen-
ter, an officer told him that he was being deported to 
Mexico.  O.C.G. protested that he had won his case and 
showed the IJ’s order.  The officer told him that the 
grant had “expired.”  He then asked to use a phone to 
call his attorney, but the officer told him that it was too 
late to call anyone now that they were outside the facil-
ity. 

87. O.C.G. was then taken by bus to Nogales, Mexico 
with approximately 20 other men.  In Nogales, the 
group was made to board a second bus driven by a man 
that appeared to be with the Mexican national guard/ 
armed forces and taken to Tabasco, Mexico. 

88. In Tabasco, O.C.G. and the other men were held 
at a detention facility where he was permitted a two-
minute phone call.  At the facility, Mexican authorities 
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gave O.C.G. a Hobson’s choice:  he could either go to 
another detention facility hours away by bus where they 
said he would remain detained and wait several months 
to apply for asylum in Mexico, a foreign country in 
which he was raped, held hostage, and extorted and did 
not feel safe, or Mexican authorities would take him to 
Guatemala, the country from which he fled and in which 
an IJ had found it was more likely than not he would 
again be persecuted. 

89. With no safe option, on February 25, 2025, Mex-
ican authorities deported Plaintiff O.C.G. to Guatemala.  
To date, Plaintiff O.C.G. remains in hiding in Guate-
mala. 

CLASS ACTION ALLEGATIONS 

90. Plaintiffs bring this action on behalf of them-
selves and all others who are similarly situated pursu-
ant to Federal Rule of Civil Procedure 23(a) and 23(b)(2).  
A class action is proper because this action involves 
questions of law and fact common to the class, the class 
is so numerous that joinder of all members is impracti-
cal, Plaintiffs’ claims are typical of the claims of the 
class, and Plaintiffs will fairly and adequately protect 
the interests of the class.  Defendants have acted on 
grounds that apply generally to the class, so that relief 
under the Administrative Procedure Act and declara-
tory relief are appropriate with respect to the class as a 
whole. 

91. Plaintiffs seek to represent the following class:   

All individuals who have a final removal order issued 
in proceedings under Section 240, 241(a)(5), or 238(b) 
of the INA (including withholding-only proceedings) 
whom DHS has deported or will deport on or after 
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February 18, 2025, to a country (a) not previously 
designated as the country or alternative country of 
removal, and (b) not identified in writing in the prior 
proceedings as a country to which the individual 
would be removed. 

92. The proposed class meets the numerosity re-
quirements of Federal Rule of Civil Procedure 23(a)(1).  
The class is so numerous that joinder of all members is 
impracticable.  DHS is in sole possession of the infor-
mation regarding the precise number of potential class 
members.  On information and belief, there are thou-
sands of individuals with final removal orders that DHS 
presently cannot execute to the designated country(ies), 
including because, inter alia, the individual has won 
withholding of removal or CAT protection specific to 
the designated country of removal or because the des-
ignated country of removal or alternative country of re-
moval is recalcitrant, uncooperative, or unwilling to ac-
cept the individual.  These individuals are now at signif-
icant risk of both re-detention and deportation to third 
countries without an opportunity to present a fear-
based claim of persecution or torture.  On information 
and belief, there are hundreds of individuals DHS has 
deported to third countries since January 20, 2025. 

93. The proposed class meets the commonality re-
quirements of Federal Rule of Civil Procedure 23(a)(2).  
The members of the class are all subject or will be sub-
ject to DHS’ unlawful policy or practice of refusing to 
provide meaningful notice and opportunity to present a 
fear-based claim to an immigration judge prior to de-
portation to a third country and to the February 18, 
2025 re-detention directive.  The lawsuit raises ques-
tions of law common to members of the proposed class, 
including whether DHS’ policy or practice of third coun-
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try removal, and the redetention directive, violate the 
INA, FARRA, implementing regulations, and/or due 
process. 

94. The proposed class meets the typicality require-
ments of Federal Rule of Civil Procedure 23(a)(3) be-
cause the claims of the representative Plaintiffs are typ-
ical of the class.  Each of the class members will be sub-
ject to, or has been subjected to, DHS’ policy or practice 
of not providing notice or a meaningful opportunity to 
present a fear-based claim to an immigration judge 
prior to deportation to a third country and ICE ’s re- 
detention directive.  This is true even though the INA, 
FARRA, implementing regulations, and due process re-
quires Defendants to provide these basic safeguards 
and due process mandates that detention must be nar-
rowly tailored to achieve a legitimate government pur-
pose.  Plaintiffs and the proposed class share the same 
legal claims, which assert the same substantive and pro-
cedural rights under the INA, FARRA, implementing 
regulations, APA, and Due Process Clause. 

95. The proposed class meets the adequacy require-
ments of Federal Rule of Civil Procedure 23(a)(4).  The 
representative Plaintiffs seek the same final relief as 
the other members of the class—namely, an order de-
claring Defendants’ policy or practice and February 18, 
2025 re-detention directive unlawful, declaring Plain-
tiffs’ rights under the INA, FARRA, implementing reg-
ulations, and the Constitution, enjoying Defendants 
from failing to provide Plaintiffs with meaningful notice 
and opportunity to present a fear-based claim to an im-
migration judge before DHS deports a person to a third 
country, and setting aside Defendants’ February 18, 
2025 directive. 
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96. Plaintiffs will fairly and adequately protect the 
interests of the proposed class members because they 
seek relief on behalf of the class as a whole and have no 
interest that is antagonistic to other class members. 

97. Plaintiffs are represented by competent counsel 
with extensive experience in complex class actions and 
immigration law. 

98. The proposed class also satisfies Federal Rule of 
Civil Procedure 23(b)(2).  Defendants have acted on 
grounds generally applicable to the proposed class, 
thereby making final declaratory, APA, and injunctive 
relief appropriate with respect to the class as a whole. 

CLAIMS FOR RELIEF 

Count I 

Administrative Procedure Act, 5 U.S.C. § 706(2)(A), (C) 

99. The allegations in the above paragraphs are re-
alleged and incorporated herein. 

100. The APA entitles “a person suffering legal 
wrong because of agency action, or adversely affected 
or aggrieved by agency action  . . .  to judicial review.”  
5 U.S.C. § 702. 

101. The APA compels a reviewing court to “hold 
unlawful and set aside agency action, findings, and con-
clusions found to be  . . .  arbitrary [or] capricious,  . . .  
otherwise not in accordance with law,” id. § 706(2)(A), 
or “short of statutory right,” id. § 706(2)(C). 

102. Defendants have a policy or practice of failing 
to provide noncitizens who have final removal orders 
with meaningful notice and opportunity to present a 
fear-based claim prior to deportation to a third country. 
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103. Defendants’ policy or practice is arbitrary and 
capricious.  It deprives individuals with final removal 
orders of meaningful notice of DHS’ intent to deport 
them to a third country and deprives them of an oppor-
tunity to present a fear-based claim to an immigration 
judge prior to deportation to a third country.  It endan-
gers their lives and safety by subjecting them to the 
very persecution and torture they fear in the third coun-
try. 

104. In addition, Defendants’ February 18, 2025 di-
rective explicitly instructing DHS officers to review 
cases for removal to third countries and to re-detain in-
dividuals prior to providing notice of the third country 
and an opportunity to apply for protection is arbitrary 
and capricious and not in accordance with law because 
Defendants have no mechanism to ensure meaningful 
notice and an opportunity to present a fear-based claim 
prior to removal to a third country.  As such, their civil 
detention is not tied to a lawful purpose. 

105. Defendants’ policy or practice is also not in ac-
cordance with law, short of statutory rights, and vio-
lates the INA, FARRA, and implementing regulations 
all of which mandate that Defendants refrain from re-
moving Plaintiffs to a third country where they will 
likely be persecuted or tortured, thus requiring Defend-
ants to provide meaningful notice of deportation to a 
third country and the opportunity to present a fear-
based claim to an immigration judge before deporting 
an individual to a third country, yet Defendants do not 
do so. 

106. Accordingly, the Court should hold unlawful 
and set aside Defendants’ policy or practice of failing to 
provide noncitizens who have final removal orders with 
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meaningful notice and opportunity to present a fear-
based claim prior to deportation to a third country. 

107. The Court also should order Defendants to 
provide Plaintiffs and class members with meaningful 
notice and opportunity to present a fear-based claim to 
an immigration judge before DHS deports a person to a 
third country, and should set aside Defendants’ Febru-
ary 18, 2025 directive to re-detain Plaintiffs D.V.D. and 
M.M. and previously released class members until they 
have been provided meaningful notice and opportunity 
to apply for protection. 

Count II 

Administrative Procedure Act, 5 U.S.C. § 706(1) 

108. The allegations in the above paragraphs are 
realleged and incorporated herein. 

109. The APA empowers federal courts to “compel 
agency action unlawfully withheld or unreasonably de-
layed.”  5 U.S.C. § 706(1). 

110. The INA, FARRA, and implementing regula-
tions, and the Constitution mandate meaningful notice 
and opportunity to present a fear-based claim to an im-
migration judge before DHS deports a person to a third 
country.  Defendants have unlawfully withheld the pro-
vision of these statutory, regulatory, and constitutional 
rights. 

111. Accordingly, the Court should compel Defend-
ants to provide Plaintiffs and class members with mean-
ingful notice and opportunity to present a fear-based 
claim to an immigration judge before DHS deports a 
person to a third country. 
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Count III 

Fifth Amendment Due Process Clause and  

Administrative Procedure Act, 5 U.S.C. § 706(2)(D) 

112. The allegations in the above paragraphs are 
realleged and incorporated herein. 

113. The INA, FARRA, and implementing regula-
tions mandate meaningful notice and opportunity to 
present a fear-based claim to an immigration judge be-
fore DHS deports a person to a third country. 

114. Plaintiffs have a due process right to meaning-
ful notice and opportunity to present a fear-based claim 
to an immigration judge before DHS deports a person 
to a third country.  See, e.g., Aden v. Nielsen, 409 F. 
Supp. 3d 998, 1004 (W.D. Wash. 2019).  Plaintiffs also 
have a due process right to implementation of a process 
or procedure to afford these protections.  See, e.g., 
McNary v. Haitian Refugee Ctr., Inc., 498 U.S. 479, 491 
(1991).  Plaintiffs also have a due process right to not be 
re-detained pursuant to the February 18, 2025 directive 
because Defendants have no procedural protections to 
ensure meaningful notice and an opportunity to present 
a fear-based claim prior to removal to a third country.  
Zadvydas v. Davis, 533 U.S. 678, 690 (2001).  The APA 
also compels a reviewing court to “hold unlawful and set 
aside agency action, findings, and conclusions found to 
be  . . .  without observance of procedure required by 
law.”  5 U.S.C. § 706(2)(D). 

115. By failing to implement a process or procedure 
to afford Plaintiffs meaningful notice and opportunity 
to present a fear-based claim to an immigration judge 
before DHS deports a person to a third country and by 
re-detaining previously released individuals pursuant 
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to the February 18, 2025 directive, Defendants have vi-
olated Plaintiffs’ substantive and procedural due pro-
cess rights and are not implementing procedures re-
quired by the INA, FARRA, and the implementing reg-
ulations. 

116. Accordingly, the Court should declare that De-
fendants have violated Plaintiffs’ constitutional right to 
due process and that the Due Process Clause affords 
Plaintiffs the right to a process and procedure ensuring 
that DHS provides meaningful notice and opportunity 
to present a fear-based claim to an immigration judge 
before DHS deports a person to a third country and en-
suring that Plaintiffs D.V.D. and M.M. and previously 
released class members are not redetained pursuant to 
the February 18, 2025 directive. 

117. The Court should enjoin Defendants from fail-
ing to provide Plaintiffs and class members with mean-
ingful notice and opportunity to present a claim for pro-
tection to an immigration judge before DHS deports a 
person to a third country.  The Court should also set 
aside the implementation of the February 18, 2025 di-
rective to re-detain Plaintiffs D.V.D. and M.M. and pre-
viously released class members, and should release 
Plaintiff E.F.D., until Defendants provide meaningful 
notice and an opportunity to apply for protection. 

Count IV 

Declaratory Judgment, 28 U.S.C. § 2201 

118. The allegations in the above paragraphs are 
realleged and incorporated herein. 

119. Under 28 U.S.C. § 2201(a), a court “may de-
clare the rights and other legal relations of any inter-
ested party seeking such declaration.” 
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120. Plaintiffs seek a declaration that the Immigra-
tion and Nationality Act, the Foreign Affairs Reform 
and Restructuring Act of 1998, implementing regula-
tions, the Due Process Clause of the Fifth Amendment, 
and the treaty obligations of the United States require 
Defendants to provide meaningful notice and oppor-
tunity to present a fear-based claim to an immigration 
judge prior to deportation and prior to re-detaining 
Plaintiffs and class members based on potential re-
moval to a third country. 

121. Defendants have a policy or practice of ignor-
ing these statutory, regulatory, and constitutional man-
dates. 

122. Accordingly, Plaintiffs request that the Court 
declare their rights and legal relations under the INA, 
and FARRA and implementing regulations and the Due 
Process Clause of the Fifth Amendment. 

Count V 

Violation of 8 U.S.C. § 1231(a) and Fifth Amendment 

Due Process Clause (Brought by Plaintiffs E.F.D., 

D.V.D., and M.M.) 

123. The allegations in the above paragraphs are 
realleged and incorporated herein. 

124. The INA requires mandatory detention of in-
dividuals with final removal orders only during the 90-
day removal period.  8 U.S.C. § 1231(a)(2). 

125. A noncitizen who is not removed within that 
period “shall be subject to supervision under regula-
tions prescribed by the Attorney General.”  8 U.S.C.  
§ 1231(a)(3). 
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126. While § 1231(a)(6) permits detention beyond 
the removal period in certain situations, “once removal 
is no longer reasonably foreseeable, continued deten-
tion is no longer authorized by statute.”  Zadvydas, 533 
U.S. at 699. 

127. No statute permits Defendants to re-detain an 
individual who has been released under § 1231(a)(3) 
without evidence that removal is now reasonably fore-
seeable or that the individual has violated the conditions 
of their release. 

128. The Due Process Clause of the Fifth Amend-
ment forbids the government from depriving any “per-
son” of liberty “without due process of law.”  U.S. Const. 
amend. V.  

129. Plaintiffs E.F.D., D.V.D., and M.M. were pre-
viously detained by ICE and released after an individu-
alized custody determination that considered any dan-
ger or unmitigable flight risk.  They have a liberty in-
terest in remaining free from physical confinement where 
removal is not reasonably foreseeable, they have not vi-
olated the conditions of their release, and where re-de-
tention is unlawful because Defendants have not cre-
ated a lawful mechanism to ensure that noncitizens re-
ceive meaningful notice and an opportunity to present a 
fear-based claim before deportation to a third country. 

130. For these reasons, Defendants have violated 
the INA, implementing regulations, and the Due Pro-
cess Clause of the Fifth Amendment. 
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Count VI 

Violation of FOIA, 5 U.S.C. § 552 Failure to Proactively 

Disclose Records (Against Defendant DHS) 

131. The allegations in the above paragraphs are 
realleged and incorporated herein. 

132. Defendant DHS is obligated under 5 U.S.C.  
§ 552(a)(2)(B) and (a)(2)(C) to proactively disclose 
“those statements of policy and interpretations which 
have been adopted by the agency and are not published 
in the Federal Register” and “administrative staff man-
uals and instructions to staff that affect a member of the 
public.” 

133. Defendant DHS may not “rel[y] on, use[], or 
cite[] as precedent” any “final order, opinion, statement 
of policy, interpretation, or staff manual or instruction 
that affects a member of the public” against a party un-
less the material is “indexed and either made available 
or published as provided by [5 U.S.C. § 552(a)(2)(E)]” 
or “the party has actual and timely notice of the terms 
thereof.”  5 U.S.C. § 552(a)(2)(E). 

134. The February 18, 2025 directive is a statement 
of policy adopted by DHS but not published in the Fed-
eral Register and an instruction to staff which affects 
members of the public.  On information and belief, De-
fendant DHS has similar statements of policy, instruc-
tion, or guidance covered by 5 U.S.C. § 552(a)(2)(E) re-
lated to Defendants’ increased efforts to deport noncit-
izens to third countries exist. 

135. Defendant DHS has failed to proactively dis-
close the February 18, 2025 directive and/or related state-
ments of policy, instruction, or guidance covered by 5 
U.S.C. § 552(a)(2)(E), and no legal basis exists for De-
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fendant DHS’s failure to proactively disclose these ma-
terials. 

136. Defendant DHS has nonetheless relied upon 
the February 18, 2025 directive, and has possibly relied 
on other statements of policy or instruction or guidance 
covered by 5 U.S.C. § 552(a)(2)(E), against Plaintiffs. 

137. Defendant DHS’s failure to proactively dis-
close the February 18, 2025 directive and other state-
ments of policy, instruction, or guidance covered by 5 
U.S.C. § 552(a)(2)(E), is in violation of 5 U.S.C. § 552(a)(2).  
Defendant DHS’s reliance on these materials against 
Plaintiffs is violation of 5 U.S.C. § 552(a)(2)(E). 

138. For these reasons, Defendants cannot rely on 
or use the February 18, 2025 directive to re-detain 
Plaintiffs and class members. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that 
this Court: 

a. Assume jurisdiction over this action; 

b. Certify the case as a class action as proposed herein 
and in the accompanying motion for class certifica-
tion; 

c. Declare that Defendants have violated Plaintiffs ’ 
and class members’ statutory, regulatory, and con-
stitutional rights by depriving them of meaningful 
notice and opportunity to present a fear-based claim 
to an immigration judge prior to deportation to a 
third country and by re-detaining them pursuant to 
the February 18, 2025 directive; 

d. Declare that Defendants have a mandatory duty to 
provide Plaintiffs and class members with meaning-
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ful notice and opportunity to present a fear-based 
claim to an immigration judge prior to deportation 
to a third country; 

e. Declare that Defendants’ February 18, 2025 direc-
tive is unlawful because re-detention is not tied to a 
lawful removal process;  

f. Set aside Defendants’ current policy of failing to 
provide Plaintiffs and class members with written 
notice and a meaningful opportunity to present a 
fear-based claim to an immigration judge prior to 
deportation to a third country; 

g. Set aside Defendants’ February 18, 2025 directive to 
re-detain Plaintiffs and class members who were 
previously released based on potential removal to a 
third country; 

h. Preliminarily and permanently enjoin Defendants 
from failing to provide individual named Plaintiffs 
with written notice and a meaningful opportunity  
to present a fear-based claim under 8 U.S.C.  
§ 1231(b)(3) and/or under the Convention Against 
Torture to an immigration judge prior to deporta-
tion to a third country; 

i. Preliminarily and permanently enjoin Defendants 
from failing to provide class members with written 
notice and a meaningful opportunity to present a 
fear-based claim under the Convention Against Tor-
ture to an immigration judge prior to deportation to 
a third country; 

j. Stay and set aside Defendants’ February 18, 2025 
directive to re-detain Plaintiffs and class members 
who were previously released where re-detention is 
not tied to a lawful removal process (i.e., without 
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providing meaningful notice and an opportunity to 
present a protection claim regarding removal to a 
third country); 

k. Order Defendants to immediately return Plaintiff 
O.C.G. to the United States and provide him with 
written notice and a meaningful opportunity to pre-
sent a fear-based claim under 8 U.S.C. § 1231(b)(3) 
and/or under the Convention Against Torture to an 
immigration judge prior to any effort to again de-
port him to a third country; 

l. Order Defendants to immediately return class mem-
bers who have been removed to a third country with-
out written notice and a meaningful opportunity to 
apply for protection under the Convention Against 
Torture unless the class member confirms they do 
not wish to return; 

m. Enjoin Defendants from relying on or using the  
February 18, 2025 directive pursuant to 5 U.S.C.  
§ 552(a)(2); 

n. Award costs and reasonable attorney fees under the 
Equal Access to Justice Act, 28 U.S.C. § 2412; and 

o. Order all other relief that the Court deems just and 
proper. 

Respectfully submitted, 

/s/ Tomás Arango 
TOMÁS ARANGO 
Trina Realmuto* 
Kristin Macleod-Ball* 
Mary Kenney* 
NATIONAL IMMIGRATION 

 LITIGATION ALLIANCE 
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10 Griggs Terrace 
Brookline, MA, 02446 
(617) 819-4649 
trina@immigrationlitigation.org 
 
Matt Adams* 
Leila Kang* 
Aaron Korthuis* 
Glenda M. Aldana Madrid* 
NORTHWEST IMMIGRANT 

 RIGHTS PROJECT 

615 Second Avenue, Suite 400 
Seattle, WA 98104 
(206) 957-8611 
matt@nwirp.org 
 
Anwen Hughes* 
HUMAN RIGHTS FIRST 

75 Broad Street, 31st Floor 
New York, NY 10004 
(212) 845-5244 
HughesA@humanrightsfirst.org 

Attorneys for Plaintiffs 

* Application for admission pro hac vice forthcoming 

Dated:  March 23, 2025 
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U.S. •epartment of Justice 
Immigration ana Naturalization Service Notice to Alien of Removal to Other than Desi

8
nated

1 

Alien's Name A# Detention Facility 
-------

----------

You have been ordered removed to _________________ , as you or the immigration 
judge designated during your removal proceeding. The immigration judge has ordered, in the alternative, that you be 
removed to ________________ . The INS has made a formal request(s) to the government(s) 
of this/these country(ies) for a travel document. 

The government of _______________ _ 

D has formally responded to the INS request by stating that it is not willing to acce_pt you; or 
D has failed to respond to the INS request in a timely manner. 

In the alternative, the government of _____________ ....,... __ 

D has also responded by stating that it is not willing to accept you; or 
D has failed to respond to the INS request in a timely manner. 

Since your removal to the country(ies) designated in the removal order is not s. ible, you are hereby notified that the INS 
intends to disregard the designation in accordance with sec lion 241 (b) C of the Immigration and Nationality Act (Act). 
Pursuant to section 241 (b)(2)(D) or (E) of the Act, the INS i making arrange ents to remove you to an alternate country, 
specifically ________________ " ti·c · · 

D the country of which you are a subject national, or ci ·z n, 

D the country from which you were last admitted to the nited States; 

D the country in which is located the1'oreign po1t from whi b ou left for the United States; 

D the country of which you last reside& oefore en ering the country from which you entered the United States; 

D the country of your birth;
.,...., 

__ """=" 

D whose government 

D the country that had sovereignty over yo r birthplace when you were born; 

If you believe that your life or freedo{ll w9.-1ld be threatened in the alternate country of removal, due to your race, religion, 
nationality, membership in a particular social group, or political opinion, or that you would be tortured in that country, you 
may file a motion to reopen with the immigration court or the Board of Immigration Appeals, a<; applicable, for the purpose 
of applying for withholding of removal or relief under the Convention Against Torture. Your motion must be accompanied 
by your application (Form 1-589) and any supporting documentation. If you fail to file a motion to reopen within fifteen 
( 15) days of the date you are served with this notice, you will be considered to have waived any opportunity to contest
removal to that country, and the INS will proceed with your removal. The INS may extend the fifteen (15) day time
period for good cause.

Sincerely, 

Name Title 

Page I 
2022-ICLl-00055* 9 

Form 1-913 (06/15/01) 

Attachment A
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* DRAFT MODEL NOTICE FOR REPRESENTED ALIENS ONLY & FOLLOWING ICE OPLA ILPD CLEARANCE*

[Alien Name and A#] 

Notice of Removal to Other than Designated Country 

In a decision dated _____ , the Immigration Court ordered you removed to ____ _ 

but subsequently granted withholding of removal to that country under section 24l(b)(3) of the 

Immigration and Nationality Act (Act). By this notice, the Department of Homeland Security 

(OHS) formally advises you that it is pursuing your removal to _____ as an alternate country 

pursuant to section 241 (b )(2) of the Act. 

If you believe that your life or freedom would be threatened in the alternate country of removal, 

due to your race, religion, nationality, membership in a particular social group, or political opinion, 

or that you would be tortured in that country, you may wish to apply with the Immigration Court 

for withholding of removal under section 241 (b )(3) of the Act, or protection pursuant to the 

regulations implementing the U.S. obligations under Article 3 of the Convention Against Torture. 1

Accordingly, assuming that you do so within fifteen (l 5) days of the date of service of this notice, 

OHS will not oppose your filing of a motion to reopen with the Immigration Court for this purpose 

accompanied by a properly completed Form 1-589 and any supporting documentation. OHS 

reserves the right to contest your applications for protection from removal on the merits. 

If you believe that you need more time to prepare and file any such motion to reopen, please contact 

the undersigned immediately and explain why you need additional time and how much additional 

time is needed. 

If you fail to file a motion to reopen as set forth above, OHS will assume that you do not wish to 

seek protection from removal to the alternate country of removal and will proceed with your 

removal. 

[OPLA Signature Bloc] 

[cc: Immigration Court] 

[Certificate of Service on Alien's Counsel] 

1 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted and opened 
for signature Dec. 10, 19M, G.A. Res. 39/46. 39 U.N. GAOR Supp. No. 51, at 197, U.N. Doc. A/RES/39/7Qg ( 19M) 
( entered into force June 26, 19g7; for the United States Apr. I g, I 9gg) (implemented in the removal context in 
principal part at g C.F.R. §§ 12og.16(c)- .lg)_ 

2022-ICLl-00055* 8 

Attachment B
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  Mar. 29, 2025 

 

MEMORANDUM ON PLAINTIFFS’ MOTION FOR 

TEMPORARY RESTRAINING ORDER 

 

MURPHY, J. 

In this action, Plaintiffs seek an order guaranteeing 
them the opportunity to show—before being removed 
to countries not included on their removal orders—that 
they will suffer persecution, torture, and/or death in 
those countries.  The Court has GRANTED in part 
Plaintiffs’ motion for a temporary restraining order and 
has issued narrow relief to ensure no irreparable harm 
is done while the underlying facts develop.1  This mem-
orandum explains the Court’s reasoning. 

 

 
1  The Court announced the Order on the record in open court 

and has subsequently entered a written version on the docket.  
Dkt. 34. 
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I. Background 

Plaintiffs are individuals subject to final orders of re-
moval, allegedly at imminent risk of deportation to 
countries other than those authorized by their respec-
tive orders.  Dkt. 1 ¶¶ 1, 4.  One named plaintiff (“O.C.G.”)2 
has already been deported.  Id. ¶ 13.  Another (“E.F.D.”) 
has been detained.  Id. ¶ 12.  The remainder (“D.V.D.” 
and “M.M.”) fear imminent detention and deportation.  
Id. ¶¶ 10-11.  Plaintiffs seek declaratory and injunctive 
relief.  Id. at 36-37. 

On March 23, 2025, Plaintiffs moved for a temporary 
restraining order.  Dkt. 6.3  Plaintiffs’ motion asked the 
Court to enjoin the removal of E.F.D., D.V.D., and M.M., 
as well as all similarly situated parties, until they, first, 
receive written notice of the newly designated countries 
to which they might be removed and, second, be given a 
meaningful opportunity to object to those designations 
based on fear of persecution, torture, and/or death.  
Dkt. 6-1 at 1-2.  Plaintiffs further asked that, in the in-
terim, D.V.D. and M.M. not be detained.  Id. at 2.  Fi-
nally, Plaintiffs asked that O.C.G. be allowed to return 
to the United States.  Id.4 

 
2  The Court has allowed Plaintiffs to proceed under pseudonyms.  

Dkt. 13. 
3  Plaintiffs also moved for a preliminary injunction. Dkt. 6.  At 

this time, the Court considers only the request for a temporary 
restraining order. 

4  Plaintiffs also seek provisional class certification and corre-
sponding relief.  Dkt. 6-1 at 2-3.  The Court will consider class cer-
tification in conjunction with the motion for preliminary injunc-
tion.  As to the instant motion, class certification is not necessary 
because the “injunctive  . . .  relief will inure to the benefit of all 
those similarly situated.”  Dionne v. Bouley, 757 F.2d 1344, 1356 
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II. Jurisdiction 

The Court has jurisdiction to hear this case under 28 
U.S.C. § 1331. 

The government argues that the Court lacks juris-
diction based on 8 U.S.C. §§ 1252(g) and 1252(a)(5), 
(b)(9).  Dkt. 31 at 10-14.  However, those provisions do 
not apply.  8 U.S.C. § 1252(g) displaces courts’ power to 
hear cases “arising from the decision or action  . . .  to  
. . .  execute removal orders.”  8 U.S.C. §§ 1252(a)(5) 
and (b)(9) collectively vest courts of appeal with exclu-
sive jurisdiction to hear petitions requesting “judicial 
review of an order of removal.”   

This case concerns neither “execut[ion]” nor “judi-
cial review” of an order of removal.  Rather, Plaintiffs 
allege deportations occurring by authority other than, 
and in the absence of, fully authorizing orders of removal.5  
Congress has not precluded district courts’ review of re-
movals outside of what has previously been ordered by 

 

(1st Cir. 1985); see also Doe v. Gaughan, 808 F.2d 871, 872 n.1 (1st 
Cir. 1986).  The limitations on relief flowing from impact beyond 
the named Plaintiffs is addressed in Section V, infra. 

5 At oral argument, the government agreed that, in designating 
additional countries of removal, it drew its authority from statute.  
Rough Transcript at 2-4.  That implies something beyond mere 
“execut[ion]” of an order.  This plain reading of the statute is  sup-
ported by the relevant regulations, which state that “the order of 
the immigration judge does not limit the authority of the Depart-
ment of Homeland Security to remove the alien to any other coun-
try as permitted by section 241(b) of the Act.”  8 C.F.R.  
§ 1240.12(d) (emphasis added).  That such authority is not 
“limit[ed]” by an order does not suggest that the authority is still 
pursuant to that order. 
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an immigration judge.6  Aden v. Nielsen, 409 F. Supp. 
3d 998, 1006 (W.D. Wash. 2019) (concluding that claim 
concerning designation of removal country outside pro-
ceedings did not involve review of removal order); see 
also Kong v. United States, 62 F.4th 608, 618 (1st Cir. 
2023) (holding that § 1252(g) insulates only the discre-
tionary decision to commence removal, not related, po-
tentially unlawful acts). 

III. Legal Standard 

“A temporary restraining order  . . .  preserve[s] the 
status quo,” preventing irreparable harm before there 
is a full opportunity to hear the case.  Berge v. Sch. 
Comm. of Gloucester, 107 F.4th 33, 37 n.6 (1st Cir. 2024).  
The Court considers four factors:  “(1) the movant’s 
likelihood of success on the merits; (2) the likelihood of 
the movant suffering irreparable harm; (3) the balance 
of equities; and (4) whether granting the injunction is in 
the public interest.”  Shurtleff v. City of Bos., 337 F. 
Supp. 3d 66, 70 (D. Mass. 2018) (citing Corp. Techs., Inc. 
v. Harnett, 731 F.3d 6, 9 (1st Cir. 2013)), aff  ’d, 928 F.3d 
166 (1st Cir. 2019).7 

 
6  Although this case involves sensitive subject matter and com-

plex statutory schemes, its underlying principles are very familiar.  
Courts routinely consider whether jurisdiction is barred based on 
a prior court’s order.  See, e.g., Verogna v. Johnstone, 583 F. Supp. 
3d 331, 336-37 (D.N.H. 2022), aff ’d, No. 22-1364, 2022 WL 19795808 
(1st Cir. Nov. 14, 2022).  Under §§ 1252(a)(5) and (b)(9), district courts 
are precluded from revisiting orders made by immigration judges.  
It would not make sense, however, to offer that same protection 
for acts which go beyond those orders’ preclusive scope.  

7  “The standard for issuing a TRO is ‘the same as for a prelimi-
nary injunction.’  ”  Orkin v. Albert, 557 F. Supp. 3d 252, 256 (D. 
Mass. 2021) (quoting Bourgoin v. Sebelius, 928 F. Supp. 2d 258, 
267 (D. Me. 2013)). 
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Of the four factors, likelihood of success “weighs 
most heavily” in the analysis.  Ryan v. U.S. Immigr. & 
Customs Enf  ’t, 974 F.3d 9, 18 (1st Cir. 2020).  Never-
theless, “a court’s conclusions as to the merits of the is-
sues presented on [a motion for temporarily relief] are 
to be understood [simply] as statements of probable 
outcomes.”  Narragansett Indian Tribe v. Guilbert, 934 
F.2d 4, 6 (1st Cir. 1991).  The Court prejudges no future 
motions or findings. 

IV. Discussion 

A. Likelihood of Success 

Plaintiffs have established that they are likely to suc-
ceed.  The parties agree—and the Court assumes with-
out deciding—that the government may, outside re-
moval proceedings and apart from the specific authori-
zation provided by a removal order, designate addi-
tional countries as places of removal.  See Dkt. 31 at 15-
18. 

However, even if these removals can follow from au-
thority exercised outside formal proceedings, that exer-
cise must still comport with due process.  “It is well es-
tablished that the Fifth Amendment entitles aliens to 
due process of law in deportation proceedings.”  
Demore v. Kim, 538 U.S. 510, 523 (2003) (quoting Reno 
v. Flores, 507 U.S. 292, 306 (1993)).  It would be strange 
to hold that constitutional requirements can be circum-
vented simply by informalizing the process. 

At oral argument, the government was asked if it 
took the position that it can “decide right now that 
someone who is in [] custody is getting deported to a 
third country, give them no notice and no opportunity 
to say, ‘I will be killed the moment I arrive there,’ and, 
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as long as the [government] doesn’t already know that 
there’s someone standing there waiting to shoot him, 
that’s [] fine.”  Rough Transcript at 26:13-21 (“In short, 
yes.”).  This Court holds a very different view.8 

 

 
8  So, too, does the government when appearing before the Su-

preme Court, including as recently as five days ago.  Transcript of 
Oral Argument at 32-33, Bondi v. Riley, No. 23-1270 (S. Ct. Mar. 
24, 2025) (“Justice Kagan:  . . .  [W]hen you have the order of re-
moval but the [Convention Against Torture] proceedings have not 
yet been concluded, what does the government feel itself free to do 
with the alien?  . . .  [Assistant to the Solicitor General]:  We do 
think we have the legal authority to [send the non-citizen to some 
other country, assuming no pending claim under the Convention 
Against Torture as to that other country], with the following ca-
veat:  We would have to give the person notice of the third country 
and give them the opportunity to raise a reasonable fear of torture 
or persecution in that third country.”).  At oral argument on this 
case’s motion, the government attempted to distinguish this very 
recent statement as not applicable “post-final order.”  See Rough 
Transcript at 6-7.  But that is not reflective of the government’s 
statement, which concerned “when [the government] ha[s] the or-
der of removal.”  Withholding proceedings, such as those within 
which one brings a claim under the Convention Against Torture, 
do not impact the overall removability of an individual, except as 
to the specific country at issue.  Johnson v. Guzman Chavez, 594 
U.S. 523, 536 (2021) (“If an immigration judge grants an applica-
tion for withholding of removal, he prohibits DHS from removing 
the alien to that particular country, not from the United States.” 
(emphases in original)); see also id. at 539 (“[T]he finality of the 
order of removal does not depend in any way on the outcome of the 
withholding-only proceedings.”).  It is therefore not a meaningful 
distinction that an individual, subject to an order of removal, may 
have instituted a fear-based claim as to some other country.  The 
introduction of a new country of removal is, according to the gov-
ernment in Bondi v. Riley, what triggers the right to receive no-
tice and be heard. 
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Due process requires that an individual be given no-
tice of where they are being taken and a meaningful op-
portunity to show that, if taken there, they will likely be 
subject to persecution, torture, or death.  Such is estab-
lished in common moral sense, in statute and in treaty,9 
and in the government’s own assurances to our Su-
preme Court.10 

 
9  Jama v. Immigr. & Customs Enf ’t, 543 U.S. 335, 348 (2005) (ex-

plaining that individuals who “face persecution or other mistreat-
ment in the country designated” as their place of removal “have a 
number of available remedies,” by statute, regulation, and under 
international law, to “ensur[e] their humane treatment”); see also 

Andriasian v. I.N.S., 180 F.3d 1033, 1041 (9th Cir. 1999) (finding 
that “last minute designation” of removal country  during formal 
proceedings “violated a basic tenet of constitutional due process: 
that individuals whose rights are being determined are entitled to 
notice of the issues to be adjudicated, so that they will have the 
opportunity to prepare and present relevant arguments and evi-
dence”). 

10  See supra note 8; see also Transcript of Oral Argument at 20-
21, Guzman Chavez, 594 U.S. 523 (No. 19-897) (“Justice Kagan: So 
that’s what it would depend on, right?  That—that you would have 
to provide [an individual being removed] notice [of what country 
he is being sent to], and if he had a fear of persecution or torture 
in that country, he would be given an opportunity to contest his 
removal to that country, isn’t that right?  [Assistant to the Solicitor 
General]:  Yes, that’s right.”); Brief for the Petitioners at 3-4, Guz-
man Chavez, 594 U.S. 523 (No. 19-897) (“Congress has left open 
two avenues for an alien to avoid removal to a particular country 
where he faces persecution or torture.  First, the alien may seek 
statutory withholding of removal under 8 U.S.C. 1231(b)(3), which 
prohibits the removal of an alien to a country where he would face 
persecution because of his ‘race, religion, nationality, membership 
in a particular social group, or political opinion.’  Ibid.  Second, the 
alien may seek withholding or deferral of removal under regula-
tions implementing the Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (CAT), 



215 

 

Assuming these individuals have due-process rights 
attending the government’s discretionary power to des-
ignate additional countries of removal outside formal 
proceedings, the government challenges Plaintiffs’ show-
ing that there have been, or are likely to be, any viola-
tions of those rights.  Dkt. 31 at 18- 20. 

The facts here are both contested and contestable. 
At this very early stage, the Court finds it probable that 
O.C.G. was not given a meaningful opportunity to state 
his fear-based claim.11  That understanding of events 
supports the likelihood that the other Plaintiffs are rea-
sonable in their fear that they will be subject to similar, 
insufficient processes.  Oral argument in this matter 
made clear that the Government believes that such de-
portations, without notice and without concern for vio-
lations of the Convention Against Torture, could be oc-
curring and would not be violative of any policy or prac-
tice of the Department of Homeland Security. In short, 
the Government expressed no concern that deporta-
tions in violation of the Convention Against Torture 
could be occurring immediately and regularly in the 
days until the preliminary injunction; the Court does 
not share the same disregard for probable due process 

 

adopted Dec. 10, 1984, S. Treaty Doc. No. 20, 100th Cong., 2d Sess. 
(1988), 1465 U.N.T.S. 85—a treaty that addresses the removal of 
aliens to countries where they would face torture.  See Foreign Af-
fairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, 
Div. G, § 2242(b), 112 Stat. 2681-822; 8 C.F.R. 208.31, 241.8(e).”). 

11  The government provides a declaration stating that O.C.G. 
was asked if he was afraid of being returned to Mexico and that 
O.C.G. responded that he was not.  Dkt. 31-1 ¶ 13.  This declara-
tion, however, does not appear to have been given by anyone di-
rectly involved in O.C.G.’s handling.  Id. ¶¶ 1-3.  O.C.G. offers con-
trary, under-oath assertions that he received no such opportunity.  
Dkt. 8-4 ¶¶ 9-10. 
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violations protected by the Constitution and enumer-
ated in both statute and treaty.  Moreover, to the degree 
that the Government may argue that deportations of 
people subject to torture or death may not be occurring 
now or in the days before the preliminary injunction 
hearing, this temporary restraining order will be of 
nodetrimental effect. 

B. Irreparable Harm 

The irreparable harm factor likewise weighs in 
Plaintiffs’ favor.  Here, the threatened harm is clear and 
simple:  persecution, torture, and death.  The govern-
ment argues that Plaintiffs can make no showing of 
harm because, even without an injunction, they can 
move to reopen their removal cases and make fear-
based claims therein.  Dkt. 31 at 21.  But until the gov-
ernment gives notice, it is unrealistic to expect Plain-
tiffs to be able to make the necessary, country-specific 
showings.12  It may very well be the case that, following 
notice, the availability of a motion to reopen satisfies 
due process.13  However, Plaintiffs have alleged no pos-
sible opportunity for such a showing, and therefore that 
is not the question before this Court. 

C. Balance of Equities and Public Interest 

Because the interest of the government is the inter-
est of the public, the final two factors merge when the 
government is the opposing party.  Nken v. Holder, 556 
U.S. 418, 435 (2009).  In cases implicating removal, 

 
12  See Guzman Chavez, 594 U.S. at 536 (“[W]ithholding-only re-

lief is country-specific.”).  It is moreover unclear on what basis 
Plaintiffs would move to reopen, absent a noticed change to their 
country of removal.   See 8 C.F.R. § 1003.23. 

13  The Court expresses no opinion. 
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“there is a public interest in preventing aliens from be-
ing wrongfully removed, particularly to countries where 
they are likely to face substantial harm.”  Id. at 436.  
However, there is also “a public interest in prompt exe-
cution of removal orders.” Id. 

Here, the Court has found it likely that these depor-
tations have or will be wrongfully executed and that 
there has at least been no opportunity for Plaintiffs to 
demonstrate the substantial harm they might face.  The 
Court finds that these circumstances countervail the 
public’s normal and meaningful “interest in prompt ex-
ecution.”  Id.  Thus, the final two factors support issu-
ance of relief. 

V. Limitations of Relief 

A temporary restraining order should issue only in-
sofar as it is “essential in order effectually to protect  
. . .  rights against injuries otherwise irremediable.”  
See Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 
(1982) (quoting Cavanaugh v. Looney, 248 U.S. 453, 456 
(1919)).  Here, the “irremediable” injury would be de-
portation without meaningful opportunity to present a 
claim based on fear of persecution, torture, or death. 

Accordingly, the Court circumscribes its remedy and 
declines, at this time, to issue Plaintiffs’ proposed order 
as it pertains to detention.  It is not sufficiently before 
the Court whether any Plaintiff could plausibly be re-
moved in the “reasonably foreseeable future.”  Dkt. 6-1 
at 2.  Likewise, the Court will not order the return of 
O.C.G.  A mandatory injunction, as would be required, 
“alters rather than preserves the status quo,” and is 
thus subject to an even more heightened level of legal 
and factual scrutiny.  Braintree Lab’ys, Inc. v. Citigroup 
Glob. Markets Inc., 622 F.3d 36, 41 (1st Cir. 2010) (cit-
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ing Massachusetts Coal. of Citizens with Disabilities v. 
Civ. Def. Agency & Off. of Emergency Preparedness of 
Mass., 649 F.2d 71, 76 n.7 (1st Cir. 1981)).  The Court 
finds, at this stage, that Plaintiffs have not yet made 
that showing. 

Finally, although this memorandum has referred  
to fear-based claims collectively, such claims are di-
vided between statutory claims made under 8 U.S.C.  
§ 1231(b)(3)(A) and claims made under the Convention 
Against Torture.  Johnson v. Guzman Chavez, 594 U.S. 
523, 530-31 (2021).  This Court is precluded, under 8 
U.S.C. § 1252(f  )(1), from offering relief as to the former 
beyond the individual Plaintiffs.  See Galvez v. Jaddou, 
52 F.4th 821, 829-30 (9th Cir. 2022) (clarifying the scope 
of § 1252(f  )(1)).  The Court thus limits its Order as to 
statutory claims to only the named Plaintiffs while en-
suring Convention Against Torture protection to all 
similarly situated individuals. 

VI. Conclusion 

For the foregoing reasons, the Court has GRANTED 
in part Plaintiffs’ motion. 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  March 29, 2025 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., INDIVIDUALLY AND ON BEHALF OF ALL 

OTHERS SIMILARLY SITUATED, PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  Apr. 18, 2025 

 

MEMORANDUM AND ORDER ON PLAINTIFFS’ 

MOTIONS FOR CLASS CERTIFICATION AND 

PRELIMINARY INJUNCTION 

 

MURPHY, J. 

This case presents a simple question: before the 
United States forcibly sends someone to a country other 
than their country of origin, must that person be told 
where they are going and be given a chance to tell the 
United States that they might be killed if sent there?  
Defendants argue that the United States may send a 
deportable alien to a country not of their origin, not 
where an immigration judge has ordered, where they 
may be immediately tortured and killed, without provid-
ing that person any opportunity to tell the deporting au-
thorities that they face grave danger or death because 
of such a deportation.  All nine sitting justices of the Su-
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preme Court of the United States,1 the Assistant Solic-
itor General of the United States,2 Congress,3 common 

 
1  Trump v. J.G.G., 604 U.S. —, 2025 WL 1024097, at *2 (Apr. 7, 

2025) (per curiam) (“[N]otice must be afforded within a reasonable 
time and in such a manner as will allow [deportable aliens] to ac-
tually seek  . . .  relief in the proper venue before such removal 
occurs.”); see also id. (Kavanaugh, J., concurring) (“[A]ll nine 
Members of the Court agree that judicial review is available.”).  

2  Transcript of Oral Argument at 32-33, Bondi v. Riley, No. 23-
1270 (S. Ct. Mar. 24, 2025) (“JUSTICE KAGAN:  . . .  [W]hen you 
have the order of removal but the [Convention Against Torture] 
proceedings have not yet been concluded, what does the govern-
ment feel itself free to do with the alien?  . . .  [ASSISTANT TO 
THE SOLICITOR GENERAL]:  We do think we have the legal 
authority to [send the non-citizen to some other country, assuming 
no pending claim under the Convention Against Torture as to that 
other country], with the following caveat:  We would have to give 
the person notice of the third country and give them the oppor-
tunity to raise a reasonable fear of torture or persecution in that 
third country.”); Transcript of Oral Argument at 20-21, Johnson v. 
Guzman Chavez, 594 U.S. 523 (2021) (“JUSTICE KAGAN: So 
that’s what it would depend on, right?  That—that you would have 
to provide [an individual being removed] notice [of what country 
he is being sent to], and if he had a fear of persecution or torture 
in that country, he would be given an opportunity to contest his 
removal to that country.  Isn’t that right?  ASSISTANT TO THE 
SOLICITOR GENERAL:  Yes, that’s right.”). 

3  Jama v. Immigr. & Customs Enf  ’t, 543 U.S. 335, 348 (2005) 
(explaining that individuals who “face persecution or other mis-
treatment in the country designated” as their place of removal 
“have a number of available remedies,” by statute, regulation, and 
under international law, to “ensur[e] their humane treatment”); 
Foreign Affairs Reform and Restructuring Act of 1998 (“FARRA”), 
Pub. L. No. 105-277, div. G, Title XXII, § 2242, 112 Stat. 2681-822 
(1998) (codified as Note to 8 U.S.C. § 1231) (codifying protections 
under the Convention Against Torture and prohibiting the removal 
of an alien to any country where they would likely be tortured); 8 
U.S.C. § 1231(b)(3)(A); see also 8 C.F.R. §§ 208.16-18, 238.1, 241.8, 
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sense,4 basic decency, and this Court all disagree. Plain-
tiffs are seeking a limited and measured remedy—one 
Defendants have conceded in other proceedings is the 
minimum that comports with due process. 5  Plaintiffs 
are simply asking to be told they are going to be de-
ported to a new country before they are taken to such a 
country, and be given an opportunity to explain why 
such a deportation will likely result in their persecution, 
torture, and/or death.  This small modicum of process is 
mandated by the Constitution of the United States, and 
for this reason, the motion for class certification is 
GRANTED, and the motion for preliminary injunction 
is GRANTED in part. 

I. Background 

A. Legal Background 

 1. Removal Proceedings 

When the Government wants to remove an individ-
ual, the normal path is through removal proceedings, re-
quiring an evidentiary hearing before an Immigration 
Judge (“IJ”).  8 U.S.C. § 1229a.  Removal proceedings de-
termine not only whether an individual may be removed 
from the United States but also to where he may be re-
moved.  In the first instance, the alien is entitled to se-
lect a country of removal.  Id.; 8 U.S.C. § 1231(b)(2)(A); 
8 C.F.R. § 1240.10(f ).  If the alien does not do so, the IJ 

 

1208.16-18, 1240.11; 28 C.F.R. § 200.1 (“A removal order under Ti-
tle V of the Act shall not be executed in circumstances that would 
violate Article 3 of the United Nations Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment.”). 

4  “[C]ommon sense often makes good law.”  Peak v. United 
States, 353 U.S. 43, 46 (1957). 

5  Supra note 2. 
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will designate the country of removal and may also des-
ignate alternative countries.  8 C.F.R. § 1240.10(f ). 

Meanwhile, the alien is also entitled to seek various 
protections, including asylum, withholding of removal, 
and Convention Against Torture (“CAT”) protections.  
8 C.F.R. § 1240.11(c)(1).6  Some of these protections are 
discretionary. 7   Others are mandatory, meaning that 
protection must be given if the conditions are met.  With-
holding of removal is a mandatory form of protection 
preventing deportation to the country or countries where 
an IJ finds that the individual is more than likely to  
be persecuted.  See 8 U.S.C. § 1231(b)(3)(A); 8 C.F.R.  
§ 208.16; see also Moncrieffe v. Holder, 569 U.S. 184, 
187 n.1 (2013) (“[T]he Attorney General has no discre-
tion to deny relief to a noncitizen who establishes his 
eligibility [for withholding of removal or CAT protec-
tions].”).  CAT protection is a mandatory protection 
against deportation to a country where the IJ finds that 
the individual is likely to be tortured.  See Foreign Af-
fairs Reform and Restructuring Act of 1998 (“FARRA”), 
Pub. L. No. 105-277, div. G, Title XXII, § 2242, 112 Stat. 
2681-822 (1998) (codified as Note to 8 U.S.C. § 1231); 8 
C.F.R. §§ 208.16-18, 1208.16-18; 28 C.F.R. § 200.1; see 
also Moncrieffe, 569 U.S. at 187 n.1. 

 

 
6  Technically, CAT protections can be a form of withholding. See 

Guzman Chavez, 594 U.S. at 530.  The Court uses the phrase 
“withholding of removal” to refer to what has been called “statu-
tory withholding.”  Id. 

7  For example, asylum, which protects against deportation gen-
erally to any country, is discretionary absent certain exceptions.   
See generally 8 U.S.C. § 1158; 8 C.F.R § 208.2. 
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 2. Reinstatement or Withholding-Only Proceed-

ings 

Alternatively, the U.S. Department of Homeland Se-
curity (“DHS”) may reinstate a prior order of removal 
for an alien it finds “has reentered the United States 
illegally after having been removed or having departed 
voluntarily, under an order of removal.”  8 U.S.C.  
§ 1231(a)(5).  When DHS reinstates a removal order, the 
“prior order of removal is reinstated from its original 
date and is not subject to being reopened or reviewed.”  
Id.  DHS may also issue administrative removal orders 
to individuals whom DHS determines are not lawful per-
manent residents and who have an aggravated felony 
conviction.  See 8 U.S.C. § 1228(b); 8 C.F.R. § 238.1. 

While in both processes aliens are barred from pur-
suing nearly all avenues of relief from removal, aliens 
may still seek protection through withholding of re-
moval under 8 U.S.C. § 1231(b)(3) and CAT.  8 C.F.R. 
§§ 238.1(f )(3), 241.8(e).  If the alien demonstrates a rea-
sonable fear of persecution or torture, the alien is placed 
in “withholding-only proceedings” before an IJ where 
they can only seek withholding of removal and/or CAT 
protection.   8 C.F.R. §§ 208.31(b), (e); see also 8 U.S.C. 
§ 1231(a)(5) (providing that an alien subject to rein-
statement “is not eligible and may not apply for any  
relief under [the Immigration and Nationality Act 
(“INA”)]”); 8 C.F.R. § 1208.2(c)(3)(i) (“The scope of re-
view in [withholding-only] proceedings  . . .  shall be 
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limited to a determination of whether the alien is eligi-
ble for withholding or deferral of removal.”8). 

Withholding of removal and CAT protection only  
affect to where the alien may be removed, rather than 
whether the alien may be removed; thus, even if an alien 
prevails on his withholding or CAT claim, the removal 
order remains valid and enforceable, albeit not execut-
able to the specific country as to which the alien has 
demonstrated a likelihood of persecution or death.  See 
8 U.S.C. § 1231(b)(2)(E); 8 C.F.R. § 1208.16(f ); Johnson 
v. Guzman Chavez, 594 U.S. 523, 536 (2021); Lanza v. 
Ashcroft, 389 F.3d 917, 933 (9th Cir. 2004) (stating that 
a grant of withholding “only prohibits removal of the pe-
titioner to the country of risk, but does not prohibit re-
moval to a non-risk country”). 

 3. Third-Country Removals 

Because the removal proceedings happen on one 
track, while withholding and CAT proceedings happen 
on another track, a situation may arise where the Gov-
ernment has an order of removal but no country that an 
IJ has authorized for that removal. 

In certain circumstances, where the Government 
may not remove an alien to any country covered by that 
alien’s order of removal, the Government may still  
remove the alien to any “country whose government  
will accept the alien into that country.” 8 U.S.C.  
§ 1231(b)(2)(E)(vii).  These are called “third-country re-
movals.”  As relevant here, a specific carve-out prohib-

 
8  Deferral of removal provides CAT protections to aliens who 

are mandatorily ineligible for withholding of removal.  See 8 C.F.R. 
§ 208.17(a). 
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its deportation to countries in which the alien would face 
persecution or torture: 

Notwithstanding paragraphs [b](1) and [b](2), the 
Attorney General may not remove an alien to a coun-
try if the Attorney General decides that the alien’s 
life or freedom would be threatened in that country 
because of the alien’s race, religion, nationality, mem-
bership in a particular social group, or political opin-
ion. 

8 U.S.C. § 1231(b)(3)(A).  Similarly, under FARRA, 9 
which codified CAT protections, an alien may not be re-
moved to any country where they would be tortured.  
See 28 C.F.R. § 200.1; 8 C.F.R. §§ 208.16-18, 1208.16-18.   
In other words, third-country removals are subject to 
the same mandatory protections that exist in removal 
or withholding-only proceedings. 

B. Factual Background 

 1. The February 18, 2025 Directive and March 30, 

2025 Guidance 

On January 20, 2025, President Donald J. Trump is-
sued Executive Order 14165, entitled “Securing our 
Borders.”  90 Fed. Reg. 8467.  As relevant here, on or 
about February 18, 2025, DHS issued a directive to the 
Enforcement and Removal Operations (“ERO”) division 
of Immigration and Customs Enforcement (“ICE”).  Dkt. 
1-4 (the “February Directive”).  The February Direc-
tive instructs ERO officers to review the cases of aliens 
granted withholding of removal or protection under 
CAT “to determine the viability of removal to a third 
country and accordingly whether the alien should be re-

 
9  See supra note 3. 
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detained” and, in case of persons who previously could 
not be removed because the designated countries were 
unwilling to receive them, “review for re-detention  . . .  
in light of the Administration’s significant gains with re-
gard to previously recalcitrant countries and the poten-
tial for third country removals.”  Id. at 2. 

On March 23, 2025, Plaintiffs filed this lawsuit chal-
lenging, in part, the February Directive. Dkt. 1 
(“Compl.”).  Plaintiffs seek an order guaranteeing them 
the opportunity to show—before being removed to coun-
tries not included on their removal orders—that they 
will suffer persecution, torture, and/or death in those 
countries.  They are challenging Defendants’ policy or 
practice of designating aliens for removal to any coun-
try other than the country or alternative country of re-
moval designated and identified in writing in their prior 
immigration proceedings without first providing notice 
and an opportunity to apply for protection from removal 
to that “third” country.  On March 28, 2025, the Court 
entered a temporary restraining order after hearing 
oral arguments from both parties.10  Dkt. 34. 

On March 30, 2025, DHS issued an updated guidance 
(the “March Guidance”) on removals to third countries.   
Dkt. 43-1.  This guidance dictates that aliens may be re-
moved to a third country without notice if the United 
States has received assurances from that country that 
aliens removed from the United States will not be per-
secuted or tortured.  Id. at 2-3.  Importantly, these as-
surances are not individualized, and the March Guid-
ance provides for no review, meaning that deportations 

 
10  The Court extended the temporary restraining order after 

hearing further oral arguments from both parties on April 10, 
2025.  Dkt. 62. 
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to a third country can occur without any consideration 
of the individual risks facing a particular alien.  Id.  Ac-
cording to the March Guidance, DHS will provide the 
alien with notice of the third country (and an oppor-
tunity to affirmatively assert a fear of return to that 
third country) only if the United States has not received 
assurances, or if the Department of State does not be-
lieve those assurances to be credible.  Id. at 3. 

 2. Plaintiffs’ Cases 

Plaintiffs are individuals subject to final orders of re-
moval, allegedly at imminent risk of deportation to 
countries other than those authorized by their respec-
tive orders.  Compl. ¶ 1.11  

Plaintiff D.V.D.12 is a citizen of Cuba who entered the 
United States from Mexico.  Id. ¶¶ 10, 62.  In February 
2017, in removal proceedings, he was ordered removed.  
Id. ¶ 62.  His removal order specified only Cuba as the 
country of removal.  Id.  He was released from detention 
on an Order of Supervision in May of 2017.  Id.  Plain-
tiffs allege that on March 10, 2025, ICE instructed 
D.V.D.’s attorney that D.V.D. needed to report for an 
in-person check-in on March 28, 2025, and that the ICE 
officer later explained that ICE was requiring all people 
to report in person and more frequently on a case-by-
case basis.  Id. ¶¶ 64-66.  If deported to a third country, 
D.V.D. alleges that he is at risk of persecution due to his 
mental health conditions or possible imprisonment in 
certain countries.  Id. ¶ 67.  At oral argument on March 

 
11  Except where indicated, the relevant facts are largely undis-

puted. 
12  The Court has allowed Plaintiffs to proceed under pseudo-

nyms.  Dkt. 13. 
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28, 2025, counsel indicated that D.V.D. had not been de-
tained at that day’s check-in and had been given another 
check-in date in September 2025.  Dkt. 44 (“March 28, 
2025 Tr.”) at 4:24-25. 

Plaintiff M.M. is a citizen of Honduras who fled due 
to severe domestic violence.  Compl. ¶¶ 11, 68.  In 2014, 
because she had previously been ordered removed from 
the United States, DHS issued a reinstatement order.  
Id. ¶ 69.  In withholding-only proceedings before an IJ 
in 2021, she was granted withholding of removal to Hon-
duras.  Id. ¶¶ 69-70.  M.M. is not in ICE custody, but she 
alleges that on March 7, 2025, an ICE officer informed 
her that she was on a list of people who would be de-
ported imminently.  Id. ¶ 71.  If deported to a third coun-
try, M.M. alleges that she is at risk of being sent back 
to Honduras or another country where she would again 
face severe domestic violence . Id. ¶ 73.  At oral argu-
ment on April 10, 2025, counsel indicated that M.M.’s 
check-in had been cancelled by ICE after the initiation 
of this suit.  April 10, 2025 Rough Tr. at 1:19-21. 

Plaintiff E.F.D. is a citizen of Ecuador.  Compl. ¶¶ 12, 
74.  In October 2015, he was placed in removal proceed-
ings after entering the United States and raising a cred-
ible fear of return.  Id.  In 2018, in removal proceedings, 
an IJ granted E.F.D.’s application for CAT protection.  
Id. ¶ 75.  On March 18, 2025, ICE re-detained him.  Id. 
¶¶ 12, 76.  He has not yet been told when his removal 
might happen or to where.  Id. ¶¶ 76-77.  E.F.D. alleges 
that he will be deported to a third country without the 
opportunity to apply for protection, which could include 
countries that will deport him back to Ecuador, from 
which he was awarded CAT protection, or to countries 
where he has had prior dangerous experiences.  Id. ¶ 77. 
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Plaintiff O.C.G. is a native of Guatemala who was is-
sued an expedited removal order pursuant to 8 U.S.C.  
§ 1225(b) and deported to Guatemala in March 2024, 
without a credible fear interview.  Id. ¶¶ 13, 78.  In May 
of 2024, he reentered the United States, through Mex-
ico, after experiencing violence in Mexico.  Id. ¶¶ 79-80.  
His removal order was reinstated by DHS, but he was 
referred to an asylum officer based on his expressed 
fear of returning to Guatemala.  Id. ¶ 80.  He was then 
placed in withholding-only proceedings before an IJ and 
was granted withholding of removal to Guatemala un-
der 8 U.S.C. § 1231(b)(3).  Id. ¶¶ 80-82.  Plaintiffs allege 
that the IJ did not designate Mexico as a country of re-
moval and that, when DHS tried to add Mexico during 
the withholding-only proceedings, the IJ told DHS that 
it was “too late” to do so. Id. ¶¶ 81-83.  DHS waived ap-
peal.  Id. ¶ 84.  Despite this success, O.C.G. remained  
in detention and was quickly deported to Mexico.  Id.  
¶¶ 85-86.  The parties dispute whether he was provided 
an opportunity to express fear prior to being deported 
to Mexico. Compare id. ¶¶ 85-86 (complaint alleging 
that no notice or opportunity to be heard was provided), 
and Dkt. 8-4 ¶¶ 8-10 (declaration of O.C.G. asserting 
same), with Dkt. 31-1 ¶ 13 (declaration of Brian Ortega, 
Assistant Field Office Director of ICE’s ERO Phoenix 
Field Office, asserting that notice was provided on the 
day of his removal, and fear of removal to Mexico was 
expressly denied).  Plaintiffs allege that O.C.G. was 
taken to Mexico by bus and that, once he was placed in 
detention in Mexico, he was informed by Mexican au-
thorities that he could apply for asylum in Mexico—and 
remain incarcerated for an unknown period of time 
while that application was pending—or be returned to 
Guatemala.  Compl. ¶¶ 87-88.  Plaintiffs allege that, on 
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February 25, 2025, O.C.G. returned to Guatemala, where 
he remains in hiding today.  Id. ¶ 89. 

Each Plaintiff alleges that he or she has valid rea-
sons to fear removal to specific countries that were not 
included in their removal orders.  Id. ¶¶ 67, 73, 77, 88.   
Plaintiffs challenge Defendants’ policy or practice of 
failing to provide notice and an opportunity to be heard 
prior to removal to a country that was not designated in 
their removal orders, which Plaintiffs allege violates the 
INA, FARRA, regulations implementing the two stat-
utes, and the Due Process Clause of the Fifth Amend-
ment.  Id. ¶¶ 99-138. 

 3. Current Motions 

Before the Court now are Plaintiffs’ Motion for Class 
Certification, Dkt. 4, and Motion for a Preliminary In-
junction, Dkt. 6,13 through which Plaintiffs seek:  (1) to 
prevent Defendants from removing certain of the 
named Plaintiffs to a “third” country without notice and 
an opportunity to assert fear of persecution or torture; 
(2) to prevent Defendants from removing any class 
member to a “third” country without notice and an op-
portunity to assert fear of torture; and (3) an order di-
recting Defendants to facilitate the immediate return  
of O.C.G. to the United States.  For the reasons set 
forth below, Plaintiffs’ motion for class certification is 
GRANTED, and Plaintiffs’ motion for a preliminary in-
junction is GRANTED in part. 

 

 
13  The Court has already ruled on the motion to the extent it 

sought a temporary restraining order, and as stated on the record 
in the March 28, 2025 hearing, the Court denies the motion to the 
extent it seeks an administrative stay of the February Guidance. 
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II. Jurisdiction 

Several subsections of 8 U.S.C. § 1252 limit judicial 
review of claims and questions that relate to removal 
proceedings or existing orders of removal.  Defendants 
argue that sections 1252(a), (b), and (g) strip this Court 
of jurisdiction.14  

A. Sections 1252(a) and (b) 

In the REAL ID Act of 2005, Congress amended the 
INA to limit the ways by which an individual might chal-
lenge his order of removal.  Singh v. Gonzales, 499 F.3d 
969, 977 (9th Cir. 2007) (citing 8 U.S.C. § 1252(a)(5)).15  

 
14  Defendants also argue that section 1252(f )(1) limits this Court’s 

jurisdiction with respect to class-wide relief.  However, in Biden 
v. Texas, 597 U.S. 785 (2022), the Supreme Court explicitly con-
firmed that section 1252(f  )(1) concerns the availability of relief, not 
subject matter jurisdiction. Id. at 800-01. As the Court explained, 
“the question whether a court has jurisdiction to grant a particular 
remedy is different from the question whether it has subject mat-
ter jurisdiction over a particular class of claims.”  Id. at 801.  While 
the provision may “withdraw[ ] a district court’s ‘jurisdiction or 
authority’ to grant a particular form of relief[,] [i]t does not de-
prive the lower courts of all subject matter jurisdiction over claims 
brought under sections 1221 through 1232 of the INA.”  Id. at 798; 
see also Nielsen v. Preap, 586 U.S. 392, 402 (2019) (addressing the 
merits of the suit because “[w]hether the [District] [C]ourt had ju-
risdiction to enter such an injunction [under section 1252(f  )(1)] is ir-
relevant because the District Court had jurisdiction to entertain 
the plaintiffs’ [class-wide] request for declaratory relief  ”).  As dis-
cussed below, the Court has jurisdiction to grant both the class-
wide declaratory and injunctive relief sought in this case.  See in-
fra at 23-27. 

15  In pertinent part, section 1252(a)(5) states:   

[A] petition for review filed with an appropriate court of ap-
peals in accordance with this section shall be the sole and ex-
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In turn, section 1252(b)(9) limits the forum for those chal-
lenges to courts of appeals.  J.E.F.M. v. Lynch, 837 F.3d 
1026, 1031 (9th Cir. 2016).16  

Accordingly, actions that do not challenge final or-
ders of removal are not subject to this channeling scheme.  
J.E.F.M., 837 F.3d at 1032.  “[A] suit brought against 
immigration authorities is not per se a challenge to a re-
moval order.”  Delgado v. Quarantillo, 643 F.3d 52, 55 
(2d Cir. 2011). 

The Supreme Court has expressly affirmed this 
proposition, explaining that the phrase “arising from” 
in section 1252(b)(9) does not encompass all claims that 
merely result from the fact of or potential for removal, 
which reading the Court said would have “staggering 
results.” Jennings v. Rodriguez, 583 U.S. 281, 293 (2018).  
Because the respondents in Jennings were “not asking 
for review of an order of removal,” “not challenging the 
decision to detain them in the first place or to seek re-
moval,” and “not even challenging any part of the pro-
cess by which their removability will be determined,” 
the Court concluded that the restriction in section 
1252(b)(9) did not apply.  Id.  Notably, under Jennings, 
an individual is not required to “cram[]” claims into the 

 

clusive means for judicial review of an order of removal en-
tered or issued under any provision of this chapter[.] 

16  Section 1252(b)(9) states:  

Judicial review of all questions of law and fact, including inter-
pretation and application of constitutional and statutory pro-
visions, arising from any action taken or proceeding brought 
to remove an alien from the United States under this subchap-
ter shall be available only in judicial review of a final order 
under this section. 
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judicial review of a removal order where doing so would 
be unnatural.17  Id. 

The First Circuit has had further opportunity to 
clarify that the scope of section 1252(b)(9) is limited to 
claims that specifically arise out of what happens in the 
removal proceeding: 

[R]emoval proceedings are confined to determining 
whether a particular alien should be deported.  See 
[8 U.S.C.] § 1229a(c)(1)(A).  While legal and factual 
issues relating to that question can be raised in re-
moval proceedings and eventually brought to the 
court of appeals for judicial review, certain claims, 
by reason of the nature of the right asserted, cannot 
be raised efficaciously within the administrative pro-
ceedings delineated in the INA.  See, e.g., McNary 
[v. Haitian Refugee Ctr., Inc.], 498 U.S. [479,] 496, 
111 S.Ct. 888 [(1991)]; Jupiter v. Ashcroft, 396 F.3d 

 
17  Even if an individual raised claims related to the risk of torture 

in a third country, the IJ would not normally consider or address 
such claims unless that country had already been designated as a 
country of removal.  See infra at 16-17 & note 24; see also, e.g., 
Compl. ¶¶ 81-83 (alleging that, when DHS sought to add Mexico 
during O.C.G.’s withholding-only proceedings, the IJ told DHS 
that it was “too late” to do so); Dkt. 8-4 ¶¶ 5-7 (declaration of O.C.G. 
that the IJ did not designate Mexico as a country of removal and 
that the IJ informed DHS that Mexico was not a country for re-
moval during the withholding-only proceedings); Dkt. 8-11 at 5-6 
(motion to reopen denied despite third country identified for re-
moval); Dkt. 59-12 at 4 (motion to reopen denied where removal to 
third country was speculative, and indicating that even if third 
country were identified for removal, relief would need to be sought 
in federal court rather than in immigration proceedings); Dkt. 59-
13 at 4 (motion to reopen denied as premature where “Respondent 
was not seeking protection from removal to any particular coun-
try”). 
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487, 492 (1st Cir. 2005).  Requiring the exhaustion of 
those claims would foreclose them from any mean-
ingful judicial review.  Given Congress’s clear inten-
tion to channel, rather than bar, judicial review 
through the mechanism of  section 1252(b)(9), read-
ing “arising from” as used in that statute to encom-
pass those claims would be perverse. 

Aguilar v. U.S. Immigr. & Customs Enf  ’t, 510 F.3d 1, 
11 (1st Cir. 2007).  As such, “claims which cannot be 
raised in removal proceedings and eventually brought 
to the court of appeals on a petition for review are ‘in-
dependent of, or wholly collateral to, the removal pro-
cess,’ not ‘arising from’ it.”  Gicharu v. Carr, 983 F.3d 
13, 16 (1st Cir. 2020) (quoting Aguilar, 510 F.3d at 11).18  

In examining Plaintiffs’ requested relief, the issues 
in this case extend beyond those that could have been 
raised in their removal proceedings.  This largely fol-
lows from the simple fact that Plaintiffs are no longer in 
removal proceedings and complain only of actions that 
post-date their removal proceedings.   Plaintiffs neither 
challenge the IJs’ determinations that they are remov-
able nor claim any deficiency in the removal orders 
themselves.  Cf. Delgado, 643 F.3d at 55 (challenging 
adjustment of status, which would necessarily render 
removal order “invalid”); Aguilar, 510 F.3d at 13-14 
(challenging right to counsel in removal proceedings).   

 
18  In reaching its decision in Aguilar, the First Circuit cited and 

relied upon decades of Supreme Court precedent that is “hostil[e] 
toward requiring exhaustion when adequate relief could not feasi-
bly be obtained through the prescribed administrative proceed-
ings.”  Aguilar, 510 F.3d at 12 (citing Leedom v. Kyne, 358 U.S. 184, 
190 (1958), Matthews v. Eldridge, 424 U.S. 319, 330-31 (1976), Bowen 
v. City of New York, 476 U.S. 467, 482-83 (1986), and Thunder Ba-
sin Coal Co. v. Reich, 510 U.S. 200, 212-13 (1994)). 
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Rather, Plaintiffs’ claims do quite the opposite of chal-
lenge their orders of removal—they seek to hold De-
fendants to the terms of those orders and to receive no-
tice and an opportunity to be heard before Defendants 
explicitly exceed those orders.  See Aden v. Nielsen, 409 
F. Supp. 3d 998, 1006 (W.D. Wash. 2019) (finding claims 
that “challenge[d] DHS’s attempts, outside of removal 
proceedings, to designate [a third country] without reo-
pening his proceedings so that an IJ could make the des-
ignation in the first instance and/or determine whether 
petitioner’s life or freedom would be threatened in that 
country” independent of removal order and thus not  
barred by section 1252(a)(5)).19  

Defendants propose that Plaintiffs can “cram,” Jen-
nings, 583 U.S. at 294, their fear-based claims into the 
removal proceedings (thereby placing those claims into 
section 1252’s jurisdictional funneling scheme) by filing 
motions to reopen their immigration proceedings.  Dkt. 
51 (“PI Opp.”) at 8-9.  But this Court finds that remedy 
to be both legally insufficient and logistically impossi-
ble, effectively “foreclos[ing] all meaningful judicial re-
view.”  See Aguilar, 510 F.3d at 12 (quoting Thunder 
Basin Coal Co. v. Reich, 510 U.S. 200, 212-13 (1994)).20  

 
19  Although this case involves sensitive subject matter and com-

plex statutory schemes, its underlying principles are surprisingly 
familiar.  Courts routinely consider whether jurisdiction is barred 
based on a prior court’s order.  See, e.g., Verogna v. Johnstone, 583 
F. Supp. 3d 331, 336-37 (D.N.H. 2022), aff ’d, 2022 WL 19795808 
(1st Cir. Nov. 14, 2022).  Under sections 1252(a)(5) and (b)(9), dis-
trict courts are precluded from revisiting orders made by immigra-
tion judges.  It would not make sense, however, to offer that same 
protection for acts that go beyond those orders’ preclusive scope.  

20  Defendants claim that an alien can raise fear-based concerns 
through reopening IJ proceedings or petitioning the court of ap-
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peals for review.  E.g., April 10, 2025 Rough Tr. at 9:24-10:5 (“MR. 
ENSIGN:  Your Honor, they would have needed to raise it earlier 
or—and if we were in the second part of the [March] guidance, 
they also could manifest fear at that point and then it would go to 
screening.  So there’s that potentially available as well.  But, you 
know, to the extent they have awareness of that now, they should 
go back before the IJ and BIA.”); id. at 10:19-22 (“MR. ENSIGN:  
Your Honor, they would have needed to go to the BIA before [they 
are notified of third-country removal plans].  There’s nothing un-
der the [March] guidance that would require additional notice or 
an opportunity to challenge it at that moment.”); id. at 27:10-13 
(“[MR. ENSIGN:]  There is—the typical way it  . . .  would be 
raised is a motion to reopen if you haven’t raised it already, and 
then you can raise it to the Court of Appeals.”); id. at 44:2-11 
(“THE COURT:  So it happens Saturday morning, the person 
raises a fear that department disagrees—they make it through the 
first screening, the department disagrees.  That person is then go-
ing to be deported on Sunday morning.  As a practical matter, 
there’s no judicial review of that decision, right?  MR. ENSIGN: 
There would be administrative review potentially in the IJ.  THE 
COURT:  How would they do that?  It’s Saturday.  MR. ENSIGN:  
Your Honor, I don’t know the specifics of the IJ proceedings.”).  
This claim is either an effort to prevaricate or is deeply disingen-
uous.  The suggestion that an alien must—or even can—reopen an 
immigration proceeding at 6:00 a.m. on a Saturday prior to being 
removed that same weekend is preposterous on its face.  See, e.g., 
Exec. Office for Immigr. Rev., Boston Immigration Court, U.S. 
Dep’t of Just., https://www.justice.gov/eoir/boston-immigration-
court (last updated Apr. 9, 2025) (“The immigration court is open 
Monday to Friday except for federal holidays.”).  Further, Defend-
ants have provided no evidence or authority—only their own  
argument—that there is a way for Plaintiffs to successfully reopen 
their immigration proceedings as of right and do not address 
Plaintiffs’ well-supported contention that motions to reopen to as-
sert fear of removal to a country not designated in their removal 
order are routinely denied as speculative.  See PI Opp. at 8-9 (dis-
cussing only sua sponte motions to reopen process). Defendants’ 
contention is belied by both the evidence in the record and clear 

https://www.justice.gov/eoir/boston-immigration-court
https://www.justice.gov/eoir/boston-immigration-court
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For most aliens, directly moving to reopen is simply 
not an option.  “With a few narrow exceptions, the Im-
migration and Nationality Act limits petitioners to a sin-
gle motion to reopen filed within ninety days of a re-
moval order.”  Charles v. Garland, 113 F.4th 20, 23 (1st 
Cir. 2024) (citing 8 U.S.C. § 1229a(c)(7)(A), (c)(7)(C)(i); 
8 C.F.R. § 1003.2(c)(2)).  In the absence of any right to 
reopen the underlying immigration case, the petitioner 
can only ask the immigration court to reopen “sua 
sponte.”  Id.  Immigration courts have nearly unfet-
tered “discretion to decide whether to grant or deny sua 
sponte reopening.”  Id.; see also Phimmady v. Bondi, 
128 F.4th 18, 23 (1st Cir. 2025) (holding that judicial re-
view of immigration court’s decision not to reopen sua 
sponte is limited and that there is no legal error in de-
clining to reopen where plaintiff could not establish set-
tled practice of reopening cases sua sponte in similar cir-
cumstances). Consistent with this, Plaintiffs have pro-
vided sworn declarations indicating that their various 
attempts at reopening proceedings to seek CAT protec-
tions have been denied by IJs.  See Dkt. 8-8 ¶ 9 (explain-
ing that an IJ denied motion to reopen); Dkt. 8-18 ¶ 5 
(same); Dkt. 8-11 at 5-6 (IJ order denying motion to re-
open and noting that neither “Immigration Judges nor 
the Board of Immigration Appeals ha[s] jurisdiction to 
review any determination by officers of the DHS under 
8 C.F.R. § 241.15 regarding the country of removal. 
Nothing in this order forbids DHS from acting on its 
own authority to designate a country, or forbids the par-
ties from litigating that issue in any forum outside of the 
Executive Office of Immigration Review” (citations omit-
ted)); Dkt. 59-12 ¶¶ 12-18 (“If the United States govern-

 

case law on the limits of sua sponte motions to reopen.  See infra 
at 14-18. 
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ment were to remove Respondent to El Salvador under 
a separate authority, that is outside the jurisdiction of 
this Court to adjudicate and/or analyze.  Respondent’s 
relief would be sought in Federal court, not Immigra-
tion Court.”);21  Dkt. 59-13 at 4 (IJ order denying motion 
to reopen as premature where “Respondent was not 
seeking protection from removal to any particular coun-
try”).22  But see Dkt. 8-14 ¶ 7 (noting that an IJ granted 

 
21  The full reasoning for the IJ’s denial states:  

First, country conditions in El Salvador are not relevant to 
Respondent’s case.  Respondent was ordered removed by this 
court to his country of origin, Venezuela—not El Salvador.   

Second, Respondent’s fear of removal to El Salvador as a ‘Ven-
ezuelan national with Tattoos’ is tentative and speculative, at 
best.  Respondent has been ordered removed to Venezuela by 
this Court, not El Salvador.  If the United States government 
were to remove Respondent to El Salvador under a separate 
authority, that is outside the jurisdiction of this Court to adju-
dicate and/or analyze.  Respondent’s relief would be sought in 
Federal court, not Immigration Court, when and if that issue 
became ripe for review.   

Dkt. 59-12 at 4. 
22  There are further substantive and logistical barriers to filing 

motions to reopen, especially for pro se and detained aliens and 
those with limited English proficiency, and particularly where re-
movals are executed unexpectedly and with great haste.  See Dkt. 
59-9 (describing procedural, evidentiary, and substantive barriers 
to filing motions to reopen, especially for pro se and detained 
noncitizens given limitations on communication and mail access in 
immigration detention, as well as the impossibility of seeking reo-
pening without knowledge of the country to which someone will be 
deported); Dkt. 59-10 (same, and highlighting that pro se individ-
uals are unlikely to be aware of the availability of motions to reo-
pen as a procedural mechanism); Dkt. 59-11 (same, and highlight-
ing difficulties for detained individuals with limited English profi-
ciency and the likelihood of deportation while a motion to reopen 
is pending). 
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a motion to reopen proceedings for an alien currently in 
detention).23  

Even where an alien may move as of right, or in the 
unlikely event that the immigration court reopens the 
case sua sponte, there is no reason to believe that the 
court will entertain such preemptive CAT and withhold-
ing claims.  “[A]n applicant is not entitled to have the 
agency adjudicate claims of relief that relate ‘to a coun-
try that nobody is trying to send them to.’  ”  Sadychov 
v. Holder, 565 F. App’x 648, 651 (9th Cir. 2014) (quoting 
She v. Holder, 629 F.3d 958, 965 (9th Cir. 2010), super-
seded on other grounds by statute as stated in Dai v. 
Sessions, 884 F.3d 858, 867 n.8 (9th Cir. 2018)) (explain-
ing that “should circumstances change such that Azer-
baijan is the designated country of removal, the agency 
must provide [plaintiff] with notice and an opportunity 
to reopen his case for full adjudication of his claim of 
withholding of removal from Azerbaijan”).  Until an in-
dividual receives notice of the country to which he is be-
ing deported, he has no basis for reopening his immi-
gration case and no merits basis to seek withholding 
from a hypothetical third country.24  

 
23  Moreover, as a practical matter, even if Plaintiffs could viably 

seek to reopen their immigration proceedings without knowing 
where the Government intends to send them, Plaintiffs would then 
need to make separate cases for each and every potential country 
for which they might have a fear-based claim to avoid removal.  It 
is hard to imagine that this solution, which would dramatically clog 
the immigration courts—and would seem to pose an even greater 
hindrance to Defendants’ removal efforts than providing the 
sought-after notice in the first place—is what Congress intended. 

24  For this reason, the Court has declined to distinguish between 
those whose removal or withholding-only proceedings conclude be-
fore versus after entrance of this Court’s Order.  See April 10, 2025 
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The inability to effectively raise preemptive CAT 
and/or withholdings claims before an IJ precludes 
meaningful review in courts of appeals.  That is so be-
cause courts of appeals are limited to the administrative 
record, 8 U.S.C. § 1252(b)(4)(A), and are thus, at most, 
able to review the IJ’s discretionary decision not to re-
open the case or adjudicate hypothetical claims, which 
—when the motion or request concerns “a country that 
nobody is trying to send them to,” Sadychov, 565 F. 
App’x at 651—is not wrongly decided.  See id.  But even 
that may overstate the review available to petitioners. 
Multiple circuits have held that courts of appeals lack 
any jurisdiction to review discretionary decisions to re-
open.  See, e.g., Manyary v. Bondi, 129 F.4th 473, 479 
(8th Cir. 2025) (calling due-process argument raised 
through request to reopen sua sponte “  ‘an abuse of dis-
cretion argument in constitutional garb ’ ” (quoting 
Tamenut v. Mukasey, 521 F.3d 1000, 1005 (8th Cir. 
2008))); Mosere v. Mukasey, 552 F.3d 397, 400 (4th Cir. 
2009); see also Tamenut, 521 F.3d at 1004 (citing cases 
from ten circuits).25  Indeed, just over two months ago, 

 

Rough Tr. at 16:5-23 (considering the idea).  Whichever countries 
or fear-based claims an alien may attempt to raise during proceed-
ings, IJs are under no obligation to make findings about countries 
not previously identified as “proposed countr[ies] of removal.”  See 
8 C.F.R. § 1208.16(b) (defining eligibility with respect to that lim-
ited subset); id. § 1240.11(c)(1) (instructing IJs to advise aliens 
that they may apply to that subset (citing 8 C.F.R. § 1240.10)).   
Imposing a before-and-after distinction would require crafting a 
new, burdensome system for how immigration courts identify 
countries of removal and adjudicate related claims. 

25  Several of these cases appear to have since been superseded, 
see, e.g., Thompson v. Barr, 959 F.3d 476 (1st Cir. 2020), or quali-
fied in later decisions, see, e.g., Arzu-Robledo v. Garland, 2023 WL 
6532649, at *2 (5th Cir. Oct. 6, 2023). 
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the First Circuit openly doubted (and declined to re-
solve) whether it had jurisdiction to review the denial of 
a request to reopen involving consideration of factual 
circumstances.  Phimmady, 128 F.4th at 22 & n.2 (high-
lighting that the “Supreme Court has ‘express[ed] no 
opinion on whether federal courts may review [a] deci-
sion not to reopen removal proceedings.’ ” (quoting Ku-
cana v. Holder, 558 U.S. 233, 251 n.18 (2010)) (first al-
teration in Phimmady)).26  Accordingly, such preemp-
tive CAT and/or withholding claims, including the due-
process issues raised in this case, are precisely the type 
of “claims which cannot be raised in removal proceed-
ings and eventually brought to the court of appeals on a 
petition for review” that the First Circuit has held are 
“ ‘independent of, or wholly collateral to, the removal 
process,’ not ‘arising from’ it.”  See Gicharu, 983 F.3d 
at 16 (quoting Aguilar, 510 F.3d at 11). 

Finally, Defendants argue that “Congress, in its dis-
cretion, implemented [CAT] by directing the issuance 
of regulations, expressly depriving courts of jurisdic-

 
26  Even assuming jurisdiction, Phimmady gives a strong sense 

of just how unreviewable, on the merits, these motions to reopen 
really are.  In Phimmady, an alien sought to reopen his immigra-
tion case after the conviction that had rendered him removable was 
overturned.  128 F.4th at 20.  The Board of Immigration Appeals 
(“BIA”) denied the motion to reopen, and the First Circuit af-
firmed.  Id. at 25.  Although prior BIA decisions had established 
that reopening was “  ‘an extraordinary remedy reserved for truly 
exceptional situations,’  ” id. at 22 (quoting In re G-D-, 22 I. & N. 
Dec. 1132, 1133-34 (BIA 1999)), nothing required reopening, “[e]ven 
in truly exceptional situations,” id. (citing Charles, 113 F.4th at 
23).  As such, the First Circuit held that there is no legal error in 
the denial of a sua sponte motion to reopen unless a plaintiff shows 
that the BIA violated an established practice of granting similar 
sua sponte motions.  Id. at 23. 
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tion to review those regulations, and channeling all re-
view of individual CAT claims into review of final orders 
of removal.”27  PI Opp. at 10 (citing FARRA § 2242(d); 
8 U.S.C. § 1252(a)(4)).  But this argument runs squarely 
up against the overall problem with Defendants’ read-
ing of the statute—there can be no meaningful “review” 
of an issue that was not and could not have been raised 
in the first place.  As the Supreme Court held in Jen-
nings and the First Circuit confirmed in Aguilar, sec-
tion 1252(a)(4) cannot be read to strip jurisdiction over 
claims that could not have been raised in the removal 
proceedings.  See also E.O.H.C. v. Sec’y U.S. Dep’t of 
Homeland Sec., 950 F.3d 177, 188-90 (3d Cir. 2020) (hold-
ing that section 1252(a)(4) does not bar review “[w]hen 
a detained alien seeks relief that a court of appeals can-
not meaningfully provide on petition for review of a final 
order of removal”).  As Defendants initiated the third-
country-removal process at issue after the conclusion of 
removal proceedings—and because Plaintiffs have no 
opportunity to raise these issues before an IJ without 
some type of advance notice—there can be no judicial 
review as contemplated in the channeling provisions of 
section 1252(a)(4).  See also Compere v. Nielsen, 358 F. 
Supp. 3d 170, 177 n.8 (D.N.H. 2019) (finding section 
1252(a)(4) “plainly inapplicable” where the petitioner 

 
27  Defendants also highlight that CAT “is not self-executing.”   

PI Opp. at 10.  But CAT “has been implemented in the United 
States through FARRA and the subsequent regulations.”  See 
Saint Fort v. Ashcroft, 329 F.3d 191, 195-96 (1st Cir. 2003) (ex-
plaining how the Convention Against Torture was domesticated 
into federal law), superseded by statute on other grounds as stated 
in Hamid v. Gonzales, 417 F.3d 642, 647 (7th Cir. 2005); see also 
Nasrallah v. Barr, 590 U.S. 573, 580 (2020).  As courts do, this 
Court uses “CAT” to refer to the processes and protections as em-
bodied in the law.  See, e.g., Guzman Chavez, 594 U.S. at 530-31. 
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was not seeking review of CAT claim’s denial).  As such, 
neither section 1252(a) nor section 1252(b) bars this 
Court’s jurisdiction. 

B. Section 1252(g) 

The Supreme Court has explained that 8 U.S.C.  
§ 1252(g) 28  is “directed against a particular evil:  at-
tempts to impose judicial constraints upon prosecuto-
rial discretion.”  Reno v. Am.-Arab Anti-Discrimina-
tion  Comm.,  525  U.S.  471,  485  &  n.9  (1999)  [herein-
after AADC] (“Section 1252(g) seems clearly designed to 
give some measure of protection to  . . .  discretionary 
determinations.”).  In AADC, the Supreme Court em-
phasized that the provision does not encompass the uni-
verse of all possible acts and events arising from re-
moval proceedings, but rather instructs courts to read 
it as a narrow provision that “applies only to three dis-
crete actions that the Attorney General may take: her 
‘decision or action’ to ‘commence proceedings, adjudi-
cate cases, or execute removal orders.’ ”  Id. at 482 (em-
phases in original) (quoting section 1252(g) and declin-
ing to read it so expansively as to say, “no judicial re-
view in deportation cases unless this section provides 
judicial review”).   Accordingly, section 1252(g) does not 
refer to “all claims arising from deportation proceed-
ings.”  Id. 

 
28  8 U.S.C. § 1252(g) states, in pertinent part:  

Except as provided in this section and notwithstanding any 
other provision of law (statutory or nonstatutory)  . . .  no court 
shall have jurisdiction to hear any cause or claim by or on be-
half of any alien arising from the decision or action by the At-
torney General to commence proceedings, adjudicate cases, or 
execute removal orders against any alien under this chapter. 
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Following AADC, the First Circuit has held that sec-
tion 1252(g) does not bar review of the “lawfulness” of a 
removal-related action because such claims are “collat-
eral” to the discretionary decisions immunized by sec-
tion 1252(g).  Kong v. United States, 62 F.4th 608, 617 
(1st Cir. 2023); accord United States v. Hovsepian, 359 
F.3d 1144, 1155 (9th Cir. 2004) (en banc) (“The district 
court may consider a purely legal question that does not 
challenge the Attorney General’s discretionary author-
ity, even if the answer to that legal question—a descrip-
tion of the relevant law—forms the backdrop against 
which the Attorney General later will exercise discre-
tionary authority.”); Madu v. U.S. Att’y Gen., 470 F.3d 
1362, 1368 (11th Cir. 2006) (“While this provision bars 
courts from reviewing certain exercises of discretion by 
the attorney general, it does not proscribe substantive 
review of the underlying legal bases for those discre-
tionary decisions and actions.”); Bowrin v. U.S. INS, 
194 F.3d 483, 488 (4th Cir. 1999) (holding that section 
1252 “does not apply” to Government’s interpretations 
of law); see also Texas v. United States, 809 F.3d 134, 
164 (5th Cir. 2015), as revised (Nov. 25, 2015) (“The [Su-
preme] Court [in AADC] emphasized that § 1252(g) is 
not ‘a general jurisdictional limitation,’ but rather ‘ap-
plies only to three discrete actions.’ ” (quoting AADC, 
525 U.S. at 482)), affirmed by an equally divided court 
sub nom. United States v. Texas, 579 U.S. 547 (2016); 
cf. Camarena v. Dir., Immigr. & Customs Enf’t, 988 
F.3d 1268, 1271, 1272-73 & n.2 (11th Cir. 2021) (confirm-
ing its narrow reading of section 1252(g) in Madu, based 
on AADC, but finding that section 1252(g) barred re-
view of decision to remove pending discretionary waiver 
process). 
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Hewing close to the Supreme Court’s guidance in 
AADC and the First Circuit’s holding in Kong, this Court 
will not construe section 1252(g) to immunize an unlaw-
ful practice from judicial review.   See also Bowen v. 
Michigan Acad. of Family Physicians, 476 U.S. 667, 
671-72 (1986) (“[O]nly upon a showing of ‘clear and con-
vincing evidence’ of a contrary legislative intent should 
the courts restrict access to judicial review.”).  Here, 
Plaintiffs’ claims do not arise from Defendants’ discre-
tionary decisions to execute their removal orders. Nor 
do Plaintiffs challenge their removability.  What Plain-
tiffs challenge is Defendants’ authority to effectively 
depart from the removal orders by designating new 
countries for removal outside of the immigration pro-
ceedings and, in doing so, circumvent Plaintiffs’ due-
process rights and the carefully crafted scheme that 
Congress has set forth.29  See Tazu v. Att’y Gen. U.S., 
975 F.3d 292, 298 (3d Cir. 2020) (“[W]hen the Act de-
prives the Attorney General of the discretion to act, a 
challenge to that lack of statutory authority is not 
barred as a challenge to the exercise of discretion.”).  
These assertions are collateral to Defendants’ decision 
to execute Plaintiffs’ removal, and thus not subject to 

 
29  During the March 28, 2025 oral argument, Defendants agreed 

that, in designating additional countries of removal, the Govern-
ment drew its authority from statute.  March 28, 2025 Tr. at 6:12-
7:4.  That implies something beyond mere “execut[ion]” of an or-
der.  Cf. 8 U.S.C. 1252(g).  This plain reading of the statute is sup-
ported by the relevant regulations, which state that “the order of 
the immigration judge does not limit the authority of the Depart-
ment of Homeland Security to remove [an] alien to any other coun-
try as permitted by section 241(b) of the Act.”  8 C.F.R. § 1240.12(d) 
(emphasis added).  That such authority is not “limit[ed]” by an or-
der does not suggest that the authority is still pursuant to that 
order. 
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section 1252(g)’s jurisdictional bar.  See Kong, 62 F.4th 
at 617. 

This Court’s decision is in accord with numerous sis-
ter courts around the country that have recognized that 
section 1252(g) shields only discretionary decisions con-
cerning the three stages of the deportation process. See, 
e.g., Abrego Garcia v. Noem, — F. Supp. 3d —, 2025 WL 
1014261, at *7-8 (D. Md. Apr. 6, 2025), aff ’d, No. 25-
1345, 2025 WL 1021113 (4th Cir. Apr. 7, 2025) [herein-
after Abrego Garcia II], aff  ’d in relevant part sub nom. 
Noem v. Abrego Garcia, 604 U.S. —, 2025 WL 1077101 
(Apr. 10, 2025) (per curiam) [hereinafter Abrego Garcia 
III]; Gondal v. U.S. Dep’t of Homeland Sec., 343 F. 
Supp. 3d 83, 92 (E.D.N.Y. 2018); Coyotl v. Kelly, 261 F. 
Supp. 3d 1328, 1339-41 (N.D. Ga. 2017); Hovsepian, 359 
F.3d at 1155; Bowrin, 194 F.3d at 488.  But see Silva v. 
United States, 866 F.3d 938, 941 (8th Cir. 2017) (openly 
disagreeing with the Supreme Court’s reading of the 
statute, as articulated in AADC).  This Court may re-
view the purely legal question of whether the Constitu-
tion and relevant statutes require notice and an oppor-
tunity to be heard prior to removal of an alien to a third 
country.30  

 
30  Defendants’ out-of-circuit citations stand, at most, for the 

proposition that courts cannot indefinitely guarantee the pre-re-
moval completion of certain review processes.  See Rauda v. Jen-
nings, 55 F.4th 773, 777-78 (9th Cir. 2022) (finding no jurisdiction 
to halt removal pending appeal of motion to reopen removal pro-
ceedings); Camarena, 988 F.3d at 1273 (finding no jurisdiction to 
halt removal pending adjudication of discretionary applications for 
provisional unlawful presence waivers); E.F.L. v. Prim, 986 F.3d 
959, 964-65 (7th Cir. 2021) (finding no jurisdiction to halt removal 
pending adjudication of a petition under the Violence Against 
Women Act, for which there was no mandate, statutory or other-
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There is no question that, if eligibility is demon-
strated, withholding of removal and CAT protections 
are mandatory and removal to that country cannot oc-
cur.  See 8 C.F.R. §§ 1208.16(c) (withholding under 
CAT), 1208.17(a) (deferral of removal under CAT).  The 
only question is what right individuals have, under the 
Constitution and relevant statutes, to make that show-
ing. This Court has jurisdiction to hear that question. 

III. Motion for Class Certification 

Plaintiffs seek to certify a class, which they define as: 

All individuals who have a final removal order issued 
in proceedings under Section 240, 241(a)(5), or 238(b) 
of the INA (including withholding-only proceedings) 
whom DHS has deported or will deport on or after 
February 18, 2025, to a country (a) not previously 
designated as the country or alternative country of 
removal, and (b) not identified in writing in the prior 
proceedings as a country to which the individual 
would be removed. 

Dkt. 4 at 1. 

 

wise, that adjudication occur prior to removal).  Defendants also 
cite Foster v. Townsley, in which the Fifth Circuit held that that 
section 1252(g) extends to non-discretionary decisions.  PI Opp. at 
6 (citing Foster v. Townsley, 243 F.3d 210, 214 (5th Cir. 2001)).  But 
as Plaintiffs correctly note, the Fifth Circuit subsequently decided 
Flores-Ledezma v. Gonzales, 415 F.3d 375, 380 (5th Cir. 2005), in 
which the court held that section 1252(g) does not preclude juris-
diction over a challenge to the constitutionality of the statutory 
scheme, as opposed to a discretionary determination. Insofar as 
Tsering v. U.S. Immigr. & Customs Enf  ’t, 403 F. App’x. 339, 342-
43 (10th Cir. 2010), an unpublished decision, relies on Foster and 
its interpretation of AADC, this Court views it as an outlier among 
the circuit courts and will not follow its reasoning. 
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As a threshold matter, limitations on certain class-
wide injunctive relief under 8 U.S.C. § 1252(f )(1) do not 
preclude class certification or otherwise limit the Court’s 
ability to grant Plaintiffs’ requested class-wide relief.  
See Dkt. 52 (“Class Cert. Opp.”) at 7-10. 

Plaintiffs seek, among other relief, declaratory judg-
ment.  Compl. ¶¶ 118-22. “[S]ection 1252(f )(1) does not 
strip the lower courts of the power to grant declaratory 
relief.”  Brito v. Garland, 22 F.4th 240, 250 n.7 (1st Cir. 
2021) (citing Nielsen v. Preap, 586 U.S. 392, 402 (2019) 
(addressing the merits of the suit because “[w]hether 
the [District] [C]ourt had jurisdiction to enter such an 
injunction [under section 1252(f )(1)] is irrelevant be-
cause the District Court had jurisdiction to entertain 
the plaintiffs’ [class-wide] request for declaratory re-
lief ”)); accord Al Otro Lado v. Exec. Off. for Immigr. 
Rev., 120 F.4th 606, 625 (9th Cir. 2024); Make The Road 
New York v. Wolf, 962 F.3d 612, 635 (D.C. Cir. 2020); 
Alli v. Decker, 650 F.3d 1007, 1010-13 (3d Cir. 2011); 
Gonzalez v. Sessions, 325 F.R.D. 616, 626 (N.D. Cal. 
2018); Reid v. Donelan, 297 F.R.D. 185, 193 (D. Mass. 
2014), rev’d on other grounds, 819 F.3d 486 (1st Cir. 
2016), opinion withdrawn on reconsideration, 2018 WL 
4000993, at *1 (1st Cir. May 11, 2018) (citing Jennings, 
583 U.S. 281).  But see Hamama v. Adducci, 912 F.3d 
869, 880 n.8 (6th Cir. 2018) (treating the issue as unset-
tled but suggesting that declaratory relief might be un-
available).  Accordingly, certification is proper at least 
toward that relief. 

As to the requested injunctive relief, section 1252(f )(1) 
simply does not apply.  Section 1252(f )(1) generally pro-
hibits lower courts from ordering federal officials to 
take or to refrain from taking actions to enforce, imple-
ment, or otherwise carry out “the specified statutory 
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provisions,” other than on a case-by-case basis.   Gar-
land v. Aleman Gonzalez, 596 U.S. 543, 549-50 (2022).  
But the class-wide injunctive relief Plaintiffs seek—
concerning the availability of CAT protection, see Dkt. 
6-1—is based on a different statute, the Foreign Affairs 
Reform and Restructuring Act (“FARRA”).  See Saint 
Fort v. Ashcroft, 329 F.3d 191, 195-96 (1st Cir. 2003) (ex-
plaining how the Convention Against Torture was do-
mesticated into federal law), superseded by statute on 
other grounds as stated in Hamid v. Gonzales, 417 F.3d 
642, 647 (7th Cir. 2005).31  

Defendants would have the Court go beyond the 
plain meaning of the statute to imply a bar to actions 
that collaterally impact covered parts of the INA.  PI 
Opp. at 5-6.  However, section 1252(f )(1) cannot be read 
so broadly.  Starting from first principles, “[t]he title of 
a statute and the heading of a section are tools available 
for the resolution of a doubt about the meaning of a stat-
ute.”  Yates v. United States, 574 U.S. 528, 540 (2015) 
(quoting Almendarez-Torres v. United States, 523 U.S. 
224, 234 (1998)).  Here, the title of the section is “Judi-
cial Review of Orders of Removal.”  110 Stat. 3009-607 
(codified in 8 U.S.C. § 1252).  Thus, the text of the stat-

 
31  It is admittedly confusing that FARRA’s provisions are inter-

mingled with the INA’s in the U.S. Code.  See generally 8 U.S.C. 
§ 1231.   However, the Ninth Circuit has helpfully clarified that 
section 1252(f  )(1), in its authoritative Statutes at Large version, 
refers only to “the provisions of chapter 4 of title II [of the INA], 
as amended by” the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996.  Galvez v. Jaddou, 52 F.4th 821, 830 
(9th Cir. 2022).  Further, because CAT protections were codified 
in FARRA in 1998, CAT protections are not covered by section 
1252(f  )(1)’s bar related only to INA provisions as amended in 1996.  
See FARRA, § 2242(a); Galvez, 52 F.4th at 830. 
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ute itself implies that the limitation applies only to cases 
arising out of such review.  Texas v. United States, 524 
F. Supp. 3d 598, 640-41, 667-68 (S.D. Tex. 2021) (“Sec-
tion 1252 concerns ‘[j]udicial review of orders of re-
moval.’ ” (quoting the title of 8 U.S.C. § 1252)) (reading 
section 1252 as a whole as “deal[ing] with  . . .  judicial 
review of orders of removal” and rejecting the argu-
ment that the INA’s various limiting provisions collec-
tively “establish Congress’s overall intent to preclude 
judicial review of most if not all of DHS’s policy deci-
sions with respect to immigration enforcement”) (en-
joining pause of removals).  Other subsections of 1252 
concerning review of removal orders are interpreted 
narrowly to exclude collateral claims.  See Jennings, 
583 U.S. at 294; Aguilar, 510 F.3d at 11.  The Court sees 
no basis to graft on Defendants’ proposed, additional 
meaning. 

Defendants cite Aleman Gonzalez for the proposi-
tion that section 1252(f )(1) applies not just to the explic-
itly covered parts of the statute but to “the way that 
[those parts] [are] being carried out.”  PI Opp. at 5 
(quoting Aleman Gonzalez, 596 U.S. at 550 (emphasis 
added)) (brackets added).  But this puts words into the 
Supreme Court’s mouth—that part of the Aleman Gon-
zalez opinion dealt with an entirely different issue. 32   
Indeed, the Aleman Gonzalez Court not only explicitly 
limited its discussion to the “covered immigration pro-
visions,” Aleman Gonzalez, 596 U.S. at 552,33 but sug-

 
32  See Aleman Gonzalez, 596 U.S. 543, 551-52 (2022) (considering 

whether section 1252(f  )(1) applies only to “the covered immigra-
tion provisions  . . .  ‘as properly interpreted’  ” or as “operat[ed]” 
in practice by the Government). 

33  See also id. at 551 (“The respondents in both cases were de-
tained pursuant to § 1231(a)(6), and no one disputes that § 1231(a)(6) 
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gested in dicta that “a court may enjoin the unlawful op-
eration of a provision that is not specified in § 1252(f )(1) 
even if that injunction has some collateral effect on the 
operation of a covered provision.”  Id. at 553 n.4 (em-
phasis removed) (citing Gonzales v. DHS, 508 F.3d 1227, 
1233 (9th Cir. 2007)). 

The Fifth Circuit put it well and plainly in Texas v. 
United States Department of Homeland Security, 123 
F.4th 186, 209-10 (5th Cir. 2024): 

Texas does not seek to enjoin the operation of any of 
the provisions listed in § 1252(f )(1).  It seeks an in-
junction only against conduct—namely, cutting or 
other destruction of its c-wire—unauthorized by  
§ 1357(a)(3).  Accordingly, because § 1357(a)(3) is not 
one of the statutes referenced in § 1252(f )(1), the in-
junction Texas seeks is not barred.   Such an injunc-
tion would, at most, have only a “collateral effect on 
the operation” of the covered statutes (specifically, 
§§ 1225 and 1226).   Aleman Gonzalez, 596 U.S. at 
553 n.4, 142 S. Ct. 2057.   That is especially the case 
here, where the district court found Defendants were 
cutting c-wire neither to detain aliens nor to respond 
to emergencies. 

Defendants respond that, in essence, they are the ul-
timate judges of whether § 1252(f )(1)’s bar applies.  
They argue Aleman Gonzalez prohibits injunctions 
of uncovered statutes that “in the Government’s view” 
impact its ability to enforce the covered sections 
listed in § 1252(f )(1).  That is badly mistaken.  Con-
gress legislated which sections are covered by  

 

is among the provisions the ‘operation’ of which cannot be ‘enjoined 
or restrained’ under § 1252(f  )(1).”). 
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§ 1252(f )(1).  The Executive Branch does not get to 
propose additions.  See U.S. Const. art. I, § 1 (vesting 
“All legislative Powers” in Congress). 

See also Gonzalez v. ICE, 975 F.3d 788, 814 (9th Cir. 
2020) (holding that “§ 1357(d) is not located in Part IV 
[of the INA], and thus § 1252(f )(1)’s limitations do not 
apply”); O.A. v. Trump, 404 F. Supp. 3d 109, 158 (D.D.C. 
2019) (holding that section 1252(f )(1) does not bar an in-
junction based on 8 U.S.C. § 1158(b)(1) since it is not a 
covered provision); Doe v. Wolf, 424 F. Supp. 3d 1028, 
1044-45 (S.D. Cal. 2020) (finding that section 1252(f )(1) 
did not bar class-wide injunctive relief with regards to 
access to counsel during non-refoulement interviews 
because the relief was not governed by sections 1221-
32); Philadelphia Yearly Meeting of Religious Soc’y of 
Friends v. U.S. Dep’t of Homeland Sec., — F. Supp. 3d 
—, 2025 WL 585768, at *13 (D. Md. Feb. 24, 2025) 
(“Moreover, § 1252(f )(1) does not bar injunctions affect-
ing DHS’s authority pursuant to provisions of the INA 
outside of §§ 1221-1232 ‘simply because of collateral ef-
fects on a covered provision.’ ” (quoting Al Otro Lado, 
120 F.4th at 627)).  Thus, the requested class-wide re-
lief, limited only to otherwise removable aliens with po-
tential CAT protection claims, falls outside of section 
1252(f )(1)’s bar. 

A. Legal Standard 

Class actions serve as “an exception to the usual rule 
that litigation is conducted by and on behalf of the indi-
vidual named parties only.”  Comcast Corp. v. Behrend, 
569 U.S. 27, 33 (2013) (citation and internal quotations 
omitted).  A court may certify a class only if it finds that 
the proposed class satisfies all the requirements of Fed 
R. Civ. P. 23(a) (“Rule 23(a)”) and that class-wide adju-
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dication is appropriate for one of the reasons set forth 
in the relevant subsection of Fed. R. Civ. P. 23(b) (“Rule 
23(b)”).  Smilow v. Sw. Bell Mobile Sys., Inc., 323 F.3d 
32, 38 (1st Cir. 2003).  “Rule 23(a) requires that (1) there 
be numerosity, (2) there be common questions of law or 
fact, (3) the class representative’s claims be typical of 
the class, and (4) the representative’s representation of 
the class be adequate.”  In re New Motor Vehicles Ca-
nadian Exp. Antitrust Litig., 522 F.3d 6, 18 (1st Cir. 
2008) (citing Fed. R. Civ. P. 23(a)).  Plaintiffs seek cer-
tification under Rule 23(b)(2), Dkt. 4, which requires 
that “the party opposing the class has acted or refused 
to act on grounds that apply generally to the class, so 
that final injunctive relief or corresponding declaratory 
relief is appropriate respecting the class as a whole,” 
Fed R. Civ. P. 23(b)(2).  For both Rule 23(a) and 23(b), 
Plaintiffs must establish each of the elements; failure to 
establish any element will defeat class certification.  See 
Smilow, 323 F.3d at 38. 

B. Discussion 

 1. 23(a)(1) Numerosity 

To satisfy the numerosity requirement, a plaintiff 
must demonstrate that the class is so numerous that 
joinder would be “impracticable.”  Fed. R. Civ. P. 23(a)(1).  
The requirement presents a “low hurdle,” S. States Po-
lice Benevolent Ass’n v. First Choice Armor & Equip., 
Inc., 241 F.R.D. 85, 87 (D. Mass. 2007), but “mere spec-
ulation as to the number of parties involved is not suffi-
cient to satisfy Rule 23(a)(1),” Swack v. Credit Suisse 
First Boston, 230 F.R.D. 250, 258 (D. Mass. 2005). 
“[G]enerally if the named plaintiff demonstrates that 
the potential number of plaintiffs exceeds 40, the first 
prong of Rule 23(a) has been met.”  Garcia-Rubiera v. 
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Calderon, 570 F.3d 443, 460 (1st Cir. 2009) (citation 
omitted); see also Connor B. ex rel. Vigurs v. Patrick, 
272 F.R.D. 288, 292 (D. Mass. 2011).  The numerosity 
requirement imposes only a “low threshold,” Garcia-
Rubiera, 570 F.3d at 460, particularly where, as here, 
Plaintiffs seek only injunctive or declaratory relief, 
Reid, 297 F.R.D. at 189 (“[T]he threshold may be re-
laxed when a party seeks only declaratory or injunctive 
relief, since the inclusion of future members increases 
the impracticability of joinder.” (citation omitted)); see 
also Gomes v. Acting Sec’y, U.S. Dep’t of Homeland 
Sec., 561 F. Supp. 3d 93, 99 (D.N.H. 2021) (certifying a 
class where “the number of current and future mem-
bers of the putative class exceeds 40 persons” (emphasis 
added)). 

Defendants do not dispute that Plaintiffs have met 
the numerosity requirement, see generally Class.  Cert. 
Opp., and the Court finds this requirement met by 
Plaintiffs’ identification of hundreds of potential class 
members, Dkts. 8-4, 8-8-23 (identifying individuals with 
final removal orders who were removed under the chal-
lenged policies and practices or are similarly at risk of 
unnoticed removal). 

 2. 23(a)(2) Commonality 

Satisfying the commonality requirement in the in-
stant case is simple and straightforward:  Plaintiffs seek 
a single, common order that Defendants comply with 
the strictures of due process before deporting them to 
a county not covered by their final orders of removal.   
Defendants’ arguments to the contrary are uncompel-
ling. 

The commonality requirement is met when “there 
are questions of law or fact common to the class.”  Fed. 



255 

 

R. Civ. P. 23(a)(2).  To satisfy this requirement, a plain-
tiff must demonstrate that the proposed class’s claims 
“depend upon a common contention,” the resolution of 
which is “central to the validity” of each of the class’s 
claims.  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 
350 (2011); see also Parent/Professional Advocacy 
League v. City of Springfield, 934 F.3d 13, 28-29 (1st 
Cir. 2019).   The commonality requirement is a “low 
bar.”  In Re New Motor Vehicles, 522 F.3d at 19.  Courts 
have found that “a single common question is sufficient 
to satisfy the requirements of Rule 23(a)(2).”  Gomes, 
561 F. Supp. 3d at 99; see also Reid, 297 F.R.D. at 189. 

Defendants argue that the proposed class is overly 
broad, includes “clear dissimilarities between the pro-
posed class and its proposed representatives,” and in-
cludes aliens with “different processes and pathways 
for relief.”  Class. Cert. Opp. at 11-14.  As such, Defend-
ants argue class certification is not appropriate.  Id. 

The commonality requirement is met, notwithstand-
ing purported or actual dissimilarities among named 
and potential class members, based on the common due-
process issue.  Due process adheres regardless of the 
removal context.  See Khouzam v. Att’y Gen., 549 F.3d 
235, 256-57 (3d Cir. 2008) (“In fact, the basic dictates of 
due process must be met whether an alien facing re-
moval overstayed a visa,  . . .  entered the country un-
detected,  . . .  or became a legal resident but then com-
mitted an enumerated crime.” (citations omitted)).  
That specific circumstances may differ among the vari-
ous putative class members does not undermine that 
they all seek notice and an opportunity to be heard, and 
the opportunity to challenge a policy or practice which 
allegedly denies it.  See, e.g., Gomes, 561 F. Supp. 3d at 
101 (“[T]he existence of individual differences among 
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putative class members does not foreclose a finding of 
commonality so long as least one common issue is 
raised.”). 

Likewise, that some members may present addi-
tional, individualized issues, e.g., return to the United 
States if unlawfully removed,34 does not affect common-

 
34  Defendants acknowledge that there are procedures to compel 

the return of illegally removal individuals.  See March 28, 2025 Tr. 
at 17:12-13 (“Yes, Your Honor.  There are procedures for that.”); 
see also ICE Policy Directive No. 11061.1, § 1, Facilitating the Re-
turn to the United States of Certain Lawfully Removed Aliens 
(Feb. 24, 2012), perma.cc/95AT-VN72 (describing process for fa-
cilitating return of certain lawfully removed aliens whose petitions 
for review are granted after their removal).  Courts regularly or-
der the return of wrongfully removed individuals.  See, e.g., Nken 
v. Holder, 556 U.S. 418, 435 (2009) (discussing how removed indi-
viduals “can be afforded effective relief by facilitation of their re-
turn”); Abrego Garcia III, 2025 WL 1077101, at *1 (denying appli-
cation to stay requirement that the Government “facilitate” plain-
tiff’s return after wrongful removal); Abrego Garcia II, 2025 WL 
1021113, at *2-3 (Thacker, J., concurring) (holding that the court 
retained jurisdiction because the decision to remove plaintiff to a 
country for which he had withholding of removal “was not one that 
was within [the Attorney General’s] lawful discretion” and “was 
not the enforcement of a valid order of removal”); id. at *6 (“Nor 
can the Government be permitted to disclaim any ability to return 
those it has wrongfully removed by citing their physical presence 
in a foreign jurisdiction.”); Ramirez v. Sessions, 887 F.3d 693, 707 
(4th Cir. 2018) (directing the Government “to facilitate [plaintiff  ’s] 
return to the United States” from El Salvador); Gordon v. Barr, 
965 F.3d 252, 261 (4th Cir. 2020) (similar); Nunez-Vasquez v. Barr, 
965 F.3d 272, 287 (4th Cir. 2020) (directing the Government “to 
return [plaintiff] to the United States”); Orabi v. Att’y Gen., 738 
F.3d 535, 543 (3d Cir. 2014) (similar). Here, the putative class 
members already have been awarded withholding of removal, and 
as discussed below, infra Section IV(B)(1), Plaintiffs are likely to 
succeed on the merits that they are and were entitled to due pro-
cess in order to assert their statutory rights to seek CAT protec-
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ality.  See Tassinari v. Salvation Army, — F.R.D. —, 
2025 WL 972724, at *7 n.12 (D. Mass. Mar. 26, 2025) 
(“Defendant’s identified individualized issues really boil 
down to one common question.”).  “Ultimately, the gra-
vamen of Defendant[s’] challenges on commonality re-
ally goes not to whether common issues exist but rather 
to whether common issues predominate over individual 
ones; this is not a concern for a 23(b)(2) class [seeking 
injunctive or declaratory relief], as predominance is a 
requirement for certifying a class only under 23(b)(3).”  
Id. at *7 (citing Donovan v. Philip Morris USA, Inc., 
268 F.R.D. 1, 11 (D. Mass. 2010) (reviewing First Cir-
cuit case law)). 

“Plaintiffs in this case have identified a single alleged 
practice”—Defendants’ system-wide policy or practice 
of designating aliens for removal to a third country with-
out first providing those aliens notice and an opportunity 
to apply for protection from removal to that country—
“that provides the basis for every class member’s in-
jury.”  Ramirez v. ICE, 338 F. Supp. 3d 1, 42-50 (D.D.C. 
2018) (certifying class of immigrant teens challenging 
transfers to ICE custody).  Regardless of differences in 
the removal procedures applicable to each class mem-
ber, they all seek to establish their right to due pro-
cess.35  See Savino v. Souza, 453 F. Supp. 3d 441, 451 (D. 

 

tions prior to removal, making such removals without due process 
wrongful. 

35  The Court rejects Defendants’ implicit argument that allega-
tions of due-process violations cannot ever sustain a class action.  
Class. Cert. Opp. at 14.  While “due process is flexible” and can 
vary depending on the situation, Matthews, 424 U.S. at 321, the 
basics are clear: “[t]he fundamental requirement of due process is 
the opportunity to be heard at a meaningful time and in a mean-
ingful manner,” id. at 333; see also id. at 348 (“The essence of due 
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Mass. 2020) (determining “that the admittedly signifi-
cant variation among the Detainees does not defeat 
commonality”); Quadrelli v. Moniz, 2020 WL 3051778, 
at *5 (D. Mass. June 8, 2020) (following courts that have 
certified classes of individuals “who have alleged a gen-
eral risk of harm due to a policy or practice, even if 
there might additionally be a unique or distinct impact 
as to an individual putative class member”). 

Since Plaintiffs have identified a single, common ques-
tion at the heart of the claims, commonality has been 
satisfied.  See Gomes, 561 F. Supp. 3d at 99 (“[A] single 
common question is sufficient to satisfy the require-
ments of Rule 23(a)(2).”).  Answering the common legal 
question of whether Defendants must afford aliens with 
due process (and of what that due process consists) prior 
to removal to a third country will “drive the resolution 
of the litigation.”  Ramirez, 338 F. Supp. 3d at 45 (cleaned 
up). 

 

process is the requirement that ‘a person in jeopardy of serious 
loss (be given) notice of the case against him and opportunity to 
meet it.’  ” (citation omitted)); Mullane v. Cent. Hanover Bank & 
Trust Co., 339 U.S. 306, 314 (1950) (“An elementary and fundamen-
tal requirement of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, under all the cir-
cumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objec-
tions.”).  As such, courts have certified classes asserting due-pro-
cess claims under Rule 23(b), without raising commonality con-
cerns.  See Charles Alan Wright & Arthur R. Miller, 7AA Federal 
Practice and Procedure § 1776.1 (3d ed.) (collecting cases); Gar-
cia-Rubiera, 570 F.3d at 456-58, 461 (remanding with instructions 
to certify, under Rule 23(b)(2), a class challenging, among other 
things, a lack of notice under the Due Process Clause). 
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Thus, the Court finds that Plaintiffs have satisfied 
the commonality requirement under Rule 23(a)(2). 

 3. 23(a)(3) Typicality 

The typicality requirement mandates that the “claims 
or defenses of the representative parties are typical of 
the claims or defenses of the class.”  Fed. R. Civ. P. 
23(a)(3).  Typicality does not require that all putative 
class members share identical claims or defenses.  In re 
Credit Suisse-AOL Secs. Litig., 253 F.R.D. 17, 23 (D. 
Mass. 2008) (citing Swack, 230 F.R.D. at 260); see also 
DaSilva v. Border Transfer of MA, Inc., 296 F. Supp. 
3d 389, 405 (D. Mass. 2017) (“Even relatively pro-
nounced factual differences will generally not preclude 
a finding of typicality where there is a strong similarity 
of legal theories or where the claim arises from the same 
practice or course of conduct.” (quotation omitted)). In-
stead, typicality is established if the claims of the class 
representative “arise[] from the same event or practice 
or course of conduct that gives rise to the claims of other 
class members, and  . . .  are based on the same legal 
theory.”  Garcia-Rubiera, 570 F.3d at 460 (citation 
omitted). 

Defendants argue that “[t]he proposed class lacks 
typicality for the same reasons it lacks commonality” 
and that “the class representatives are not part of the 
proposed class and do not possess the same interest or 
suffer the same injury as the proposed class members 
because they cannot demonstrate they will be removed 
absent any notice or opportunity to assert a fear-based 
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claim.”  Class Cert. Opp. at 15-16 (emphases in origi-
nal).36  

Typicality is satisfied here for largely the same rea-
sons that commonality is satisfied.  The named Plain-
tiffs and putative class members all share an identical 
interest in an injunction mandating due-process protec-
tions prior to their removal to a third country.  Defend-
ants have taken the position that there is no due process 
entitled to any alien, under any method of removal, pri-
or to removal to a third country regardless of any po-
tentiality that such an alien will be tortured or mur-
dered upon arrival.  See March 28, 2025 Tr. at 10:17-11:1 
(“THE COURT:  In this posture, where it is the discre-
tionary decision of the department that’s changing the 
third-party designation, does the person who’s going to 
be deported have a right to be informed and be given an 
opportunity to be heard as to the dangerousness of that 
third country designation?  MS. LARAKERS: DHS’s 
position is no.  THE COURT:  They don’t have to be told 
anything and given no opportunity to be heard?  MS. 
LARAKERS:  DHS’s position is no.”).  Between De-
fendants’ representations to the Court and the Court’s 

 
36  Defendants also argue that “Plaintiffs[] attempt to meet typi-

cality by expanding the description of their class” to apply the 
class to “to any alien with a final order of removal under the three 
named removal statutes regardless of what procedures DHS ap-
plied to their removal to a third country .”  Class. Cert. Opp. at 15.  
However, Plaintiffs have asserted a consistent class definition 
throughout this case, and by its plain language, the class definition 
applies only to those aliens who have been or will be attempted 
removed to a third country without meaningful notice and oppor-
tunity to contest the removal.  Thus, whether an alien is a part of 
the class inherently depends on whether the alien received said 
notice and opportunity to be heard, i.e., on the Government’s own 
inaction and inaction. 
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ultimate finding that the procedures outlined in the 
March Guidance do not provide adequate due process, 
see infra at 42-43, the Court finds that the named and 
unnamed Plaintiffs alike share an identical interest in 
challenging Defendants’ alleged practice of removing 
individuals to third countries without notice and an op-
portunity to be heard, and, as such, satisfy the typicality 
requirement under Rule 23(a)(2). 

 4. 23(a)(4) Adequacy of Representation 

The adequacy requirement is met when the repre-
sentative parties will “fairly and adequately protect the 
interests of the class.”  Fed. R. Civ. P. 23(a)(4).  This 
inquiry “serves to uncover conflicts of interest between 
named parties and the class they seek to represent.”  
Amchem Products, Inc. v. Windsor, 521 U.S. 591, 625 
(1997).  Adequacy is satisfied if (1) there is no conflict 
between the interest of the named Plaintiffs and the 
class members and (2) counsel chosen by the named 
Plaintiffs are qualified and able to litigate the claims 
vigorously.37  S. States Police, 241 F.R.D. at 88 (citing 
Andrews v. Bechtel Power Corp., 780 F.2d 124, 130 (1st 
Cir. 1985)).  Merely lacking identical interest, however, 
is not enough for a representative party to be found in-
adequate.  Murray v. Grocery Delivery E-Servs. USA 
Inc., 55 F.4th 340, 345-46 (1st Cir. 2022) (citing Cohen 
v. Brown Univ., 16 F.4th 935, 945 (1st Cir. 2021)). 

Defendants argue that “Plaintiffs fail to meet the ad-
equacy requirement for the same reasons Plaintiffs fail 
to meet the commonality and typicality requirements.”  
Class Cert. Opp. at 16.  But the adequacy requirement 

 
37  Defendants do not contest the adequacy of Plaintiffs’ counsel.  

See Class Cert. Opp. at 16. 
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looks to whether the named Plaintiffs will fairly and ad-
equately protect the interests of the proposed class.  See 
S. States Police, 241 F.R.D. at 88.  There is nothing in 
the record to suggest that the named Plaintiffs seek any 
unique or additional benefit from this litigation that 
may make their interests different from or adverse to 
those of absent class members.  Cf. Amchem, 521 U.S. 
at 626-27 (holding that adequacy requirement was not 
met where named plaintiffs stood to benefit dispropor-
tionately and at the expense of other potential class 
members).  Thus, the Court finds that Plaintiffs have 
satisfied the adequacy requirement under Rule 23(a)(2). 

 5. 23(b)(2) Injunctive or Declaratory Class 

Rule 23(b)(2) requires that “the party opposing the 
class has acted or refused to act on grounds that apply 
generally to the class, so that final injunctive relief or 
corresponding declaratory relief is appropriate respect-
ing the class as a whole.”  Fed. R. Civ. P. 23(b)(2).  “The 
key to the (b)(2) class is ‘the indivisible nature of the 
injunctive or declaratory remedy warranted—the no-
tion that the conduct is such that it can be enjoined or 
declared unlawful only as to all of the class members or 
as to none of them.’ ”   Wal-Mart Stores, 564 U.S. at 360 
(quoting Richard A. Nagareda, Class Certification in 
the Age of Aggregate Proof, 84 N.Y.U. L. REV. 97, 132 
(2009)). “[C]ivil rights actions  . . .  where a party 
charges that another has engaged in unlawful behavior 
towards a defined group, are prime examples of Rule 
23(b)(2) classes.”  Reid, 297 F.R.D. at 193 (quotation 
omitted). 

Defendants’ first set of arguments goes mainly to 
whether the named Plaintiffs have valid claims.  See 
Class Cert. Opp. at 17 (arguing that O.C.G. received no-
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tice of his removal and had an opportunity to assert 
fear-based claims); id. (arguing that E.F.D. and M.M. 
have an adequate remedy in a motion to reopen); id. at 
17-18 (arguing that the claims of D.V.D. and M.M. are 
speculative and unripe).  But these arguments, which go 
to the merits of the individual claims, are inappropriate 
to consider on a motion for class certification.  “Although  
. . .  a court’s class-certification analysis  . . .  may ‘en-
tail some overlap with the merits of the plaintiff’s un-
derlying claim,’ Rule 23 grants courts no license to en-
gage in free-ranging merits inquiries at the certification 
stage.”  Amgen Inc. v. Connecticut Ret. Plans & Tr. 
Funds, 568 U.S. 455, 465-66 (2013) (quoting Wal-Mart 
Stores, 564 U.S. at 351).  To the extent Defendants’ im-
plied argument is that these individual infirmities be-
speak some sort of “fatal similarity” common to the 
whole proposed class, “[s]uch a contention is properly 
addressed at trial or in a ruling on a summary-judgment 
motion.”  Id. at 470.38  

More broadly, Defendants argue that, “[t]o the ex-
tent Plaintiffs are entitled to some additional proce-
dures under the Due Process Clause, those procedures 
would be different for each alien depending on the un-
derlying facts and circumstances of their case.”  Class 
Cert. Opp. at 18.  But Defendants have not provided the 
Court with a single example of how an “underlying fact” 
and/or “circumstance” might lead to different procedural 
minima for one individual versus another.  Cf. Reid v. 
Donelan, 17 F.4th 1, 9 (1st Cir. 2021) (finding certifica-
tion improper where district court recognized that “re-

 
38  The Court instead addresses these arguments in its analysis 

of Plaintiffs’ motion for a preliminary injunction.  See infra Section 
IV(B)(1). 
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lief must be adjudicated on an individual basis”).  De-
fendants’ own contention that—if due process applies to 
third-country removals—the March Guidance is suffi-
cient, PI Opp. at 8, recognizes that it is possible to es-
tablish a baseline for all putative class members.  The 
Court does not find that the claims here “hinge on the 
individual circumstances of each class member.”  Reid, 
17 F.4th at 11.  Rather, Defendants have taken a broad 
position, subject to class-wide challenge. 

In sum, Plaintiffs challenge a policy or practice that 
impacts all putative class members: failing to provide 
meaningful notice and opportunity to present a fear-
based claim before executing removal to a third coun-
try.  In doing so, Plaintiffs seek injunctive and declara-
tory relief that applies to the class as a whole, satisfying 
Rule 23(b)(2). 

IV. Preliminary Injunction 

A. Legal Standard 

“[T]he issuance of preliminary injunctive relief is ‘an 
extraordinary and drastic remedy that is never awarded 
as of right.’ ”  Howe v. U.S. Bank Nat’l Ass’n as Tr. for 
RMAC Tr. Series 2016-CTT, 440 F. Supp. 3d 99, 102 (D. 
Mass. 2020) (quoting Peoples Fed. Sav. Bank v. People’s 
United Bank, 672 F.3d 1, 8-9 (1st Cir. 2012)).  “A plain-
tiff seeking a preliminary injunction must establish that 
he is likely to succeed on the merits, that he is likely to 
suffer irreparable harm in the absence of preliminary 
relief, that the balance of equities tips in his favor, and 
that an injunction is in the public interest.”  Together 
Emps. v. Mass Gen. Brigham Inc., 32 F.4th 82, 85 (1st 
Cir. 2022) (quoting Winter v. Nat. Res. Def. Council, Inc., 
555 U.S. 7, 20 (2008)).  Of the four factors, likelihood of 
success “weighs most heavily” in the analysis. Ryan v. 
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U.S. Immigr. & Customs Enf  ’t, 974 F.3d 9, 18 (1st Cir. 
2020). 

In deciding a motion for preliminary injunction, 
“[t]he court may accept as true ‘well-pleaded allegations 
[in the complaint] and uncontroverted affidavits. ’ ”  
C&W Facility Servs. Inc. v. Mercado, 2018 WL 
4854630, at *2 (D. Mass. Oct. 5, 2018) (quoting Rohm & 
Haas Elec. Materials, LLC v. Elec. Cirs. Supplies, Inc., 
759 F. Supp. 2d 110, 114 n.2 (D. Mass. 2010)).  “The 
Court may also rely on otherwise inadmissible evidence, 
including hearsay, in deciding a motion for preliminary 
injunction.”  Bos. Taxi Owners Ass’n, Inc. v. City of 
Bos., 84 F. Supp. 3d 72, 78 (D. Mass. 2015) (citing Asseo 
v. Pan Am. Grain Co., 805 F.2d 23, 26 (1st Cir. 1986)). 

B. Discussion 

 1. Likelihood of Success 

Plaintiffs have established that they are likely to suc-
ceed in showing that Defendants have a policy or prac-
tice of executing third-country removals without pro-
viding notice and a meaningful opportunity to present 
fear-based claims, and that such policy or practice con-
stitutes a deprivation of procedural due process. 

“To establish a procedural due process violation, the 
plaintiff ‘must identify a protected liberty or property 
interest and allege that the defendants, acting under 
color of state law, deprived [him]  of  that  interest  with-
out constitutionally adequate process.’ ”  Gonzalez-Droz  
v. Gonzalez-Colon, 660 F.3d 1, 13 (1st Cir. 2011) (quot-
ing Aponte-Torres v. Univ. of P.R., 445 F.3d 50, 56 (1st 
Cir. 2006)).  “The basic purport of the constitutional re-
quirement is that, before a significant deprivation of lib-
erty or property takes place at the state’s hands, the af-
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fected individual must be forewarned and afforded an 
opportunity to be heard ‘at a meaningful time and in a 
meaningful manner.’ ”  Amsden v. Moran, 904 F.2d 748, 
753 (1st Cir. 1990) (quoting Armstrong v. Manzo, 380 
U.S. 545, 552 (1965)). 

Congress clearly established the right to deferral or 
withholding of removal based on a legitimate fear-based 
claim.  Jama v. Immigr. & Customs Enf  ’t, 543 U.S. 335, 
348 (2005) (explaining that individuals who “face perse-
cution or other mistreatment in the country designated” 
as their place of removal “have a number of available 
remedies,” by statute, regulation, and under interna-
tional law, to “ensur[e] their humane treatment”). 

More generally speaking, “ ‘[i]t is well established 
that the Fifth Amendment entitles aliens to due process 
of law’ in the context of removal proceedings.”  Trump 
v. J.G.G., 604 U.S. —, 2025 WL 1024097, at *2 (Apr. 7, 
2025) (per curiam) [hereinafter J.G.G. III] (quoting 
Reno v. Flores, 507 U.S. 292, 306 (1993)). As all nine Su-
preme Court justices agreed less than two weeks ago, 
this means that “notice must be afforded within a rea-
sonable time and in such a manner as will allow them to 
actually seek  . . .  relief in the proper venue before 
such removal occurs.”  Id.; see also id. (Kavanaugh, J., 
concurring) (“[A]ll nine Members of the Court agree 
that judicial review is available.”); id. at *6 (Sotomayor, 
J., dissenting) (“That means, of course, that the Govern-
ment cannot usher any detainees  . ..  onto planes in a 
shroud of secrecy.”). 

Likewise, there can be no disagreement that the 
same constitutional guarantees apply to withholding-
only relief.  Guzman Chavez, 594 U.S. at 557 (Breyer, 
J., dissenting) (“And all here agree that the aliens are 
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legally entitled to seek  . . .  withholding-only relief.” 
(citing Fernandez-Vargas v. Gonzalez, 548 U.S. 30, 35 
n. 4 (2006))); Abrego Garcia III, 2025 WL 1077101, at *2 
(Sotomayor, J., concurring) (explaining that the Gov-
ernment has an “obligation to provide [the plaintiff who 
was subject to an order of removal]  . . .  notice and an 
opportunity to be heard”  and ensure compliance with 
its “obligations under [CAT]” prior to removal); see also 
Andriasian v. I.N.S., 180 F.3d 1033, 1041 (9th Cir. 1999) 
(finding that “last minute designation” of removal coun-
try during formal proceedings “violated a basic tenet of 
constitutional due process:  that individuals whose rights 
are being determined are entitled to notice of the issues 
to be adjudicated, so that they will have the opportunity 
to prepare and present relevant arguments and evi-
dence”); Kossov v. INS, 132 F.3d 405 (7th Cir. 1998) 
(due-process violation to order deportation to Russia af-
ter a claim of asylum as to Latvia where uncounseled 
noncitizen was provided insufficient notice of Russia 
possibility). 

The Court rejects Defendants’ argument that aliens 
have already received, during their initial removal pro-
ceedings, all the process to which they are entitled, so 
as to justify providing no additional process prior to 
third-country removal.  See April 10, 2025 Rough Tr. at 
11:1-4 (“MR. ENSIGN:  Your Honor, where they could 
have raised it previously and did not do so, the Due Pro-
cess Clause does not require an additional procedural 
opportunity to raise [it] in  . . .  that context.”).  De-
fendants argue that aliens could have brought up, dur-
ing their initial removal proceedings, all the countries 
where they have concerns that they will be tortured.   
See, e.g., April 10, 2025 Rough Tr. at 4:13-16 (“[MR. EN-
SIGN:]  They also previously would have had an oppor-
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tunity to raise it during their initial removal proceed-
ings and they would be asked on their [I-589] form if 
they have fear of returning anywhere.”).  This is both 
impossible as a practical matter, since the immigration 
court does not normally consider claims about countries 
not proposed as a country of removal,39 and fails to con-
sider that conditions change in countries change over 
time.40  Listing all the countries in the world as to which 
an individual might have a reasonable fear is also im-
practical: doing so would potentially require, for exam-
ple, a person with a same-sex sexual orientation to list, 
at least, all 64 countries where such an orientation is il-
legal such that the individual fears torture.  See Homo-
sexuality:  The countries where it is illegal to be gay, 
BBC (Mar. 31, 2023), https://perma.cc/32KN-RH6Q.  
Indeed, the Assistant to the Solicitor General, arguing 
before the Supreme Court on the topic of third-country 
removals less than a month ago, affirmatively stated 
that “[w]e would have to give the person notice of the 
third country and give them the opportunity to raise a 
reasonable fear of torture or persecution in that third 

 
39  See supra at 16-17 & notes 17, 24 (discussing the non-viability 

of preemptive claims). 
40  An alien can remain in the United States on an Order of Su-

pervision for decades after being granted withholding.  See April 
10, 2025 Rough Tr. at 15:24-16:1 (“THE COURT:   But some people 
have been granted withholding for 20 years, right?   MS. REAL-
MUTO:   Exactly.”); see also Compl. ¶¶ 75-76 (alleging that E.F.D. 
was granted CAT protection in 2018 and had been released from 
immigration custody until he was re-detained in March 2025).  
Country conditions can change dramatically, especially over dec-
ades.  See, e.g., Designation of Afghanistan for Temporary Pro-
tected Status, 87 Fed. Reg. 30976 (May 20, 2022) (providing Tem-
porary Protected Status designation to Afghanistan in May 2022, 
after Taliban returned to power in August 2021). 

https://perma.cc/32KN-RH6Q
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country,” even where that individual was already sub-
ject to an order of removal.41  

Even without that statement, the claims at issue con-
cern removal to countries that were not ruled upon in 
the initial proceedings and are therefore not covered by 
the removal order.  As discussed above, the Court disa-
grees with Defendants’ assertion that the theoretical 
option of a motion to reopen provides a sufficient rem-
edy.  See supra at 14-18; see also Sadychov, 565 F. App’x 
at 651 (“[A]n applicant is not entitled to have the agency 
adjudicate claims of relief that relate ‘to a country that 
nobody is trying to send them to.’ ” (quoting She, 629 
F.3d at 962)); Dkt. 59-12 at 4-5 (“If the United States 
government were to remove Respondent to El Salvador 
under a separate authority, that is outside the jurisdic-
tion of this Court to adjudicate and/or analyze.  Respon-
dent’s relief would be sought in Federal court, not Im-
migration Court.”).42  

The Court finds it likely that Defendants have ap-
plied and will continue to apply the alleged policy of re-
moving aliens to third countries without notice and an 
opportunity to be heard on fear-based claims—in other 
words, without due process.  Defendants have repeat-
edly argued that they have no obligation to provide any 
process whatsoever when newly designating a third 
country for removal.  See, e.g., March 28, 2025 Tr. at 
10:17-11:1; April 10, 2025 Rough Tr. at 9:5-8, 10:19-11:4.   
Defendants’ own avowed position and the numerous 

 
41  Supra note 2. 
42  See also Dkt. 8-8 ¶ 9 (motion to reopen denied); Dkt. 8-18 ¶ 5 

(same); Dkt. 8-11 at 5-6 (same); Dkt. 59-12 ¶¶ 12-18 (same); Dkt. 
59-13 at 4 (same). 
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declarations Plaintiffs have provided 43  substantiate 
both the prior and future use of Defendants’ policy of 
providing no notice prior to third-country removal.44 

 
43  Notably, the parties contest whether O.C.G. received any sub-

stantial notice or a meaningful opportunity to present a fear-based 
claim prior to his removal to Mexico.  Compare Compl. ¶¶ 85-86 
(alleging that no notice or opportunity to be heard was provided), 
and Dkt. 8-4 ¶¶ 8-10 (declaration of O.C.G. asserting same), with 
Dkt. 31-1 ¶ 13 (declaration of Brian Ortega, Assistant Field Office 
Director of the ICE ERO Phoenix Field Office, asserting based on 
hearsay that notice was provided on February 21, 2025, by “ERO” 
and that O.C.G. denied fear of removal).  Given O.C.G.’s sworn   
declaration—rebutted only by a hearsay declaration—the Court 
finds it likely that O.C.G. was not provided sufficient process prior 
to removal. 

44  Defendants argue that the claims of D.V.D. and M.M. are spec-
ulative and unripe because D.V.D. and M.M. have not yet been de-
tained or notified of any impending third-country removal. Class. 
Cert. Opp. at 17-18.  But see Compl. ¶ 71 (alleging that M.M. was 
informed by an ICE official that she would be deported in the im-
mediate future).  There, so to speak, lies the rub—according to 
Defendants, an individual must await notice of removal before his 
claim is ripe, even where the claim is that there is no notice.  But 
once an individual is removed, Defendants argue, there is no juris-
diction.  See Class Cert. Opp. at 11-12.   

 Having granted class certification, the individual cases of 
D.V.D. and M.M. are less dispositive as to the issue of likelihood 
of success.  Nevertheless, insofar as they may represent some por-
tion of the class, the Court notes that it does not find such cases 
unripe.  Ripeness concerns both the fitness of the issues for judi-
cial decision and the hardship to the parties of withholding court 
consideration.  Reddy v. Foster, 845 F.3d 493, 501 (1st Cir. 2017) 
(citing Texas v. United States, 523 U.S. 296, 300-01 (1998)).  Here, 
both tests indicate justiciability.  As Plaintiffs challenge Defend-
ants’ policy and practices, rather than the putative class members’ 
individual removability, no further facts are necessary for judicial 
review.  See Pustell v. Lynn Pub. Scs., 18 F.3d 50, 52 (1st. Cir. 
1994) (finding claim ripe where “[n]o further factual development 
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Nor do the procedures outlined in DHS’s March 
Guidance satisfy due process.  The March Guidance pro-
vides no process whatsoever to individuals whom DHS 
plans to remove to a country from which the United 
States has received blanket diplomatic assurances.   
Dkt. 43-1 at 1-2.   Defendants are, of course, correct that 
the Court may not question the substance of diplomatic 
assurances endorsed by the Executive.  See PI Opp. at 
11.  However, the Court may inquire into the overall 
process and whether such assurances, on their own 
terms, satisfy the Constitution.   See Khouzam, 549 F.3d 
at 259 (finding that lack of individualized determination 
violated due process, notwithstanding diplomatic assur-
ance). 

Blanket diplomatic assurances do not address DHS’s 
obligation to undertake an individualized assessment as 
to the sufficiency of the assurances, as required under 
the statutory and regulatory framework.  See 8 C.F.R.  
§ 1208.18(c)(1) (“The Secretary of State may forward to 
the Attorney General assurances that the Secretary has 
obtained from the government of a specific country that 
an alien would not be tortured there if the alien were 
removed to that country.” (emphases added));45 see also 

 

is necessary for us to resolve the question at issue, namely, wheth-
er the policy  . . .  is constitutional”).  Likewise, Plaintiffs “suffer 
the harm of substantial uncertainty if we put off resolving their 
constitutional claims.”  Id. 

45  The Department of Justice has previously recognized its obli-
gation to provide a case-by-case, individualized process for seek-
ing and assessing the reliability of diplomatic assurance determi-
nations.  See Oversight of the USA PATRIOT Act:  Hearing Before 
the S. Comm. on the Judiciary, 109th Cong. 10 (2005) (“LEAHY:  
What do you think that the assurances we get from countries that 
are known to be torturers, when they say, ‘Well, we won’t torture 
this person you’re sending back’—do you really think those assur-
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Niz-Chavez v. Garland, 593 U.S. 155, 161 (2021) (exam-
ining the “ordinary meaning” of statutory text and find-
ing that “[t]o an ordinary reader—both in 1996 and  
today—‘a’ notice would seem to suggest just that:  ‘a’ 
single document”). 

Moreover, blanket assurances offer no protection 
against either torture by non-state actors or chain re-
foulement, whereby the third country proceeds to re-
turn an individual to his country of origin.  See, e.g., 
Compl. ¶¶ 68-69 (detailing domestic violence concerns 
that led to withholding of removal designation); Dkt. 8-
2 ¶¶ 3-4, 7-8, 13 (same).  Yet these circumstances can 
trigger protections under CAT no less than threats 
coming from state actors.  8 C.F.R. § 1208.18(a)(1); see 
also Murillo Morocho v. Garland, 80 F.4th 61, 71 (1st 
Cir. 2023) (vacating decision denying CAT protection 
where the Board of Immigration Appeals failed to pro-
perly consider risk of torture by non-state actors). 

Even if such blanket assurances might, in some indi-
vidual cases, satisfy due process, the March Guidance 
precludes any further review prior to removal.   Dkt. 43-
1 at 1-2 (providing noncitizens “will be removed without 
the need for further procedures”).  There can be no 
right without a remedy.  Marbury v. Madison, 5 U.S. 
137, 163 (1803).  Without meaningful review, the rights 
Congress has provided are little more than dead letter. 

It simply cannot be, as Defendants contend, that the 
Government can “decide right now that someone who is 

 

ances are credible?  GONZALES:  I think, Senator, that’s a diffi-
cult question that requires, sort of, a case-by-case analysis.  . . .  
Well, again, Senator, we take this obligation very, very seriously.  
And we know what our legal obligations are.  We know what the 
directive of the president is. And each case is very fact-specific.”). 
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in [] custody is getting deported to a third country, give 
them no notice and no opportunity to say, ‘I will be 
killed the moment I arrive there,’ and, as long as the 
[Government] doesn’t already know that there’s some-
one standing there waiting to shoot him, that’s [] fine.”  
See March 28, 2025 Tr. at 29:12-18 (“In short, yes.”).  
Defendants’ obligations under CAT and the Due Pro-
cess Clause require more. Plaintiffs have demonstrated 
a likelihood of success on the merits. 

 2. Irreparable Harm 

“ ‘Irreparable injury’ in the preliminary injunction 
context means an injury that cannot adequately be com-
pensated for either by a later-issued permanent injunc-
tion, after a full adjudication on the merits, or by a later-
issued damages remedy.”  Rio Grande Cmty. Health 
Ctr., Inc. v. Rullan, 397 F.3d 56, 76 (1st Cir. 2005).  “A 
finding of irreparable harm must be grounded on some-
thing more than conjecture, surmise, or a party’s un-
substantiated fears of what the future may have in 
store.”  Baptiste v. Kennealy, 490 F. Supp. 3d 353, 381 
(D. Mass. 2020) (quoting Charlesbank Equity Fund II 
v. Blinds To Go, Inc., 370 F.3d 151, 162 (1st Cir. 2004)).  
“It ‘most often exists where a party has no adequate 
remedy at law.’ ”  Id. (quoting Charlesbank Equity 
Fund II, 370 F.3d at 162). 

The irreparable harm factor likewise weighs in 
Plaintiffs’ favor.  Here, the threatened harm is clear and 
simple:  persecution, torture, and death.  It is hard to 
imagine harm more irreparable. 

Defendants’ argument that this Court has no juris-
diction over already-removed aliens only bolsters Plain-
tiffs’ argument toward finding irreparable harm.  See 
Class Cert. Opp. at 11-12.  Defendants contend that 
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they may remove aliens to third countries with no pos-
sibility for review.  Id.  It is undoubtedly “irreparable 
injury to reduce to a shell game the basic lifeline of due 
process before an unprecedented and potentially irre-
versible removal occurs.”  J.G.G. II, 2025 WL 914682, 
at *30 (Millett, J., concurring). 

Thus, Plaintiffs have demonstrated a likelihood of ir-
reparable harm. 

 3. Balance of Equities and Public Interest 

Finally, the Court considers the balance of the equi-
ties and the public interest.  “These two inquiries merge 
in a case like this one, where the Government is the 
party opposing the preliminary injunction.”  Devitri v. 
Cronen, 289 F. Supp. 3d 287, 297 (D. Mass. 2018) (citing 
Nken v. Holder, 556 U.S. 418, 435 (2009)).  In cases im-
plicating removal, “there is a public interest in prevent-
ing aliens from being wrongfully removed, particularly 
to countries where they are likely to face substantial 
harm.”  Nken, 556 U.S. at 436.  However, there is also 
“a public interest in prompt execution of removal or-
ders.”  Id. 

“To begin with, the Plaintiffs’ likelihood of success 
on the merits lightens [Defendants’] stated interests.”  
Huisha-Huisha v. Mayorkas, 27 F.4th 718, 734 (D.C. 
Cir. 2022).  The Supreme Court has confirmed that “our 
system does not permit agencies to act unlawfully even 
in pursuit of desirable ends.”  Alabama Ass’n of Real-
tors v. HHS, 594 U.S. 758, 766 (2021); see also NFIB v. 
Dep’t of Labor, 595 U.S. 109, 120-21 (2022) (staying an 
illegal vaccine mandate even though the Government 
said the mandate would save more than 6,500 lives); 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 
582 (1952) (affirming district court’s preliminary injunc-
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tion of an illegal executive order even though a wartime 
president said his order was “necessary to avert a na-
tional catastrophe”). 

Here, the Court has found it likely that these depor-
tations have or will be wrongfully executed and that 
there has at least been no opportunity for Plaintiffs to 
demonstrate the substantial harms they might face.  
The Court finds that these circumstances countervail 
the public’s normal and meaningful “interest in prompt 
execution.”  See Nken, 556 U.S. at 436.  Thus, the final 
two factors support issuance of relief. 

 4. Limitations of Relief 

“[An] injunction should issue only where [it is] essen-
tial in order effectually to protect  . . .  rights against 
injuries otherwise irremediable.”  See Weinberger v. 
Romero-Barcelo, 456 U.S. 305, 312 (1982) (quoting 
Cavanaugh v. Looney, 248 U.S. 453, 456 (1919)).  Here, 
the “irremediable” injury would be deportation without 
meaningful opportunity to present a claim based on fear 
of persecution, torture, or death. 

Accordingly, the Court circumscribes its remedy and 
declines, at this time, to require the full extent of pro-
cess Plaintiffs propose.  Instead, the Court orders that, 
prior to removing any alien to a third country, i.e., any 
country not explicitly provided for on the alien’s order 
of removal, Defendants must:  (1) provide written no-
tice46 to the alien—and the alien’s immigration counsel, 

 
46  Written notice comports with the traditional standards of due 

process.  See Matthews, 424 U.S. at 348 (“The essence of due pro-
cess is the requirement that ‘a person in jeopardy of serious loss 
(be given) notice of the case against him and opportunity to meet 
it.’ ” (citation omitted)); Mullane, 339 U.S. at 313, 315 (“Personal 
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if any47—of the third country to which the alien may be 
removed, in a language the alien can understand; (2) 
provide meaningful opportunity for the alien to raise a 
fear of return for eligibility for CAT protections; (3) 
move to reopen the proceedings if the alien demon-
strates “reasonable fear”; 48 and (4) if the alien is not 

 

service of written notice within the jurisdiction is the classic form 
of notice always adequate in any type of proceeding.  .  . .   [W]hen 
notice is a person’s due, process which is a mere gesture is not due 
process.  The means employed must be such as one desirous of ac-
tually informing the absentee might reasonably adopt to accom-
plish it.  The reasonableness and hence the constitutional val idity 
of any chosen method may be defended on the ground that it is in 
itself reasonably certain to inform those affected.”).  The Court’s 
sense of what fairness requires is further supported by the Gov-
ernment’s own internal documents.  See Dkts. 1-2 (2001 draft Form 
1-913 that would provide written notice prior to third-country re-
moval and require motion to reopen to be filed within fifteen days 
of being served with notice), 1-3 (2020 draft model notice that 
would provide written notice prior to removal to country other 
than designated country of removal and that provided that “DHS 
w[ould] not oppose [the alien’s] filing of a motion to reopen with 
the Immigration Court” within fifteen days of being served with 
such notice). 

47  See 8 C.F.R. § 292.5 (“Whenever a person is required by any 
of the provisions of this chapter to give or be given notice; to serve 
or be served with any paper other than a warrant of arrest or a 
subpoena; to make a motion; to file or submit an application or 
other document; or to perform or waive the performance of any 
act, such notice, service, motion, filing, submission, performance, 
or waiver shall be given by or to, served by or upon, made by, or 
requested of the attorney or representative of record, or the per-
son himself if unrepresented.”). 

48  “Reasonable fear” is the most stringent standard for screen-
ings applied in the initial removal context, meaning the alien must 
show the highest and most credible level of fear required at the 
screening stage to garner relief. Compare 8 CFR § 208.31 (using 
“reasonable fear” as the screening standard for aliens removeable 
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found to have demonstrated “reasonable fear,” provide 
meaningful opportunity, and a minimum of 15 days,49 for 
that alien to seek to move to reopen immigration pro-
ceedings to challenge the potential third-country re-
moval. 

With respect to the return of O.C.G.,50 the Court rec-
ognizes that whether he received notice at all, let alone 

 

under certain INA provisions), with 8 CFR § 208.16 (using “cred-
ible fear” as the screening standard for aliens removeable under 
other INA provisions); see also Reasonable Fear Screenings, U.S. 
Citizenship & Immigr. Servs., https://www.uscis.gov/humanitarian/ 
refugees-and-asylum/asylum/reasonable-fear-screenings (last up-
dated Jan. 24, 2025) (“Those who are found to have a reasonable 
fear of persecution or torture are then given an opportunity to 
seek withholding of removal or deferral of removal before an Im-
migration Judge.”). While Defendants propose applying the “more 
likely than not” standard, see April 10, 2025 Rough Tr. at 33:2-4, 
that would require an alien to demonstrate full entitlement to CAT 
protections at merely the screening stage. See 8 C.F.R. § 208.17(a). 

49  The Court has been forced to decide on an appropriate time 
limit because Defendants were unable, unwilling, or incapable of 
meaningfully engaging in a discussion about what process was re-
quired to provide aliens with a meaningful opportunity to contest 
a finding that their fear was reasonable.  See April 10, 2025 Rough 
Tr. at 48:10-13 (“THE COURT: What’s an appropriate number of 
days? MR. ENSIGN:  Your Honor, our—we think it should be 
shorter than [21 days].  I’m not prepared to say exactly what that 
period is.”).  To tailor its preliminary injunction as narrowly as 
possible, the Court has chosen to use the timeframe that Defend-
ants proposed when developing their own forms for this scenario.  
Supra note 46.  Though these forms may never have been formally 
adopted, they would appear to, at a minimum, reflect the agencies’ 
determination—on two separate occasions spanning a period of 
nearly 20 years—of an appropriate period of time during which an 
alien should be permitted to object to an adverse determination.  

50  It is clear that courts can still “grant relief once a deportee 
crosses the border.”  Abrego Garcia III, 2025 WL 1077101, at *2 

https://www.uscis.gov/humanitarian/refugees-and-asylum/asylum/reasonable-fear-screenings
https://www.uscis.gov/humanitarian/refugees-and-asylum/asylum/reasonable-fear-screenings


278 

 

meaningful notice, is hotly contested.  Until the factual 
dispute of whether he received notice is resolved, the 
Court will not order the return of O.C.G.  A mandatory 
injunction, as would be required, “alters rather than 
preserves the status quo,” and is thus subject to an even 
more heightened level of legal and factual scrutiny.  
Braintree Lab’ys, Inc. v. Citigroup Glob. Markets Inc. , 
622 F.3d 36, 41 (1st Cir. 2010) (citing Massachusetts 
Coal. of Citizens with Disabilities v. Civ. Def. Agency & 
Off. of Emergency Preparedness of Mass., 649 F.2d 71, 
76 n.7 (1st Cir. 1981)).  Instead, Plaintiffs may renew 
their motion with regards to the return of O.C.G. after 
discovery.  The Court orders the parties to conduct ex-
pedited discovery on this issue and file a status update 
addressing a proposed discovery plan by April 25, 
2025.51  

C. Bond 

The Court exercises its discretion to waive the re-
quirement to post a bond under Rule 65(c).  See, e.g., 
Int’l Assoc. of Machinists and Aerospace Workers v. 
Eastern Airlines, 925 F.2d 6, 9 (1st Cir. 1991) (finding 
“ample authority for the proposition that the provisions 
of Rule 65(c) are not mandatory and that a district court 
retains substantial discretion to dictate the terms of an 
injunction bond”); see also da Silva Medeiros v. Martin, 

 

(Sotomayor, J., concurring) (citing Rumsfeld v. Padilla, 542 U. S. 
426, 447, n. 16 (2004); Boumediene v. Bush, 553 U. S. 723, 732 (2008)). 

51  The Court notes that Plaintiffs have not requested injunctive 
relief based on the right to make claims under 8 U.S.C. § 1231(b)(3)(A) 
beyond the named Plaintiffs.  This is consistent with the limitation 
on certain relief under 8 U.S.C. § 1252(f  )(1).   See Galvez, 52 F.4th 
at 829-30.  The Court thus limits its Order as to statutory claims to 
apply only to the named Plaintiffs while ensuring CAT protection to 
all similarly situated individuals.   
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458 F. Supp. 3d 122, 130 (D.R.I. 2020) (waiving the bond 
requirement where it would pose a hardship on petition-
ers and unduly restrict the federal rights at issue); 
Pineda v. Skinner Services, Inc., 22 F.4th 47, 57 (1st 
Cir. 2021) (concluding that district court did not abuse 
its discretion when it did not require low-wage laborers 
to post a bond). 

V. Conclusion 

For the foregoing reasons, Plaintiffs’ motion for 
class certification (Dkt. 4) is GRANTED and motion for 
a preliminary injunction (Dkt. 6) is GRANTED in part. 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  Apr. 18, 2025 
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DOCKET ENTRY 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

4/30/25 86 Judge Brian E. Murphy:  ELEC-
TRONIC ORDER—AMENDED 
PRELIMINARY INJUNCTION:  
In light of the issues raised dur-
ing the April 28, 2025 hearing, 
this Court modifies a portion of 
its April 18, 2025 preliminary in-
junction 64.  This modification 
preserves the status quo as out-
lined in this Court’s preliminary 
injunction.  See Sec. & Exch. 
Comm’n v. Xia, 2024 WL 3447849, 
at *6-7 (E.D.N.Y. July 9, 2024) 
(collecting cases modifying pre-
liminary injunctions pending ap-
peal in order to preserve the sta-
tus quo).  Defendants have repre-
sented to this court that that re-
movals from Guantanamo Bay to 
third countries have been exe-
cuted by the Department of De-
fense without the Department of 
Homeland Security’s direction or 
knowledge, see Dkt 72, and the 
Court makes no finding on the ac-
curacy of this assignment of re-
sponsibility but, in an abundance 
of caution, ORDERS that, prior 
to removing, or allowing or per-
mitting another agency to re-
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

move, an alien from Guantanamo 
Bay to a third country, Defend-
ants must comport with the terms 
of the April 18, 2025 preliminary 
injunction by providing the due-
process guarantees set forth in 
Dkt. 64 at 46-47.  At the April 28, 
2025 hearing, the status of the 
Guantanamo Bay Detention Cen-
ter was debated.  The Court de-
clines to resolve if transportation 
to this base is a deportation to a 
third country despite the United 
States’ exercise of jurisdiction 
and control over the base.  Given 
the position taken by the Govern-
ment that the deportation from 
Guantanamo to third countries 
was not at the direction, behest or 
control of the Department of 
Homeland Security, a debated is-
sue to be resolved once prelimi-
nary discovery has been con-
ducted, this Court ORDERS that, 
after taking custody of an alien, 
Defendants may not cede custody 
or control in any manner that pre-
vents an alien from receiving the 
due-process guarantees outlined 
in the April 18, 2025 preliminary 
injunction. 

(BIB) (Entered:  04/30/2025) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  May 7, 2025 

 

MEMORANDUM AND ORDER ON PLAINTIFFS’ 

MOTION FOR EMERGENCY RELIEF 

 

MURPHY, J. 

Plaintiffs have moved for a temporary restraining 
order to prevent non-citizen removals to third coun-
tries, including but not limited to Libya and Saudia Ara-
bia, without prior written notice and a meaningful op-
portunity to raise fear-based claims.  Dkt. 89.  The Court 
agrees with Plaintiffs that this motion should not be re-
quired, see id. at 2, as the relief sought is already pro-
vided by the Preliminary Injunction entered in this case, 
Dkts. 64, 86.  Accordingly, the Court construes Plaintiffs’ 
motion as one for clarification. 

The April 18, 2025 Preliminary Injunction requires 
all third-country removals to be preceded, inter alia, by 
written notice to both the non-citizen and the non- 
citizen’s counsel in a language the non-citizen can un-
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derstand as well as a meaningful opportunity for the 
non-citizen to raise a fear-based claim for CAT protec-
tion. Dkt. 64 at 46-47.  The April 30, 2025 Amendment 
to the Preliminary Injunction further clarifies that the 
Department of Homeland Security may not evade this 
injunction by ceding control over non-citizens or the en-
forcement of its immigration responsibilities to any 
other agency, including but not limited to the Depart-
ment of Defense.  Dkt. 86.  If there is any doubt—the 
Court sees none—the allegedly imminent removals, as 
reported by news agencies and as Plaintiffs seek to cor-
roborate with class-member accounts and public infor-
mation, would clearly violate this Court’s Order. 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  May 7, 2025  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  May 21, 2025 

 

MEMORANDUM ON PRELIMINARY INJUNCTION 

 

MURPHY, J. 

At today’s hearing, the Court found that Defendants 
violated the Preliminary Injunction entered in this case 
by failing to provide six non-citizen class members a 
“meaningful opportunity” to assert claims for protec-
tion under the Convention Against Torture before initi-
ating removal to a third country.  See Dkt. 64 at 46-47. 

Defendants maintain that ambiguity in the phrase 
“meaningful opportunity” precipitated this controversy.  
Indeed, when the Court issued the Preliminary Injunc-
tion, it declined to elaborate on what constitutes a “mean-
ingful opportunity,” preferring instead to let experience 
show through hard cases the finer points of what is re-
quired under the Due Process Clause. 

To be clear, this is not one of those hard cases.  Giv-
ing every credit to Defendants’ account, the non-citizens 
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at issue had fewer than 24 hours’ notice, and zero busi-
ness hours’ notice, before being put on a plane and sent 
to a country as to which the U.S. Department of State 
issues the following warning:  “Do not travel to South 
Sudan due to crime, kidnapping, and armed conflict.”  
South Sudan Travel Advisory, U.S. DEPARTMENT OF 

STATE, Mar. 8, 2025, https://perma.cc/XQN7-VXHV 
(emphasis in original).  As detailed on the record during 
today’s hearing, further facts regarding the unavailabil-
ity of information, the hurried and confused notice that 
the individuals received, language barriers, and attor-
ney access compound and confirm this Court’s finding 
that no reasonable interpretation of the Court’s Prelim-
inary Injunction could endorse yesterday’s events. 

Nevertheless, given Defendants’ position that fur-
ther detail would help Defendants comply, the Court of-
fers the following summary and clarification of its Pre-
liminary Injunction:   

All removals to third countries, i.e., removal to a 
country other than the country or countries designated 
during immigration proceedings as the country of re-
moval on the non-citizen’s order of removal, see 8 U.S.C. 
§ 1231(b)(1)(C), must be preceded by written notice to 
both the non-citizen and the non-citizen’s counsel in a 
language the non-citizen can understand.  Dkt. 64 at 46-
47.  Following notice, the individual must be given a 
meaningful opportunity, and a minimum of ten days, to 
raise a fear-based claim for CAT protection prior to re-
moval.  See id.  If the non-citizen demonstrates “reason-
able fear” of removal to the third country, Defendants 
must move to reopen the non-citizen’s immigration pro-
ceedings.  Id.  If the non-citizen is not found to have 
demonstrated a “reasonable fear” of removal to the 
third country, Defendants must provide a meaningful 
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opportunity, and a minimum of fifteen days, for the non-
citizen to seek reopening of their immigration proceed-
ings.  Id. 

This Preliminary Injunction applies to the Defend-
ants, including the Department of Homeland Security, 
as well as their officers, agents, servants, employees, at-
torneys, any person acting in concert, and any person 
with notice of the Preliminary Injunction.  Fed. R. Civ. 
P. 65(d)(2); see also Dkts. 86, 91.  Accordingly, no De-
fendant may avoid their duty to follow the Preliminary 
Injunction by involving or ceding responsibility to any 
other person.  See Dkt. 86. 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  May 21, 2025  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  May 21, 2025 

 

ORDER ON REMEDY FOR VIOLATION OF 

PRELIMINARY INUNCTION 

 

MURPHY, J.  

As set forth in today’s hearing and at Dkt. 118, the 
Court found that Defendants violated the Court’s Pre-
liminary Injunction.  Having considered the arguments 
of counsel, the Court ORDERS the following remedy 
for Defendants’ violations of the Preliminary Injunc-
tion:  

Each of the six individuals must be given a reasona-
ble fear interview in private, with the opportunity for 
the individual to have counsel of their choosing present 
during the interview, either in-person or remotely, at 
the individual’s choosing.  Each individual must be af-
forded access to counsel that is commensurate with the 
access that they would have received had these proce-
dures occurred within the United States prior to their 
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deportation, including remote access where in-person 
access would otherwise be available.  Each individual 
must also be afforded the name and telephone number 
of class counsel, as well as access to a phone, interpre-
ter, and technology for the confidential transfer of docu-
ments that is commensurate with the access they would 
receive were they in DHS custody within United States 
borders.  

Each individual, along with class counsel, must be 
given no fewer than 72-hours’ notice of the scheduled 
time for each reasonable fear interview.  Should any in-
dividual raise a fear with respect to deportation to the 
third country that DHS determines falls short of “rea-
sonable fear,” the individual must be provided meaning-
ful opportunity, and a minimum of 15 days, to seek to 
move to reopen immigration proceedings to challenge 
the potential third-country removal.  During that 15-
day period, the individual must remain within the cus-
tody or control of DHS, and must be afforded access to 
counsel that is commensurate with the access they 
would be afforded if they were seeking to move to reo-
pen from within the United States’ borders.  Defend-
ants must provide status reports every seven days as to 
all six individuals.  Should any individual move to reo-
pen, the parties must also immediately provide a status 
report, and continue providing status reports every 
seven days thereafter, on the status of the motion to re-
open.  

DHS, in its discretion, may elect to provide this  
process to the six individuals either within the United 
States—should it choose to return them to the United 
States—or abroad, if at all relevant times DHS retains 
custody and control over the individuals in conditions 
commensurate to those the individuals would be housed 



289 

 

in were they still in DHS’s custody within the United 
States.  

This Order reflects a remedy, in light of the Court’s 
finding of a violation of its Preliminary Injunction, that 
has been narrowly tailored in accordance with princi-
ples of equity.  The Court cautions Defendants that this 
remedy should not be construed as setting forth a 
course of conduct that would constitute compliance with 
the Preliminary Injunction, and the Court is not—in or-
dering this remedy—making any findings or conclu-
sions that compliance with these processes before de-
portation would have satisfied the requirements of its 
Preliminary Injunction in the first instance.  

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  May 21, 2025  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

Civil Action No. 25-10676-BEM 

D.V.D., ET AL., PLAINTIFFS 

v. 

U.S. DEPARTMENT OF HOMELAND SECURITY, ET AL.,  
DEFENDANTS 

 

Filed:  May 23, 2025 

 

MEMORANDUM AND ORDER ON PLAINTIFFS’ 

MOTION FOR PRELIMINARY INJUNCTION 

 

MURPHY, J. 

Plaintiff O.C.G. has no known criminal history.  After 
suffering multiple violent attacks, O.C.G. sought pro-
tection in the United States, where an immigration 
judge granted him withholding of removal from his na-
tive country, Guatemala.  This means that the immigra-
tion judge found it more likely than not that O.C.G. 
would suffer serious harm if sent back to Guatemala.  
Two days later, and without any notice, O.C.G. was 
placed on a bus and sent to Mexico, a country where he 
was previously held for ransom and raped.  O.C.G. had 
said during his immigration proceedings that he was 
afraid of being sent to Mexico, and even presented evi-
dence of the violence he had experienced there.  But the 
immigration judge told O.C.G.—consistent with this 
Court’s understanding of the law—that he could not be 
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removed to a country other than his native Guatemala, 
at least not without some additional steps in the pro-
cess.  Those necessary steps, and O.C.G.’s pleas for 
help, were ignored.  As a result, O.C.G. was given up to 
Mexico, which then sent him back to Guatemala, where 
he remains in hiding today. 

This is the second time Plaintiffs have asked this 
Court to order the return of O.C.G.  The first time, the 
Court declined to do so because the facts were in dispute 
—Defendants had submitted a declaration, made under 
oath, that O.C.G., prior to removal, affirmatively stated 
that he had no fear of being sent to Mexico.  Dkt. 31-1  
¶ 3.  O.C.G. adamantly contested this fact, submitting 
his own declaration stating that he was only told about 
Mexico essentially as it was happening and that he 
begged to speak to his attorney but was denied.  Dkt. 8-
4 ¶ 9.  Because of this factual disagreement, the Court 
declined to conclusively credit O.C.G.’s account and in-
stead ordered discovery of additional evidence.  Dkt. 64 
at 47-48; Dkt. 80. 

Last week, on May 16, 2025, Defendants acknowl-
edged an “error” in their previous filings and state-
ments to the Court.  Dkt. 103 at 2.  Defendants admit-
ted, hours before the scheduled deposition of the wit-
ness who could allegedly verify the facts included in the 
prior declaration made under oath, that, in fact, there 
was no such witness and therefore no reliable basis for 
the statements put forward by Defendants.  Defendants 
apparently cannot find a witness to support their claim 
that O.C.G. ever said that he was unafraid of being sent 
to Mexico.  The only evidence before the Court there-
fore is O.C.G.’s uncontroverted assertion that he was 
given no notice of his transfer to Mexico and no oppor-
tunity to explain why it would be dangerous to send him 
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there.  Defendants’ retraction of their prior sworn 
statement makes inexorable the already-strong conclu-
sion that O.C.G. is likely to succeed in showing that his 
removal lacked any semblance of due process, see Dkt. 
40 at 6; Dkt. 64 at 42 n.43, and it otherwise alleviates 
concern about the appropriateness of relief.  Accord-
ingly, Plaintiffs’ motion for a preliminary injunction is 
GRANTED. 

Although a preliminary injunction is always an ex-
ceptional remedy, never awarded as of right, Peoples 
Federal Sav. Bank v. People’s United Bank, 672 F.3d 1, 
8-9 (1st Cir. 2012), the Court notes that this result is not 
otherwise so extraordinary.  Courts, including district 
courts, regularly find that return is the appropriate 
remedy when a removal is found to be unlawful.  See, 
e.g., Grace v. Whitaker, 344 F. Supp. 3d 96, 144-45 (D.D.C. 
2018) (ordering return of non-citizen plaintiffs entitled 
to further process prior to removal), aff ’d in relevant 
part, rev’d in part and remanded sub nom. Grace v. 
Barr, 965 F.3d 883 (D.C. Cir. 2020); L. v. U.S. Immigr. 
& Customs Enf  ’t, 403 F. Supp. 3d 853, 860-61, 863-68 
(S.D. Cal. 2019) (ordering government to allow return 
of parents wrongfully prevented from petitioning for 
asylum); see also Noem v. Abrego Garcia, 145 S. Ct. 
1017, 1018 (2025) (denying stay of district court order to 
facilitate return of non-citizen wrongfully removed); 
J.O.P. v. United States Dep’t of Homeland Sec., 2025 
WL 1431263, at *1 (4th Cir. May 19, 2025) (denying stay 
of district court order to facilitate return of non-citizens 
removed in violation of a settlement agreement).  De-
fendants acknowledge that there are procedures in 
place for facilitating return upon a court’s order.  See 
Dkt. 64 at 30 n.34.  No one has ever suggested that 
O.C.G. poses any sort of security threat.  In general, this 
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case presents no special facts or legal circumstances, only 
the banal horror of a man being wrongfully loaded onto 
a bus and sent back to a country where he was allegedly 
just raped and kidnapped. 

Finally, it must be said that, while mistakes obvi-
ously happen, the events leading up to this decision are 
troubling.  The Court was given false information, upon 
which it relied, twice, to the detriment of a party at risk 
of serious and irreparable harm.  Defendants then ex-
acerbated that risk by placing O.C.G.’s full name on the 
public docket, in violation of this Court’s Order, Dkt. 
13.1  See Dkt. 105 at 8.   The Court has ordered discov-
ery, including depositions of the individuals involved in 
the false declaration and underlying data entries, to 
better understand how this happened. 

I. Factual Background 

O.C.G. is a native and citizen of Guatemala.2  Dkt. 31-
1 ¶ 4.  In March 2024, O.C.G. entered the United States 
without prior authorization.  Id. ¶ 5.  O.C.G. alleges that 
he presented himself for asylum at the border and was 
denied an interview.  Dkt. 8-4 ¶ 2.  In any event, he was 
deported shortly thereafter to Guatemala.  Id. 

In April 2024, O.C.G. decided to try again and crossed 
Mexico on his way to the United States.  Id. ¶ 3.  There, 
he was raped and held hostage until a family member 

 
1  The Court accepts Defendants’ apology, Dkt. 113 at 1 n.1, and 

finds no further action necessary. 
2  The Court has “broad discretion in deciding what evidence to 

consider in connection with a motion for preliminary injunction.”  
Rice v. Wells Fargo Bank, N.A., 2 F. Supp. 3d 25, 31 (D. Mass. 
2014).  Generally speaking, the relevant facts here do not appear 
to substantially be in dispute. 
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paid ransom.  Id.  In May 2024, O.C.G. again arrived at 
the United States and was arrested by Border Patrol.  
Dkt. 31-1 ¶ 5.  This time, however, he was referred to an 
asylum officer after expressing fear of return to Guate-
mala. Id. ¶¶ 8-9. That officer determined that O.C.G. 
had a credible fear of persecution or torture and initi-
ated withholding-only proceedings, id. ¶ 10, where an 
immigration judge agreed and determined that it was 
more likely than not that O.C.G. would be persecuted or 
tortured if sent back to Guatemala, see id. ¶ 11.3  Accord-
ingly, O.C.G. was granted withholding of removal from 
Guatemala.  Id. 

During the withholding-only proceedings, O.C.G. 
asked if he might be sent to Mexico—because he was 
afraid of being sent to Mexico—and the immigration 
judge told him, “we cannot send you back to Mexico, sir, 
because you’re a native of Guatemala.”  Tr. of June 17, 
2024 H’rg at 10:37-13:12.4  During another hearing be-
fore the immigration court, O.C.G. described in detail 
the violence he experienced while in Mexico.  Tr. of Feb. 
19, 2025 H’rg at 28:48-33:40.  At the close of that hear-
ing, the government’s attorney clarified with the immi-
gration judge that, because Guatemala was the country 
of removal designated on O.C.G.’s order of removal, 
that was the only relevant country for purposes of the 
withholding-only proceedings, and the immigration 
judge agreed.  Id. at 1:23:37-1:25:07. 

Two days after being granted withholding of re-
moval, and with no advanced warning, O.C.G. was put 
on a bus and sent to Mexico.  Dkt. 8-1 ¶¶ 8-9.  According 

 
3  See 8 U.S.C. § 1231(b)(3); 8 C.F.R. § 208.16. 
4  The Court has been provided with audio and partial tran-

scripts of O.C.G.’s hearings in immigration court.  
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to O.C.G., he begged the officers to let him call his at-
torney but was refused.  Id. ¶ 9.  Until one week ago, 
Defendants maintained that O.C.G. verbally stated that 
he was not afraid of being sent to Mexico, based on data 
entries made by immigration officers.  See Dkt. 31 at 4.  
However, after speaking with those officers, Defend-
ants no longer make that claim.  Dkt. 103 at 2. 

In Mexico, O.C.G. was given the option of being de-
tained indefinitely while trying to obtain asylum there 
—a country where he has consistently maintained that 
he faces a significant risk of violence—or of being sent 
back to Guatemala—the very country from which an im-
migration judge awarded him withholding from removal 
due to the risk of persecution that he faced.  Dkt. 8-1  
¶ 10.  O.C.G. chose Guatemala.  Id.  He remains there 
today.  Id. ¶ 1. 

Just yesterday, O.C.G. submitted a declaration in-
forming the Court of his current status.  Dkt. 123.  He 
reports living in constant fear of his attackers, id. ¶ 4, 
being unable to leave the place where he is staying, id. 
¶ 6, not being able to rely on the police to protect him, 
id. ¶ 7, and not being able to see his mother for fear of 
exposing her to violence, id. ¶ 8, among other hardships. 

II. Legal Background 

On March 23, 2025, Plaintiffs filed this action and 
sought a temporary restraining order and preliminary 
injunction, in part, for the return of Plaintiff O.C.G. 
Dkts. 1, 6-8.  The Court denied this part of Plaintiffs’ 
request, recognizing that there was a factual dispute as 
to the circumstances surrounding O.C.G.’s removal, 
Dkt. 64 at 47-48, and ordering discovery, Dkt. 80.  On 
May 18, 2025, in the course of that discovery, Defend-
ants filed their “Notice of Errata,” “correcting” their 
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previous declaration, Dkt. 31-1, regarding the removal 
of O.C.G.  Dkt. 103 at 2.  The original version of the Er-
rata filing included an exhibit that publicly revealed 
O.C.G.’s full name and other identifying information, 
see Dkt. 105 at 8, contrary to this Court’s prior order 
concerning the use of pseudonyms, Dkt. 13. 

Shortly thereafter, Plaintiffs moved again for a tem-
porary restraining order and preliminary injunction.  
Dkt. 104.  Following briefing by both parties, Dkts. 105, 
113, the Court heard oral argument, Dkt. 117, and took 
the motion under advisement. 

III. Legal Standard 

“[A] preliminary injunction preserve[s] the status 
quo during the pendency of trial-court proceedings.”  
Berge v. Sch. Comm. of Gloucester, 107 F.4th 33, 37 (1st 
Cir. 2024).  The “status quo” refers to “the last uncon-
tested status which preceded the pending controversy.”  
Baillargeon v. CSX Transportation Corp., 463 F. Supp. 
3d 76, 82-83 (D. Mass. 2020) (quoting United Steelwork-
ers of Am., ALF-CIO v. Textron, Inc., 836 F.2d 6, 10 (1st 
Cir. 1987)).  Here, the “status quo” is properly viewed 
as the pre-February 21, 2025 status, before O.C.G.’s re-
moval, i.e., “the last uncontested status  . . .  preced-
[ing] the pending controversy.”  Id.5 

“A plaintiff seeking a preliminary injunction must 
establish that he is likely to succeed on the merits, that 

 
5  Accordingly, as a purely academic matter, the Court corrects 

itself and agrees with Plaintiffs that this is not technically a “man-
datory” injunction.  See Braintree Lab’ys, Inc. v. Citigroup Glob. 
Markets Inc., 622 F.3d 36, 41 n.5 (1st Cir. 2010).  Nevertheless, for 
the reasons stated below, the Court has applied heightened scru-
tiny. 
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he is likely to suffer irreparable harm in the absence of 
preliminary relief, that the balance of equities tips in his 
favor, and that an injunction is in the public interest.”  
Together Emps. v. Mass Gen. Brigham Inc., 32 F.4th 
82, 85 (1st Cir. 2022) (quoting Winter v. Nat. Res. Def. 
Council, Inc., 555 U.S. 7, 20 (2008)).  The last two fac-
tors “merge in a case like this one, where the Govern-
ment is the party opposing the preliminary injunction.”  
Devitri v. Cronen, 289 F. Supp. 3d 287, 297 (D. Mass. 
2018) (citing Nken v. Holder, 556 U.S. 418, 435 (2009)).  
Likelihood of success “weighs most heavily” in the pre-
liminary injunction analysis.  Ryan v. U.S. Immigr. & 
Customs Enf  ’t, 974 F.3d 9, 18 (1st Cir. 2020). 

“[T]he more drastic the effect of the injunction, the 
more carefully the district court should consider stay-
ing its hand.”  A-Copy, Inc. v. Michaelson, 599 F.2d 450, 
451 (1st Cir. 1978); see also Tom Doherty Assocs., Inc. 
v. Saban Ent., Inc., 60 F.3d 27, 33-34 (2d Cir. 1995) (re-
quiring the movant to meet a higher standard where “an 
injunction will provide the movant with substantially all 
the relief sought and that relief cannot be undone even 
if the defendant prevails at a trial on the merits”).  “But 
the denial of preliminary relief may in some situations 
be as fraught with adverse consequences to plaintiff as 
the granting of relief is fraught with consequences to 
defendant.  In such cases, a court may have no choice 
but to act even though its decision has the effect of 
providing most or even all of the ultimate relief in dis-
pute.”  A-Copy, 599 F.2d at 451.  Here, the preliminary 
injunction grants “most or even all,” id., of the ultimate 
relief sought by O.C.G. individually.  It is not obvious 
that this relief could be undone.  See Tom Doherty, 60 
F.3d at 33-34.  Accordingly, the Court has exercised 
caution and held Plaintiffs to a stringent standard, as 
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appropriate under the circumstances.  See Dkt. 40 at 6, 
8; Dkt. 64 at 9, 47-48. 

IV. Discussion 

A. Likelihood of Success 

O.C.G. is likely to succeed in showing that his due-
process rights were violated.  This Court has jurisdic-
tion to hear those claims, and the appropriate remedy is 
return. 

 1. Jurisdiction 

The Court has already addressed most of Defend-
ants’ jurisdictional arguments in the context of Plain-
tiffs’ first motion for a preliminary injunction.   See Dkt. 
64 at 10-27.  The Court finds the remainder unpersua-
sive. 

Defendants argue that O.C.G.’s case defies the un-
derlying motivation behind 8 U.S.C. § 1252(g), appar-
ently more so than the class claims. Dkt. 113 at 2 (quot-
ing Reno v. American-Arab Anti-Discrimination, 525 
U.S. 471, 482 (1999) [hereinafter, “AADC”]).  The Court 
reads AADC differently, see Dkt. 64 at 20 (quoting 
AADC at 485 & n.9), but in any event, Defendants’ ge-
stalt argument cannot supersede the plain text of the 
statute as interpreted by authority binding on this 
Court.  See id. at 20-21 (citing Kong v. United States, 62 
F.4th 608 (1st Cir. 2023)). 

Next, Defendants claim that O.C.G. received “spe-
cific warning[s]” of the possibility of third-country re-
moval during his withholding-only proceedings.  Dkt. 
113 at 3-4.  According to Defendants, these warnings 
were sufficient to effectively push any claims O.C.G. 
might have regarding third-country removal into the 
claim-channeling function of 8 U.S.C. §§ 1252(a)(5) and 
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(b)(9).  But the Court has already found that such gen-
eral warnings are meaningless when the non-citizen has 
not received notice of removal as to any particular third 
country.   Dkt. 64 at 17 & n.24.  O.C.G. is, in fact, the 
perfect example of why this is correct—he did present 
evidence of his fear of return to Mexico during his with-
holding-only proceedings, Tr. of Feb. 19, 2025 H’rg at 
28:48-33:40, and even asked the immigration court 
whether he needed to seek protection from Mexico as 
well, Tr. of June 17, 2024 H’rg at 10:37-13:12. To that, 
the immigration judge told him—correctly in this Court’s 
estimation—that he only needed to worry about the 
country of removal already identified on his removal or-
der.  Id. 

Still looking toward sections 1252(a)(5) and (b)(9), 
Defendants’ next argument does highlight one differ-
ence between O.C.G.’s circumstances and those of class 
members not yet removed—once O.C.G. was removed, 
he obviously had notice of his third-country removal.  
Dkt. 113 at 4-5.  With that notice, Defendants argue, 
O.C.G. could have moved to reopen his administrative 
case.  Id.; see also Dkt. 64 at 14-17 (explaining motions 
to reopen).6  This would, according to Defendants, make 
O.C.G.’s claim subject to the channeling provisions. 

In reality, O.C.G.’s post factum notice is a distinction 
without a difference.  As an initial matter, O.C.G. could 
not have moved to reopen his immigration case, as he 
was subject to a reinstated order of removal.  See Gar-
cia Sarmiento v. Garland, 45 F.4th 560, 564 (1st Cir. 

 
6  Defendants also point out that O.C.G. could still ask the immi-

gration court to reopen sua sponte.  Dkt. 113 at 4-5.  However, the 
Court has explained how the theoretical possibility of sua sponte 
reopening provides no meaningful relief.  Dkt. 64 at 14-16. 
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2022) (“[P]ersons subject to reinstated removal orders 
following unlawful reentry are barred from reopening 
their orders of removal.” (citing Cuenca v. Barr, 956 
F.3d 1079, 1088 (9th Cir. 2020))).  Even if O.C.G. could 
have moved to reopen, it is unclear what precisely that 
motion would have said—motions to reopen must be 
based on evidence that was “not available and could not 
have been discovered or presented at the former hear-
ing,” Escobar v. Garland, 122 F.4th 465, 472 (1st Cir. 
2024) (quoting Rivera-Medrano v. Garland, 47 F.4th 
29, 35 (1st Cir. 2022)).  Here, there was no new evidence 
to discover or present; O.C.G. had already testified about 
the violence he experienced in Mexico.  The awkward-
ness of trying to imagine how this issue might theoreti-
cally be shoehorned into a motion to reopen only con-
firms that this is not the type of claim one is expected to 
“cram[]” into judicial review of a final order of removal.  
See Jennings v. Rodriguez, 583 U.S. 281, 293 (2018). 

More fundamentally, Defendants confuse O.C.G.’s 
claim for the remedy he seeks.  As with every other 
Plaintiff in this case, O.C.G.’s claim arose the moment 
he was denied notice and a meaningful opportunity to 
present his fear-based claim.  For the same reasons as 
every other plaintiff, that claim could not have been 
raised in the immigration proceedings, substantially be-
cause it occurred outside of, and following the conclu-
sion of, those proceedings.  Defendants seem to say that 
O.C.G. might be able to get his fear-based claims adju-
dicated some other way.  The Court thinks that is dead 
wrong, but, even if he could, that would not alter the 
fact that his rights were violated in the first place.  That 
wrong calls for a remedy, and the most obvious remedy 
is to go back and do it over, with proper notice and an 
opportunity to be heard. 
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Finally, Defendants argue that the Court implicitly 
“review[s]” the regulations implementing the Conven-
tion Against Torture through its due-process finding.  
Dkt. 113 at 5 (quoting FARRA § 2242(d)).  Defendants 
point to no regulation that they contend this Court con-
tradicts, nor do they cite any authority for their expan-
sive understanding of what it means to “review” regula-
tions.  Cf. Khouzam v. Att’y Gen. of U.S., 549 F.3d 235, 
258-59 & n.14 (3d Cir. 2008) (finding FARRA § 2242(d) 
inapplicable where the regulation itself is non-problem-
atic); Harrington v. Chao, 372 F.3d 52, 59 (1st Cir. 2004) 
(in agency context, holding that inconsistency does not 
arise where a regulation is silent as to a particular is-
sue). 

 2. Merits 

The Court has already found it likely that O.C.G.’s 
removal lacked due process.   See Dkt. 40 at 6; Dkt. 64 
at 42 n.43. I ndeed, at no point in this litigation have De-
fendants put forth an account of O.C.G.’s removal that 
would comport with what this Court has found due pro-
cess requires.  Compare Dkt. 31-1 (March 25, 2025 Dec-
laration of Brian Ortega) ¶ 13 (indicating that O.C.G. 
was verbally notified on the day of his removal), with 
Dkt. 64 (requiring written notice to both non-citizen and 
counsel); see also A. A. R. P. v. Trump, 605 U.S. —, 2025 
WL 1417281, at *2 (May 16, 2025) (“Under these cir-
cumstances, notice roughly 24 hours before removal, 
devoid of information about how to exercise due process 
rights to contest that removal, surely does not pass 
muster.”).  Accordingly, the likelihood that O.C.G. is 
correct in asserting that his due-process rights were vi-
olated, in this Court’s view, has long hovered near cer-
tainty. 
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It is therefore somewhat of a misnomer to say that 
O.C.G.’s likelihood of success has “increased” on ac-
count of Defendants’ new admission of “error” in its No-
tice of Errata, Dkt. 103 at 2.  Due process is, in some 
sense, a binary—one either receives what the Constitu-
tion requires, or one does not.  It has been clear that 
O.C.G. did not receive what the Constitution requires. 

Nevertheless, O.C.G. seeks injunctive relief, and in-
junctions require consideration of equity and prudence. 
Charlesbank Equity Fund II v. Blinds To Go, Inc., 370 
F.3d 151, 162 (1st Cir. 2004).  Until recently, Defendants 
have maintained that O.C.G. verbally “stated he was not 
afraid of returning to Mexico” on the day of his removal.  
See Dkt. 31-1 ¶ 13.  Of course, Plaintiffs have always dis-
puted this fact.7  Nevertheless, the Court felt that the 
possibility that O.C.G. acquiesced in his own third-coun-
try removal warranted further factfinding before the 
Court engaged its equitable powers.  Dkt. 64 at 47-48. 

Now, Defendants admit that they “cannot identify 
any officer who asked O.C.G. whether he had a fear of 
return to Mexico.”  Dkt. 103 at 2 (“advis[ing] the Court 
of an error in the March 25, 2025, declaration of Brian 
Ortega” and submitting a “correct[ed]” declaration).  
Setting aside concerns about how this “error,” id., came 
to be a central tenet of Defendants’ case, its renuncia-
tion relieves the Court of fear that it might be overex-

 
7  Dkt. 8-4 ¶ 9 (Declaration of O.C.G.):   

After I was taken out of the prison the immigration officer told 
me that I was being deported to Mexico.  I was so scared and 
surprised.  I told him that I had won my case and showed him 
the order the judge gave me.  But the immigration officer said 
the order had expired.  I begged him to let me call my attorney 
but he said it was too late to call anyone now. 
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tending itself in granting this remedy.  See also Grace, 
344 F. Supp. 3d at 144-45; L. v. U.S. Immigr. & Customs 
Enf ’t, 403 F. Supp. 3d at 860-61, 863-68; Abrego Garcia, 
145 S. Ct. at 1018; J.O.P., 2025 WL 1431263, at *1. 

B. Irreparable Harm 

The Court has no reason to doubt the immigration 
judge’s finding that O.C.G. is more likely than not to be 
persecuted if he stays in Guatemala.8  Nor does the Court 
question the sincerity of O.C.G.’s sworn declarations, 
endorsed by counsel.  See Dkts. 8-4, 123. 

Defendants make no specific argument regarding ir-
reparable harm in their brief.  Dkt. 113 at 6-7.  At oral 
argument, in response to inquiry from the Court, De-
fendants stated only that this case calls for heightened 
scrutiny and that the Court should consider O.C.G.’s 
“choice” to go back to Guatemala over indefinite deten-
tion in Mexico, a country where he has consistently 
maintained that he faces a significant risk of violence, 
see Dkt. 8-4 ¶¶ 3, 9-10.  The Court does take this fact 
into account but finds that it likely says more about 
O.C.G.’s options than his preferences. 

O.C.G. daily risks not only loss of life but “of all that 
makes life worth living.”  Ng Fung Ho v. White, 259 U.S. 
276, 284 (1922) (J., Brandeis).  This factor militates strong-
ly in favor of granting the injunction. 

 
8  Defendants’ inadvertent exposure of O.C.G.’s identity, while 

now remedied on the docket, only heightens concern as a bell that 
perhaps cannot be un-rung given the permanent nature of the in-
ternet.  It is of little comfort that Plaintiffs appear to have done a 
thorough and diligent job of getting the information removed as 
fast as possible from major sources.  See Dkt. 105 at 3, 8, 17-18 & 
n.8. 
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C. Balance of Equities and Public Interest 

The Court recognizes that the public has an interest 
both in preventing wrongful removals, Nken v. Holder, 
556 U.S. 418, 436 (2009), and in the prompt execution of 
removal orders, id. “There is, of course, a strong public 
interest in the protection of constitutional rights.”  Har-
ris v. Adams, 757 F. Supp. 3d 111, 144 (D. Mass. 2024). 

As with irreparable harm, Defendants make no ar-
gument that an injunction would go against the public 
interest or otherwise be unduly burdensome.  Dkt. 113 
at 6-7.  On balance, the Court finds that the public ben-
efits from living in a country where rules are followed 
and where promises are kept.  Rules are tedious and 
frustrating, but they also keep us fair and honest.  At 
oral argument, Defendants’ counsel confirmed that it is 
“the policy of the United States not to expel, extradite, 
or otherwise effect the involuntary return of any person 
to a country in which there are substantial grounds for 
believing the person would be in danger of being sub-
jected to torture.”  FARRA § 2242(a).  The return of 
O.C.G. poses a vanishingly small cost to make sure we 
can still claim to live up to that ideal. 

V. Conclusion 

The Court finds that all four preliminary injunction 
factors weigh in favor of granting the injunction.  Ac-
cordingly, Plaintiffs’ motion for preliminary injunction 
is GRANTED.9 

Defendants are hereby ORDERED to take all imme-
diate steps, including coordinating with Plaintiffs’ coun-

 
9  Plaintiffs’ motion for a temporary restraining order is there-

fore denied as moot. 
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sel, to facilitate 10  the return of O.C.G. to the United 
States. Defendants shall file a status report within five 
days of this Order updating the Court as to the status 
of O.C.G.’s return. 

The Court exercises its discretion to waive the re-
quirement to post a bond under Rule 65(c).  See, e.g., 
Int’l Assoc. of Machinists and Aerospace Workers v. 
Eastern Airlines, 925 F.2d 6, 9 (1st Cir. 1991) (finding 
“ample authority for the proposition that the provisions 
of Rule 65(c) are not mandatory and that a district court 
retains substantial discretion to dictate the terms of an 
injunction bond”). 

So Ordered. 

     /s/ BRIAN E. MURPHY 
BRIAN E. MURPHY 

      Judge, United States District Court 

Dated:  May 23, 2025 

 

 

 
10  The Court notes that “facilitate” in this context should carry 

less baggage than in several other notable cases.  O.C.G. is not held 
by any foreign government.  Defendants have declined to make 
any argument that facilitating his return would be costly, burden-
some, or otherwise impede the government’s objectives.  The Court 
anticipates that Defendants will take at least the same level of ac-
tion as is routine to return lawfully removed aliens.  See ICE Pol-
icy Directive No. 11061.1, § 3.1, Facilitating the Return to the United 
States of Certain Lawfully Removed Aliens (Feb. 24, 2012).  Given 
that this Court has found that Plaintiffs are likely to succeed in 
showing that O.C.G.’s removal was not lawful, there is no reason 
for Defendants to take less action than they would when returning 
a lawfully removed alien. 
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March 30, 2025 

MEMORANDUM FOR: 

 Kika Scott 
Senior Official Performing the Duties of the Director 
U.S. Citizenship and Immigration Services 

Pete R. Flores 
Senior Official Performing the Duties of the  
Commissioner 
U.S. Customs and Border Protection 

Todd Lyons 
Acting Director 
U.S. Immigration and Customs Enforcement 

FROM: 

 Kristi Noem       /s/  KRISTI NOEM 
Secretary of Homeland Security 

SUBJECT: 

Guidance Regarding Third Country Removals  

Purpose 

This memorandum clarifies DHS policy regarding the 
removal of aliens with final orders of removal pursuant 
to sections 240, 241(a)(5), or 238(b) of the Immigration 
and Nationality Act (INA) to countries other than those 
designated for removal in those removal orders (third 
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country removals).1  DHS has used similar processes 
before, including with respect to Title 42 expulsions and 
the Migrant Protection Protocols. 

Process Regarding Third Country Removals2 

Written Notice to the Alien & Fear Screening 

Prior to the alien’s removal to a country that had not 
previously been designated as the country of removal, 
DHS must determine whether that country has pro-
vided diplomatic assurances that aliens removed from 
the United States will not be persecuted or tortured.  If 
the United States has received such assurances, and if 
the Department of State believes those assurances to be 
credible, the alien may be removed without the need for 
further procedures.  If the United States has not re-
ceived those assurances, or if the Department of State 
does not believe them to be credible, DHS must follow 
the procedures below. 

DHS will first inform the alien of removal to that coun-
try.  Immigration officers will not affirmatively ask 
whether the alien is afraid of being removed to that 
country.  DHS is taking this approach in line with its 
determination in mid-2024 that such questioning may be 
suggestive and that asking them leads to false claims 
rendering the immigration system as a whole less effi-
cient.  Securing the Border, 89 Fed. Reg. 48710, 48743 
(June 7, 2024) (noting that aliens are “more likely to re-

 
1  This memorandum does not address expedited removals pur-

suant to INA § 235(b)(1). 
2  These procedures only apply to aliens who have no ongoing 

proceeding in which to raise a claim under INA § 241(b)(3) or the Con-
vention Against Torture.  For aliens who have such proceedings, DHS 
will follow existing procedures. 
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spond in the affirmative, even if they do not in fact have 
a fear of return or intention of seeking asylum” when 
asked affirmative fear questions); Securing the Border, 
89 Fed. Reg. 81156, 81235 (Oct. 7, 2024).  The allegation 
that a foreign country’s government will torture an alien 
or allow an alien to be persecuted, particularly a govern-
ment with which the United States has a diplomatic re-
lationship, is a serious one.  It is not unreasonable for 
an alien in that circumstance to be expected to affirma-
tively express a fear of persecution or torture. 

Immigration officers will refer any alien who affirma-
tively states a fear of removal to U.S. Citizenship and 
Immigration Services (USCIS) for a screening for eligi-
bility for protection under INA § 241(b)(3) and the Con-
vention Against Torture (CAT) for the country of re-
moval. 

 Where the Alien Affirmatively States a Fear 

In cases where the alien affirmatively states a fear, 
USCIS will generally screen the alien within 24 hours 
of referral from the immigration officer.  This screening 
may be done remotely.  USCIS will determine whether 
the alien would more likely than not be persecuted on a 
statutorily protected ground or tortured in the country 
of removal.  If USCIS determines that the alien has not 
met this standard, the alien will be removed. 

If USCIS determines that the alien has met this stand-
ard and the alien was not previously in proceedings be-
fore the Immigration Court, USCIS will refer the mat-
ter to the Immigration Court in the first instance.  In 
cases where the alien was previously in proceedings be-
fore the Immigration Court, USCIS will notify the re-
ferring immigration officer of its finding, and the immi-
gration officer will inform U.S. Immigration and Cus-
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toms Enforcement (ICE).  ICE OPLA may file a motion 
to reopen with the Immigration Court or the Board of 
Immigration Appeals, as appropriate, for further pro-
ceedings for the sole purpose of determining eligibility 
for protection under INA § 241(b)(3) and CAT for the 
country of removal.  Alternatively, ICE may choose to 
designate another country for removal. 
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PLAINTIFFS’ EXHIBIT NO. [2] 

CASE NO. PX 25-951 

IDENTIFICATION:  [JUL 10, 2025] 

ADMITTED:  [JUL 10, 2025] 

To All ICE Employees 

July 9, 2025 

Third Country Removals Following the Supreme Court’s 

Order in Department of Homeland Security v. D.V.D., No. 

24A1153 (U.S. June 23, 2025) 

On June 23, 2025, the U.S. Supreme Court granted the 
Government’s application to stay the district court’s na-
tionwide preliminary injunction in D.V.D. v. Depart-
ment of Homeland Security, No. 25-10676, 2025 WL 
1142968 (D. Mass. Apr. 18, 2025), which required cer-
tain procedures related to providing a “meaningful op-
portunity” to assert claims for protection under the 
Convention Against Torture (CAT) before initiating re-
moval to a third country.  Accordingly, all previous 
guidance implementing the district court’s preliminary 
injunction related the third country removals issued in 
D.V.D. is hereby rescinded.  Absent additional action by 
the Supreme Court, the stay will remain in place until 
any writ of certiorari is denied or a judgment following 
any decision issues. 

Effective immediately, when seeking to remove an alien 
with a final order of removal—other than an expedited 
removal order under section 235(b) of the Immigration 
and Nationality Act (INA)—to an alternative country as 
identified in section 241(b)(1)(C) of the INA, ICE must 
adhere to Secretary of Homeland Security Kristi Noem’s 
March 30, 2025 memorandum, Guidance Regarding 
Third Country Removals, as detailed below.  A “third 
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country” or “alternative country” refers to a country 
other than that specifically referenced in the order of 
removal. 

If the United States has received diplomatic assurances 
from the country of removal that aliens removed from 
the United States will not be persecuted or tortured, 
and if the Department of State believes those assur-
ances to be credible, the alien may be removed without 
the need for further procedures.  ICE will seek written 
confirmation from the Department of State that such 
diplomatic assurances were received and determined to 
be credible.  HSI and ERO will be made aware of any 
such assurances.  In all other cases, ICE must comply 
with the following procedures: 

• An ERO officer will serve on the alien the at-
tached Notice of Removal.  The notice includes 
the intended country of removal and will be read 
to the alien in a language he or she understands. 

• ERO will not affirmatively ask whether the alien 
is afraid of being removed to the country of re-
moval. 

• ERO will generally wait at least 24 hours follow-
ing service of the Notice of Removal before effec-
tuating removal.  In exigent circumstances, ERO 
may execute a removal order six (6) or more hours 
after service of the Notice of Removal as long as 
the alien is provided reasonable means and oppor-
tunity to speak with an attorney prior to removal. 

o Any determination to execute a removal order 
under exigent circumstances less than 24 hours 
following service of the Notice of Removal must 
be approved by the DHS General Counsel, or 
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the Principal Legal Advisor where the DHS 
General Counsel is not available. 

• If the alien does not affirmatively state a fear of 
persecution or torture if removed to the country 
of removal listed on the Notice of Removal within 
24 hours, ERO may proceed with removal to the 
country identified on the notice.  ERO should 
check all systems for motions as close in time as 
possible to removal. 

• If the alien does affirmatively state a fear if re-
moved to the country of removal listed on the No-
tice of Removal, ERO will refer the case to U.S. 
Citizenship and Immigration Services (USCIS) 
for a screening for eligibility for protection under 
section 241(b)(3) of the INA and the Convention 
Against Torture (CAT).  USCIS will generally 
screen the alien within 24 hours of referral. 

o USCIS will determine whether the alien would 
more likely than not be persecuted on a statu-
torily protected ground or tortured in the coun-
try of removal. 

o  If USCIS determines that the alien has not met 
this standard, the alien will be removed. 

o  If USCIS determines that the alien has met 
this standard and the alien was not previously 
in proceedings before the immigration court, 
USCIS will refer the matter to the immigration 
court for further proceedings.  In cases where 
the alien was previously in proceedings before 
the immigration court, USCIS will notify the 
referring immigration officer of its finding, and 
the immigration officer will inform ICE.  In 
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such cases, ERO will alert their local Office of 
the Principal Legal Advisor (OPLA) Field Lo-
cation to file a motion to reopen with the immi-
gration court or the Board of Immigration Ap-
peals, as appropriate, for further proceedings 
for the sole purpose of determining eligibility 
for protection under section 241(b)(3) of the 
INA and CAT for the country of removal.  Al-
ternatively, ICE may choose to designate an-
other country for removal. 

Notably, the Supreme Court’s stay of removal does not 
alter any decisions issued by any other courts as to in-
dividual aliens regarding the process that must be pro-
vided before removing that alien to a third country. 

Please direct any questions about this guidance to your 
OPLA field location. 

Thank you for all you continue to do for the agency. 

Todd M. Lyons 
Acting Director 
U.S. Immigration and Customs Enforcement 

Attachments: 

• U.S. Supreme Court Order 
• Secretary Noem’s Memorandum 
• Notice of Removal 




