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Question Presented

I.
Edwards v. Arizona is an anti-badgering
rule of the Court and “not a
constitutional command,” Maryland v.
Shatzer, as none of the prophylactic
Miranda warnings are constitutional
rules. Vega v. Tekoh. A violation of
Edwards is thus not itself a violation of
the Fifth Amendment.

The question presented is: Whether this
Court should reconsider the rule of
Edwards that there is an irrebuttable
presumption of involuntariness of a
waiver of the prophylactic Miranda
counsel warning once asserted unless
the accused initiates the discussion, so
that any statement obtained consistent
with the Fifth Amendment—a voluntary
one—is admissible?
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Parties to the Proceeding

Petitioner is the State of Michigan. Respondent
is Darren D. Fenderson. No party is a corporation. 

Related Cases

! People v. Fenderson, No. 367926, Michigan
Court of Appeals, Judgment entered June 6,
2024.

!· People v. Fenderson, No. · Smith v. Jones,
No. 18-1200, Michigan Supreme Court.
Judgment entered July 14, 2026.
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IN THE

SUPREME COURT OF THE UNITED STATES

      ___________________
THE PEOPLE OF THE STATE OF MICHIGAN,
 Petitioner,
 
vs.  

DARREN D. FENDERSON
 Respondent.
     ___________________
 

PETITION FOR WRIT OF CERTIORARI

TO THE MICHIGAN COURT SUPREME COURT

The STATE OF MICHIGAN, by KYM L. WORTHY,
Prosecuting Attorney for the County of Wayne,
JON P. WOJTALA, Chief, Research, Training, and
Appeals, and LORI BAUGHMAN PALMER,
assistant prosecuting attorney and TIMOTHY A.
BAUGHMAN, special assistant prosecuting
attorney, prays that a Writ of Certiorari issue to
review the judgment of the Michigan Supreme
Court entered in this cause on July 14, 2026

Opinions below

The opinion of the Michigan Court of Appeals is
unreported, may be found at 2024 WL 2868673
(Mich. Ct. App. June 6, 2024), and appears as
appendix A. The opinion of the Michigan Supreme
Court may be found at 2026 WL 2035208 (Mich.
July 14, 2026). and appears as Appendix B.
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Statement of Jurisdiction

The judgment of the Michigan Supreme Court
was issued July 14, 2026. This Court’s jurisdiction
is invoked under 28 USC §1257(a).

Constitutional Provisions Involved

The Fifth Amendment to the United States
Constitution provides in relevant part:

No person...shall be compelled in any
criminal case to be a witness against himself.

The Fourteenth Amendment to the United
States Constitution provides, in pertinent part:

.No state shall make or enforce any law
which shall abridge the privileges or
immunities of citizens of the United States;
nor shall any state deprive any person of life,
liberty, or property, without due process of
law; nor deny to any person within its
jurisdiction the equal protection of the laws.
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Statement of the Case

Respondent’s Interviews and Statements

The Michigan Supreme Court summarized the
pertinent facts of the case.

Respondent was arrested and jailed in
connection with a fatal shooting. The victim of the
shooting was found pinned between a crashed
vehicle and the front porch of a house. After
Respondent was arrested, police read him his
Miranda rights, but they were unable to
interrogate him at that time because they believed
that he was intoxicated. The following day, Detroit
Police Sergeant Reginald Beasley and Detective
Douglas Williams conducted a videorecorded
interrogation. Beasley provided standard Miranda
warnings, and Fenderson voluntarily signed an
advice-of-rights form. At that point, Fenderson
indicated a desire to continue the interrogation
without counsel, stating that he did not need a
lawyer and that “[e]verything’ll be good.” He did,
however, ask if it would be best to have a lawyer
present. Williams told him, “That is up to you, sir.”
Fenderson then asked how long it would take to get
a lawyer. Williams said he had “no idea” and asked
Respondent if he had a lawyer. Fenderson said he
did not, but he referenced the advice-of-rights form
and noted where it indicated that a lawyer would
be appointed. At that moment, Fenderson did not
invoke his right to counsel. He stated that he did
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not want to take up his interrogators’ time or his
own waiting for a lawyer.

During the initial portion of the interrogation,
Fenderson described being with the victim during
an alleged carjacking. After an hour of questioning,
the officers called into question Fenderson’s
statements. Beasley told Respondent, “There’s a lot
of—lot of holes in your story, alright?” Among other
things, Beasley also told Respondent that prior to
the interrogation, he and Williams had conducted
research—he said they watched surveillance
videos, spoke to people in the neighborhood, and
talked to Respondent’s mother—and that he
believed that some of what Fenderson was saying
was not true and didn’t “make any sense.”

Beasley then told Respondent that he didn’t
want Respondent to “tell a story ... that’s not true,”
implying that it wouldn’t fit with the evidence.
Beasley indicated that someone who did look at the
evidence would ask themselves, “Man, is he a—a
callous killer?” Respondent insisted that he did not
kill anyone. Both Beasley and Williams confronted
Respondent with addi t ional  perce ived
inconsistencies in his story.

After more than an hour and a half of questioning,
and after Williams had exited the interrogation
room, Beasley asked Respondent if he would be
willing to take a polygraph exam. Respondent
asked if his lawyer could be present for that.
Beasley said that it would be possible, and
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Respondent agreed to be polygraphed. No
polygraph exam was administered. Beasley then
told Respondent several times that the pictures of
the victim were “fucked up,” that police had a
“video of it happening,”4 and that anyone who saw
what happened to the victim would say, “ ‘Oh shit,
that’s fucked up.’ ”.... Respondent then invoked his
right to counsel.  Beasley asked if Respondent1

already had an attorney. Respondent indicated that
he did not and that he would need appointed
counsel. He inquired how long that would take.
Beasley said that he was not sure but that he
would “make a couple phone calls.”

Beasley then left Respondent alone in the
interrogation room. Fenderson was later provided
with a soda, and he declined an offer of chips.
Beasley returned about 40 minutes after
Fenderson’s invocation and told him that he was
“trying to get that attorney.” Respondent requested
to use the bathroom, was handcuffed with his arms
in front, and was escorted out of the interrogation
room. He returned moments later and was left
alone and handcuffed.

Approximately two hours and 45 minutes after
Respondent invoked his right to counsel, Beasley
returned. Beasley did not address Respondent or
provide him with information about efforts to locate

 Respondent told Sgt. Beasley he would tell him what
1

he “want[ed] to hear but can [he] have a lawyer first?” People v.

Fenderson, 2026 WL 2035208, at 15 (No. 167391, Mich. July 14,

2026) (Zahra, J., dissenting).
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an attorney. Beasley was accompanied by a
uniformed officer who removed Respondent’s
handcuffs and then had Respondent turn around so
that he could handcuff Respondent with his arms
behind his back. This exchange followed:

Respondent: Where ... where my lawyer?

Beasley: You don’t got one ... so ..

Respondent: Wait ... huh?

Beasley: You don’t have a lawyer. You got one?

Respondent: No ... I ... you said ...

Beasley: We tried to get ... we tried to call one. Ain’t
nobody available and you ain’t got no money ... so ...

Respondent: Yeah I do. The money that I came in
with. You can’t use ... that?

Beasley: I can’t use that money.

Respondent: Aww come on.

Beasley then said, “So.” Respondent replied, “So
what’s going on?” Beasley stated that Respondent
had asked for an attorney and that he could not
speak to Respondent without one, “[s]o the story
you got is the story we gon’ go with.”

Fenderson then said he was “confused,” and
Beasley asked him what he was confused about.
The following series of exchanges then occurred,
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which ended with Respondent saying that he would
be willing to talk to police without an attorney.

Respondent: The story ... I ... I don’t know what’s
going on from this point. You ain’t told me nothin’.

Beasley: Ok. So what’s going to happen now. We’re
gonna take you back to [the Detroit Detention
Center (DDC)]. Then we gonna submit a warrant
and the prosecutor will review it. Alright?

Respondent: That mean, I’m not sure what all that
means.

Beasley: You requested an attorney. I can’t, I can’t
talk to you any more about the case.... Now if you
wanted to talk to me, you just say that you want,
you want to talk without an attorney. I can talk to
you. But you said you wanted an attorney. I’m not
allowed to talk to you by law.

Respondent: I just want to get this over with. If you
tryna talk we can talk. I just want to get this over
with. That’s it. I just want to get this over with.

Beasley: Like I said, I can go over your rights again
with you, if you agree to talk without an attorney.

Respondent: I agree to talk without an attorney.
Y’all heard that. I agree. I just want to get this over
with.

Beasley: I don’t want you to feel compelled to talk
to me because you don’t want to go with them.
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That’s the thing. But if you reasonably want to talk
to me without an attorney present, I—I’ll talk to
you. But you understand that’s something that you
want to do.

Respondent: Yeah.

Beasley: I don’t want you to feel like you’re forced
to—

Respondent: Ok.

Beasley: —do anything. Is that something you want
to do?

Respondent: Yes.

After these exchanges, Beasley and the
uniformed officers accompanying him left the
interrogation room, and Respondent started crying.
Then another sergeant, who was not connected
with the investigation and who had not previously
spoken to Respondent, entered the room.
Respondent said, “I don’t understand this.” That
sergeant stated his role was to reestablish
Respondent’s rights, and he read the standard
Miranda warnings again. After each warning, the
sergeant asked Respondent if he understood his
rights. Respondent responded with a mix of verbal
agreement and nonverbal affirmative head nods.
When the sergeant asked if anyone had forced,
threatened, or coerced Respondent to make a
statement, Respondent responded, “See, that’s
what I ... I don’t understand what’s going on.” The
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sergeant asked if Respondent wanted to talk to
police, and Respondent agreed. Respondent
initialed another advice-of-rights form, and the
sergeant left.2

The Michigan Supreme Court held that the
police, not respondent, had reinitiated the
discussion after the invocation of the Miranda
counsel right, and so the irrebuttable presumption
of involuntariness of any waiver of Edwards v
Arizona, 451 U.S. 477, 484-485, 101 S Ct 1880, 68 L
Ed 2d 378 (1981) was triggered.3

The dissenting justice, Justice Zahra, said that
“the police did exactly what was required of them
under the Fifth Amendment and applicable
caselaw. Police ceased questioning defendant as
soon as he requested an attorney; they attempted
to locate an attorney for defendant; they informed
defendant that they could not locate an attorney,
and therefore all interrogation would cease; when
asked, they explained to defendant what the next
steps in the process would be; when defendant
stated that he wanted to talk without an attorney,
they asked defendant to make sure that is what he
wanted, repeatedly telling him not to feel compelled
to speak to them; and before restarting their
interrogation of defendant, they again informed
him of his Miranda rights to confirm that
defendant was making a valid waiver of his right to

 People v. Fenderson, 2026 WL 2035208, at 4–6.
2

 Id., 2026 WL 2035208, at 11.
3
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be free from self-incrimination. Viewed as a whole,
the conduct of the Detroit Police Department
exemplifies sound police work that was fully
consistent with constitutional principles.”4

The State seeks certiorari.

 Id., 2026 WL 2035208, at 14 (Zahra, J., dissenting).
4
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Reasons for Granting the Writ

Because the Fifth Amendment concerns
voluntariness, the Court should grant
certiorari to determine whether the
irrebuttable presumption of Edwards v.
Arizona—which is simply a rule of
law—that any waiver of the Miranda
right to counsel after it has been
asserted is involuntary if the accused
did not initiate the discussion should be
overruled.

No person shall be compelled in any
criminal case to be a witness against
himself.

Fifth Amendment to the United States
Constitution

The Fifth Amendment actually means
what it says. 

Professor Joseph Grano.5

In pertinent part, the Fifth Amendment to the
United States Constitution provides that “No
person...shall be compelled in any criminal case to
be a witness against himself.” The purpose of the
Miranda cautions are prophylactic; that is, to assist

 Joseph Grano, Confessions, Truth, and the Law
5

(University of Michigan Press: 1993), p.143.
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in avoiding coerced statements by dispelling the
inherently coercive atmosphere of custodial
interrogation, but “a violation of Miranda does not
necessarily constitute a violation of the
Constitution and therefore such a violation does not
constitute the deprivation of a right secured by the
Constitution.”  There is not even a claim—let alone6

a finding—that the Respondent’s waiver of his
Miranda counsel right was involuntary, but rather
an application of the irrebuttable presumption of
involuntariness of waiver of the Miranda counsel
right rule of Edwards.  “In this case, after7

defendant invoked his right to counsel, police tried
to obtain an attorney for him. They returned
empty-handed, over two and a half hours later,
telling defendant that he did not have an attorney
and could not use the money taken from him
during arrest to obtain one. Thereafter, in response
to defendant’s questions about what was going on,
police resumed the interrogation. We agree with
the trial court that defendant’s Fifth Amendment

 Vega v. Tekoh, 597 U.S. 134, 150, 142 S. Ct. 2095, 2106,
6

213 L. Ed. 2d 479 (2022) (cleaned up).

 Professor McCormick cogently makes this point, as
7

have any number of other evidence scholars as well, that there

is no such thing as an irrebuttable presumption: “In the case of

what is commonly called a conclusive or irrebuttable

presumption, when fact B is proven A must be taken as

true....the courts are not stating a presumption of law, but

simply expressing (a) rule of law.” McCormick, Evidence (4  Ed),th

§ 342.
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rights under Miranda were violated.”  Given that8

the actual right protected by the Constitution was
not violated by the State, it is more than passing
strange that any statement made by the
Respondent is excluded from evidence. It is
something of a mystery that a nonconstitutional
violation can, as a matter of constitutional
requirement, require the suppression of evidence.
It is simply a constitutional oxymoron to speak of a

 People v. Fenderson, supra.
8

And this is not accurate. No questioning took place until

after Respondent said he wished to talk to the officers:

Beasley: You requested an attorney. I can’t, I can’t talk

to you any more about the case.... Now if you wanted to talk to

me, you just say that you want, you want to talk without an

attorney. I can talk to you. But you said you wanted an attorney.

I’m not allowed to talk to you by law.

Respondent: I just want to get this over with. If you

tryna talk we can talk. I just want to get this over with. That’s

it. I just want to get this over with.

Beasley: Like I said, I can go over your rights again with

you, if you agree to talk without an attorney.

Respondent: I agree to talk without an attorney. Y’all

heard that. I agree. I just want to get this over with.

Beasley: I don’t want you to feel compelled to talk to me

because you don’t want to go with them. That’s the thing. But if

you reasonably want to talk to me without an attorney present,

I—I’ll talk to you. But you understand that’s something that you

want to do.

Respondent: Yeah.

Beasley: I don’t want you to feel like you’re forced to—

Respondent: Ok.

Beasley: —do anything. Is that something you want to

do?

Respondent: Yes. 

-13-



“voluntary inadmissible” statement of an accused.
Only by treating an Edwards violation as creating
an irrebuttable presumption of involuntariness of
any waiver can this result be reached, and, as
irrebuttable presumptions are simply rules of law,
Edwards amends the Constitution.

In Edwards, this Court held that “the Court has
strongly indicated that additional safeguards are
necessary when the accused asks for counsel; and
we now hold that when an accused has invoked his
right to have counsel present during custodial
interrogation, a valid waiver of that right cannot be
established by showing only that he responded to
further police-initiated custodial interrogation even
if he has been advised of his rights. We further hold
that an accused, such as Edwards, having
expressed his desire to deal with the police only
through counsel, is not subject to further
interrogation by the authorities until counsel has
been made available to him, unless the accused
himself initiates further communication,
exchanges, or conversations with the police.”9

Several members of this Court have pointed out
that Edwards is a rule created by the Court that is
“not a constitutional command.”  The Court itself10

 Edwards v. Arizona, 451 U.S. 477, 484–85, 101 S. Ct.
9

1880, 1884–85, 68 L. Ed. 2d 378 (1981).

 Arizona v. Roberson, 486 U.S. 675, 688, 108 S. Ct.
10

2093, 2101–2102, 100 L. Ed. 2d 704 (1988) (Kennedy, J.,

dissenting, joined by Chief Justice Rehnquist); J.D.B. v. North

Carolina, 564 U.S. 261, 288, 131 S. Ct. 2394, 2412, 180 L. Ed. 2d
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has “emphasized that the Edwards rule is not a
constitutional mandate, but judicially prescribed
prophylaxis.”  In dissent in Minnick v. Mississippi11

Justice Scalia, joined by Chief Justice Rehnquist,
noted that;

Until Edwards . . . we refrained from
imposing on the States a higher standard for
the waiver of Miranda rights. For example,
in Michigan v. Mosley . . . we rejected a
proposed irrebuttable presumption that a
criminal suspect, after invoking the Miranda
right to remain silent, could not validly
waive the right during any subsequent
questioning by the police. In North Carolina
v. Butler . . . we rejected a proposed rule that
waivers of Miranda rights must be deemed
involuntary absent an explicit assertion of
waiver by the suspect. And in Fare v.
Michael C. . . .we declined to hold that
waivers of Miranda rights by juveniles are
per se involuntary.

Edwards, however, broke with this
approach, holding that a defendant’s waiver
of his Miranda right to counsel, made in the
course of a police-initiated encounter after he
had requested counsel but before counsel had

310 (2011) (Alito, J., dissenting, joned by Chief Justice Roberts

and Justices Scalia and Thomas). 

 Maryland v. Shatzer, 559 U.S. 98, 105, 130 S. Ct.
11

1213, 1220, 175 L. Ed. 2d 1045 (2010).
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been provided, was per se involuntary. The
case stands as a solitary exception to our
waiver jurisprudence.. . . [but] In this case . .
. we have not been called upon to reconsider
Edwards.12

And Justice Thomas, pointing to this dissent, has
said that “it is not apparent to me that the
presumption of involuntariness the Court
recognized in Edwards is justifiable even in the
custodial setting to which Edwards applies it.”13

The Michigan Supreme Court referred to the
prophylactic counsel rule of Miranda as a
“defendant’s Fifth Amendment right to counsel
under Miranda.”  But as this Court has made14

clear, “a violation of Miranda is not itself a
violation of the Fifth Amendment.”  There is no15

constitutional right to counsel during interrogation,
there is a prophylactic rule requiring a warning of a
“right” to counsel, either retained or appointed,
violation of which is not a violation of the

 Minnick v. Mississippi, 498 U.S. 146, 160–161, 111 S.
12

Ct. 486, 494–95, 112 L. Ed. 2d 489 (1990) (Scalia, J., dissenting).

 Maryland v. Shatzer, 559 U.S. at 117, 130 S. Ct.
13

at1227 (Thomas, J., concurring).

 Fenderson, 2026 WL 2035208, at 11.
14

 Vega v. Tekoh, 597 U.S. at152, 142 S. Ct. at 2108.
15
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constitution.  The Fifth Amendment proclaims16

that “No person shall be compelled in any criminal
case to be a witness against himself” and a
confession may be voluntary even if the police
reinitiate questioning after the assertion of the
prophylactic counsel rule of Edwards, and a person
may voluntarily waive the prophylactic right even
under these circumstances, just as he or she can
waive the so-called right to silence. The actual
Constitution was not violated in this case.

Certiorari should be granted to reconsider
Edwards; after all, in Montejo v. Louisiana  this17

Court held that an assertion of an actual
constitutional right—that to counsel under the
Sixth Amendment—does not give rise to a
presumption that any subsequent waiver by a
defendant to police-initiated interrogation is
invalid, overruling Michigan v. Jackson.   The18

Court should do likewise here.  Certiorari should be
granted.

 This Court has observed that “Whether this Court has
16

the authority to create constitutionally based prophylactic rules

that bind both federal and state courts has been the subject of

debate among jurists and commentators,”citing Joseph Grano,

“Prophylactic Rules in Criminal Procedure: A Question of Article

III Legitimacy,” 80 NW. U. L. Rev. 100 (1985). Vega v. Tekoh,

597 U.S. 134, 150, 142 S. Ct. 2095, 2106 (FN 5).

 Montejo v. Louisiana, 556 U.S. 778, 129 S. Ct. 2079,
17

173 L. Ed. 2d 955, (2009).

 Michigan v. Jackson, 475 U.S. 625, 106 S.Ct. 1404, 89
18

L.Ed.2d 631 (1986).
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Conclusion

Wherefore, the Petition for certiorari should
be granted.

Respectfully submitted,

KYM WORTHY
Prosecuting Attorney
County of Wayne

JON P. WOJTALA
Chief, Research, Training,
and Appeals

TIMOTHY A. BAUGHMAN
Special Assistant Prosecuting
Attorney

LORI BAUGHMAN PALMER
5301 Russell St. Fl. 2
Detroit, Michigan 48211
lpalmer@waynecountymi.gov
(313) 202-7113
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Appendix A: Michigan Court of Appeals
opinion
PEOPLE of  the  Sta te  o f  Mich igan,
Plaintiff-Appellant,
v.
Daren Donell FENDERSON, Defendant-Appellee.
No. 367926
June 6, 2024
Wayne Circuit Court, LC No. 23-000412-01-FC
Before: Swartzle, P.J., and Servitto and Garrett,
JJ.
Opinion
Per Curiam.

The victim died during a “hit-and-run,” and
defendant voluntarily confessed to the crime after
several interviews with the police. The district
court admitted defendant’s video confession over
his motion to exclude, concluding that defendant
had validly waived his right to remain silent and
had made a voluntary statement. Viewing the same
video, however, the circuit court suppressed the
confession, finding instead that police had coerced
defendant into make the confession. Our review of
the record confirms that the circuit court erred, and
we reverse and remand for further proceedings
consistent with this opinion.

Defendant was 24-years-old at the time of
his arrest, and he had completed three years of
high-school education. The police attempted to
conduct a custodial interrogation after arresting
defendant, but could not proceed because defendant
appeared to be intoxicated. The next day, the
officers read defendant his constitutional rights

-2a-



concerning the interrogation, and defendant signed
a document that explained these rights. During
this initial interrogation, defendant told the officers
that his truck was carjacked on the night of the
victim’s death, and that the carjacker was driving
defendant’s vehicle when the victim was killed. The
officers interrupted defendant, however, and told
defendant that they had surveillance-video footage
that showed defendant driving the vehicle.
Defendant attempted to change his story, and he
agreed to tell the officers “what they wanted to
hear” once he had an attorney. Interpreting this as
a request for an attorney, the officers left defendant
and tried to find him one.

After making several inquiries over a couple
of hours, the officers were unsuccessful in finding
defendant an attorney. They returned to the
interrogation room, and one of the uniformed
officers handcuffed defendant for transport to a
detention center. Defendant expressed confusion on
being removed from the room, stating, “hold on,
wait ... wait, huh?” One of the officers explained to
defendant that they could not find defendant an
attorney, and he did not have funds to hire his own
attorney, so they were going to return him to the
detention center. Defendant questioned why he was
leaving, and the officer explained that they could
not talk to him because he asked for an attorney
and that they would use the statement that
defendant had given them earlier. The officer
further explained that defendant would be returned
to the detention center, and the police and
prosecutor would seek an arrest warrant. The
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officer reiterated that he could not talk to
defendant about the case because defendant had
asked for an attorney. Defendant then responded,
“Uhm, I just want to get this over,” and he repeated
this sentiment several more times.

In response, the officer explained to
defendant that he did not want defendant to feel
“compelled” to speak to them. Defendant asserted
that he wanted to speak with the officers.
Interpreting this as a request to reinitiate their
conversation, the investigating officer left the room,
and an officer separate from the investigation
instructed defendant again about his constitutional
rights. Defendant signed another form indicating
that he understood his rights, and he then
confessed to hitting the victim with his truck.
Defendant was in the interrogation room for over
five hours, but only spoke to the officers for two of
those hours. When he was not speaking with the
officers, defendant received food, drink, and
bathroom breaks, and he was free to stand and
walk around the room.

Defendant was subsequently arraigned on
the charge of first-degree murder, among other
charges, and bound over to the circuit court for trial
with a bond that would “remain at remand, or no
bond.” Defendant moved to suppress his confession
and argued that the officers violated his
constitutional rights because he was coerced into
waiving his right to counsel. The circuit court found
that the officers used their inability to locate an
attorney for defendant as a scare tactic to coerce
defendant into continuing the interrogation. Thus,
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the circuit court held that defendant’s confession
was not voluntary, and it suppressed the
statement.

The prosecutor now presents this
interlocutory appeal on leave granted. People v
Fenderson, unpublished order of the Court of
Appeals, entered November 15, 2023 (Docket No.
367926).

“This Court reviews for clear error a trial
court’s factual findings in a ruling on a motion to
suppress evidence. A trial court’s factual findings
are clearly erroneous when this Court is left with a
definite and firm conviction that the trial court
made a mistake.” People v Clark, 330 Mich App
392, 415; 948 NW2d 604 (2019) (citations omitted).
“To the extent that a trial court’s ruling on a
motion to suppress involves an interpretation of the
law or the application of a constitutional standard
to uncontested facts, our review is de novo.” Id.
(citation omitted).

The United States Supreme Court has
“established procedures designed to safeguard” a
defendant’s Fifth Amendment rights. Id. (citing
Miranda v Arizona, 384 US 436, 467; 86 S Ct 1602;
16 L Ed 2d 694 (1966)). “[W]hen an officer
interrogates a person who is in custody, that person
must be informed in clear and unequivocal terms
that he has the right to remain silent and that
anything that he says can be used against him in
court.” Id. (quotation marks and citation omitted).
Further, “the right to have counsel present during
the interrogation is indispensable to the protection
of the Fifth-Amendment right” and, “if [the
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accused] cannot afford a lawyer, one will be
appointed for him.” Id. at 415-416 (citation
omitted). Thus, if the defendant has requested
counsel in his dealing with the police, he is not
subject to further interrogation (1) until counsel
has been made available to him, or (2) unless and
until he reinitiates a discussion with police and
waives the right to counsel. Id. at 416, 419. Any
evidence obtained during an interrogation may not
be used against the accused “[u]nless the person in
custody has been given the required warnings and
still waives his rights.” Id. at 416 (quotation marks
and citation omitted). See also Edwards v Arizona,
451 US 477, 484-485; 101 S Ct 1880; 68 L Ed 2d
378 (1981) (explaining that once a defendant has
asserted his or her right to counsel, no further
interrogation may occur “unless the accused
himself initiates further communication,
exchanges, or conversations with the police”).

In this case, defendant signed multiple forms
that indicated that he understood his constitutional
right to counsel. The circuit court found that the
officers used their inability to locate an attorney for
defendant as a scare tactic that coerced defendant
into providing his confession. The prosecutor
argues that the circuit court erred because
defendant’s confession was voluntary.

All “words or actions on the part of the
police” are relevant in determining whether
coercive police practices have caused an accused to
“elicit an incriminating response.” People v White,
294 Mich App 622, 629; 823 NW2d 118 (2011).
“[W]hen a suspect has been afforded Miranda
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warnings and affirmatively waives his Miranda
rights, subsequent incriminating statements may
be used against him” if the waiver was “voluntarily,
knowingly, and intelligently” made. People v
Tanner, 496 Mich 199, 209; 853 NW2d 653 (2014)
(citations omitted).

A voluntary decision is one that is born from
“free and deliberate choice, rather than
intimidation, coercion or deception.” Id. (citation
omitted). “The test of voluntariness should be
whether, considering the totality of all the
surrounding circumstances, the confession is the
product of an essentially free and unconstrained
choice by its maker, or whether the accused’s will
has been overborne and his capacity for
self-determination critically impaired.” People v
Ryan, 295 Mich App 388, 396; 819 NW2d 55 (2012)
(citation omitted).

In determining whether a statement is
voluntary, the trial court should consider, among
other things, the following factors: the age of the
accused; his lack of education or his intelligence
level; the extent of his previous experience with the
police; the repeated and prolonged nature of the
questioning; the length of the detention of the
accused before he gave the statement in question;
the lack of any advice to the accused of his
constitutional rights; whether there was an
unnecessary delay in bringing him before a
magistrate before he gave the confession; whether
the accused was injured, intoxicated or drugged, or
in ill health when he gave the statement; whether
the accused was deprived of food, sleep, or medical
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attention; whether the accused was physically
abused; and whether the suspect was threatened
with abuse. [Id. 396-397 (citation omitted).]

In this case, defendant was 24 years old at
the time of the interrogation, and he had completed
three years of high-school education. Defendant
was in the interrogation room for over five hours,
and he spoke to the officers for approximately two
of those hours. When defendant was not speaking
to the officers, he received snacks and bathroom
breaks. Defendant was fully informed of his
constitutional rights on three separate occasions,
and he affirmed that he understood his rights each
time. The record does not indicate that there was
any unnecessary delay in this process, and, further,
there were no signs that defendant was intoxicated,
drugged, or otherwise incapacitated during later
attempts to interrogate him. Additionally,
defendant made multiple unequivocal requests to
speak to the officers without an attorney present,
and he confirmed his reinitiation of the
interrogation after being advised of his rights
again.

With respect to this reinitiation, the record
shows that defendant knew that he was under no
obligation to speak with the officers when they
returned. Importantly, when the investigating
officers returned to take defendant back to the
detention center, they did not initiate any
questioning of defendant. Had defendant remained
silent, the officers would have taken him back to
the center, as they explained. At no point before
defendant stated that he wanted to speak with
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them again without an attorney did an officer ask
him questions about the offense.

When defendant stated that he wanted to
speak to them without an attorney, the officers
confirmed that he wanted to speak, and then
another officer, unrelated to the investigation,
came in to remind defendant of his rights.
Defendant repeatedly stated throughout these
encounters that he wanted to speak to the officers.
Explaining to defendant that they could not speak
with him because he had requested an attorney,
and then later confirming with defendant that he
wanted to speak to them, in response to defendant’s
assertion that he wanted to speak, does not show
that the officers reinitiated the conversation. See
id. at 479, 482. See also People v Adams, 245 Mich
App 226, 236-239; 627 Mich App 623 (2001)
(approving of an inquiry by police to clarify
whether defendant is reinitiating a discussion with
them without the presence of a lawyer). The
officers were ending the contact—not reinitiating
it—by returning defendant to the detention center.
Thus, the record confirms that defendant was able
to make a voluntary, informed decision to reinitiate
the conversation. See People v Kowalski, 230 Mich
App 464, 483-484; 584 NW2d 613 (1998) (holding
that the “defendant, by unequivocally indicating
that he no longer wanted an attorney and he
wished to give a statement, initiated the
conversation that ultimately led to his confession”).

As to the motives and tactics of the officers,
contrary to the what the dissent reads into the
record, there is no reliable evidence to suggest that
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the investigators intentionally delayed or refused to
find defendant an attorney. Rather, the record
shows that they tried to find defendant an attorney
who might have been available to represent
defendant during the interview; that their efforts
were not successful should not be grounds for
blame or suppression of defendant’s statement.
Likewise, defendant was not physically or
psychologically abused or threatened in any way, at
any point—in fact, as noted earlier, defendant had
ready access to food, drink, bathroom facilities, and
room to walk around during the relatively short
period of time when the officers were trying to find
him an attorney. During this waiting period, the
video shows that defendant certainly appeared to
be bored, and he even lamented on occasion about
being in this predicament, though this hardly can
be considered as evidence of psychological abuse.
There is, in short, no reliable evidence from which
to conclude that the officers engaged in some kind
of ruse about finding an attorney in the hope that
having defendant placed alone in a room for a
couple of hours would somehow psychologically
break him into giving a confession.

“[T]he rule announced in Edwards is
designed to prevent police from badgering a
defendant into waiving his previously asserted
Miranda rights.” Clark, 330 Mich App at 418
(cleaned up). Considering the totality of the
circumstances, we conclude that the officers did not
badger or coerce defendant into continuing the
interrogation, and defendant voluntarily waived his
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right to counsel. Thus, the circuit court erred when
it suppressed defendant’s confession.

On a separate note, defendant argues on
appeal that the district court’s pretrial release
order was in error. This Court granted leave for the
prosecutor to appeal the issues raised in its
application for leave to appeal, and MCR 6.126
states that, in relevant part, “[i]f the application for
leave to appeal is filed by the prosecutor and the
defendant is incarcerated, the defendant may
request that the court reconsider whether pretrial
release is appropriate.” See also MCR 6.106(H)(1).

With that said, defendant has not provided
this Court with any argument that the district
court abused its discretion. Generally speaking, “a
criminal defendant in Michigan is entitled as a
matter of constitutional right to have reasonable
bail established for pretrial release.” People v
Davis, 337 Mich App 67, 74; 972 NW2d 304 (2021).
When a defendant is charged with murder,
however, the district court has the discretion to
either set bond or deny bond when “the proof of
defendant’s guilt is evident or the presumption of
the defendant’s guilt is great.” Id. at 77. Defendant
was charged with first-degree murder, and the
proof of defendant’s guilt is evident, given his
admissible confession. Thus, the district court did
not err in providing no bond.
Reversed and remanded for proceedings consistent
with this opinion.
Garrett, J. (dissenting).

In the setting of a custodial interrogation,
the United States Supreme Court has long held
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that a suspect who invokes his right to have
counsel present “is not subject to further
interrogation by the authorities until counsel has
been made available to him, unless the accused
himself initiates further communication,
exchanges, or conversations with the police.”
Edwards v Arizona, 451 US 477, 484-485; 101 S Ct
1880; 68 L Ed 2d 378 (1981). In this case, I would
conclude that the investigating officer
impermissibly interrogated defendant, Daren
Fenderson, after he invoked his right to have
counsel present, such that Fenderson’s subsequent
confession was obtained in violation of Edwards. I
would therefore affirm the trial court’s order
granting Fenderson’s motion to suppress and must
respectfully dissent from the majority opinion to
the contrary.
I. RELEVANT FACTS

On August 2, 2022, Detroit Police Sergeant
Reginald Beasley attempted to question Fenderson
in connection with an alleged hit-and-run incident
resulting in death, but discontinued the
interrogation after determining Fenderson was
under the influence of alcohol or an intoxicating
narcotic. The following day, Fenderson appeared
sober and alert and initially waived his rights
under Miranda v Arizona, 384 US 436; 86 S Ct
1602; 16 L Ed 2d 694 (1966). Fenderson told the
interrogating officers that he was carjacked on the
night in question and the carjacker must have
struck and killed the victim. The officers told
Fenderson that video surveillance footage put him
behind the wheel at the time of the collision.
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Fenderson responded: “Imma tell y’all what y’all
want to hear but can I have a lawyer first?”
Sergeant Beasley inquired: “Do you have a lawyer?”
Fenderson replied: “No, but y’all gonna appoint one
right?” Sergeant Beasley left the interrogation
room, indicating he needed to make some calls.
Fenderson was left alone in the room for
two-and-a-half hours.

When Sergeant Beasley finally returned, he
brought a uniformed officer who cuffed Fenderson’s
hands behind his back. Sounding desperate and
concerned, Fenderson asked: “Where’s my lawyer?”
Sergeant Beasley responded: “You don’t got one so
...,” and Fenderson stated: “Wait, huh?” Sergeant
Beasley answered: “You gotta have a lawyer. You
have one?” Fenderson incredulously stated: “No,
you said that you gonna call one.” Sergeant Beasley
indicated he “tried to call one, but ain’t nobody
available, [and] you ain’t got no money, so....”
Fenderson stated: “Yeah I do, the money that I
came in with. You can’t use that money?” Sergeant
Beasley asserted he could not use that money to
hire an attorney. After several confused
exclamations from Fenderson, Sergeant Beasley
continued: “You said you wanted an attorney. I
can’t talk to you no more without an attorney, so
the story you gave is the story I’ll go with.”

Fenderson expressed confusion and Sergeant
Beasley explained that Fenderson would be taken
back to the jail while the officers submitted a
warrant to the prosecution. Fenderson again
expressed confusion. The sergeant replied: “When
you request an attorney, I can’t talk to you no more
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about the case. If you wanted to talk to me, you just
say that you want to talk without an attorney. But
you said you wanted an attorney, and I’m not
allowed to talk to you by law.” Fenderson asserted
he wanted “to get this over with.” Sergeant Beasley
offered to reread Fenderson his rights to allow him
to agree to speak without an attorney despite
telling Fenderson that he does not want him “to
feel compelled to talk to” him without an attorney
just because he did not want to be transported to
the jail. Fenderson hesitantly agreed to speak to
the officers without an attorney and Sergeant
Beasley left the room again.

While alone in the interrogation room,
Fenderson muttered to himself and began to cry.
Sergeant Paul Brown then entered the
interrogation room and reread Fenderson his
Miranda rights. Fenderson expressed concern that
matters were “not going right.” Sergeant Brown
indicated he was only there to secure a waiver of
rights and that he had no role in the investigation.
When Sergeant Brown asked if anyone forced or
coerced him into giving a statement, Fenderson
stated: “That’s why I don’t understand ...,” but he
signed the waiver form anyway. Fenderson
proceeded to tell the investigating officers that he
did hit the victim, but claimed he acted in
self-defense.

Before trial, Fenderson moved to suppress
his statements to the police, contending he did not
knowingly and voluntarily waive his right to
counsel. Fenderson relied heavily on Sergeant
Beasley’s preliminary examination testimony. At
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the preliminary examination, Sergeant Beasley
indicated he stopped questioning Fenderson when
he requested an attorney and “left the interview
room and I attempted to get a lawyer for him but
was unsuccessful.” The following colloquy ensued:
Q. Instead of ceasing and desisting the interview,
you tried to get him a lawyer immediately?
A. He requested an attorney. And I tried to contact
our Control Center to get a show cause attorney
and I was unsuccessful.

Defense counsel inquired whether the
department had an attorney on call to represent
suspects in line-ups. Sergeant Beasley responded
he did not determine whether such an attorney was
on call and available. Defense counsel appeared
shocked, asking the court: “Have you ever heard of
that, Judge, that the police is trying to get him a
lawyer?” The prosecution subsequently elicited
testimony that when Sergeant Beasley left the
interrogation room, he made “efforts to try to find a
lawyer.”

Sergeant Brown testified at the preliminary
examination that “[s]everal” officers “worked as a
team” to attempt to find an attorney for Fenderson.
Sergeant Brown personally contacted the
notification and control center “and tried to get a
show [up] attorney for him. The show [up] attorney
that were on duty that particular day said she only
do photo line-ups.” Sergeant Brown asserted he
continued his efforts, but was not successful in
securing an attorney.

Defense counsel ultimately moved to exclude
the waiver of rights form and Fenderson’s
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subsequent statements at the preliminary
examination. Counsel noted Fenderson requested
counsel and this should have stopped the
interrogation. Instead, the officers embarked on an
“unusual” procedure “of them trying to get him a
lawyer.” Counsel continued:

So at some point they recognize, they knew,
their advantage, you know. It’s a game. You know
you’re in a trying position. So they, these detectives
know that this guy could go back to his cell. Go
back to his cell, he’s resting and leave this room
because he invoked that Fifth Amendment right.
Okay.

But they capitalized on something, but he’s
clearly not clear about it. So I’m going to object.

The prosecutor retorted that Fenderson
“popped his head out and he wanted to speak to the
officers,” after waiting for the officers to find him
an attorney.

The district court admitted Fenderson’s
statements at the preliminary examination, finding
“for probable cause purposes” that the statement
was voluntarily given after Fenderson waived his
rights. Following the bind over, and after
considering Fenderson’s motion to suppress, the
prosecution’s answer, and the record, however, the
circuit court granted the motion to suppress the
evidence from trial, leading to this interlocutory
appeal.
II. LEGAL BACKGROUND

In Edwards, 451 US 477, United States
Supreme Court squarely addressed the
requirements before interrogation may be
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reinitiated following a suspect’s request for counsel.
In Maryland v Shatzer, 559 US 98, 104-105; 130 S
Ct 1213; 175 L Ed 2d 1045 (2010), the Court
summarized the principles supporting Edwards:

The rationale of Edwards is that once a
suspect indicates that he is not capable of
undergoing custodial questioning without advice of
counsel, any subsequent waiver that has come at
the authorities’ behest, and not at the suspect’s
own instigation, is itself the product of the
inherently compelling pressures and not the purely
voluntary choice of the suspect. Under this rule, a
voluntary Miranda waiver is sufficient at the time
of an initial attempted interrogation to protect a
suspect’s right to have counsel present, but it is not
sufficient at the time of subsequent attempts if the
suspect initially requested the presence of counsel.
The implicit assumption, of course, is that the
subsequent requests for interrogation pose a
significantly greater risk of coercion. That
increased risk results not only from the police’s
persistence in trying to get the suspect to talk, but
also from the continued pressure that begins when
the individual is taken into custody as a suspect
and sought to be interrogated—pressure likely to
increase as custody is prolonged. The Edwards
presumption of involuntariness ensures that police
will not take advantage of the mounting coercive
pressures of prolonged police custody by repeatedly
attempting to question a suspect who previously
requested counsel until the suspect is badgered into
submission. [Cleaned up.]
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According to Edwards, 451 US at 484-485,
“when an accused has invoked his right to have
counsel present during custodial interrogation,” the
accused must personally “initiate[ ] further
communication, exchanges, or conversations with
the police” or the police may not reengage
interrogation without the presence of counsel.
III. ANALYSIS

I would affirm the circuit court’s
determination that Fenderson did not knowingly
and voluntarily waive his right to counsel after
invoking his right, and that his subsequent
statements were inadmissible. Sergeant Beasley
misled Fenderson, preventing Fenderson from
making an informed decision.
A.

When a suspect invokes his right to counsel
during a custodial interrogation, all questioning
must stop. People v Tanner, 496 Mich 199, 208; 853
NW2d 653 (2014). At oral argument, both the
prosecution and the defense agreed the officers’
actions to locate appointed counsel to represent
Fenderson were highly unusual. Attorneys are on
call to represent suspects during identification
procedures, like live line-ups and photographic
show-ups, but not to advise individuals during
interrogation. Defense counsel specifically asserted
there is no formal method of securing appointed
counsel for an interrogation before arraignment.
Further, the process to secure an attorney even for
identification procedures is simply to call the
Detroit Police Department’s central notification
and control center to ask them to contact on-call
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attorneys. The interrogating officers do not contact
these attorneys directly. Both sides were unclear
about what the officers actually did for more than
two hours when the officers should have been well
aware that a single phone call to the notification
and control center was the only course of action.
Indeed, defense counsel stated he had never
encountered police officers attempting to find an
attorney in this manner to represent a suspect
being interrogated.

According to these concessions, a suspect
undergoing interrogation is required to retain
counsel if he or she wishes to immediately continue
the interrogation with the representation of
counsel. Both sides agreed that if the suspect
requires appointed counsel, the officers must
return the suspect to his or her cell and secure an
arrest warrant. The matter then proceeds to
district court arraignment. An arraignment must
be conducted “without necessary delay,” MCL
764.26, and a delay of more than 48 hours absent
unusual circumstances is presumptively
unreasonable, Riverside Co v McLaughlin, 500 US
44, 56-57; 111 S Ct 1661; 114 L Ed 2d 49 (1991).
Counsel is appointed just before arraignment and
within 48 hours. Michigan Indigent Defense
Commission, Standard 4, available at
<https://michiganidc.gov/standards/#tab-id-4>
(accessed May 15, 2024). See also Oakland Co v
State of Michigan, 325 Mich App 247, 268-269; 926
NW2d 11 (2018) (holding that states are permitted
to grant greater protections than required by the
Constitution, including expanding the right to
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counsel to criminal arraignments). Interrogation
may continue with appointed counsel after that
point. Again, both sides asserted that this is the
proper procedure in the face of a request for
appointed counsel during a pre-arraignment
interrogation.
B.

As noted, once a suspect has invoked his
right to counsel, all questioning must stop and may
only be reinitiated by the suspect personally.
Edwards, 451 US at 484-485; Tanner, 496 Mich at
208. I believe Fenderson did not personally
reinitiate the interrogation. The prosecutor stated
at the hearing on Fenderson’s motion to suppress
that Fenderson “popped his head out” of the
interrogation room because he wanted to reinitiate
the interrogation. If Fenderson “popped his head
out,” it was more likely because he was concerned
after being left alone in the small interrogation
room for two-and-a-half hours with nothing to
occupy his time. Further, if Fenderson had “popped
his head out” and announced his intent to speak to
the officers without the presence of counsel,
Sergeant Beasley would not have brought a
uniformed officer into the interrogation room to
prepare Fenderson for transport.

Rather, Fenderson’s decision to speak to the
officers without counsel was a direct result of the
uniformed officer cuffing his hands behind his back
and Sergeant Beasley’s confusing and misleading
statements that there was no attorney available to
represent Fenderson and that Fenderson could not
afford to retain an attorney. Contrary to the

-20a-



majority’s holding, I do not believe Fenderson
reinitiated the interrogation; he was backed into a
corner and agreed to continue without counsel as a
result of the coercive atmosphere created by
Sergeant Beasley.
C.

I disagree with the majority’s conclusion that
Fenderson “made multiple unequivocal requests to
speak to the officers without an attorney present,”
fully understood his rights, and knowingly and
voluntarily waived his right to counsel. In my view,
the record demonstrates Sergeant Beasley’s
incomplete and contradictory statements misled
Fenderson into believing he would not be appointed
counsel. Fenderson’s confusion was clear from the
video recording and the rereading of his Miranda
rights did not provide clarification.

I believe the record shows that Sergeant
Beasley manipulated Fenderson’s desire to “get this
over with.” Sergeant Beasley correctly informed
Fenderson that he would be returned to his cell
because the invocation of the right to counsel
meant the end of the interrogation. Fenderson
clearly expressed his confusion about the course of
events. Sergeant Beasley made no attempt to
clarify that Fenderson would return to his cell
pending arraignment, at which time counsel would
be appointed. Instead, Sergeant Beasley told
Fenderson that he did not have an attorney and
could not afford one. A reasonable person in
Fenderson’s situation could interpret Sergeant
Beasley’s statements as meaning he or she could
not have counsel at the interrogation, a legally
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incorrect proposition. Fenderson had no idea that
counsel would be appointed in short order and
likely feared he would be left to languish in jail
awaiting the next step in the criminal process.
Sergeant Beasley effectively sealed the deal by
telling Fenderson that the investigating officers
would rely on the version of events he had given
during the first part of the interrogation, a story
contradicted by video evidence.

Rereading the Miranda rights to Fenderson
did not cure this error. Rereading a suspect these
rights should clarify any confusion, not increase the
level of misunderstanding. When Sergeant Brown
read Fenderson his rights the second time,
Fenderson suggested he was forced or coerced into
waiving his right to counsel; after being asked
whether he was forced or coerced into giving a
statement, Fenderson replied: “That’s why I don’t
understand....” However, no one questioned
Fenderson to ascertain whether his confusion or
lack of understanding had resolved.

This Court’s opinion in People v Clark, 330
Mich App 392; 948 NW2d 604 (2019), exemplifies
what should be done when a suspect expresses
confusion about his rights. In Clark, “[o]nly a few
minutes passed between the initial reading of
defendant’s Miranda rights, his invocation of his
right to counsel, and his subsequent decision to
submit a signed statement.” Id. at 400. Before
beginning their second discussion, an officer
summarized the Miranda rights and “reminded
defendant that he had invoked his right to counsel
and asked him if he had changed his mind and
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wanted to talk to them. Defendant told them that
he had changed his mind, he wanted to speak with
them, and he immediately informed the officers”
that he wanted to follow the statement given by
another suspect. Id. at 401.

No such clarifying information or questions
were posed to Fenderson. Instead, after just being
told there were no attorneys available and he could
not afford counsel, Sergeant Brown merely reread
the Miranda rights verbatim to Fenderson. No one
clarified his rights when Fenderson stated: “That’s
why I don’t understand....” Fenderson was never
given accurate information or advice to knowingly
and voluntarily choose to give a statement to the
officers.

The record of Fenderson’s encounter with
Sergeants Beasley and Brown demonstrates the
officers misled Fenderson into involuntarily
waiving his right to counsel during the
interrogation and speaking to the officers without
representation. I believe the circuit court correctly
suppressed the resulting statements and would
affirm.
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PEOPLE of  the  Sta te  o f  Mich igan,
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v.
Daren Donell FENDERSON, Defendant-Appellant.
No. 167391
Argued on application for leave to appeal March 12,
2026.Decided July 14, 2026
BEFORE THE ENTIRE BENCH
Opinion
Thomas, J.

Defendant, Daren Fenderson, awaits trial on
charges of first-degree premeditated murder,
felony-firearm, and escape from lawful custody. We
heard oral argument to determine whether the
Court of Appeals erred by reversing the trial court’s
decision to grant defendant’s motion to suppress
statements he made during a custodial
interrogation. We find that it did. In this instance,
police provided Miranda warnings, and defendant
asserted his right to have an attorney present
during questioning and his right to have counsel
provided at the public’s expense.1 After the
invocation of these rights, police must either
provide counsel for a suspect or terminate the
interrogation.2 In this case, after defendant
invoked his right to counsel, police tried to obtain
an attorney for him. They returned empty-handed,
over two and a half hours later, telling defendant
that he did not have an attorney and could not use
the money taken from him during arrest to obtain
one. Thereafter, in response to defendant’s
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questions about what was going on, police resumed
the interrogation. We agree with the trial court
that defendant’s Fifth Amendment rights under
Miranda were violated.3 We therefore reverse the
judgment of the Court of Appeals and remand this
case to the Wayne Circuit Court for further
proceedings not inconsistent with this opinion.
I. FACTS AND PROCEDURAL HISTORY
A. INTERROGATION

Defendant was arrested and jailed in
connection with a fatal shooting. The victim of the
shooting was found pinned between a crashed
vehicle and the front porch of a house. After
defendant was arrested, police read him his
Miranda rights, but they were unable to
interrogate him at that time because they believed
that he was intoxicated. The following day, Detroit
Police Sergeant Reginald Beasley and Detective
Douglas Williams conducted a videorecorded
interrogation. Beasley provided standard Miranda
warnings, and Fenderson voluntarily signed an
advice-of-rights form. At that point, Fenderson
indicated a desire to continue the interrogation
without counsel, stating that he did not need a
lawyer and that “[e]verything’ll be good.” He did,
however, ask if it would be best to have a lawyer
present. Williams told him, “That is up to you, sir.”
Fenderson then asked how long it would take to get
a lawyer. Williams said he had “no idea” and asked
defendant if he had a lawyer. Fenderson said he did
not, but he referenced the advice-of-rights form and
noted where it indicated that a lawyer would be
appointed. At that moment, Fenderson did not
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invoke his right to counsel. He stated that he did
not want to take up his interrogators’ time or his
own waiting for a lawyer.

During the initial portion of the
interrogation, Fenderson described being with the
victim during an alleged carjacking. After an hour
of questioning, the officers called into question
Fenderson’s statements. Beasley told defendant,
“There’s a lot of—lot of holes in your story, alright?”
Among other things, Beasley also told defendant
that prior to the interrogation, he and Williams had
conducted research—he said they watched
surveillance videos, spoke to people in the
neighborhood, and talked to defendant’s
mother—and that he believed that some of what
Fenderson was saying was not true and didn’t
“make any sense.”

Beasley then told defendant that he didn’t
want defendant to “tell a story ... that’s not true,”
implying that it wouldn’t fit with the evidence.
Beasley indicated that someone who did look at the
evidence would ask themselves, “Man, is he a—a
callous killer?” Defendant insisted that he did not
kill anyone. Both Beasley and Williams confronted
defendant with additional perceived inconsistencies
in his story.

After more than an hour and a half of
questioning, and after Williams had exited the
interrogation room, Beasley asked defendant if he
would be willing to take a polygraph exam.
Defendant asked if his lawyer could be present for
that. Beasley said that it would be possible, and
defendant agreed to be polygraphed. No polygraph
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exam was administered. Beasley then told
defendant several times that the pictures of the
victim were “fucked up,” that police had a “video of
it happening,”4 and that anyone who saw what
happened to the victim would say, “ ‘Oh shit, that’s
fucked up.’ ”

The parties agree that defendant then
invoked his right to counsel. Beasley asked if
defendant already had an attorney. Defendant
indicated that he did not and that he would need
appointed counsel. He inquired how long that
would take. Beasley said that he was not sure but
that he would “make a couple phone calls.”

Beasley then left defendant alone in the
interrogation room. Fenderson was later provided
with a soda, and he declined an offer of chips.
Beasley returned about 40 minutes after
Fenderson’s invocation and told him that he was
“trying to get that attorney.” Defendant requested
to use the bathroom, was handcuffed with his arms
in front, and was escorted out of the interrogation
room. He returned moments later and was left
alone and handcuffed.

Approximately two hours and 45 minutes
after defendant invoked his right to counsel,
Beasley returned. Beasley did not address
defendant or provide him with information about
efforts to locate an attorney. Beasley was
accompanied by a uniformed officer who removed
defendant’s handcuffs and then had defendant turn
around so that he could handcuff defendant with
his arms behind his back. This exchange followed:
Defendant: Where ... where my lawyer?
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Beasley: You don’t got one ... so ...[5]
Defendant: Wait ... huh?
Beasley: You don’t have a lawyer. You got one?
Defendant: No ... I ... you said ...
Beasley: We tried to get ... we tried to call one. Ain’t
nobody available and you ain’t got no money ... so ...
Defendant: Yeah I do. The money that I came in
with. You can’t use ... that?
Beasley: I can’t use that money.
Defendant: Aww come on.
Beasley then said, “So.” Defendant replied, “So
what’s going on?” Beasley stated that defendant
had asked for an attorney and that he could not
speak to defendant without one, “[s]o the story you
got is the story we gon’ go with.”

Fenderson then said he was “confused,” and
Beasley asked him what he was confused about.
The following series of exchanges then occurred,
which ended with defendant saying that he would
be willing to talk to police without an attorney.
Defendant: The story ... I ... I don’t know what’s
going on from this point. You ain’t told me nothin’.
Beasley: Ok. So what’s going to happen now. We’re
gonna take you back to [the Detroit Detention
Center (DDC)]. Then we gonna submit a warrant
and the prosecutor will review it. Alright?
Defendant: That mean, I’m not sure what all that
means.
Beasley: You requested an attorney. I can’t, I can’t
talk to you any more about the case.... Now if you
wanted to talk to me, you just say that you want,
you want to talk without an attorney. I can talk to
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you. But you said you wanted an attorney. I’m not
allowed to talk to you by law.
Defendant: I just want to get this over with. If you
tryna talk we can talk. I just want to get this over
with. That’s it. I just want to get this over with.
Beasley: Like I said, I can go over your rights again
with you, if you agree to talk without an attorney.
Defendant: I agree to talk without an attorney.
Y’all heard that. I agree. I just want to get this over
with.
Beasley: I don’t want you to feel compelled to talk
to me because you don’t want to go with them.
That’s the thing. But if you reasonably want to talk
to me without an attorney present, I—I’ll talk to
you. But you understand that’s something that you
want to do.
Defendant: Yeah.
Beasley: I don’t want you to feel like you’re forced
to—
Defendant: Ok.
Beasley: —do anything. Is that something you want
to do?
Defendant: Yes.

After these exchanges, Beasley and the
uniformed officers accompanying him left the
interrogation room, and defendant started crying.
Then another sergeant, who was not connected
with the investigation and who had not previously
spoken to defendant, entered the room. Defendant
said, “I don’t understand this.” That sergeant
stated his role was to reestablish defendant’s
rights, and he read the standard Miranda
warnings again. After each warning, the sergeant
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asked defendant if he understood his rights.
Defendant responded with a mix of verbal
agreement and nonverbal affirmative head nods.
When the sergeant asked if anyone had forced,
threatened, or coerced defendant to make a
statement, defendant responded, “See, that’s what I
... I don’t understand what’s going on.” The
sergeant asked if defendant wanted to talk to
police, and defendant agreed. Defendant initialed
another advice-of-rights form, and the sergeant left.

Beasley and Williams returned, and
defendant made incriminating statements.
Defendant sought to suppress those statements in
the trial court on the grounds that he did not
voluntarily, knowingly, and intelligently waive his
Miranda right to counsel.
B. TRIAL COURT’S SUPPRESSION ORDER

The trial court granted defendant’s motion to
suppress in a short bench ruling, concluding that
police communications with defendant had
frustrated the advice of rights required by
Miranda. The trial judge had reviewed the
interrogation video prior to issuing a ruling. The
court discussed Beasley’s statements about
defendant’s lack of attorney and inability to afford
an attorney, including telling defendant, “ ‘You
don’t have the money to pay for one,’ ” and that
defendant, then, didn’t have one.6 This “really
cause[d] some conflict” for the trial court in light of
Miranda’s protections concerning both the right to
have an attorney present during questioning and
the right to have an attorney appointed if the
suspect could not afford one.
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The trial court expressed concern that this
put “extra pressure” on defendant, who had been
interrogated for hours, and found that police used
the fact that no lawyer was available as a “scare
tactic” to get defendant “to start talking again.” The
trial court also found that police reinitiated the
interrogation after defendant’s invocation by
readministering Miranda warnings.
C. COURT OF APPEALS’ REVERSAL

The Court of Appeals granted the
prosecution’s application for leave to appeal and
reversed the suppression of defendant’s statements
in an unpublished per curiam opinion over the
dissent of Judge GARRETT. 

With regard to waiver, the majority first
noted that “defendant signed multiple forms that
indicated that he understood his constitutional
right to counsel” and that he “was fully informed of
his constitutional rights on three separate
occasions, and he affirmed that he understood his
rights each time.” Id. at 3-4. With regard to police
statements about defendant’s inability to afford an
attorney on which the trial court relied in
suppressing defendant’s statements, the majority
characterized the exchange in the following terms:
“One of the officers explained to defendant that
they could not find defendant an attorney, and he
did not have funds to hire his own attorney, so they
were going to return him to the detention center.”
Id. at 2. In its statement of the law, the majority
cited Edwards v Arizona, 451 U.S. 477, 484-485,
101 S Ct 1880, 68 L Ed 2d 378 (1981), and
acknowledged that an interrogation must stop
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when a suspect invokes their right to counsel,
Fenderson, unpub op at 3, but in its analysis, the
majority essentially conducted a standard
totality-of-the-circumstances inquiry into whether
the waiver was knowing, intelligent, and voluntary,
id. at 3-4. Noting that defendant was 24 years old
at the time of the interrogation, had completed
three years of high-school education, was not
“intoxicated, drugged, or otherwise incapacitated,”
and “was not physically or psychologically abused
or threatened in any way,” the majority concluded
that his waiver was valid. id. at 3-5.
In dissent, Judge GARRETT noted possible
irregularities with the process that police followed
to procure counsel for defendant.7 Id. (GARRETT,
J., dissenting) at 4-5. She would have found
defendant’s waiver invalid based on Beasley’s
“incomplete and contradictory statements” that
“misled Fenderson into believing he would not be
appointed counsel.” Id. at 5. Judge GARRETT did
not believe that rereading defendant the Miranda
rights cured this error, as it was clear that he was
confused about his rights and “no one questioned
Fenderson to ascertain whether his confusion or
lack of understanding had resolved.” Id. at 6.

The Court of Appeals did not explicitly place
the burden on the state to show that after
invocation of the right to counsel defendant
reinitiated questioning and that his subsequent
waiver was knowing and intelligent. The panel did
consider whether police improperly reinitiated
interrogation after defendant invoked his right to
counsel. The majority concluded that they did not
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and that by returning defendant to jail after they
were unable to find an attorney for him, they were
properly ending contact with defendant. at 4. The
majority stated that “defendant was able to make a
voluntary, informed decision to reinitiate the
conversation” and made “multiple unequivocal
requests to speak to the officers without an
attorney present.” Id.

Judge GARRETT dissented on this point as
well. She would have concluded that defendant’s
“decision to speak to the officers without counsel
was a direct result of the uniformed officer cuffing
his hands behind his back and Sergeant Beasley’s
confusing and misleading statements that there
was no attorney available to represent Fenderson
and that Fenderson could not afford to retain an
attorney.” Id. (GARRETT, J., dissenting) at 5.
Rather than reinitiating, defendant was “backed
into a corner and agreed to continue without
counsel as a result of the coercive atmosphere
created by Sergeant Beasley.” Id.

This Court ordered oral argument on
defendant’s application for leave to appeal. People v
Fenderson, 516 Mich. 934, 15 N.W.3d 595 (2025).
II. LAW AND ANALYSIS
A. STANDARD OF REVIEW

We review a trial court’s factual findings in a
ruling on a motion to suppress for clear error.
People v Tanner, 496 Mich. 199, 206, 853 N.W.2d
653 (2014).8 To the extent that the trial court’s
ruling involves an interpretation of the law or the
application of a constitutional standard, review is
de novo. Id.
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B. CONSTITUTIONAL FRAMEWORK
Statements of an accused made during

custodial interrogation are inadmissible absent a
voluntary, knowing, and intelligent waiver of the
accused’s Fifth Amendment rights. Miranda v
Arizona, 384 U.S. 436, 444, 86 S Ct 1602, 16 L Ed
2d 694 (1966); US Const, Am V.9 The suspect must
be told that “he has the right to remain silent, that
anything he says can be used against him in a
court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an
attorney one will be appointed for him prior to any
questioning if he so desires.” Miranda, 384 U.S. at
479, 86 S.Ct. 1602.

The Michigan Constitution also provides the
right to be free from self-incrimination. Const 1963,
art 1, § 17.10 Generally, the Michigan Constitution
is at least as protective as the United States
Constitution, Oregon v Hass, 420 U.S. 714, 719, 95
S Ct 1215, 43 L Ed 2d 570 (1975), and we “may
interpret our constitution to afford greater
protections than those afforded by the Fifth
Amendment” with respect to the right against
self-incrimination, Tanner, 496 Mich. at 237, 853
N.W.2d 653.

Michigan has a common-law prohibition of
the introduction of coerced confessions, see, e.g.,
Flagg v People, 40 Mich. 706, 709 (1879), and a long
tradition of recognizing the constitutional right to
be free from compelled self-incrimination even prior
to incorporation of the Fifth Amendment against
the states.11 This Court has previously recognized
that Article 1, § 17 provides broader due-process
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protection than the federal Constitution12 but has
also rejected arguments that the self-incrimination
clause of Article 1, § 17 provides broader
protections relative to the federal Constitution in
certain contexts.13 We have not considered
whether our Constitution provides greater
protection under the voluntariness prong of the
waiver analysis.14

“[W]hen a suspect has been afforded
Miranda warnings and affirmatively waives his
Miranda rights, subsequent incriminating
statements may be used against him” if the waiver
was “ ‘voluntarily, knowingly, and intelligently’ ”
made. Tanner, 496 Mich. at 209, 853 N.W.2d 653,
quoting Miranda, 384 U.S. at 444, 86 S.Ct. 1602.
The government bears a “heavy burden” to show
that the accused waived the privilege against
self-incrimination and the right to counsel.
Miranda, 384 U.S. at 475, 86 S.Ct. 1602. The
government must meet this burden by a
preponderance of the evidence. People v Cheatham,
453 Mich. 1, 27, 551 N.W.2d 355 (1996) (opinion by
BOYLE, J.); Colorado v Connelly, 479 U.S. 157,
168, 107 S Ct 515, 93 L Ed 2d 473 (1986).
C. QUESTIONING AFTER THE INVOCATION OF
THE RIGHT TO COUNSEL

In this case, defendant initially waived his
Miranda rights but later asserted his right to
appointed counsel. After invocation of the Fifth
Amendment right to counsel, questioning of a
suspect must cease. Edwards, 451 U.S. at 482, 101
S.Ct. 1880; People v Paintman, 412 Mich. 518, 527,
315 N.W.2d 418 (1982). In Edwards, the United
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States Supreme Court created a prophylactic
“presumption of involuntariness” following the
invocation of the right to counsel. Maryland v
Shatzer, 559 U.S. 98, 106, 130 S Ct 1213, 175 L Ed
2d 1045 (2010). Typically, a knowing and voluntary
Miranda waiver, as described above, will be
sufficient at the time of questioning to allow the
admission of a subsequent statement. Not so under
Edwards. The Edwards Court determined that the
“traditional standard for waiver was not sufficient
to protect a suspect’s right to have counsel present
at a subsequent interrogation if he had previously
requested counsel; ‘additional safeguards’ were
necessary.” Shatzer, 559 U.S. at 104, 130 S.Ct.
1213, quoting Edwards, 451 U.S. at 484, 101 S.Ct.
1880. The rationale of Edwards is that “if a suspect
believes that he is not capable of undergoing such
questioning without advice of counsel, then it is
presumed that any subsequent waiver that has
come at the authorities’ behest, and not at the
suspect’s own instigation, is itself the product of
the ‘inherently compelling pressures’ and not the
purely voluntary choice of the suspect.” Arizona v
Roberson, 486 U.S. 675, 681, 108 S Ct 2093, 100 L
Ed 2d 704 (1988), quoting Miranda, 384 U.S. at
467, 86 S.Ct. 1602.

A valid waiver of that right “cannot be
established by showing only that [the accused]
responded to further police-initiated custodial
interrogation even if he has been advised of his
rights.” Edwards, 451 U.S. at 484, 101 S.Ct. 1880.
Statements following the invocation of counsel are
admissible only if counsel is made available to the
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suspect for questioning or if the state shows that
the suspect himself reinitiated the investigation.
Id. at 484-485, 101 S Ct 1880.15 The Edwards
reinitiation rule is grounded in the concern that “a
suspect may be coerced or badgered into
abandoning his earlier refusal to be questioned
without counsel ....” Shatzer, 559 U.S. at 106, 130
S.Ct. 1213.
1. DEFENDANT WAS NOT PROVIDED
COUNSEL AND WAS TOLD HE DID NOT HAVE
AND COULD NOT OBTAIN COUNSEL

Defendant was not provided with counsel.
Instead, after having defendant wait two and a half
hours for an attorney, police engaged defendant in
a conversation that the trial court described as a
“scare tactic” that undermined defendant’s
assertion of the right to counsel. We consider police
statements “in their totality” when assessing
“whether the warnings reasonably convey to a
suspect his rights as required by Miranda.”
Duckworth v Eagan, 492 U.S. 195, 203, 205, 109 S
Ct 2875, 106 L Ed 2d 166 (1989) (quotation marks,
citation, and brackets omitted). Independent of the
Edwards presumption of involuntariness, police
who give “confusing and inaccurate” advice about
the Miranda warnings, even when the standard
rights have been provided, do not “reasonably
convey” a suspect’s rights. Green v United States,
315 A.3d 680, 685, 687 (DC, 2024); id. at 685
(concluding that police presented a “mixed picture”
about whether the suspect could be provided an
attorney before and during interrogation); see also
United States v San Juan-Cruz, 314 F.3d 384, 388
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(CA 9, 2002) (holding that “confusing” and
conflicting warnings rendered the waiver invalid
because the suspect “could not reasonably ascertain
from the warnings provided to him by the
Government whether he could or could not retain
the services of an attorney for free”); State v Mayer,
184 Wash 2d 548, 562, 362 P.3d 745 (2015) (stating
that conflicting instructions can render Miranda
invalid, and citing San Juan-Cruz).

in the context of a suspect invoking the
Miranda right to silence, the United States
Supreme Court has expressed concern about “police
strateg[ies] adapted to undermine the Miranda
warnings,” particularly when it creates
circumstances in which “a suspect would hardly
think he had a genuine right to remain silent ....”
Missouri v Seibert, 542 U.S. 600, 613, 616, 124 S Ct
2601, 159 L Ed 2d 643 (2004) (opinion by Souter,
J.); see also id. at 613, 124 S Ct 2601 (observing
that when a suspect is read their rights after
interrogation, the suspect would likely feel
“perplexity about the reason for discussing rights
at that point” and noting that such “bewilderment”
is “an unpromising frame of mind for
knowledgeable decision[- making]”).

Instead of providing counsel, defendant was
told: “You don’t got one,” “You don’t have a lawyer,”
and “We tried to call one. Ain’t nobody available
and you ain’t got no money.” These statements
after the invocation of counsel can reasonably be
understood, as indicated by the trial court, as
suggesting that defendant’s right to have an
attorney present during questioning was dependent
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on his ability to retain counsel through his own
funds. The statements are not consistent with
Miranda’s assertions that suspects have a right to
counsel and that, if they cannot afford counsel,
counsel will be provided.

Following this exchange, defendant’s
confusion and lack of understanding is apparent
from the record. He repeatedly told his
interrogators that he was “confused” and “d[idn’t]
understand.” Defendant’s response was
understandable. Police spent hours purportedly
looking for an attorney, then returned to take him
to jail without providing any update on their efforts
to secure counsel. When defendant asked where his
lawyer was, he was told that he did not have an
attorney, that he did not have money for an
attorney, and that no other attorney was available.
When told that a lawyer was not available,
defendant asked multiple clarifying questions and
stated that he was confused. When police later read
defendant his rights again and asked if he had been
coerced to make a statement, defendant said that
he did not understand.

Police did not err because they failed to
provide an attorney.16 After all, “Miranda does not
require that attorneys be producible on call,” but
instead merely requires that a suspect must be
informed “that he has the right to an attorney
before and during questioning, and that an
attorney would be appointed for him if he could not
afford one.” Duckworth, 492 U.S. at 204, 109 S.Ct.
2875. See also People v Lewis, 47 Mich App 450,
453, 209 N.W.2d 450 (1973) (“We are not unmindful
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that the police may have acted innocently by
stating that an attorney was not available at that
time of the day. Nonetheless, the police were not
free to ignore the letter and spirit of Miranda, and
the questioning should have ceased until such time
as counsel could have been secured on behalf of the
defendant.”); People v Myers, 158 Mich App 1, 12,
404 N.W.2d 677 (1987) (“On the other hand, where,
as in Lewis, ... the police respond that counsel is
not available, without making any indication that
counsel will be available in the immediate future,
any additional statements by defendant do not
constitute a waiver.”). After invocation, police can
end questioning and allow a defendant to go
through the standard arraignment process for the
appointment of counsel.17 Instead, the police here
erred by suggesting that defendant could not be
questioned with an attorney present because he did
not have the money to hire one.18 This confusing
and inaccurate information undermined the advice
of rights previously read to defendant. See State in
re AS, 203 N.J. 131, 151, 999 A.2d 1136 (2010) (“ ‘A
police officer cannot directly contradict, out of one
side of his mouth, the Miranda warnings just given
out of the other.’ ”), quoting State v Pillar, 359 NJ
Super 249, 268, 820 A.2d 1 (App Div, 2003).19

The Court of Appeals majority suggested
that defendant’s statements are admissible because
he was subsequently informed of Miranda again
and, at that point, waived his Miranda rights.
Simply reading the standard Miranda rights again
does not meet the state’s burden to show that the
statements are admissible. Defendant was already
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aware of his rights. He referenced his right to an
attorney multiple times throughout the
interrogation. He expressed no initial confusion
about his ability to invoke that right. He clearly did
invoke that right after the tone of the interrogation
had shifted. But defendant was given no reason to
believe that if he were to invoke his right again, the
outcome would be any different. He could ask for
an attorney, but one would not be provided.

By undermining the advice of rights and
implying that the right to have an attorney present
during questioning was predicated on the ability to
pay for an attorney, police in this case violated
defendant’s Fifth Amendment right to counsel
under Miranda.
2. DEFENDANT DID NOT REINITIATE
CONTACT

“Once a suspect invokes his right to remain
silent or requests counsel, police questioning must
cease unless the suspect affirmatively reinitiates
contact.” Tanner, 496 Mich. at 208, 853 N.W.2d
653, citing Miranda, 384 U.S. at 473-474, 86 S.Ct.
1602. Once a suspect has invoked his right to
counsel, the suspect must reinitiate the
investigation in order for questioning to
permissibly continue. Edwards, 451 U.S. at
484-485, 101 S.Ct. 1880.

The prosecution contends that the Edwards
presumption of involuntariness was overcome
because defendant reinitiated the interrogation.
See Tanner, 496 Mich. at 208-209, 853 N.W.2d 653
(providing that Edwards is not violated where it
can be shown that “ ‘the accused himself initiate[d]
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further communication,  exchanges ,  or
conversations with the police’ ”), quoting Edwards,
451 U.S. at 484-485, 101 S.Ct. 1880; Oregon v
Bradshaw, 462 U.S. 1039, 1045-1046, 103 S Ct
2830, 77 L Ed 2d 405 (1983) (opinion by Rehnquist,
J.) (stating that Edwards does not require
suppression where a defendant initiates
conversation that an officer could reasonably
interpret as relating generally to the investigation
and where another valid waiver of rights is given).
Our Court has not squarely addressed a case
involving allegations of reinitiation after Miranda
invocation prior to this one.20

We conclude that the prosecution has not
shown that defendant reinitiated the interrogation
under Edwards. We look to the statements that
defendant made when police returned from their
effort to obtain counsel for him. The prosecution
asserts that defendant reinitiated when he asked
Beasley, “So what’s going on?” after Beasley
returned from an extended absence that Beasley
told defendant was for the purpose of trying to find
an attorney for him.21

Defendant’s first question when Beasley
returned after being absent for more than two and
a half hours, purportedly to find an attorney for
defendant, was, “Where ... where my lawyer?” This
inquiry was limited to effectuating defendant’s
invoked right to counsel, which Beasley had
previously indicated he was attempting to arrange.
Defendant’s next question was, “Wait ... huh?” in
response to Beasley’s statement, “You don’t got
one.” Defendant’s “huh” was related to his lack of
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appointed counsel. Defendant then asked if police
could use the money that he had in his possession
when he was arrested to procure an attorney.
Police told him that he could not use this money for
an attorney to represent him at his interrogation.

Then defendant asked, “So what’s going on?”
In the context of a discussion about whether,
having invoked his right to counsel, he had an
attorney and whether he could use the money he
had for an attorney, the question “So what’s going
on?” cannot reasonably be considered an
affirmative request to reinitiate the interrogation
without an attorney. Perhaps in other settings
these words might lead a reasonable police officer
to believe that defendant was initiating
conversation that related generally to the
investigation. Finding so here would completely
strip defendant’s question from the context in
which it was asked.22 Defendant was still pursuing
his constitutional right to have counsel at his
interrogation and appeared confused about why he
was being returned to jail after he had been told
that police were attempting to find an attorney to
be appointed for him. The trial court record lacks
any findings with respect to defendant’s
reinitiation, and the prosecution has not borne its
burden to show that defendant reinitiated.
Defendant’s questions about the status of his
attorney were in pursuit of his invocation of the
right to counsel, not an expression of willingness to
talk generally about the investigation without
counsel. See Lewis, 47 Mich App at 452-453, 209
N.W.2d 450 (holding that after officers told the
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defendant that they could not obtain counsel for
him, the “defendant’s statement to ‘forget it’ did not
constitute a voluntary, knowing, and intelligent
waiver of the right to counsel”). As a result, the
subsequent Miranda waiver and questioning do not
overcome Edwards and the confusion created about
defendant’s right to counsel.
3. POLICE REINITIATED QUESTIONING

After defendant asked what was going on,
police engaged in the functional equivalent of
questioning. This amounted to “words or actions on
the part of the police (other than those normally
attendant to arrest and custody) that the police
should know are reasonably likely to elicit an
incriminating response from the suspect.” Rhode
Island v Innis, 446 U.S. 291, 301, 100 S Ct 1682, 64
L Ed 2d 297 (1980); id. at 300-301, 100 S.Ct. 1682
(“Miranda safeguards come into play whenever a
person in custody is subjected to either express
questioning or its functional equivalent.”). When
determining whether police officers should know
that their words or actions are reasonably likely to
elicit an incriminating response, we focus our
inquiry “primarily upon the perceptions of the
suspect, rather than the intent of the police.” Id. at
301, 100 S.Ct. 1682.

After defendant was told that he did not
have an attorney and could not use his money for
an attorney, police continued the same theme from
prior to defendant’s invocation of counsel, where
they suggested that defendant’s story had holes
and did not make sense. Defendant was told that
because he asked for an attorney, “the story you got
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is the story we gon’ go with.” In their prior
questioning, police had stated repeatedly that this
story was one-sided—that defendant’s story would,
among other things, seem “fucked up” and that the
evidence would make defendant look like a “callous
killer,”23 a tactic that had led to defendant’s
request for counsel. The trial court also noted that
right on the heels of the concerning statements
regarding the lack of counsel, police said, “ ‘Well,
we’ll just go with the statements that we have.’ ”

At that point, defendant said that he was
confused, and when he asked what it meant that
police would “take [him] back to DDC” and submit
a warrant, he was told that police could not talk to
him. Police told him that waiver of his rights was
the way to tell another story and that otherwise he
would be stuck with the prior story. He was told:
“Now if you wanted to talk to me, you just say that
you want, you want to talk without an attorney. I
can talk to you.” Instead of honoring the invocation
of rights or providing defendant with counsel,
police engaged in further exchanges with defendant
to prompt him to give a different story. See Innis,
446 U.S. at 301, 100 S.Ct. 1682.

The Court of Appeals pointed to defendant’s
subsequent waiver of Miranda after this
reinitiation by police. However, we need to
determine whether that subsequent waiver was
voluntary and knowing, because a subsequent
Miranda warning does not cure the Edwards
violation that already occurred. Shatzer, 559 U.S.
at 105, 130 S.Ct. 1213 (“[A] voluntary Miranda
waiver is sufficient at the time of an initial
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attempted interrogation to protect a suspect’s right
to have counsel present, but it is not sufficient at
the time of subsequent attempts if the suspect
initially requested the presence of counsel.”).

This is the questioning after the invocation
of counsel that the Fifth Amendment and Article 1,
§ 17 prohibit. Instead of either providing counsel or
terminating the interrogation, as required, police
asserted that they were going to provide counsel
but then stated that defendant did not have counsel
and implied that counsel would not be provided
because he did not have money. The prosecution
cannot overcome the presumption that defendant’s
statements following his assertion of counsel were
involuntary. Edwards, 451 U.S. at 484, 101 S.Ct.
1880. This constitutes a failure to scrupulously
honor defendant’s invocation of his right to counsel
in violation of Miranda and Edwards. Miranda,
384 U.S. at 480, 86 S.Ct. 1602 (“ ‘In a government
of laws, existence of the government will be
imperilled [sic] if it fails to observe the law
scrupulously.’ ”), quoting Olmstead v United States,
277 U.S. 438, 485, 48 S Ct 564, 72 L Ed 944 (1928),
overruled in part on other grounds by Katz v
United States, 389 U.S. 347, 88 S.Ct. 507, 19
L.Ed.2d 576 (1967). Accordingly, defendant’s
statements subsequent to invocation of his right to
counsel must be suppressed.
III. CONCLUSION

The Court of Appeals erred in reversing the
trial court’s order suppressing defendant’s
postinvocation statements. The trial court correctly
concluded that defendant’s waiver was invalid.
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Police undermined the advice of rights required by
Miranda and impermissibly continued the
interrogation after defendant invoked his right to
counsel. Under both the federal and state
Constitutions, suppression is required. Accordingly,
we reverse the judgment of the Court of Appeals
and remand this case to the trial court for further
proceedings.
Megan K. Cavanagh, C.J.
Kimberly A. Thomas, J.
Richard H. Bernstein, J.
Elizabeth M. Welch, J.
Kyra H. Bolden, J.
Noah P. Hood, J.
Zahra, J. (dissenting).

A majority of this Court holds that the Court
of Appeals erred in reversing the trial court’s order
suppressing defendant’s statements after
invocation of his Miranda1 rights. I disagree. A
review of the record firmly indicates that there
were no violations of defendant’s constitutional
rights. To the contrary, the police did exactly what
was required of them under the Fifth Amendment
and applicable caselaw. Police ceased questioning
defendant as soon as he requested an attorney;
they attempted to locate an attorney for defendant;
they informed defendant that they could not locate
an attorney, and therefore all interrogation would
cease; when asked, they explained to defendant
what the next steps in the process would be; when
defendant stated that he wanted to talk without an
attorney, they asked defendant to make sure that is
what he wanted, repeatedly telling him not to feel
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compelled to speak to them; and before restarting
their interrogation of defendant, they again
informed him of his Miranda rights to confirm that
defendant was making a valid waiver of his right to
be free from self-incrimination. Viewed as a whole,
the conduct of the Detroit Police Department
exemplifies sound police work that was fully
consistent with constitutional principles. I agree
with the Court of Appeals’ majority opinion that
defendant’s decision to waive his rights was made
voluntarily, knowingly, and intelligently and that
the officers did not violate defendant’s right to be
free from self-incrimination under the Fifth
Amendment of the United States Constitution or
Article 1, § 17 of the 1963 Michigan Constitution.
Accordingly, I would affirm the judgment of the
Court of Appeals.
I. FACTS AND PROCEDURAL HISTORY

Defendant awaits trial on charges of
first-degree premeditated murder, MCL
750.316(1)(a); felony-firearm, MCL 750.227b; and
escape from lawful custody, MCL 750.197a.2 These
charges arise out of the death of William Allen in
Detroit on August 1, 2022. Testimony presented at
the preliminary examination established that
officers found the victim’s body pinned between a
house and a red Dodge Journey registered to
defendant. An autopsy revealed multiple gunshot
wounds as well as blunt force trauma consistent
with the victim’s having been run down by an
automobile. Police arrested defendant the next day
and brought him to the Detroit Public Safety
Headquarters, where he was informed of his

-48a-



Miranda rights. Although defendant agreed to
waive his rights, the officers believed that he was
too intoxicated to interrogate at that time.
Defendant was thus taken to the Detroit Detention
Center (the DDC) where he spent the night in
custody.

The next day, police again transported
defendant to the Detroit Public Safety
Headquarters where Detroit Police Sergeant
Reginald Beasley advised defendant of his Miranda
rights by reading them aloud from a written form.
Defendant initialed and signed the form. He then
stated: “I got a question. Is it best to have a lawyer
here?” When told that was up to him, defendant
said: “I see the—the one where it say that one will
be appointed, but I don’t wanna take up ya’ll time
.... I would rather just an—answer the questions
here and get this over with.” After police confirmed
that defendant was willing to talk without a
lawyer, defendant spoke with Beasley and
Detective Douglas Williams for about an hour.

During this initial interrogation, defendant
told the police officers that he was carjacked on the
night of the victim’s death and that the carjacker
must have been driving defendant’s vehicle when
the victim was killed. The officers interrupted
defendant, however, and told him that they had
surveillance-video footage that showed him driving
the vehicle. The officers also pointed out other
inconsistences in defendant’s story. Williams left
the room, and defendant eventually told Beasley
that he would tell him what he “want[ed] to hear
but can [he] have a lawyer first?” When Beasley
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asked if defendant had a lawyer, defendant
answered: “No. Y’all gonna appoint one right?”
Beasley indicated that he would make some calls
and left defendant alone in the interrogation room
for more than two and a half hours, but defendant
was given beverages and restroom breaks.

Beasley and another member of the Detroit
Police Department, Sergeant Paul Brown,
separately called the control center in an attempt
to get what they described as “a show cause” or
show-up attorney. Brown understood there to be an
attorney on duty that day, but that attorney was
only available for lineups. The officers would later
testify that there were ongoing efforts to try to get
an attorney after that, but they did not document
those efforts or specifically describe them in their
testimony. In total, Brown estimated that he spent
roughly 10 to 15 minutes trying to find an attorney.
The officers were not able to locate an attorney to
attend the interrogation.

After a few minutes alone in the
interrogation room, defendant expressed concern to
himself that “they [are] trying to get me to confess”
to something he did not do. After about 40 minutes,
Beasley returned to the interrogation room and told
defendant that he was still working on finding an
attorney for him.

Roughly two hours later, Beasley returned to
the interview room with a uniformed officer. The
uniformed officer undid defendant’s handcuffs and
then asked defendant to turn around so that he
could handcuff defendant with his hands behind his
back. Defendant asked, “Where ... where [is] my
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lawyer?” Beasley answered, “You don’t got one.”
Defendant again sought clarification, prompting
Beasley to explain: “We tried to call one. Ain’t
nobody available and you ain’t got no money.”
Defendant mentioned the money he had in his
possession when he was arrested, but Beasley told
him that he could not use that money. Defendant
again sought clarification, asking, “So what’s going
on?” Beasley replied: “You said you wanted an
attorney. I can’t talk to you no more without an
attorney. So the story you gave is the story we gon’
go with.”3

As the uniformed officer was patting
defendant down and Beasley was cleaning up the
interview room, defendant said, “I’m confused
then.” Beasley asked defendant what he was
confused about, and defendant responded: “I don’t
know what’s going on from this point. You ain’t told
me nothing.” Beasley replied: “What’s going to
happen now, we’re gonna take you back to [the]
DDC. Then we gonna submit a warrant, and the
prosecutor will review it, all right?” Defendant
responded, “I’m not sure what all that mean[s],” to
which Beasley replied: “You requested an attorney.
I can’t, I can’t talk to you any more about the case
.... Now if you wanted to talk to me, you just say
that you want, you want to talk without an
attorney. I can talk to you. But you said you
wanted an attorney. I’m not allowed to talk to you
by law.”

After Beasley’s second explanation that he
could not talk to defendant because defendant
requested an attorney, defendant stated: “I just

-51a-



want to get this over with. If you tryna talk we can
talk. I just want to get this over with. That’s it. I
just want to get this over with.” Beasley then
informed defendant, “I can go over your rights
again with you, if you agree to talk without an
attorney—” and defendant interrupted: “I agree to
talk without an attorney. Y’all heard that? I agree.
I just want to get this over with.” Beasley and
defendant then had the following exchange:
Beasley: I don’t want you to feel compelled to talk
to me because you don’t want to go with them.
That’s the thing. But if you reasonably want to talk
to me without an attorney present, I—I’ll talk to
you. But you understand that’s something that you
want to do.
Defendant: Yeah.
Beasley: I don’t want you to feel like you’re forced
to—
Defendant: Ok.
Beasley: —do anything. Is that something you want
to do?
Defendant: Yes.

Beasley then stepped out of the room, and
Brown came in. Defendant said, “I don’t
understand this,” and Brown responded: “So, I’m
independent from the investigation. I have no
knowledge of what’s going on.” Defendant
interrupted and said: “This cannot be right, this
investigation is not goin’ right, everything is not
going right, man. I’m trying to see ....” Brown
interrupted defendant and said: “Well, check this
out. You’ll talk with the detectives about that. I
just gotta reestablish your rights so you can speak
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to ‘em. Okay? Because ... you said you want to talk
to ‘em again.” Defendant responded, “Yes ... I got a
problem.” Brown then asked defendant for his
name and date of birth and read the Miranda form
out loud to defendant. After reading the rights,
Brown asked, “No one has forced you, threatened
you, or coerced you to give a statement, right?”
Defendant and Brown then had the following
exchange:
Defendant: See that’s what I ... don’t understand
what’s going on—
Brown: Now, I’m specifically talking about this
[gesturing to the Miranda form].
Defendant: Uh ... Yeah ....
Brown: You wanna ... you wanna talk to them.
Defendant: Yes.
Brown: Okay, that’s all I’m asking. Okay. And ... so,
what you’re gonna do, so since you’ve reestablished
those, you just put your initials there, and put your
signature there.
After defendant initialed and signed the form,
Brown asked, “And ... you wanna talk to them
freely?” Defendant responded, “Yeah, I wanna talk
to ‘em.”

Beasley and Williams returned and resumed
the interrogation. During the final portion of the
interrogation, both Beasley and Williams cursed
and yelled at defendant. Beasley then said: “This is
what’s gonna happen. You’re gonna sit here and
you’re gonna roll the fuckin’ dice. We’re gonna take
this big ass fuckin’ file, give it to the fuckin’
prosecutor, they’re gonna review it. Somebody who
... they’re not from the hood. They don’t understand

-53a-



this shit. They don’t understand the fuckin’ streets.
All they’re gonna see is you sittin’ in this fuckin’
room lying your fuckin’ ass off. And they’re going to
say he a fuckin’ stone cold fuckin’ killer.”

At this point, defendant leaned back in his
chair and covered his face with his hands. He
started sobbing, which prompted Beasley to say,
“Stop all that fuckin’ crying.” Williams also yelled
at defendant to stop crying and to stop playing
games. Beasley asked, “Are you a stone cold killer?”
Defendant responded, “No.” Beasley said: “Then
tell us why the fuck it happened. That’s [what] we
need to know.” Defendant then admitted that he
had fired at the victim and hit him with his car,
claiming that he had done so in self-defense.

The prosecution charged defendant with
first-degree premeditated murder, felony-firearm,
and escape from lawful custody. After a two-day
preliminary examination, the district court bound
defendant over for trial on all charges. Defendant
subsequently moved to suppress the inculpatory
statements he made after invoking his right to
counsel. The trial court granted the motion,
reasoning that Beasley’s communications with
defendant had frustrated the advice of rights
required by Miranda. The trial court agreed to
enter a stay of proceedings to allow the prosecution
to pursue an interlocutory appeal.

The prosecution applied for leave to appeal
in the Court of Appeals, which granted the
application. The Court of Appeals then reversed the
trial court’s suppression ruling in a split,
unpublished opinion, holding that the trial court
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erred by finding that the officers coerced defendant
into making the challenged statement.4 Judge
GARRETT dissented, opining that Beasley
impermissibly interrogated defendant after
defendant’s invocation of his right to have counsel
present, such that defendant’s subsequent
confession was obtained in violation of Edwards v
Arizona.5 The dissent also believed that Beasley
misled defendant about his right to counsel, which
prevented him from knowingly and voluntarily
waiving that right after initially invoking it.

Defendant sought leave to appeal in this
Court. We ordered oral argument on the
application, asking the parties to address whether
“the Court of Appeals erred by reversing the trial
court’s decision to grant the defendant’s motion to
suppress statements.”6 In particular, we asked the
parties to address whether the defendant’s decision
to waive his rights under Miranda v Arizona, 384
U.S. 436[, 86 S Ct 1602, 16 L Ed 2d 694] (1966),
was made “ ‘voluntarily, knowingly, and
intelligently,’ ” People v Tanner, 496 Mich. 199,
209[, 853 N.W.2d 653] (2014), quoting Miranda,
384 U.S. at 444 [, 86 S.Ct. 1602], and whether the
interrogating officers’ statements and conduct
violated defendant’s right to be free from
self-incrimination under the Fifth Amendment of
the United States Constitution or Article 1, § 17 of
the Michigan Constitution.[7]
II. STANDARD OF REVIEW

This Court reviews a trial court’s factual
findings in a ruling on a motion to suppress for
clear error.8 To the extent that the trial court’s
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ruling involves an interpretation of the law or the
application of a constitutional standard to
uncontested facts, review is de novo.9
III. LEGAL BACKGROUND

The Fifth Amendment of the United States
Constitution provides that “[n]o person ... shall be
compelled in any criminal case to be a witness
against himself ....”10 This federal constitutional
guarantee was made applicable to the states
through the Fourteenth Amendment.11

Statements of an accused made during
custodial interrogation are inadmissible absent a
voluntary, knowing, and intelligent waiver of the
accused’s Fifth Amendment rights.12 The United
States Supreme Court held in Miranda v Arizona
that the accused must be given a series of warnings
before being subjected to “custodial interrogation”
in order to protect his constitutional privilege
against self-incrimination.13 “The right to have
counsel present during custodial interrogation is, in
the words of the United States Supreme Court, a
corollary of the right against compelled
self-incrimination, because the presence of counsel
at this stage affords a way to ‘insure that
statements made in the government-established
atmosphere are not the product of compulsion.’ ”14
“Miranda does not require that attorneys be
producible on call, but only that the suspect be
informed ... that he has the right to an attorney
before and during questioning, and that an
attorney would be appointed for him if he could not
afford one.”15 If a suspect is not afforded Miranda
warnings before custodial interrogation, “no
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evidence obtained as a result of interrogation can
be used against him.”16 “[T]he term ‘interrogation’
under Miranda refers not only to express
questioning, but also to any words or actions on the
part of the police (other than those normally
attendant to arrest and custody) that the police
should know are reasonably likely to elicit an
incriminating response from the suspect.”17

“Once a suspect invokes his right to remain
silent or requests counsel, police questioning must
cease unless the suspect affirmatively reinitiates
contact.”18 In Edwards v Arizona, the United
States Supreme Court held that “when an accused
has invoked his right to have counsel present
during custodial interrogation, a valid waiver of
that right cannot be established by showing only
that [the accused] responded to further
police-initiated custodial interrogation even if he
has been advised of his rights.”19 Rather, it must
be shown that “the accused himself initiate[d]
further communicat ion,  exchanges,  or
conversations with the police.”20
IV. ANALYSIS

I agree with the Court of Appeals’ majority
that the trial court erred in suppressing
defendant’s confession, as a review of the record
firmly indicates that there were no violations of
defendant’s constitutional rights. To the contrary,
the police did exactly what was required of them
under the Fifth Amendment and applicable
caselaw.

After defendant invoked his right to counsel,
the police immediately ceased the interrogation and
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attempted to secure counsel for defendant. The
police left defendant in the interview room by
himself for about two and a half hours before
determining that no counsel was available and
returning to take defendant back to detention.
During that time, defendant was free to move
around the room, and he was afforded drinks and
the opportunity to relieve himself. The police then
told defendant that, because he had no attorney,
they could not talk to him. This prompted
defendant to reinitiate the conversation. Based on a
careful review of what was said, I cannot conclude
that the police pressured or manipulated defendant
into resuming the interrogation without counsel
present or otherwise engaged in conduct that would
undermine the validity of his Miranda waiver.

Defendant raises two related Fifth
Amendment challenges. First, defendant argues
that the police manipulated and coerced him into
involuntarily waiving his right to counsel by
making him think that he would not receive an
attorney. Second, defendant argues that, contrary
to the United States Supreme Court’s Edwards
precedent, the police continued to question
defendant about the case after he had invoked his
Fifth Amendment right to counsel and without
defendant’s having reinitiated the conversation.
Both arguments are devoid of merit.
A. DEFENDANT’S MIRANDA WAIVER WAS
MADE VOLUNTARILY

The majority opinion concludes that, “[b]y
undermining the advice of rights and implying that
the right to have an attorney present during
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questioning was predicated on the ability to pay for
an attorney, police in this case violated defendant’s
Fifth Amendment right to counsel under Miranda.”
Specifically, the majority opines that “the police
here erred by suggesting that defendant could not
be questioned with an attorney present because he
did not have the money to hire one. This confusing
and inaccurate information undermined the advice
of rights previously read to defendant.” I disagree.

Defendant’s arguments on voluntariness rely
on a combination of misrepresented facts and
misunderstood law. The voluntariness of a
defendant’s waiver of Miranda rights depends on
the absence of police coercion; the defendant must
waive his rights freely and deliberately, rather
than as the product of coercion.21 The legal
analysis for the voluntariness of a Miranda waiver
is essentially the same as that for the voluntariness
of a confession.22 Watching the video of the
interrogation in full, I detect no coercive behavior
on the part of the police officers.

Defendant’s evidence of police coercion
largely turns on his incorrect depiction of the facts.
Defendant emphasizes that, when he asked where
his attorney was, Beasley responded, “You don’t get
one.” Defendant asserts that, when he pressed for
an explanation, the officer told him that because he
didn’t have any money, “[a]in’t nobody coming.” But
the video clearly shows that Beasley did not say,
“You don’t get one.” He said, “You don’t got one.”
There is a subtle but significant difference in
meaning between these statements. “You don’t get
one” plausibly implies that, not only does defendant
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not currently have an attorney, but he will not be
receiving one. According to defendant and the trial
court, this is the meaning that caused defendant to
conclude that asserting his rights would be futile.
“You don’t got one,” on the other hand, is a more
limited statement. “Got” implies that defendant
does not have an attorney right now, but it does not
carry the forward-looking insinuation of “get.”
Because Beasley said “got” and not “get,” this
crucial  factual premise of defendant’s
involuntary-waiver argument crumbles.

Similarly, defendant claims that Beasley
said, “Ain’t nobody coming,” which, again, carries a
future-oriented connotation. It could suggest to
defendant that nobody will be coming to help him
at all, not just that no attorney was currently
available to assist him. Here, too, defendant’s
factual premise is incorrect. Although what Beasley
said is less clear here, the video indicates that
Beasley said, “Ain’t nobody available.”

With these factual bases taken away,
defendant’s assertion of police coercion and
intimidation has little to stand on.23 A more
accurate view of the facts is that Beasley told
defendant that he was unable to find an attorney
currently available, that the law required Beasley
to end the questioning, and that defendant would
therefore be returned to jail for the time being. This
is exactly what is required by the Fifth Amendment
and the applicable caselaw. The majority opinion
glosses over Beasley’s repeated words of caution to
defendant—that defendant did not have to talk and
should not feel compelled or forced to speak with
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police. Indeed, Beasley explicitly stated that he did
not want defendant to feel compelled to talk to him
and that he did not want defendant to feel “forced
to do anything.”

As for defendant’s argument that being
isolated and handcuffed in the interview room for
about two and a half hours after he asked for an
attorney deprived him of willpower, this does not
withstand scrutiny. Although it was, no doubt, an
unpleasant experience for defendant, nothing he
experienced was onerous, grueling, or plausibly
capable of undermining his voluntary
decision-making. There is nothing extreme about
this situation. Defendant was free to move about
the room, he had beverages, and he was allowed to
use the restroom. And two and a half hours in a
room alone is hardly severe treatment. While there
was a period where defendant was crying and the
police were yelling at him, this constituted only a
brief period of the interrogation. Aside from all
this, both Beasley and the officer who recorded
defendant’s second Miranda waiver repeatedly
stressed that defendant did not have to talk and
that he should not feel compelled or forced to say
anything.

After carefully reviewing the interrogation, I
am left with the firm belief that the police did not
engage in coercive conduct, which is the touchstone
of a Fifth Amendment violation.24 Nor did they say
anything that would reasonably lead defendant to
believe that he did not have the right to an
attorney. The police were ending the interrogation
and taking defendant back to jail when the
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exchange in question occurred. It is hard to see how
this could have caused defendant to believe that he
had no choice but to waive his rights and speak to
the police. Even if the police had led defendant to
think that he would not be receiving a lawyer,
there was still no coercion to talk to the police,
which is exactly what the Fifth Amendment
protects against. Accordingly, there was no coercion
to waive defendant’s Miranda rights. To the
contrary, the police telling a defendant that the
interview is over, that they cannot talk to him, and
that they will be returning him to jail is, if
anything, the opposite of coercion to waive one’s
rights and talk. It makes extremely clear that there
is an alternative to waiver. The police did exactly
what they were required to do.

In sum, defendant was fully informed of his
constitutional rights on three separate occasions,
and he affirmed that he understood his rights each
time. The record does not indicate that there was
any unnecessary delay in this process, and further,
there were no signs that defendant was intoxicated,
drugged, or otherwise incapacitated during later
attempts to interrogate him. For all these reasons,
and because I detect no coercive behavior on the
part of the officers, I disagree with the majority
opinion that the officers violated defendant’s
Miranda rights.
B. THE POLICE DID NOT IMPROPERLY
REINITIATE CONTACT WITH DEFENDANT IN
VIOLATION OF EDWARDS v ARIZONA

Defendant alternatively invokes the rule
from Edwards v Arizona that, after a defendant
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has invoked his Fifth Amendment right to counsel,
police must cease questioning until either an
attorney is present or the defendant has voluntarily
reinitiated contact with police and validly waived
his Miranda rights.25 Defendant argues that the
police coerced him into reinitiating the interview by
telling him that he would not receive a lawyer, that
they were ending the interrogation, and that they
would be applying for an arrest warrant with the
information they already had. The majority opinion
holds that “[t]he trial court record lacks any
findings with respect to defendant’s reinitiation ....
Defendant’s questions about the status of his
attorney were in pursuit of his invocation of the
right to counsel, not an expression of willingness to
talk generally about the investigation without
counsel.” According to the majority, it was the
police who reinitiated contact by “engag[ing] in the
functional equivalent of questioning” after
defendant asked what was going on.26 I disagree.
Although the police were unable to secure an
attorney for defendant and told him as much, they
did not reinitiate contact with defendant or
continue the interrogation. Nor did the officers
pressure defendant into reinitiating the interview.
Instead, it was defendant who reinitiated contact
and went on to make incriminating statements.

Defendant’s argument misunderstands the
Fifth Amendment. Of course, the “right to counsel”
under the Fifth Amendment is not provided by the
Constitution. Instead, it is a judicially created
safeguard intended to protect the constitutional
right against self-incrimination.27 The same is true
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of the Edwards rule against police-initiated contact
after a defendant has invoked the right to
counsel.28 These safeguards must be understood
not as standing alone, but within the context of the
Fifth Amendment right against self-incrimination.

When no attorney was available, the police
did exactly what they were supposed to do to
protect defendant’s right against self-incrimination:
They told defendant that he did not have an
attorney, that they could not speak to him without
an attorney, and that they therefore were ending
the interview. Critically, they did not initiate any
questioning of defendant. As the Court of Appeals’
majority noted, had defendant simply remained
silent, the officers would have taken him back to
the detention center. At no point before defendant
stated that he wanted to speak with them again
without an attorney did an officer ask him
questions about the offense. Without additional
manipulative or coercive actions by police, it is
difficult to see how a safeguard that exists to
protect the right against self-incrimination—the
requirement that police end an interview with a
defendant if counsel is not present—can itself be
deemed a coercive tactic to make the defendant
restart the conversation.

The police had no obligation to talk to
defendant about the case, with counsel or
otherwise. Indeed, at that point, the police were
obligated not to talk to defendant about the case.
There is no authority for the proposition that, when
a defendant asks to continue questioning but with
counsel present, the police may not cease
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questioning entirely. In a sense, this would be the
opposite of the right to maintain silence, which is
the right that the Fifth Amendment protects. That
defendant apparently felt some pressure to share
his side of the story with police rather than end the
interview entirely was, at worst, a side effect of the
prophylactic rule meant to protect his rights.

Defendant reinitiated the interview, and the
police simply provided clarifying information before
defendant repeatedly stated that he wished to
speak to them without an attorney. Defendant
asked, “So what’s going on?” When told he was to
be transferred to the detention center, he expressed
confusion. When asked what he was confused
about, defendant responded: “I don’t know what’s
going on from this point. You ain’t told me
nothing.” When the officer explained, “What’s going
to happen now, we’re gonna take you back to [the]
DDC. Then we gonna submit a warrant, and the
prosecutor will review it, all right?” defendant
responded, “I’m not sure what all that mean[s].”
The officer explained: “You requested an attorney. I
can’t, I can’t talk to you any more about the case ....
Now if you wanted to talk to me, you just say that
you want, you want to talk without an attorney. I
can talk to you. But you said you wanted an
attorney. I’m not allowed to talk to you by law.”
Defendant then said: “I just want to get this over
with. If you tryna talk we can talk. I just want to
get this over with. That’s it. I just want to get this
over with.” And when again told, “I can go over
your rights again with you, if you agree to talk
without an attorney—” defendant interrupted: “I
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agree to talk without an attorney. Y’all heard that?
I agree. I just want to get this over with.” And then,
when the officer offered to go over defendant’s
rights again, including whether defendant would
want to talk without an attorney, defendant
unequivocally and emphatically said, “I agree to
talk without an attorney.” The officer cautioned
defendant multiple times, saying that he did not
want defendant to feel compelled or forced to
speak.29 But defendant repeatedly confirmed that
he wanted to talk about the case, at which point
the police secured a waiver of his Miranda rights.
The totality of the circumstances leaves no doubt
that no Edwards violation occurred in this case.

The majority opinion reasons that defendant
did not reinitiate contact because he was merely
inquiring and expressing confusion as to the status
of counsel’s whereabouts. According to the
majority, defendant’s question “So what’s going
on?” “cannot reasonably be considered an
affirmative request to reinitiate the interrogation
without an attorney.” It is true that the question
“So what’s going on?” would not itself constitute the
reinitiation of an interrogation by a defendant. But
it does not follow that the officer’s response to this
question in turn constituted reinitiation of the
interrogation. Defendant started the conversation
by asking what was happening, and the police
simply answered defendant’s questions as to what
was happening and explained the next steps in the
process, all of which were legally accurate.30
Phrased differently, while the police engaged in a
conversation with defendant, it was solely to
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answer the questions asked by defendant and
clarify the next steps in the process. Beasley’s
reminder to defendant that he could not speak with
defendant absent an attorney is a completely
accurate statement of the law. It was only after
Beasley made this statement of the law that
defendant stated he would speak to them, thus
reinitiating the interrogation. After exhaustively
confirming that defendant wanted to speak, the
officers obtained another waiver, and it was only
then that the officers asked defendant anything
about the underlying offense.

 The only statement by the officer that could
potentially fall into the coercive category was: “You
said you wanted an attorney. I can’t talk to you no
more without an attorney. So the story you gave is
the story we gon’ go with.” Although this suggested
that the police would be moving forward without
further questioning, it does not imply anything
negative about the content of the “story” that the
police would be using. Indeed, the officer’s use of
“the story you gave” is significant and
distinguishable from the trial  court ’s
paraphrases—“the statements that we have ... the
story that we have” and especially “we’re gonna go
with the story that we have that you’re a stone-cold
killer.” The officer’s statement merely implied that
the police would be relating defendant’s story as he
had told it. The story that defendant had given at
that point was that he had not been in the car at all
because his car had been stolen. Although
defendant’s story seemingly conflicted with video
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evidence, and defendant knew it, the statements he
had made did not themselves incriminate him.

Indeed, we would generally expect that the
version of events that defendant had already
shared would be less incriminating than anything
he might share later. After all, he started with a
version in which he had absolutely nothing to do
with the killing and changed his tune only after the
police showed him evidence that his prior story was
false. Arguably, Beasley’s statement about “the
story you gave” should have prompted defendant to
think that he was better off saying nothing rather
than moving forward with more questioning, even
if there was an attorney present. The officer’s
statement also did not reasonably imply that
defendant would never have an opportunity to
share his (revised) version of events—only that he
would not be able to share it before the next stage
in the process, which, as the officer explained, was
to apply for a warrant.

In sum, defendant’s Edwards argument
seems to be that if a defendant invokes his Fifth
Amendment right to counsel but indicates a
willingness to continue questioning with counsel
present, it is necessarily coercive if police then
decline to continue the interview. According to
defendant, any statement by police that the
interview would not be continuing would be
“reasonably likely to elicit an incriminating
response” and thus the functional equivalent of
interrogation.31 At that point, the defendant would
not be able to reinitiate the conversation without it
being due to police coercion and manipulation. It
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would then be impossible for the Edwards
defendant-reinitiation scenario to occur. There is no
authority for this type of per se rule.

Beasley told defendant in straightforward
language that no attorney was presently available,
that the law required them to end the interview,
and that the police would be using the statements
that defendant had already given. The record is
devoid of police behavior that would render
defendant’s decision to reinitiate the discussion
involuntary or that would qualify as the
subsequent discussion being police-initiated.32
Instead, the record confirms that defendant was
able to make a voluntary, informed decision to
reinitiate the conversation. Defendant is not
entitled to relief.
V. CONCLUSION

The police did everything they were
constitutionally required to do in this case. They
ceased questioning immediately once defendant
requested an attorney; they attempted to locate an
attorney for defendant; they informed defendant
that they could not question defendant any further
about the case because they could not find an
attorney to counsel defendant during the
interrogation; when asked, they explained to
defendant what the next steps in the process would
be; and when defendant stated that he wanted to
talk without an attorney, they asked defendant to
make sure that is what he wanted, repeatedly told
him not to feel compelled to speak to them, and
informed him of his rights again before accepting
his waiver. This police conduct was not only
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constitutionally acceptable but required under the
law. I therefore agree with the Court of Appeals’
majority opinion that defendant’s decision to waive
his rights was made voluntarily, knowingly, and
intelligently and that the officers did not violate
defendant’s right to be free from self-incrimination
under the Fifth Amendment of the United States
Constitution or Article 1, § 17 of the 1963 Michigan
Constitution. Accordingly, I would affirm the
judgment of the Court of Appeals.
Footnotes
1 Miranda v Arizona, 384 U.S. 436, 444, 86 S Ct
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a suspect wishing to continue the interrogation at
that moment must be able to retain counsel
because the typical practice in this jurisdiction to
obtain counsel after invocation during a
prearraignment interrogation is to return a suspect
to their cell and secure an arrest warrant.
Fenderson (GARRETT, J., dissenting), unpub op at
4. If promptly arraigned after his assertion of the
right to counsel, defendant would then have had an
attorney appointed for him.
18 The dissent argues that “the interaction
between defendant and the police more reasonably
indicates that the police informed defendant that
they were taking him to detention because he did
not presently have an attorney,” but the dissent
does not contend with the responses police gave to
defendant’s expressions of confusion and questions
about using his own funds to hire an attorney and
his inability to do so. These statements undermined
the advice of rights and were not limited to
defendant’s present position without counsel.
19 While officers can “accurately describe[ ]” the
procedures for appointment of counsel, see
Duckworth, 492 U.S. at 204, 109 S.Ct. 2875, several
sister state courts have insisted that officers must
take care in how they present this information, see
Mayer, 184 Wash 2d at 559, 362 P.3d 745
(“[Officers] cannot link the right to appointed
counsel to future events that would occur, if ever,
only after the interrogation[.]”); Commonwealth v
Libby, 472 Mass. 37, 54-55, 32 N.E.3d 890 (2015)
(“[The officer’s] statements that the right to
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appointed counsel does not attach until
arraignment, that lawyers ‘don’t just come running
out and sit in an interview,’ and that the defendant
would have to ‘call’ a lawyer puts into question
whether, having no funds to hire counsel, the
defendant believed speaking with an attorney
before speaking to the police was an actual
possibility.”); State v Climer, 400 S.W.3d 537, 566
(Tenn, 2013) (holding that a Miranda waiver was
invalid when the officer answered the suspect’s
question, “ ‘You mean I can have an uh an
appointed lawyer right now?’ ” with “ ‘Well, not at
this time’ ”).
20 While subsequently overruled, the United States
Supreme Court had previously extended the
Edwards rule to Sixth Amendment cases. See
Michigan v Jackson, 475 U.S. 625, 106 S Ct 1404,
89 L Ed 2d 631 (1986), overruled by Montejo v
Louisiana, 556 U.S. 778, 129 S.Ct. 2079, 173
L.Ed.2d 955 (2009). In People v McRae, 469 Mich.
704, 707-708, 678 N.W.2d 425 (2004), we examined
a Sixth Amendment case involving the questioning
of an accused in jail by a deputy sheriff where there
was a discussion of reinitiation. In that case, we
concluded that the defendant did not reinitiate. Id.
at 716-717, 678 N.W.2d 425. Our analysis is not
changed by People v Kowalski, 230 Mich App 464,
584 N.W.2d 613 (1998), which is cited by the
dissent. In Kowalski, the Court of Appeals applied
1976 law and noted that the defendant had to show
that Edwards applied to his case. Id. at 477, 584
N.W.2d 613. Further, the facts in this case do not
suggest, as the split Court of Appeals panel
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concluded when assuming that Edwards did apply,
“a mere inquiry into whether an accused has
changed his mind about wanting to speak without
an attorney present ....” Id. at 479, 584 N.W.2d 613.
21 The prosecution in the trial court asserted a
different alleged reinitiation. At the preliminary
examination, the prosecution argued that
defendant reinitiated when he “popped his head
out” of the interrogation room during the
two-and-a-half-hour span when he was left alone.
This argument did not succeed then, nor does it
fare better now. A review of the interrogation video
does not make clear when defendant allegedly
popped his head out. What it does show is that the
interactions during the time he was waiting for
police to return were related to his bodily
needs—asking for a cigarette and to use the
bathroom.
22 The prosecution asks us to analogize this case to
Bradshaw, 462 U.S. at 1042, 1045-1046, 103 S.Ct.
2830 (opinion by Rehnquist, J.), where a plurality
of the United States Supreme Court concluded that
the suspect reinitiated questioning when he asked
an officer, “Well, what is going to happen to me
now?” In Bradshaw, a plurality of the Court
determined that this “ambiguous” statement
“evinced a willingness and a desire for a
generalized discussion about the investigation[.]”
Id. at 1045-1046, 103 S Ct 2830. After the suspect
invoked his right to counsel, the interrogation
ended and the suspect was transported from the
police station to the county jail; either just before or
during this trip, the suspect was with an officer
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other than his original interrogator when the
suspect inquired about what would happen to him.
Id. at 1041-1042, 103 S Ct 2830. That officer
immediately told the suspect that he did not have
to talk without an attorney, and the officer did not
otherwise indicate that an attorney would not be
available. Id. at 1042, 103 S Ct 2830. Accordingly,
“[o]n these facts,” there was not an Edwards
violation. Id. at 1046, 103 S Ct 2830. As described
above, defendant’s statements in this case do not
“evince[ ] a willingness and a desire for a
generalized discussion about the investigation[.]”
Id. at 1045-1046, 103 S Ct 2830.
Moreover, the Bradshaw plurality recognized the
distinction between asking generally about a case
and asking questions specific to being detained. Id.
at 1046, 103 S Ct 2830 (providing that a suspect’s
“necessary inquiry arising out of the incidents of
the custodial relationship” is not voluntary
initiation that allows officers to restart the
interrogation); see also People v Sims, 5 Cal 4th
405, 441-442, 853 P.2d 992, 20 Cal.Rptr.2d 537
(1993) (holding that the “defendant’s remark in the
present case—asking the police officers what was
going to happen to him with reference to
extradition—cannot, in itself, properly be construed
as constituting a waiver of previously invoked
rights”); McDougal v State, 277 Ga. 493, 499-500,
591 S.E.2d 788 (2004) (noting that a suspect in a
holding cell who sends word that he would like to
speak to officers, without more, would not indicate
an intent to engage in generalized discussion about
the investigation because the suspect could have
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intended to inquire about when he would be
allowed to contact family members or an attorney).
23 We let these words speak for themselves and
respectfully disagree with the dissent’s suggestion
that they “do[ ] not imply anything negative about
the content of the ‘story’ that the police would be
using.”

Dissent 
1 Miranda v Arizona, 384 U.S. 436, 444, 86 S Ct
1602, 16 L Ed 2d 694 (1966).
2 The limited record before this Court does not
disclose the basis for the escape charge.
3 The majority opinion states that Beasley said, “
‘[S]o the story you got is the story we gon’ go with.’
” (Emphasis added.) This portion of the
interrogation video is a bit muffled and difficult to
decipher, but I believe that Beasley said, “[T]he
story you gave is the story we gon’ go with.”
(Emphasis added.) This distinction makes no
substantive difference to my analysis; I note this
discrepancy only because I refer to this statement
in my analysis.
4 People v Fenderson, unpublished per curiam
opinion of the Court of Appeals, issued June 6,
2024 (Docket No. 367926), pp 1, 3-4, 2024 WL
2868673.
5 Edwards v Arizona, 451 U.S. 477, 101 S Ct 1880,
68 L Ed 2d 378 (1981).
6 People v Fenderson, 516 Mich. 934, 935, 15
N.W.3d 595 (2025).
7 Id.
8 Tanner, 496 Mich. at 206, 853 N.W.2d 653.
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9 Id.
10 US Const, Am V. See also Const 1963, art 1, § 17
(containing an identical self-incrimination clause).
11 Malloy v Hogan, 378 U.S. 1, 3, 84 S Ct 1489, 12
L Ed 2d 653 (1964).
12 Miranda, 384 U.S. at 444, 86 S.Ct. 1602. The
test of voluntariness is whether, considering the
totality of the circumstances, “the confession is the
product of an essentially free and unconstrained
choice by its maker, or whether the accused’s will
has been overborne and his capacity for
self-determination critically impaired.” People v
Cipriano, 431 Mich. 315, 333-334, 429 N.W.2d 781
(1988) (citation modified). The following factors
should be considered when determining the
voluntariness of a statement: the age of the
accused; his lack of education or his intelligence
level; the extent of his previous experience with the
police; the repeated and prolonged nature of the
questioning; the length of the detention of the
accused before he gave the statement in question;
the lack of any advice to the accused of his
constitutional rights; whether there was an
unnecessary delay in bringing him before a
magistrate before he gave the confession; whether
the accused was injured, intoxicated or drugged, or
in ill health when he gave the statement; whether
the accused was deprived of food, sleep, or medical
attention; whether the accused was physically
abused; and whether the suspect was threatened
with abuse. [Id. at 334, 429 N.W.2d 781 (citations
omitted).]
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13 Miranda, 384 U.S. at 444-445, 477-479, 86 S.Ct.
1602. “Prior to any questioning, the person must be
warned that he has a right to remain silent, that
any statement he does make may be used as
evidence against him, and that he has a right to the
presence of an attorney, either retained or
appointed.” Id. at 444, 86 S.Ct. 1602.
14 Tanner, 496 Mich. at 207, 853 N.W.2d 653,
quoting Miranda, 384 U.S. at 466, 86 S.Ct. 1602.
15 Duckworth v Eagan, 492 U.S. 195, 204, 109 S Ct
2875, 106 L Ed 2d 166 (1989).
16 Miranda, 384 U.S. at 479, 86 S.Ct. 1602.
17 Rhode Island v Innis, 446 U.S. 291, 301, 100 S
Ct 1682, 64 L Ed 2d 297 (1980).
18 Tanner, 496 Mich. at 208, 853 N.W.2d 653,
citing Miranda, 384 U.S. at 473-474, 86 S.Ct. 1602.
19 Edwards, 451 U.S. at 484, 101 S.Ct. 1880.
20 Id. at 484-485, 101 S.Ct. 1880.
21 People v Daoud, 462 Mich. 621, 635, 614 N.W.2d
152 (2000). See Colorado v Connelly, 479 U.S. 157,
167, 107 S Ct 515, 93 L Ed 2d 473 (1986)
(“[C]oercive police activity is a necessary predicate
to the finding that a confession is not ‘voluntary’
within the meaning of the Due Process Clause of
the Fourteenth Amendment.”).
22 People v Ryan, 295 Mich App 388, 397, 819
N.W.2d 55 (2012), citing Daoud, 462 Mich. at 635,
614 N.W.2d 152.
23 The majority opinion holds that the police erred
by suggesting that defendant could not be
questioned with an attorney present because he did
not have the money to hire one. But for the reasons
just discussed, I believe the interaction between
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defendant and the police more reasonably indicates
that the police informed defendant that they were
taking him to detention because he did not
presently have an attorney, all of which is factually
and legally accurate. After a review of the
interrogation video, I do not believe the officers
indicated that defendant would never be entitled to
an attorney. As is discussed below, there is no
authority for the proposition that, when a
defendant asks to continue questioning but with
counsel present, the police may not cease
questioning entirely.
24 Daoud, 462 Mich. at 635, 614 N.W.2d 152.
25 Edwards, 451 U.S. at 484-485, 101 S.Ct. 1880.
26 The majority opinion cites Innis, 446 U.S. at
300-301, 100 S.Ct. 1682, to support its holding.
27 Michigan v Harvey, 494 U.S. 344, 350, 110 S Ct
1176, 108 L Ed 2d 293 (1990).
28 Id.
29 Indeed, Beasley said to defendant: “I don’t want
you to feel compelled to talk to me because you
don’t want to go with them. That’s the thing. Now if
you reasonably want to talk to me without an
attorney present, I—I’ll talk to you. But you
understand that’s something that you want to do.”
Beasley further said to defendant: “I don’t want you
to feel like you’re forced to ... do anything. Is that
something you want to do?” This can hardly be
viewed as coercive police conduct.
30 See People v Adams, 245 Mich App 226, 236-239,
627 N.W.2d 623 (2001) (approving of an inquiry by
police to clarify whether the defendant was
reinitiating a discussion with them without the
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presence of a lawyer); People v Kowalski, 230 Mich
App 464, 479, 584 N.W.2d 613 (1998) (“As a general
principle, a mere inquiry into whether an accused
has changed his mind about wanting to speak
without an attorney present is not considered
‘interrogation’ within the meaning of Edwards.”), lv
den 459 Mich. 995, 595 N.W.2d 850 (1999).
31 Innis, 446 U.S. at 302, 100 S.Ct. 1682.
32 The events here are less plausibly
police-initiated than those in Kowalski, 230 Mich
App at 477-484, 584 N.W.2d 613, where the Court
of Appeals held that the defendant had reinitiated
an interrogation and that Edwards was not
violated. In Kowalski, the defendant was arrested
on suspicion of a shooting. Id. at 467, 584 N.W.2d
613. He invoked his right to counsel under
Miranda, and police ceased all questioning. Id.
Simultaneously, police questioned and obtained a
statement from a suspected coconspirator. Id. at
467-468, 584 N.W.2d 613. A detective went to the
room where the defendant was located, told him
that the coconspirator had given a statement, said
nothing about the content of the statement, and
asked the defendant if he still wanted to talk to an
attorney. Id. at 468, 584 N.W.2d 613. At that point,
the defendant said that he did not need an
attorney. Id. He waived his Miranda rights and
confessed. Id. at 468-469, 584 N.W.2d 613.
The Court of Appeals in Kowalski held that this
series of events did not violate Edwards because
there was no police-initiated custodial
interrogation. Id. at 478-479, 584 N.W.2d 613. The
detective had asked the defendant nothing about
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the case and had not asked the defendant whether
he wanted to talk about the case. The detective
merely told the defendant that the other man had
made a statement and asked whether the
defendant still wanted to speak to an attorney.
Only then did the defendant say that he wanted to
talk about the case, initiating the subsequent
interrogation. The Kowalski scenario of police
telling a defendant that a co-suspect had made a
statement and then asking him if he still wanted to
talk to an attorney is undoubtedly a more
suggestive and potentially manipulative situation
than the one in this case. Yet the Court of Appeals
in Kowalski found no violation of Edwards, and
this Court denied leave to appeal.
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