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i
QUESTION PRESENTED

Whether time credits earned under the First Step Act
of 2018, Pub. L. No. 115-391, 132 Stat. 5194, can be applied
under 18 U.S.C. 3632(d)(4)(C) to reduce a term of super-
vised release.
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PARTIES TO THE PROCEEDINGS BELOW

Petitioner is Raul Rivera-Perez, the petitioner-appel-
lee below.

Respondent is Caryn Flowers, Warden of FCI Dan-
bury. Rick Stover, the former Warden of FCI Danbury,
was the respondent-appellant below.

RELATED PROCEEDINGS

Rivera-Perez v. Stover, No. 23-cv-1348 (D. Conn.
Nov. 19, 2024)

Rivera-Perezv. Stover, No. 25-149 (2d Cir. Mar. 26, 2026)
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Raul Rivera-Perez respectfully petitions
for a writ of certiorari to review the judgment of the U.S.
Court of Appeals for the Second Circuit.

OPINIONS BELOW

The opinion of the court of appeals (App., in-
fra, 1a-45a) is reported at 171 F.4th 196. The memoran-
dum opinion and order of the district court (App., in-
fra, 46a-67a) is reported at 757 F. Supp. 3d 204.

JURISDICTION

The judgment of the court of appeals was entered on
March 26, 2026. A petition for rehearing was denied on
May 20, 2026. App., infra, 68a. On August 11, 2026, Jus-
tice Sotomayor extended the time within which to file a
petition for a writ of certiorari to and including Septem-
ber 17, 2026. The jurisdiction of this Court is invoked un-
der 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant statutory provisions are reproduced in the
appendix to this petition. App., infra, 71a-91a.
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INTRODUCTION

The First Step Act of 2018, Pub. L. No. 115-391, 132
Stat. 5194, is “a landmark piece of legislation” that re-
formed federal sentencing and correctional practice.
Hewittv. United States, 606 U.S. 419, 424 (2025). Before
the First Step Act, there were “few incentives for prison-
ers to prepare for reentry.” 164 Cong. Rec. S7745 (daily
ed. Dec. 18, 2018) (statement of Sen. Blumenthal). The
Act addressed that “gap,” ibid., by creating “incentives”
for prisoners to participate in “recidivism reduction pro-
grams,” 18 U.S.C. 3632(d). Eligible prisoners who suc-
cessfully complete such programming earn “time credits.”
18 U.S.C. 3632(d)(4).

This case concerns the ways that individuals may use
the time credits they earn under Section 3632(d)(4). All
agree that time credits can be applied toward a term of
imprisonment. The question presented is whether credits
can also be applied toward a term of supervised release.
The statute confirms that they can: “Time credits earned
under” the First Step Act “shall be applied toward time in
prerelease custody or supervised release” 18
U.S.C. 3632(d)(4)(C) (emphasis added).

Below, a divided panel of the Second Circuit rejected
that plain reading of the text and, in doing so, deepened a
conflict among the courts of appeals. Like the Second Cir-
cuit, the Sixth Circuit has held that credits earned under
the First Step Act cannot be used to reduce an individual’s
term of supervised release. See Hargrovev. Healy, 155
F.4th 530, 531 (6th Cir. 2025), cert. denied, No. 25-818
(Apr. 20, 2026). The Ninth Circuit has held they can. See
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Gonzalez v. Herrera, 151 F.4th 1076, 1078-1090 (9th
Cir. 2025).

This case is the best vehicle to present the question
since the conflict arose. The question has arisen in dozens
of district court cases, but the prisoners who litigate this
issue often proceed pro se and fail to appeal adverse deci-
sions or to seek review in this Court. And when a petition
raised the question last Term, the petitioner’s eligibility
to earn credits was itself contested. Br. in Opp. at 14-15,
Hargrovev. Healy, No. 25-818 (Mar. 13, 2026). Here, pe-
titioner Raul Rivera-Perez’s eligibility is undisputed. The
only question is whether the credits he earned must go
unused.

This Court’s review is warranted now. KEvery year,
tens of thousands of prisoners earn time credits by partic-
ipating in recidivism-reduction programming. Under the
Second Circuit’s approach, many of those credits must go
“unused.” App., infra, 6a. As Judge Nathan recognized
in her dissent below, that result strikes at the “core” of
the First Step Act, which is premised on the idea that
“[plrisoners who complete more programs (and thus earn
more F'SA credits) present empirically lower risks of re-
cidivism.” Id. at 43a (Nathan, J., dissenting). When time
credits go unused, prisoners lack the same incentive to
participate in recidivism-reduction programming and
may forgo it altogether. That leaves prisoners—and the
public—worse off. See 1d. at 43a-44a (Nathan, J., dissent-
ing). This Court should grant the petition for certiorari
and affirm that the First Step Act’s text means what it
says: Time credits “shall be applied toward time in * * *
supervised release.” 18 U.S.C. 3632(d)(4)(C).
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STATEMENT OF THE CASE

A. Legal Background

1. The First Step Act is arguably “the most signifi-
cant criminal justice reform bill in a generation.” Pulsifer
v. United States, 601 U.S. 124, 155 (2024) (Gorsuch, J., dis-
senting) (quoting Br. for Sen. Richard J. Durbin et al. as
Amici Curiae at 9, Terry v. United States, No. 20-5904
(Feb. 19, 2021)). The Act was “not just bipartisan; it [was]
nearly nonpartisan.” 164 Cong. Rec. S7749 (daily ed.
Dec. 18, 2018) (statement of Sen. Leahy). When Presi-
dent Trump signed the First Step Act into law, he de-
scribed it as “an incredible moment” for “criminal justice
reform.” Remarks by President Trump at Signing Cere-
mony for S. 756, the “First Step Act of 2018 and
H.R. 6964, the “Juvenile Justice Reform Act of 2018,”
2018 WL 6715859, at *16 (Dec. 21, 2018).

In adopting the First Step Act, Congress recognized
that a new approach was needed to reduce recidivism
among individuals in federal custody. At the time of the
law’s enactment, nearly half of individuals incarcerated in
the Federal Bureau of Prisons (BOP) recidivated within
three years of release. See Nat'l Inst. of Just., 2023 Re-
view and Revalidation of the First Step Act Risk Assess-
ment Tool 9, tbl. 1 (2024)' (calculating F'Y2019 recidivism
rate at 44.8%). Congress understood that unless it
“act[ed] to reduce the recidivism rate among federal in-
mates, there [was] a strong possibility that former prison-
ers will * ** be rearrested or end up re-incarcerated.”
H.R. Rep. No. 115-699, at 22 (2018). That high recidivism

L https://perma.cc/FR5Y-33JW.
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rate threatened not only the “fiscal interest of the govern-
ment,” but also “public safety interest[s] as well.” Ibid.

Title I of the First Step Act, titled “Recidivism Reduc-
tion,” set forth correctional reforms designed to address
that concern. The Act directs the Department of Justice
to assess the risk and needs of each prisoner, and then de-
velop a plan so that individuals can participate in “evi-
dence-based recidivism reduction programming” based
on their “specific criminogenic needs.” 18 U.S.C. 3632(a).
That programming can include substance abuse treat-
ment, vocational training, “cognitive behavioral treat-
ment,” “classes on morals or ethics,” and “faith-based
classes or services,” among  others. 18
U.S.C. 3635(3)(C)(iii), (v), (vii)-(ix).

The First Step Act also created a significant “incen-
tive[]” for individuals to complete this programming:
They can earn “time credits” to shorten the length of their
sentence. 18 U.S.C. 3632(d)(4). An eligible prisoner may
“earn 10 days of time credits for every 30 days of success-
ful participation in evidence-based recidivism reduction
programming or productive activities.” 18
U.S.C. 3632(d)(4)(A)[); see 18 U.S.C. 3632(d)(4)(D) (list-
ing offenses of conviction that render prisoners ineligible
for such time credits). Prisoners who the BOP assesses
to pose a minimal or low risk of recidivism can earn an
additional 5 days of credit per period. 18
U.S.C. 3632(d)(4)(A)(ii). Prisoners have an opportunity to
earn time credits throughout their custodial sentence.
See FSA Time Credits, 87 Fed. Reg. 2705, 2712
(Jan. 19, 2022); see also 18 U.S.C. 3621(h)(6).
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2. The First Step Act allows a prisoner to use time
credits in several ways.

First, a prisoner can use time credits to reduce his to-
tal term of imprisonment. If the prisoner’s sentence in-
cludes a term of supervised release, the BOP may transfer
him to supervised release up to one year early based on
the application of time credits. 18 U.S.C. 3624(g)(3). Su-
pervised release is “‘a form of postconfinement monitor-
ing’ that permits a defendant a kind of conditional liberty
by allowing him to serve part of his sentence outside of
prison.” Montv. United States, 587 U.S. 514, 523 (2019)
(citation omitted); see 18 U.S.C. 3583(a), (d).

Second, a prisoner can use credits to reduce time be-
hind prison walls. When a prisoner has earned time cred-
its in “an amount that is equal to the remainder of the pris-
oner’s imposed term of imprisonment,” he “shall be placed
in prerelease custody.” 18 U.S.C. 3624(g)(1)-(2). Prere-
lease custody is part of, and served at the end of, a term
of imprisonment—it involves placement in a residential
reentry center (also known as a halfway house) or on
home confinement. See 18 U.S.C. 3624(c).

The question in this case is whether a prisoner can use
any additional credits to reduce a term of supervised re-
lease. The relevant provision is Section 3632(d)(4)(C),
which addresses the “[a]pplication of time credits toward
prerelease custody or supervised release.” 18
U.S.C. 3632(d)(4)(C). It provides:

Time credits earned under this paragraph by prison-
ers who successfully participate in recidivism reduc-
tion programs or productive activities shall be applied
toward time in prerelease custody or supervised
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release. The Director of the Bureau of Prisons shall
transfer eligible prisoners, as determined under sec-
tion 3624(g), into prerelease custody or supervised re-
lease.

18 U.S.C. 3632(d)(4)(C).
B. The Present Controversy

1. In 2001, Mr. Rivera-Perez was convicted in the
United States District Court for the District of Puerto
Rico of conspiring to distribute cocaine, in violation of 21
U.S.C. 846 and 21 U.S.C. 841(a)(1). App., infra, 6a. The
district court sentenced Mr. Rivera-Perez to life impris-
onment and a five-year term of supervised release. Zbid.
The district court later reduced his term of imprisonment
to 360 months but retained the five-year term of super-
vised release. 7bid.

On October 13, 2023, Mr. Rivera-Perez filed a pro se
petition for a writ of habeas corpus under 28 U.S.C. 2241
in the United States District Court for the District of Con-
necticut. App., infra, 6a. In the petition, Mr. Rivera-Pe-
rez challenged the execution of his sentence, arguing that
the BOP had failed to properly calculate and apply his
time credits earned under the First Step Act. See ibid.
At the time of his habeas application, Mr. Rivera-Perez
had earned more than 700 days of credit, but the BOP had
applied only 365 days of credit to reduce his term of im-
prisonment, leaving the remaining 415 days “unused.”
Ibid. Mr. Rivera-Perez sought an order directing re-
spondent to release him immediately to home confine-
ment. 7Zbid. The BOP transferred Mr. Rivera-Perez to
prerelease custody while his petition was pending, and re-
spondent moved to dismiss the petition as moot,
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maintaining that Mr. Rivera-Perez had no way to use his
remaining time credits. /d. at 7a.

2. On November 18, 2024, the district court granted
Mr. Rivera-Perez’s petition. App., infra, 46a-67a. Alt-
hough Mr. Rivera-Perez had already moved to prerelease
custody, the court held that further relief was available
because the “plain language of the statute” authorized ap-
plying unused time credits “to reduce a term of super-
vised release.” Id. at 64a. The court relied on Sec-
tion 3632(d)(4)(C), which specifies that time credits “shall
be applied toward time in * * * supervised release.” Id.
at 58a-59a (quoting 18 U.S.C. 3632(d)(4)(C)). Ordinarily,
the court explained, “[a]pplying credits toward something
* %% means reducing that thing,” and in this case, that
meant that credits could be “applied to reduce a term of
supervised release.” Id. at 59a. The court therefore di-
rected the BOP to calculate Mr. Rivera-Perez’s unused
time credits and inform the relevant U.S. Probation Office
so that it could apply those credits toward his term of su-
pervised release. Id. at 67a.

3. A divided panel of the court of appeals vacated and
remanded with instructions to dismiss the case as moot.
App., infra, 1a-45a.

a. The court of appeals held, as a matter of “first im-
pression,” that time credits earned under the First Step
Act cannot be used to reduce a federal prisoner’s term of
supervised release. App., infra, 9a. The court acknowl-
edged that the district court’s interpretation was con-
sistent with the “ordinary meaning” of the statutory
terms. Id. at 10a-11a. The court nevertheless considered
the provision “ambiguous,” deeming it “plausible” to read
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Section 3632(d)(4)(C) as requiring that time credits be ap-
plied to accelerate the start of a term of supervised re-
lease, rather than to reduce a term of supervised release.
Id. at 11a. The court then held that the “context” of the
statute supported respondent’s view. Id. at 12a. Based
on its interpretation of the statute, the court of appeals
determined that a ruling in Mr. Rivera-Perez’s favor
would not afford him further relief, and it instructed the
district court to dismiss the petition as moot. [7d
at 27a-28a.

b. Judge Jacobs joined the majority opinion in full
and wrote separately to explain further his understanding
of the statutory scheme. See App., infra, 29a-31a. In par-
ticular, Judge Jacobs elaborated on why he resolved the
“ambiguity in the statute” in favor of respondent. /7d.
at 29a; see also 7d. at 29a-30a. He also explained why he
did not consider Mr. Rivera-Perez’s time credits
“wasted,” even if the court could not “find a use for [the]
credits”: The programming in which prisoners partici-
pate to earn time credits is valuable, even if the credits
themselves were not. /d. at 30a-31a.

c. Judge Nathan dissented. App., infra, 32a-45a. In
her view, “all the textual clues in the statute” demon-
strated that Section 3632(d)(4)(C) “means what it says—
prisoners may apply their First Step Act * * * credits to
shorten their ‘time in * ** supervised release.”” Id.
at 32a (quoting 18 U.S.C. 3632(d)(4)(C)). Judge Nathan
explained that the statute’s text, context, and structure
supported Mr. Rivera-Perez’s reading of the statute. 7d.
at 32a-44a. She also observed that the majority’s contrary
interpretation undercut the “core” design of the First
Step Act’s recidivism-reduction scheme. /d. at 43a. The
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statute, she explained, uses time credits as an incentive to
encourage “as much engagement in recidivism-reducing
programs as possible.” /Id. at 42a-44a. The panel’s inter-
pretation leaves a gap in the scheme, such that some indi-
viduals may have no opportunity to apply the credits they
earn. See id. at 43a-45a. Judge Nathan accordingly would
have held that Mr. Rivera-Perez could “use his remaining
FSA credits toward his term of supervised release.” Id.
at 32a. For that reason, she concluded that his habeas pe-
tition was not moot. Zbid.

REASONS FOR GRANTING THE PETITION

This case presents an important and recurring ques-
tion that has divided the courts of appeals: Whether time
credits earned under the First Step Act may be applied to
reduce a term of supervised release. The Ninth Circuit
says yes, consistent with the plain text of the statute,
which specifies that time credits “shall be applied toward
time in * * * supervised release.” See Gonzalezv. Her-
rera, 151 F.4th 1076, 1078 (9th Cir. 2025) (quoting 18
U.S.C. 3632(d)(4)(C)). In the decision below, the Second
Circuit disagreed, joining the Sixth Circuit in holding that
the answer is no.

“Splits in authority are seldom so stark and conse-
quential.” Gonzalez, 151 F.4th at 1081. Under the Second
Circuit’s approach, many individuals—including Mr. Ri-
vera-Perez—will spend months, or even years, longer on
supervised release than the statute compels. Others will
stop recidivism-reduction programming altogether, be-
cause the government’s construction leaves them unable
to apply all the time credits they earn. That result is
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untenable under the First Step Act, and this petition is
the ideal vehicle to resolve the question presented.

A. The Decision Below Deepens A Circuit Split.

As the court of appeals acknowledged, its decision
deepens a circuit split on the question whether credits
earned under the First Step Act may be used to reduce an
individual’s term of supervised release. See App., in-
fra, 15a-17a.

Like the court of appeals below, a divided panel of the
Sixth Circuit held that they cannot. See Hargrove v.
Healy, 155 F.4th 530, 531 (2025), cert. denied, No. 25-818
(Apr. 20, 2026). In Hargrove, the Sixth Circuit concluded
that  “First Step Aect time credits un-
der § 3632(d)(4)(C) can be used to reduce a prison term
but not a supervised-release term.” /Id. at 536. The court
acknowledged that the plain text could be read to support
applying credits “to fulfill a prisoner’s supervised-release
term,” but rejected that interpretation in “context.” Id.
at 533. Judge Moore dissented. She explained that the
majority’s interpretation was inconsistent with “basic
principles of statutory construction,” which dictate that
“applying credits toward supervised release means reduc-
ing the term of supervised release.” Id. at 538-539.2

The Ninth Circuit, by contrast, has held that credits
may be applied to shorten a term of supervised release.

2 The Fourth and Eleventh Circuits have issued unpublished
decisions adopting the same interpretation as the Sixth Circuit. See
United Statesv. Malik, No. 24-7073, 2025 WL 973003, at *1 (4th Cir.
Apr. 1, 2025) (per curiam); Guerrierov. Miami RRM, No. 24-10337,
2024 WL 2017730, at *3 (11th Cir. May 7, 2024) (per curiam).



12

Gonzalez, 151 F.4th at 1078-1090. It recognized a “[s]plit[]
in authority” and examined “[d]ivergent interpretations”
set forth by other courts. 7d. at 1081. But the Ninth Cir-
cuit ultimately had “little difficulty” holding that “time
credits [may] reduce a prisoner’s supervised release
term.” Ibid. The court reached that result based on the
“plain language” of Section 3632(d)(4)(C), which it held
was “unambiguous.” /d. at 1083. It also held that it would
reach the same result even if it treated Sec-
tion 3632(d)(4)(C) as ambiguous. The court reasoned that
the relevant canons of construction, statutory context,
and purpose all supported its construction of the text. 7d.
at 1089.3

The government has acknowledged the “circuit con-
flict” on the question presented. Br.in Opp. 13, Hargrove
v. Healy, No. 25-818 (Mar. 13,2026). The government pre-
viously urged this Court to allow further “percolation in
the lower courts,” citing the ongoing litigation in this case.
1bid. The Second Circuit has now weighed in on the ques-
tion presented, and the majority opinion, concurrence,

3 The Ninth Circuit, in addition to identifying conflicting decisions
among district courts, suggested that the Third Circuit and Fifth
Circuit might disagree with its approach, Gonzalez 151 F.4th at 1081,
1084 n.6, but neither court squarely addressed the question
presented. In Malik v. Warden Loretto FCI, the Third Circuit
declined to consider whether time credits may reduce a supervised
release term because the petitioner had forfeited the argument.
No. 23-2281, 2024 WL 3649570, at *1-2 (3d Cir. Aug. 5, 2024) (per
curiam). In Stinsonv. Martinez, the Fifth Circuit observed that time
credits “may only be applied towards an early start of supervised
release or early transfer to pre-release custody,” but the petitioner in
that case did not seek a reduction of a term of supervised release.
No. 24-30793, 2025 WL 2017872, at *1 (5th Cir. July 18, 2025) (per
curiam).



13

and dissent below fully explored the competing readings
of the statute. See App., infra, 1a-45a.+ The Ninth Circuit,
the country’s largest judicial circuit, is in open conflict
with the Second and the Sixth over this important ques-
tion. And the split will not resolve on its own. The Second
Circuit denied rehearing in this case, and the government
chose not even to attempt rehearing in the Ninth Circuit.
See App., infra, 68a; Gov't C.A. Letter, Gonzalezv. Her-
rera, No. 24-2371, Dkt. 43 (9th Cir. Oct. 16, 2025).

There is no more reason to delay—the question pre-
sented has been thoroughly ventilated, the circuits are
squarely divided, and future opportunities to resolve the
conflict will be elusive. The question presented has arisen
in dozens of cases,’ but Mr. Rivera-Perez is one of the few
petitioners to have been appointed counsel. In almost
every other case, the prisoner has proceeded pro se.
Those individuals frequently fail to properly present the
issue, to appeal adverse rulings, or, if they do, to petition

4 The panel below issued its decision shortly before this Court
denied certiorariin Hargrovev. Healy, No. 25-818 (Apr. 20, 2026), but
Mr. Rivera-Perez’s rehearing petition remained pending until May
20, 2026. See App., infra, 68a.

5 See, e.g., Underwoodv. Rich, No. 25-hc-2164, 2026 WL 1649800,
at *2 (E.D.N.C. June 8, 2026); Sandlain v. Rardin, No. 25-cv-13488,
2026 WL 1623323, at *2 (E.D. Mich. June 5, 2026); Morenov. Rardin,
No. 25-c¢v-14124, 2026 WL 1552233, at *3 (E.D. Mich. June 2, 2026);
Leev. Rardin, No. 25-cv-13027, 2026 WL 1390820, at *1 (E.D. Mich.
May 18, 2026); Cullarv. Warden, FCI Sandstone, No. 25-2916, 2026
WL 1398633, at *3 n.6 (D. Minn. May 19, 2026); Coleman v. United
States, No. 25-cv-01587, 2026 WL 1194553, at *2 (E.D. Mo.
May 1, 2026); see also Hargrove, 155 F.4th at 534-535 (collecting
cases); id. at 538 (Moore, J., dissenting) (collecting additional cases).
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for review in this Court.¢ The Court should take this op-
portunity to address a recurring issue that has divided the
lower courts.

B. The Question Presented Is Important And
Recurring.

This Court regularly grants review when lower courts
reach differing interpretations as to the scope of the First
Step Act. See, e.g., Maxwellv. Dinis, No. 25-5930 (to be
argued Nov. 2, 2026); Hewitt v. United States, 606
U.S. 419 (2025); Pulsifer v. United States, 601 U.S. 124
(2024); Concepcionv. United States, 597 U.S. 481 (2022);
Terryv. United States, 593 U.S. 486 (2021). That same
course is warranted here.

1. a. The question presented carries significant im-
plications for tens of thousands of federal prisoners. Pris-
oners earning time credits should know what they are
worth. And prisoners who have time credits should be
able to use them as Congress provided.

More than half the prison population is eligible to earn
time credits under the First Step Act. See U.S. Dep’t of
Justice, First Step Act Annual Report 17 (Apr. 2023).7
Every year, approximately 18,000 people are released af-
ter earning and applying time credits. See U.S. Sent’g
Comm’n, First Step Act: Farned Time Credits 2

6 For instance, the petitioners before the Fourth Circuit in Malik
and the Eleventh Circuit in Guerriero (see note 2, supra) were both
pro se and did not petition for this Court’s review.

7 https:/perma.cc/ZUX5-W2TS.
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(Mar. 2026)s (providing statistics for 2024); First Step Act
Annual Report, supra, at 17 (same for 2023).

“[M]ost” federal prisoners “must also serve a term of
supervised release.” Ricov. United States, 607 U.S. 609,
611 (2026). This Court has recognized the “substantial re-
striction of freedom” that supervised release imposes.
Gallv. United States, 552 U.S. 38, 48 (2007). Terms of su-
pervised release run for years, often by statutory com-
mand. See, eg, 18 US.C. 3583(b); 21
U.S.C. 841(b)(1)(A)-(E) (setting mandatory minimum
terms for certain drug offenses). During that term, an in-
dividual must comply with conditions that affect funda-
mental liberty interests—his freedom of movement, see
U.S.S.G. § 5D1.3(b)(2)(C), his privacy, id.
§ 56D1.3(b)(2)(F), and his opportunities for employment,
1d. § 5D1.3(b)(2)(G), (b)(3)(N). The consequences of a vio-
lation of those conditions are profound. “[A] judge may
revoke his release and order him returned to prison.”
Rico, 607 U.S. at 612 (citing 18 U.S.C. 3583(e)(3)).

The question whether time credits can reduce super-
vised release therefore matters to a broad class of federal
prisoners, and the current uncertainty is untenable. With
every passing day, individuals in the Second and Sixth
Circuits serve time in supervised release that they would
not in the Ninth. And nationwide, incarcerated individu-
als must make decisions without knowing how much
weight to place on Congress’s promise that time credits
shall be applied toward time in supervised release. For
these individuals, “[c]larity is critical”: “Understanding
what credits can and cannot do is essential for making

8 https://perma.cc/N5ZQ-99R5.
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informed decisions about participation in programming
and planning for reentry.”®

b. The question presented also has systemic conse-
quences, as the decision below undermines the First Step
Act’s carefully reticulated scheme to reduce recidivism.
Congress structured the First Step Act around “one core
belief: Prisoners who complete more programs (and thus
earn more F'SA credits) present empirically lower risks of
recidivism upon their return.” App., infra, 43a (Nathan,
J., dissenting); see H.R. Rep. No. 115-699, at 22 (2018).
Congress therefore created a new system of time credits,
which provides a significant “incentive” for individuals to
participate in such programming. 18 U.S.C. 3632(d)(4).
The decision below diminishes the value of time credits.
It leaves individuals with less reason to participate in re-
cidivism reduction programming, at the cost of the fiscal
and public safety interests that the First Step Act is
meant to serve.

The decision below is particularly consequential for in-
dividuals in prerelease custody. The First Step Act sub-
stantially expanded the availability of prerelease custody.
Before the First Step Act, placement in home confine-
ment was capped at the shorter of ten percent of the sen-
tence or six months, 18 U.S.C. 3624(c)(2), and placement
in a residential reentry center was capped at 12 months,
18 U.S.C. 3624(c)(1). Thus, the time individuals spent in
prerelease custody was measured in “weeks or months.”

9 Walter Pavlo, First Step Act In Court: What A Court Decision
Means For Inmates, Forbes (Mar. 29, 2026),
https://www.forbes.com/sites/walterpavlo/2026/03/29/first-step-act-
in-court-what-a-court-decision-means-for-inmates/.
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Oversight of the Fed. Bureau of Prisons: Hearing Before
the Subcomm. on Crime and Fed. Gov’t Surveillance of
the H. Comm. on the Judiciary, 118th Cong. 43 (2024) (tes-
timony of BOP Director Colette Peters) (Peters Testi-
mony). The Act lifted both caps for eligible prisoners, 18
U.S.C. 3624(g)(10), such that individuals with sufficient
credits may now spend “years” in prerelease custody. Pe-
ters Testimony 43. Today, the population of federal pris-
oners in prerelease custody has increased to nearly 15,000
individuals.10

Those individuals are eligible to continue earning time
credits throughout their time in prerelease custody. See
18 U.S.C. 3635(4) (defining “prisoner” to mean any “per-
son in the custody of the Bureau of Prisons”); see also
FSA Time Credits, 87 Fed. Reg. 2705, 2712 (Jan. 19, 2022)
(recognizing that individuals in prerelease custody are
“prisoners” eligible to earn time credits). Under Mr. Ri-
vera-Perez’s reading, those credits apply to reduce a term
of supervised release. The decision below, by contrast,
makes those credits worth nothing for many individuals.

2. When the government previously opposed certio-
rari on the question presented, it acknowledged two sce-
narios where the question presented arises most fre-
quently: (1) when individuals in prerelease custody earn
time credits; and (2) when an individual does not timely
receive time credits earned in prison. Br.in Opp. 14, Har-
grove, supra (No. 25-818). It nevertheless disputed “the
frequency with which the question recurs.” Zbid. But the
volume of litigation speaks for itself—the question has

10 BOP, Statistics (1ast visited Sept. 16, 2026), https://perma.cc/
QKT78-KWTD.
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arisen often and recently. See note 5, supra. The govern-
ment is mistaken as to the importance of the question pre-
sented.

a. First, the government understates the importance
of the question presented to individuals in prerelease cus-
tody. See Br. in Opp. 14, Hargrove, supra (No. 25-818).
The government maintains that few prisoners will be able
to earn time credits while in prerelease custody, 7bid., but
that contention cannot be squared with the BOP’s own
policies, which provide that individuals “continue earning
credit while in the community” so long as they comply
with the conditions of prerelease custody.!* More funda-
mentally, the First Step Act requires the Attorney Gen-
eral to ensure that “all prisoners”—which includes indi-
viduals in prerelease custody—*“are able to successfully
participate in [recidivism-reduction] programs.” 18
U.S.C. 3632(a)(56)(C) (emphasis added); see also 18
U.S.C. 3621(h)(6). To that end, a bipartisan coalition of
lawmakers has repeatedly urged the BOP to “ensure that
eligible individuals who wish to participate in recidivism
reduction programming while in prerelease custody are
able to obtain appropriate credit.”'2 If the BOP has failed

11 BOP, First Step Act Time Credits Policy Released (Nov.
18, 2022), https:/perma.cc/QTS4-CXWH; see also BOP Program
Statement 5410.01 CN-2 at 17 (BOP will “assum[e] that an inmate will
remain in earning status throughout his or her sentence, including
while in prerelease custody”).

12 Letter from Sen. Durbin & Sen. Grassley to Attorney General
Garland 4 (Nov. 16, 2022), https://perma.cc/SFEA-JEVF; see also 87
Fed. Reg. at 2712 (collecting comments to this effect from Sen.
Whitehouse, Sen. Cornyn, and Rep. Jeffries).
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to implement that statutory mandate, it provides more—
not less—reason for review.

b. Second, the government understates the im-
portance of the question when the BOP miscalculates or
misapplies credits. In this case, for instance, the BOP de-
layed its transfer of Mr. Rivera-Perez to prerelease cus-
tody because it claimed that “there was no bedspace avail-
able,” App., infra, 6a-7a, notwithstanding the First Step
Act’s requirement that the BOP “ensure there is suffi-
cient prerelease custody capacity to accommodate all eli-
gible prisoners,” 18 U.S.C. 3624(g).

That is an (unfortunately) common occurrence. As the
BOP has publicly acknowledged, more than 60,000 indi-
viduals who are eligible for relief under the Act face 3- to
12-month delays in their transfers from prison to prere-
lease custody due to a lack of capacity at residential
reentry centers.’® Earlier this year, the Government Ac-
countability Office issued a report finding that the BOP
had failed to apply any time credits for more than half
(53.7%) of people eligible for transfer to prerelease cus-
tody during the period of review; only one-third (29.2%) of
eligible individuals had all time credits applied.

This Court granted certiorari in Maxwell v. Dinis,
No. 25-5930 (to be argued Nov. 2, 2026), to address this
concern. That case presents the question whether a claim

13 Peters Testimony 42-43.

14 .S. Gov't Accountability Off., GAO-26-107268, Federal Prisons:
Improvements Needed to the System Used to Assess and Mitigate
Incarcerated  People’s  Recidivism — Risk  (Jan.  2026),
https://perma.cc/NAS8-TLT3.
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regarding application of time credits under the First Step
Act, seeking accelerated transfer to a halfway house or
home confinement, can be brought in a habeas petition un-
der 28 U.S.C. 2241. The question presented in Maxwellis
important precisely because the BOP so often miscalcu-
lates time credits. See Br. for Nat'l Ass’n of Criminal De-
fense Lawyers et al. as Amici Curiae at 12-26, Maxwell,
supra (No. 25-5930) (Aug. 12, 2026).

Under the government’s construction of Sec-
tion 3632(d)(4)(C), sentenced individuals will rarely have
recourse for the BOP’s repeated and ongoing miscalcula-
tion of time credits. These suits, by their nature, typically
arise near the end of a person’s sentence—when the BOP
delays transferring an individual to prerelease custody.
But, in the government’s view, a suit challenging that er-
ror is moot so long as the BOP transfers the individual to
prerelease custody at any time before the court rules.
And even if the suit were successful, the individual would
have no way to use the time credits he is owed. The Court
should put such a striking position to the test.

C. This Case Is The Ideal Vehicle For Review.

This case is the ideal vehicle to resolve the question
presented. Mr. Rivera-Perez raised the question below,
and the court of appeals squarely resolved it in a pub-
lished, precedential opinion that confronts the competing
readings of Section 3632(d)(4)(C) through majority, con-
curring, and dissenting opinions. See App., infra, 1a-28a
(majority); id. at 29a-3la (Jacobs, J., concurring); id.
at 32a-45a (Nathan, J., dissenting). The question was also
outcome determinative. The court held that the petition’s
mootness turned entirely on the interpretive question at



21
issue here—whether time credits can be applied to reduce
a term of supervised release. /d. at 27a.

This case is therefore a better vehicle to take up the
question presented than the petition the Court denied in
Hargrove. In Hargrove, the government maintained that
the petitioner was statutorily ineligible to earn time cred-
its, such that a decision in his favor would have no “prac-
tical effect.” Br. in Opp. 14-15, Hargrove, supra
(No. 25-818). Mr. Rivera-Perez, by contrast, is indisputa-
bly eligible to receive and apply time credits. The BOP
applied 365 of the credits that Mr. Rivera-Perez earned to
shorten his sentence. App., infra, 6a, 54a. The only dis-
pute between the parties is whether Mr. Rivera-Perez’s
remaining time credits must go to waste, or whether he
can instead use those credits toward his term of super-
vised release.

D. The Decision Below Is Incorrect.

The decision below contravenes the First Step Act’s
text, structure, history, and context. The court of appeals
misconstrued the First Step Act’s time-credit system, and
its judgment cannot stand.

1. Begin with the text: “Time credits * * * shall be
applied toward time in * * * supervised release.” 18
U.S.C. 3632(d)(4)(C). As a matter of ordinary usage, to
apply a credit “toward” something means to reduce that
thing by the amount of the credit. Apply store credit to-
ward the cost of an item, and the cost falls; apply the child
tax credit toward tax liability, and the amount owed
shrinks. See Gonzalez, 151 F.4th at 1082-1083. The sen-
tence’s subject drives the point home:
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Section 3632(d)(4)(C) speaks of “time credits” and directs
that they be “applied toward time”—credits denominated
in time, redeemed against time. 18 U.S.C. 3632(d)(4)(C).
When a prisoner applies time credits “toward time in
* %% supervised release,” his time in supervised release
is reduced.

The rest of the statute confirms that understanding,
as it repeatedly uses “toward” the same way when paired
with “credit.” Section 3624(a) specifies that a prisoner’s
release date is calculated based on his “term of imprison-
ment, less any time credited toward the service of [his]
sentence.” 18 U.S.C. 3624(a). Section 3624(b)(1) provides
that a prisoner “may receive credit toward the service of
the prisoner’s sentence” for good behavior, 18
U.S.C. 3624(b)(1)—credit, this Court has confirmed, that
acts to shorten the sentence, see Barberv. Thomas, 560
U.S. 474, 477-479 (2010). Section 3585(b) specifies that a
“defendant shall be given credit toward the service of a
term of imprisonment for any time he has spent in official
detention” before sentencing—credit that reduces the
term to be served. 18 U.S.C. 3585(b). And so it is for Sec-
tion 3632(d)(4)(C): Credits that are “applied toward” su-
pervised release act to reduce a term of supervised re-
lease. See 18 U.S.C. 3632(d)(4)(C); see also Lawv. Siegel,
571 U.S. 415, 422 (2014) (“[W]ords repeated in different
parts of the same statute generally have the same mean-
ing.”).

The court of appeals nevertheless deemed the text am-
biguous, reasoning that “toward” can mean “in the direc-
tion of,” so that credits applied “toward” supervised re-
lease merely carry the prisoner closer to its start. App.,
Infra, 11a. But the word “toward” cannot assume that
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meaning here. “Apply” is a transitive verb, and its object
is a “credit”—a quantum of value, which can apply to re-
duce a balance but cannot apply “in the direction of” any-
thing. Insert the court of appeals’ definition of “toward”
and the provision becomes: “Time credits * * * shall be
applied [in the direction of] time in * * * supervised re-
lease.” 18 U.S.C. 3632(d)(4)(C). That is “gobbledygook.”
Gonzalez, 151 F.4th at 1083. A credit is spent to reduce a
balance, not aimed at it.

Mr. Rivera-Perez has thus offered the only “grammat-
ically permissible” way to read Section 3632(d)(4)(C).
Pulsifer, 601 U.S. at 133. That should be the end of the
matter. This Court has “stated time and again that courts
must presume that a legislature says in a statute what it
means and means in a statute what it says there.” Conn.
Nat’l Bank v. Germain, 503 U.S. 249, 253-254 (1992).
“When the words of a statute are unambiguous, then, this
first canon is also the last: ‘judicial inquiry is complete.’”
1d. at 254 (citation omitted).

2. If more were needed, the First Step Act’s struc-
ture, history, and context all support the conclusion that
Section 3632(d)(4)(C) authorizes the application of credits
to reduce supervised release.

a. Section 3632(d)(4) complements a core component
of the First Step Act’s correctional reforms—the expan-
sion of prerelease custody. As explained above, the First
Step Act has allowed more individuals to serve more of
their sentence in the community, such that many now
spend years in halfway houses or home confinement, ra-
ther than behind prison walls. See pp. 16-17, supra.
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Under the First Step Act, prerelease custody can thus
replace supervised release as the meaningful “transitional
period between incarceration and freedom,” Rico, 607
U.S. at 612, and promote the same “rehabilitative ends,”
United Statesv. Johnson, 529 U.S. 53, 59 (2000). The Act
allows many individuals to spend their final term of im-
prisonment in “home confinement,” during which they
may perform a job, participate in recidivism-reduction
programming, engage in community service, attend reli-
gious activities, and participate in “other family-related
activities that facilitate the prisoner’s successful reentry.”
18 U.S.C. 3624(g)(2)(A)()(II). The BOP may also modify
restrictions like electronic monitoring—or even the re-
quirement to “remain in the prisoner’s residence”—for
“exemplary” behavior. 18 U.S.C. 3624(g)(2)(A)(), (iii). In-
dividuals in residential reentry centers may similarly
leave for activities such as “seeking employment, work-
ing, counseling, visiting, or recreation.”’s And the BOP
must provide “increasingly less restrictive conditions” for
prisoners who comply with the conditions of prerelease
custody, “so as to most effectively prepare such prisoners
for reentry.” 18 U.S.C. 3624(g)(4).

Throughout their time in prerelease custody, prison-
ers remain eligible to earn credits. See p. 17, supra. Un-
der Mr. Rivera-Perez’s reading, those credits apply to re-
duce a term of supervised release, which closely resem-
bles the term of prerelease custody the prisoner will have
just served. See U.S.S.G. § 5D1.3(b)(3)(K), (L), (O), (P)
(specifying district courts may impose electronic monitor-
ing, community detention, home detention, or even

15 See BOP, Residential Reentry Management Centers (last visited
Sept. 16, 2026), https:/perma.cc/USFZ-CLNM.
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intermittent confinement as a condition of supervised re-
lease). Under the decision below, by contrast, credits
earned in prerelease custody are often worthless, and in-
dividuals therefore have less incentive to participate in
programming at the time it matters most—during their
transition into the community.

b. Statutory history confirms that the text means
what it says: Credits can be applied “toward” (to reduce)
a term of supervised release. The First Step Act’s pre-
cursor was the Sentencing Reform and Corrections Act,
introduced by Senators Grassley and Durbin—the archi-
tects of the First Step Act. See S. 2123, 114th Cong.
(2015); S. 1917, 115th Cong. (2017). That bill similarly al-
lowed prisoners who earned time credits to transfer ear-
lier to prerelease custody. S. 2123, 114th Cong.
§ 204(a)(2); S. 1917, 115th Cong. § 204(a)(2). It then spec-
ified that “any term of supervised release imposed on the
prisoner shall be reduced by the amount of time the pris-
oner served in prerelease custody” pursuant to that ear-
lier transfer. S. 2123, 114th Cong. § 204(a)(7); S. 1917,
115th Cong. § 204(a)(7). In other words, time in prere-
lease custody reduced time in supervised release, day for
day.

The First Step Act adapted that model. Like its pre-
decessors, the enacted law expanded the use of prerelease
custody, and it allowed individuals who earned time cred-
its to move sooner into that status. See pp. 6, 16-17, supra.
But instead of crediting mere presence in prerelease cus-
tody toward supervised release, Section 3632(d)(4)(C) al-
lows the prisoner to reduce a term of supervised release
through the same mechanism as he reduces a term of
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imprisonment—by participating in programming and
productive activities throughout his sentence.

c. The broader context of the First Step Act points in
the same direction. Title I of the First Step Act, titled
“Recidivism Reduction,” responded to sentencing laws
and federal correctional practices that “provide[d] few in-
centives for prisoners to prepare for reentry.” 164 Cong.
Rec. S7745 (daily ed. Dec. 18, 2018) (statement of Sen.
Blumenthal). Congress introduced time credits to fill that
“gap,” 1bid., providing “incentives” for prisoners to partic-
ipate in “evidence-based recidivism reduction” program-
ming. 18 U.S.C. 3632(d); see pp. 4-5, supra.

Congress also recognized that for the incentives to be
meaningful, time credits must maintain their value
throughout a prisoner’s time in custody. Congress there-
fore did not cap the credits a prisoner could earn or limit
the programming he could complete, see 18
U.S.C. 3632(d)(4); see also 18 U.S.C. 3621(h)(6), but the
decision below effectively does just that. “Rather than en-
courage engagement in as many programs as possible,
[the Second Circuit’s] reading encourages prisoners to
participate only to the extent that their credits can apply
toward early release from prison.” App., infra, 44a (Na-
than, J., dissenting). It therefore undermines Congress’s
efforts to reduce recidivism. See id. at 44a-45a; see also
Hargrove, 155 F'.4th at 543 (Moore, J., dissenting) (raising
similar concerns); Gonzalez, 151 F.4th at 1088 (similar).

3. The court of appeals offered several reasons for
disregarding the ordinary meaning of Sec-
tion 3632(d)(4)(C)’s text. None withstands scrutiny.
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First, the court of appeals focused on Sec-
tion 3632(d)(4)(C)’s second sentence, which provides that
the “Director of the Bureau of Prisons shall transfer eli-
gible prisoners, as determined under section 3624(g), into
prerelease custody or supervised release.” 18
U.S.C.3632(d)(4)(C). Because the second sentence
speaks to earlier transfer to prerelease custody or super-
vised release, the court of appeals concluded that the first
sentence must do the same. See App., in-
fra, 12a-14a, 17a-20a.

That reading, however, would make the first sentence
of Section 3632(d)(4)(C) entirely superfluous. Other pro-
visions of the First Step Act specify how individuals may
use time credits to facilitate an earlier transfer to prere-
lease  custody or  supervised release, 18
U.S.C. 3624(g)(2), (3), and the second sentence of Sec-
tion 3632(d)(4)(C) directs the BOP to transfer prisoners in
accordance with those provisions, 18 U.S.C. 3632(d)(4)(C).
Under the court of appeals’ reading, the first sentence of
Section 3632(d)(4)(C) does no additional work. Its con-
struction “thus runs afoul of the ‘cardinal principle’ of in-
terpretation that courts ‘must give effect, if possible, to
every clause and word of a statute.”” Loughrinv. United
States, 573 U.S. 351, 358 (2014) (quoting Williamsv. Tay-
lor, 529 U.S. 362, 404 (2000)).

Second, the court of appeals observed that the first
sentence of Section 3632(d)(4)(C) “uses the ‘passive voice’
and does not specify the agency responsible for effectuat-
ing a reduction of a supervised-release term.” App., in-
fra,21a. The court thought that omission significant,
given that “the following sentence specifically tasks the
BOP with effectuating transfers.” /d. at 22a.
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If anything, the shift from passive to active voice
within the “very [same] provision” only confirms that the
two sentences of Section 3632(d)(4)(C) serve different
purposes and are targeted at different actors. Loughrin,
573 U.S. at 358. Nor is it “implausible that Congress in-
tended to create a mechanism to reduce terms of super-
vised release without specifying the agency responsible
for doing so.” App., infra, 22a. On the contrary, that was
exactly the approach of the First Step Act’s predecessor
legislation: Those bills specified that “any term of super-
vised release imposed on the prisoner shall be reduced”
by time in prerelease custody, without specifying the ac-
tor responsible for implementing that directive. S. 2123,
114th Cong. § 204(a)(7); S. 1917, 115th Cong. § 204(a)(7)
(emphasis added). Section 3632(d)(4)(C)’s first sentence
inherits the same passive phrasing.

Third, the court of appeals questioned the implications
of Mr. Rivera-Perez’s reading for the part of Sec-
tion 3632(d)(4)(C) that provides time credits “shall be ap-
plied toward time in prerelease custody.” App., in-
fra, 22a-23a (quoting 18 U.S.C. 3632(d)(4)(C)). The court
thought it would defy “common sense” for time credits to
reduce time in prerelease custody, “because prisoners
(presumably) want more time in prerelease custody (ra-
ther than prison), not less.” 7d. at 22a.

That, of course, is not how Section 3632(d)(4)(C)
works. It allows an individual to reduce prerelease cus-
tody in favor of a shorter sentence, not more time in
prison. See App., infra, 37a n.3 (Nathan, J., dissenting).
In particular, the provision allows time credits to be ap-
plied to reduce the final stage of a prisoner’s sentence.
For most individuals, that is a term of “supervised
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release.” 18 U.S.C. 3632(d)(4)(C). But, as the First Step
Act elsewhere recognized, not every “sentencing court
[will] include[]” supervised release “as a part of the pris-
oner’s sentence.” 18 U.S.C. 3624(g)(3). Where a court
does not, credits earned under the Act can be “applied to-
ward time in prerelease custody,” rather than toward su-

pervised release. 18 U.S.C. 3632(d)(4)(C).

The alternative would create an anomalous result: In-
dividuals with a term of supervised release can reduce
their term of imprisonment by up to one year, 18
U.S.C. 3624(g)(3), but under the court of appeals’ con-
struction, individuals without a term of supervised release
cannot. That outcome would be particularly odd given
that supervised release is mandatory for more serious or
violent erimes but discretionary for the vast majority of
federal offenses. See 18 U.S.C. 3583(a). Under Mr. Ri-
vera-Perez’s reading, Section 3632(d)(4)(C) sensibly pro-
vides all prisoners an opportunity to reduce the length of
their sentence, even if the district court did not impose a
term of supervised release.

Finally, the court of appeals worried that applying
credits to supervised release would allow individuals as-
sessed at a medium or high risk of recidivism to apply time
credits toward supervised release, even though those in-
dividuals are ordinarily ineligible to use their credits for
earlier release from prison. See App., infra, 19a-20a; see
also 18 U.S.C. 3624(g)(1).

That concern is overstated. When the First Step Act
functions as designed, prisoners who participate in pro-
gramming will “reduce their classification during the pe-
riod of incarceration.” 18 U.S.C. 3632(a)(5)(A); see 18
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U.S.C. 3632(a)(4). To the extent that some individuals
with a medium- or high-risk score are nevertheless able
to apply time credits to supervised release, that result
simply follows from the text Congress wrote. When Con-
gress sought to categorically exclude individuals from
earning or applying time credits, it said so: Sec-
tion 3632(d)(4)(D) disqualifies individuals who are serving
sentences for 68 different enumerated offenses from
earning time credits at all. 18 U.S.C. 3632(d)(4)(D). Sec-
tion 3632(d)(4)(E) makes a prisoner who is subject to a fi-
nal order of removal ineligible to apply time credits. 18
U.S.C. 3632(d)(4)(E).

Section 3632(d)(4), however, indisputably allows all
other prisoners—no matter the recidivism-risk score the
BOP assigns them—to earn time credits, 18
U.S.C. 3632(d)(4), and Section 3632(d)(4)(C) ensures
those individuals have an opportunity to apply the credits
they earn. In doing so, the statute preserves the “incen-
tive” to complete recidivism-reduction programming for
the people who would most benefit from participation. 18
U.S.C. 3632(d)(4). “[R]easonable people can disagree
with how Congress balanced the various social costs and
benefits in this area,” but “these are matters for Con-
gress, not this Court, to resolve.” Henson v. Santander
Consumer USA Inc., 582 U.S. 79, 90 (2017).

& & &

Mr. Rivera-Perez earned more than 700 days of credit
during his time in BOP custody, as a “reward[]” for par-
ticipating in evidence-based recidivism-reduction pro-
gramming. 18 U.S.C. 3632(d)(4). To date, the BOP has
denied him the benefit of the bargain, and the court of
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appeals refused to set things right. But because Sec-
tion 3632(d)(4)(C) plainly allows individuals to apply time
credits to reduce a term of supervised release, Mr. Ri-
vera-Perez is entitled to relief—which he would receive in
the Ninth Circuit, yet not the Second or Sixth. To ensure
uniform treatment of federal prisoners nationwide—and
to restore the incentive for recidivism-reducing programs
that Congress designed—this Court’s review is war-
ranted.

CONCLUSION

The petition for a writ of certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

August Term 2025
Argued: November 25, 2025 Decided: March 26, 2026
No. 25-149
RAUL RIVERA-PEREZ,
Petitioner-Appellee,
14
RICK STOVER, WARDEN,

Respondent-Appellant.”

Before: JACOBS, BIANCO, AND NATHAN, Circuit Judges.

Respondent-Appellant Rick Stover, the Warden of the
Federal Correctional Institution in Danbury, Connecticut,
appeals from a judgment of the United States District
Court for the District of Connecticut (Stefan R. Underhill,
Judge), entered on November 19, 2024, granting Peti-
tioner-Appellee Raul Rivera-Perez’s pro se petition for a
writ of habeas corpus pursuant to 28 U.S.C. § 2241. Rivera-

* The Clerk of Court is directed to amend the caption as set forth
above.
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Perez’s petition alleged that the Bureau of Prisons miscal-
culated the time credits he had earned under the First
Step Act (“F'SA”), 18 U.S.C. § 3632(d)(4)(C), and thereby
illegally prevented his transfer from prison to prerelease
custody. However, after Rivera-Perez filed the petition,
he was transferred from prison into a residential reentry
center (“RRC”), a form of prerelease custody, and Stover
argued that the petition was moot. The district court
then sua sponte construed the petition as seeking to ap-
ply Rivera-Perez’s remaining F'SA time credits to reduce
the length of his term of supervised release, and granted
the petition, concluding that the FSA enables—and, in
fact, requires—application of earned-time credits to
reduce a prisoner’s term of supervised release pursuant
to Section 3632(d)(4)(C).

On appeal, Stover argues that F'SA time credits
allow a prisoner to begin prerelease custody or super-
vised release early, but cannot be used to reduce a
prisoner’s term of supervised release. Therefore, accord-
ing to Stover, once Rivera-Perez was transferred to pre-
release custody, his case became moot.

We conclude that Section 3632(d)(4)(C) does not
allow earned-time credits to be used to reduce a pris-
oner’s term of supervised release. As such, Rivera-
Perez’s petition became moot once he was transferred to
an RRC. Accordingly, we VACATE the judgment of the
district court and REMAND with instructions to dis-
miss this case as moot.

Judge Jacobs concurs in a separate opinion.
Judge Nathan dissents in a separate opinion.

J. BRIAN MESKILL, (Sandra S. Glover,
on the brief), Assistant United States
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Attorneys, for Marc H. Silverman,
Acting United States Attorney for the
District of Connecticut, New Haven,
Connecticut, for Respondent-Appellant.

CHARLES F. WILLSON, Assistant Fed-
eral Defender, for Terence S. Ward,
Federal Defender, District of Connect-
icut, Hartford, Connecticut, for Peti-
tioner-Appellee.
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JOSEPH F. BIANCO, Circuit Judge:

Respondent-Appellant Rick Stover, the Warden of the
Federal Correctional Institution in Danbury, Connecticut
(“FCI Danbury”), appeals from a judgment of the United
States District Court for the District of Connecticut
(Stefan R. Underhill, Judge), entered on November 19,
2024, granting Petitioner-Appellee Raul Rivera-Perez’s
pro se petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2241. Rivera-Perez’s petition alleged that the Bu-
reau of Prisons (“BOP”) miscalculated the time credits he
had earned under the First Step Act (“FSA”), 18 U.S.C.
§ 3632(d)(4)(C), and thereby illegally prevented his trans-
fer from prison to prerelease custody. However, after Ri-
vera-Perez filed the petition, he was transferred from
prison into a residential reentry center (“RRC”), a form of
prerelease custody,' and Stover argued that the petition
was moot. The district court then sua sponte construed the
petition as seeking to apply Rivera-Perez’s remaining
FSA time credits to reduce the length of his term of super-
vised release, and granted the petition, concluding that the
FSA enables—and, in fact, requires—application of
earned-time credits to reduce a prisoner’s term of super-
vised release pursuant to Section 3632(d)(4)(C).

On appeal, Stover argues that FSA time credits allow
a prisoner to begin prerelease custody or supervised re-
lease early, but cannot be used to reduce a prisoner’s term
of supervised release. Therefore, according to Stover, once

1 “Prerelease custody” includes placement in home confinement or an
RRC. See18 U.S.C. § 3624(g)(2). Prerelease custody is part of a pris-
oner’s term of imprisonment because, “[w]hile assigned to [home con-
finement or] an RRC, inmates remain in BOP custody.” United States
v. Rasheed, 981 F.3d 187, 190 (2d Cir. 2020).
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Rivera-Perez was transferred to prerelease custody, his
case became moot.

We conclude that Section 3632(d)(4)(C) does not allow
earned-time credits to be used to reduce a prisoner’s term
of supervised release. As such, Rivera-Perez’s petition be-
came moot once he was transferred to an RRC. Accord-
ingly, we VACATE the judgment of the district court and
REMAND with instructions to dismiss this case as moot.

BACKGROUND
I. The First Step Act

The First Step Act of 2018, Pub. L. No. 115-391, 132
Stat. 5194 (2018), directed the BOP to develop a “risk and
needs assessment system” to, inter alia, “provide incen-
tives and rewards for successful participation in evidence-
based recidivism reduction programs or productive activi-
ties.” 18 U.S.C. § 3632(a)(6). To do so, the FSA created a
system of “time credits” which allows certain prisoners to
earn ten days of time credits for every thirty days of suc-
cessful participation in recidivism reduction programming
or certain productive activities. 7d. § 3632(d)(4)(A)(1).? The
application of earned-time credits is governed by Section
3632(d)(4)(C), which reads as follows:

(C) Application of time credits toward prerelease
custody or supervised release. Time credits
earned under this paragraph by prisoners who

Z Prisoners who the BOP determines “to be at a minimum or low risk
for recidivating” and who “ha[ve] not increased their risk of recidi-
vism” in their last two assessments “earn an additional 5 days of time
credits for every 30 days of successful participation in evidence-based
recidivism reduction programming or productive activities.” 18
U.S.C. § 3632(d)(4)(A)i).
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successfully participate in recidivism reduction
programs or productive activities shall be applied
toward time in prerelease custody or supervised
release. The Director of the Bureau of Prisons
shall transfer eligible prisoners, as determined
under section 3624(g), into prerelease custody or
supervised release.

1d. § 3632(d)(4)(C).
I1. Facts and Procedural History

In 2001, Rivera-Perez was sentenced in the District of
Puerto Rico to life imprisonment, to be followed by a five-
year term of supervised release, for conspiring to distrib-
ute cocaine, in violation of 21 U.S.C. §§ 846, 841(a)(1). The
district court later reduced that sentence to 360 months’
imprisonment, but retained the five-year term of super-
vised release.

On October 13, 2023, while Rivera-Perez was serving
his sentence of imprisonment at FCI Danbury, he filed a
pro se petition for a writ of habeas corpus, pursuant to 28
U.S.C. § 2241, which challenged the execution of his sen-
tence. In particular, Rivera-Perez asserted that the BOP
“failed to properly calculate [his] earned First Step Act
time credits” and has “refused to release [him] on home
confinement although he is eligible.” App’x at 11. Accord-
ingly, the petition sought “immediate release to home con-
finement.” 1d. at 18.

By the time Rivera-Perez filed his habeas petition, he
had accrued over 700 credits under the FSA. The BOP ap-
plied 365 of those credits to advance the date on which Ri-
vera-Perez would start supervised release, but the remain-
ing 415 credits were “unused,” ie., not being applied for
Rivera-Perez’s benefit. According to Stover, some of the
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unused credits could have been used to place Rivera-Perez
in prerelease custody earlier, but there was no bedspace
available in an RRC until January 2024. On January 17,
2024, Rivera-Perez was transferred to an RRC, and Stover
then moved to dismiss the petition, arguing that it was
moot because Rivera-Perez had received the relief that his
petition sought.

Ten months after Stover moved to dismiss, the district
court entered a text-only order which acknowledged that
Rivera-Perez’s request for release to prerelease custody
was moot. However, “[1]iberally constru[ing]” Rivera-Pe-
rez’s petition, the district court informed the parties that
it “read[] the habeas petition . . . as raising the issue [of]
whether Rivera-Perez’s unused FSA time credits should
be applied to reduce his term of supervised release.” Ri-
vera-Perez v. Stover, No. 23-c¢v-1348, (D. Conn. Oct. 17,
2024), Dkt. No. 16.

Over Stover’s objection, the district court granted the
petition (so construed). See generally Rivera-Perez v.
Stover, 757 F. Supp. 3d 204 (D. Conn. 2024). The district
court held that “[b]ased on the plain language of the stat-
ute, read in context . . . FSA credits can—and in fact must,
according to the mandatory language of section
3632(d)(4)(C)—be applied to reduce a term of supervised
release.” Id. at 214 (emphasis in original). The district
court thus directed the BOP “to calculate the number of
Rivera-Perez’s unused FSA time credits and inform the
U.S. Probation Office for the Middle District of North Car-
olina of that calculation so that it can apply those credits
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toward Rivera-Perez’s term of supervised release.” Id. at
215. Stover timely appealed from the district court’s judg-
ment. Between entry of the district court’s judgment, and
Stover filing the notice of appeal, Rivera-Perez was re-
leased from the RRC (and thus released from the custody
of the BOP) and began his term of supervised release. See
BOP Inmate Locator, https:/www.bop.gov/inmateloc/
[https://perma.cc/FVJ8-4DAN] (last visited Mar. 19, 2026)
(indicating that Rivera-Perez is not in BOP custody as of
December 3, 2024).

DISCUSSION
I. Standard of Review

Habeas petitions filed under 28 U.S.C. § 2241—like Ri-
vera-Perez’s—‘“challenge[] the execution of a federal pris-
oner’s sentence, including such matters as the administra-
tion of parole, computation of a prisoner’s sentence by
prison officials, prison disciplinary actions, prison trans-
fers, type of detention[,] and prison conditions.” Jiminian
v. Nash, 245 F.3d 144, 146 (2d Cir. 2001) (emphasis in orig-
inal). We review a district court’s grant or denial of a Sec-
tion 2241 petition de novo. Jordan v. Lamanna, 33 F.4th
144, 150 (2d Cir. 2022). In addition, our review of statutory
interpretation questions is de novo. See United States v.
Holloway, 956 F.3d 660, 664 (2d Cir. 2020).

II. Mootness

A federal court’s jurisdiction is limited to “actual cases
or controversies.” Simon v. E. Kentucky Weltare Rts.

3 By the time of the district court’s order, Rivera-Perez resided at an
RRC in the Middle District of North Carolina. See Rivera-Perez, 757
F. Supp. 3d at 209 & n.6.
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Org., 426 U.S. 26, 37 (1976). The case-or-controversy re-
quirement “manifests in three distinet legal inquiries:
standing, mootness, and ripeness.” Klein ex rel @Qlik
Techs., Inc. v. Qlik Techs., Inc., 906 F.3d 215, 221 (2d
Cir. 2018). At issue here is mootness. Under the mootness
doctrine, “[i]f an intervening circumstance deprives the
plaintiff [or petitioner] of a personal stake in the outcome
of the lawsuit, at any point during litigation, the action can
no longer proceed and must be dismissed as moot.” Gene-
sis Healthcare Corp. v. Symezyk, 569 U.S. 66, 72 (2013) (in-
ternal quotation marks and citation omitted).

Stover argues that Rivera-Perez’s petition was mooted
the moment he was transferred to prerelease custody. Ac-
cording to Stover, because the BOP had already applied
twelve-months’ worth of F'SA time credits to move up the
start of Rivera-Perez’s term of supervised release, and be-
cause the FSA does not authorize use of earned-time cred-
its to reduce a term of supervised release, Rivera-Perez
had received all of the benefits he could have received from
his petition prior to entry of the district court’s judgment
granting his petition. Rivera-Perez counters that the case
was not moot because, as the district court held, FSA time
credits can be applied to reduce the amount of time he will
spend on supervised release and, therefore, his transfer to
prerelease custody did not give him the complete relief
that is required to moot his case.

The mootness determination therefore depends en-
tirely on a question of statutory interpretation that pre-
sents an issue of first impression in this court: Can time
credits earned under the F'SA be used to reduce a federal
inmate’s term of supervised release? As set forth below,
we conclude that the answer is no.
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III. Whether FSA Time Credits Can Reduce a Term of
Supervised Release

“When interpreting a statute, we begin with the plain
language of the statute, giving the statutory terms their
ordinary or natural meaning.” Spadaro v. U.S. Customs &
Border Prot., 978 ¥.3d 34, 46 (2d Cir. 2020) (internal quo-
tation marks and citation omitted). Thus, we must examine
the two critical sentences of Section 3632(d)(4)(C): “Time
credits earned . . . by prisoners . . . shall be applied toward
time in prerelease custody or supervised release. The Di-
rector of the Bureau of Prisons shall transfer eligible pris-
oners, as determined under section 3624(g), into prere-
lease custody or supervised release.” 18 U.S.C.
§ 3632(d)(4)(C).

The district court’s analysis focused on the word “to-
ward” in the first sentence. Looking at the word’s ordinary
meaning, the district court concluded that

[a]pplying credits toward something ordinarily
means reducing that thing. For example, apply-
ing a store credit toward the cost of an item
means that the cost of that item is reduced by
the amount of the credit. Similarly, applying a
credit toward one’s acecount balance means that
the balance will be reduced by the amount of the
credit.

Rivera-Perez, 757 F. Supp. 3d at 211-12. Under this read-
ing, when time credits are “applied toward time in . . . su-
pervised release,” 18 U.S.C. § 3632(d)(4)(C), they reduce
the amount of time a prisoner must spend in supervised
release. Rivera-Perez, 757 F. Supp. 3d at 212.
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Rivera-Perez agrees with, and urges us to adopt, this
reading. In support, he points to a dictionary definition de-
fining “toward” as “with a view to obtaining or having” or
“as a help or contribution to.”* See Appellee’s Br. at 9
(quoting Toward, DICTIONARY.COM, https://www.dic-
tionary.com/browse/toward [https://perma.cc/3ZAX-
6W4Z] (last visited Mar. 19, 2026)); see also Toward,
WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF
THE ENGLISH LANGUAGE 2417 (2002) (providing many
definitions of “toward,” including “for the partial payment
of”).

However, Stover points to other dictionary definitions
that support his proposed interpretation of the statutory
provision. For example, Black’s Law Dictionary defines
“toward” as “in the direction of; on a course or line leading
to (some place or something).” 7oward, BLACK'S LAW
DICTIONARY (12th ed. 2024). Under this reading, when
time credits are “applied toward time in . . . supervised re-
lease,” 18 U.S.C. § 3632(d)(4)(C), they move the prisoner
“in the direction of” starting their term of supervised re-
lease.

At least when viewed in isolation, we think that both
readings of the phrase “applied toward time in . . . super-
vised release” are plausible, thereby rendering the phrase
ambiguous. See In re Med Diversified, Inc., 461 F.3d 251,
255 (2d Cir. 2006) (explaining that when a statutory phrase

4 Although dictionary definitions are one source of evidence as to plain
meaning and “bear consideration,” they are not necessarily disposi-
tive of the meaning of “toward” in Section 3632(d)(4)(C). Yates v.
United States, 574 U.S. 528, 538 (2015); see also In re Soussis, 136
F.4th 415, 427 (2d Cir. 2025) (“Plain meaning is informed by, but does
not depend solely on, dictionary definitions.”).
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is “reasonably susceptible” to two readings, it is ambigu-
ous). However, we cannot read the statutory phrase in iso-
lation because “it is a cardinal rule of statutory construc-
tion that statutory language must be read in context since
a phrase gathers meaning from the words around it.” L.S.
v. Webloyalty.com, Inc., 954 F.3d 110, 115 (2d Cir. 2020)
(internal quotation marks and citation omitted); see also
Yates, 574 U.S. at 537 (“Ordinarily, a word’s usage accords
with its dictionary definition. In law as in life, however, the
same words, placed in different contexts, sometimes mean
different things.”); Soussis, 136 F.4th at 427 (“[T]o ascer-
tain a text’s plain meaning, we draw on the specific context
in which that language is used, and the broader context of
the statute as a whole.” (internal quotation marks and ci-
tation omitted)). As the Supreme Court has emphasized,
we must read statutory phrases in context because “[o]ur
duty, after all, is to construe statutes, not isolated provi-
sions.” King v. Burwell, 576 U.S. 473, 486 (2015) (internal
quotation marks and citation omitted).

Here, the context of the phrase “applied toward time
in . .. supervised release” resolves the ambiguity in favor
of Stover’s reading of the statute. Recall that the contested
phrase immediately precedes the following sentence: “The
Director of the Bureau of Prisons shall transfer eligible
prisoners, as determined under section 3624(g), into pre-
release custody or supervised release.” 18 U.S.C.
§ 3632(d)(4)(C). We conclude that this second sentence
confirms Stover’s reading of the statute because it unques-
tionably contemplates a transfer from prison to prerelease
custody or supervised release, not a reduction of time
spent in prerelease custody or a term of supervised re-
lease.
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As an initial matter, the plain text of the second sen-
tence does not refer to reducing a term of prerelease cus-
tody or supervised release, and instead only refers to
transterring “eligible prisoners” into one of those statuses.
See 18 U.S.C. § 3632(d)(4)(C). Furthermore, the definition
of “eligible prisoners” suggests that only those in prison
(who have completed programs or productive activities)
are eligible for such a transfer. See id. § 3624(g)(1)(A) (de-
fining an eligible prisoner as “a prisoner ... who . .. has
earned time credits under the risk and needs assessment
system”); see also id. § 3635(4) (defining prisoner as a “per-
son who has been sentenced to a term of imprisonment
pursuant to a conviction for a Federal eriminal offense, or
a person in the custody of the Bureau of Prisons”); id.
§ 3635(3)(B) (defining the relevant “evidence-based recid-
ivism reduction programs” as those that “help prisoners
succeed in their communities upon release from prison”).

Moreover, the second sentence conditions transfer on
eligibility “as determined under section 3624(g).” Id.
§ 3632(d)(4)(C). We must therefore look to the meaning of
Section 3624(g) because “[a] court must . . . interpret [a]
statute as a symmetrical and coherent regulatory
scheme[] and fit, if possible, all parts into an harmonious
whole.” Food & Drug Admin. v. Brown & Williamson To-
bacco Corp., 529 U.S. 120, 133 (2000) (internal quotation
marks and citations omitted). Section 3624(g)(3) explicitly
provides that a “transfer” to supervised release “based on
the application of time credits under section 3632” (the
contested provision containing “toward”) is a transfer “to
begin [a] term of supervised release at an earlier date.” 18
U.S.C. § 3624(g)(3) (emphasis added). Section 3624(g)(3)
thus makes clear that the “transfer” referenced in Section
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3632(d)(4)(C) is a transfer to supervised release at an ear-
lier date, Le., a transfer that accelerates the start of super-
vised release or a transfer that moves the prisoner “to-
ward” supervised release. Similarly, Section 3624(g)(1)(A)
defines an “[e]ligible prisoner[]” as, inter alia, someone
who has earned time credits “in an amount that is equal to
the remainder of the prisoner’s imposed term of imprison-
ment.” This provision confirms that those who are eligible
for a “transfer” pursuant to the second sentence of Section
3632(d)(4)(C) are individuals who are still serving a term
of imprisonment, not those already on supervised release.’

Accordingly, we conclude that the second sentence of
Section 3632(d)(4)(C) clearly addresses an early transfer
from imprisonment to the start of prerelease custody or
supervised release, not a reduction in those terms. Moreo-
ver, reading the first sentence in context—that is, in light
of the second sentence—the best reading of the contested
provision is that, when time credits are “applied toward
time in . . . supervised release[,]” they bring the beginning
of the term of supervised release closer in time. Those
credits do not partially fulfill (and thus shorten) an individ-
ual’s time in supervised release.

5 Indeed, another related provision in the same section provides addi-
tional contextual support for Stover’'s reading of Seec-
tion 3632(d)(4)(C). Section 3632(a) directs the Attorney General to de-
velop the risk and needs assessment system (of which time credits are
a part) which “shall be used to,” inter alia, “determine when a pris-
oner is ready to fransfer into prerelease custody or supervised re-
lease in accordance with section 3624.” 18 U.S.C. § 3632(a)(7) (empha-
sis added). Therefore, according to the text that Congress enacted,
the entire risk and needs assessment system is designed to facilitate
a transferinto prerelease custody or supervised release, not a reduc-
tion of those terms.
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Our interpretation of the statute is in accord with the
majority of circuits that have addressed this issue in both
published and unpublished opinions. For example, in Har-
grove v. Healy, 155 F.4th 530 (6th Cir. 2025), the Sixth Cir-
cuit held that “First Step Act time credits under
§ 3632(d)(4)(C) can be used to reduce a prison term but not
a supervised-release term.” Id. at 536. Critical to the
court’s analysis was the context of the contested provision.
See id. at 533-34. In particular, the court noted that, by ty-
ing eligibility for transfer to Section 3624(g)—which allows
a prisoner to “begin [his] term of supervised release at an
earlier date” once he “has earned time credits . . . in an
amount that is equal to the remainder of [his] term of im-
prisonment”—the statute “makes clear that when a pris-
oner earns time credits ‘toward’ supervised release, he is
moving ‘in the direction’ of supervised release; the credits
are not in partial fulfillment of his supervised-release
term.” Id. at 534 (quoting 18 U.S.C. § 3624(g)(1)(A)).

Similarly, in Guerriero v. Miami RRM, No. 24-10337,
2024 WL 2017730 (11th Cir. May 7, 2024) (per curiam), the
Eleventh Circuit recognized that the effect of the first sen-
tence in Section 3632(d)(4)(C), “read in isolation,” is un-
clear. Id. at *2. However, when read in the context of “the
entirety of the relevant statutory language”—including
the second sentence of Section 3632(d)(4)(C) and the pro-
vision it references, Section 3624(g)—the court concluded
“that Congress intended the time credits to be used to re-
duce incarceration time so as to accelerate the beginning
of prerelease custody or supervised release.” 1d. at *3. The
Fourth and Fifth Circuits have reached the same conclu-
sion in unpublished opinions. See United States v. Malik,
No. 24-7073, 2025 WL 973003, at *1 (4th Cir. Apr. 1, 2025)
(per curiam) (“Time credits earned under the FSA 2018
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are to be applied to reduce an incarcerated person’s prison
term, not the person’s term of supervised release.”);® Stin-
son v. Martinez, No. 24-30793, 2025 WL 2017872, at *1 (5th
Cir. July 18, 2025) (per curiam) (“[Earned-time credits]
may only be applied towards an early start of supervised
release or early transfer to pre-release custody.”).

The only circuit court that has concluded otherwise is
the Ninth Circuit, which held that “the FSA’s time credits
may be used to reduce the length of time that a prisoner
must spend while on supervised release.” Gonzalez v. Her-
rera, 151 F.4th 1076, 1089 (9th Cir. 2025). However, we
find the reasoning of both the district court and the Ninth
Circuit, which Rivera-Perez asks us to adopt, to be unper-
suasive. According to the district court, “the first sentence
allows credits to be applied to reduce a term of (Ze., ‘time
in’) prerelease custody or supervised release, and the sec-
ond sentence allows the BOP to apply credits to transfer
an inmate to prerelease custody or to supervised [release]
at an earlier date.” Rivera-Perez, 757 F. Supp. 3d at 212;
see also Appellee’s Br. at 11 (asking us to adopt this inter-
pretation). The dissent also adopts that approach. See post
at [37a]. Similarly, the Ninth Circuit has held that the first
sentence of Section 3632(d)(4)(C) “declares that earned
time credits shall reduce time in prerelease custody or su-
pervised release, separate and apart from imprisonment”
and the second sentence “directs the BOP to put the pris-
oner on prerelease custody or place him on supervised re-

6 A published opinion from the Fourth Circuit has also reached the
same conclusion in dicta. See Valladares v. Ray, 130 F.4th 74, 79 (4th
Cir. 2025) (stating that “[ulnder the F'SA, ... time credits can be ap-
plied toward earlier placement in pre-release custody or supervised
release”).
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lease (cashing in earned time credits to do so) when a pris-
oner becomes eligible.” Gonzalez, 151 F.4th at 1085 (inter-
nal quotation marks and citation omitted). Thus, under
this approach, the first sentence enables a reduction of a
prisoner’s term of prerelease custody or supervised re-
lease.

In order for us to adopt this interpretation, however,
we would have to accept a series of implausible assump-
tions about Congress’s intent. First, the heading of 18
U.S.C. § 3632(d)(4)(C)—“[a]pplication of time credits to-
ward prerelease custody or supervised release”—“does
not imply that it is outlining ¢wosituations when time cred-
its can be applied—it implies only one.” Hargrove, 155
F.4th at 535 (emphasis in original); see also Dubin v.
United States, 599 U.S. 110, 120-21 (2023) (looking to the
heading of a section to resolve doubt about the meaning of
a statute).” If we were to adopt the district court’s inter-
pretation, we would necessarily need to conclude that Con-
gress enacted the first sentence to direct one process (a
reduction of a term of prerelease custody or supervised re-
lease by an unnamed entity without specifying how) and
then that same Congress abruptly changed tack to give the
BOP instructions about how to carry out a completely dif-
ferent process (early transfer of eligible prisoners based
on earned credits) in the second sentence. We can discern

" Although the dissent suggests that our analysis relies “largely” on
the heading and notes that “the heading of a subsection cannot over-
ride the plain words of a statute,” post at [38a] (internal quotation
marks and citation omitted), the heading is the beginning rather than
the end of our analysis and, as set forth infra, the narrowness of the
heading is completely consistent with our analysis of the statutory
text.
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no reason why Congress would have created such an in-
congruous framework; rather, we conclude it is much more
likely that Congress intended the two sentences under the
same heading to address the same process—a transfer to
prerelease custody or supervised release at an earlier
date.?

Second, the second sentence of Section 3632(d)(4)(C)
directs the BOP to follow the detailed processes and re-
quirements of Section 3624(g) before transferring a pris-
oner to supervised release. For example, under Section
3624(g), a prisoner is eligible for transfer to supervised re-
lease only if “the prisoner has been determined [by the
BOP] under [the risk and needs assessment system] to be
a minimum or low risk to recidivate pursuant to the last
reassessment of the  prisoner.” 18 U.S.C.
§ 3624(g)(1)(D)(ii). Section 3624(g)(3) also caps how early
a prisoner can be transferred to supervised release to
twelve months, regardless of the number of credits the
prisoner has accrued. See id. § 3624(g)(3). However, under
the district court’s reading, none of those processes and

8 We are thus unpersuaded by the Ninth Circuit’s focus on the dic-
tionary definitions of “credit,” “earn,” “time,” and “apply.” See Gon-
zalez, 151 F.4th at 1082. Rather than quibbling with the dictionary
definitions themselves, we think that giving dispositive weight to the
dictionary definition of those words is insufficiently attentive to the
critical phrase’s context: its placement in a two-sentence subsection
that we think is most naturally read as addressing one situation, ra-
ther than two. A narrow focus on defining words in the first sentence
(to the exclusion of the context supplied by the second) disregards
“[o]ur duty . . . to construe statutes, not isolated provisions.” King;
576 U.S. at 486 (internal quotations marks and citation omitted); see
Gonzalez, 151 F.4th at 1083-84 (looking to the context of the second
sentence of § 3632(d)(4)(C) only “[o]ut of respect for the split in au-
thority” and after already concluding that the first sentence can re-
duce the length of a term of supervised release).
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requirements apply to a reduction in a term of supervised
release pursuant to the first sentence. For example, under
the district court’s reading, as long as a prisoner who
earned credits is not serving a sentence for certain enu-
merated crimes listed under Section 3632(d)(4)(D), they
would be eligible for a reduction of their time on super-
vised release, even if the BOP had explicitly found that
they presented a high risk of recidivism.” Indeed, because
the twelve-month limit provided for by Section 3624(g)(4)
would be—under the district court’s reading—inapplica-
ble to reductions via the first sentence, a prisoner that has
been found to present a high risk of recidivism could po-
tentially have their entire term of supervised release
wiped out. Moreover, this concern would be particularly
acute as to prisoners serving lengthy sentences, who—by
definition—have more time to accrue time credits.” We

9 The Ninth Circuit suggests that “[t]here is no boogie man here” be-
cause, “[t]o start, prisoners convicted of many of the most serious
crimes are statutorily excluded from earning FSA time credits.” Gon-
zalez, 151 F.4th at 1089 (citing 18 U.S.C. § 3632(d)(4)(D)). However,
we note that, notwithstanding the exclusion of prisoners serving sen-
tences for many serious crimes enumerated under Sec-
tion 3632(d)(4)(D), prisoners who remain eligible to receive time cred-
its are those serving sentences for convictions for numerous other se-
rious crimes, including, inter alia, the following: (1) certain narcotics
trafficking offenses, in violation of 21 U.S.C. §§ 841, 846; (2) robbery
or extortion, in violation 18 U.S.C. § 1951; (3) racketeering, in viola-
tion of 18 U.S.C. § 1962; (4) violent crimes in aid of racketeering, in
violation of 18 U.S.C. § 1959; (5) firearms trafficking, in violation of 18
U.S.C. §922(a); (6) possession of a firearm, after having been con-
victed of a felony, in violation of 18 U.S.C. § 922(g); (7) money laun-
dering, in violation of 18 U.S.C. §§ 1956-57; and (8) fraud offenses, in
violation of 18 U.S.C. §§ 1341, 1343, and 1344.

19 For instance, the district court’s reading of the statute would allow
an individual convicted of participating in a large narcotics operation,
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conclude that it is implausible that Congress would have
placed careful limitations on early transfers to prerelease
custody or supervised release, but then would wholly omit
them if it intended to allow reductions of those terms."

involving hundreds of kilograms of cocaine, and whom BOP deter-
mined should not be allowed to use his FSA time credits to be re-
leased early from prison because his recidivism risk level was not min-
imal or low, to still use those earned-time credits to substantially re-
duce (or even potentially eliminate entirely) his term of supervised
release once he completes his prison term.

11 Any suggestion that the minimum or low-risk limitation under Sec-
tion 3624(g)(1)(B) could also be applied by BOP in determining
whether there should be a reduction to the term of supervised release
has no basis in the statutory text. In particular, the first sentence of
Section 3632(d)(4)(C)—the purported source of authority to reduce a
term of supervised release—does not cross-reference Sec-
tion 3624(g), the source of the minimum or low-risk level limitation.
In addition, although Section 3624(g)(1)(B) defines an “eligible pris-
oner” as one who presents a “minimum or low recidivism risk,” 18
U.S.C. §3624(g2)(1)(B), the first sentence of Section 3632(d)(4)(C)
does not reference “eligible prisoner[s].” Instead, it states time cred-
its “earned . .. by prisoners ... shall be applied,” and only the second
sentence mandates “transfer [of] eligible prisoners,” id.
§ 3632(d)(4)(C) (emphasis added). Accordingly, if we were to accept
that the first sentence of Section 3632(d)(4)(C) provides authority for
a court to reduce a term of supervised release, the guardrails con-
tained in Section 3624(g) would simply not apply. In short, our read-
ing of the statute does not “disagree[] with the policy chosen by Con-
gress,” Gonzalez, 151 F.4th at 1090; rather, our highlighting of the
incongruous limitations on the first and second sentences of Sec-
tion 3632(d)(4)(C) (under the district court’s and the Ninth Circuit’s
interpretations) provides compelling evidence as to why that under-
standing of Congress’s intent is wrong, see Griffin v. Oceanic Con-
tractors, Inc., 458 U.S. 564, 575 (1982) (“[IInterpretations of a statute
which would produce absurd results are to be avoided if alternative
interpretations consistent with the legislative purpose are availa-
ble.”).
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Third, the first sentence of Section 3632(d)(4)(C) does
not specify what agency “shall appl[y]” earned-time cred-
its “toward time in . . . supervised release,” or how that
should be done. Both the district court and the Ninth Cir-
cuit recognized that this first sentence uses the “passive
voice” and does not specify the agency responsible for ef-
fectuating a reduction of a supervised-release term that
the first sentence supposedly requires. See Rivera-Perez,
757 F. Supp. 3d at 213; Gonzalez, 151 F.4th at 1085. In-
stead of considering whether such an omission rendered
their interpretation incongruous with the statutory plan,
they simply noted that, because the BOP is no longer re-
sponsible for an individual once they are on supervised re-
lease, it makes sense that Congress would not mention the
BOP in the sentence that allows for a termination of super-
vised release. See Rivera-Perez, 757 F. Supp. 3d at 213;
Gonzalez, 151 F.4th at 1085. That response, however, does
not address the real problem: that is, if the first sentence
of Section 3632(d)(4)(C) can reduce a term of supervised
release, the statute gives no indication of the agency re-
sponsible for applying the credits.”” We again conclude

12 Rather than meaningfully grappling with this issue, the district
court here forged ahead and ordered the BOP to “calculate the num-
ber of Rivera-Perez’s unused FSA time credits and inform the U.S.
Probation Office for the Middle District of North Carolina of that cal-
culation so that it can apply those credits toward Rivera-Perez’s term
of supervised release.” Rivera-Perez, 757 F. Supp. 3d at 215. The dis-
sent, endorses this approach. See post at [40a] (“BOP can communi-
cate the individual’s remaining FSA credits to Probation, who will
then take account of those credits when calculating the appropriate
end date of supervised release.”). In doing so, the district court effec-
tively inserted words into the statute, creating a process for imple-
menting its interpretation of the FSA, contrary to the principles gov-
erning statutory interpretation. See Romag Fasteners, Inc. v. Fossil,
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that it is implausible that Congress intended to create a
mechanism to reduce terms of supervised release without
specifying the agency responsible for doing so—particu-
larly where the following sentence specifically tasks the
BOP with effectuating transfers. See King; 576 U.S. at 497
(emphasizing that “Congress does not alter the fundamen-
tal details of a regulatory scheme in vague terms or ancil-
lary provisions” (internal quotation marks and citation
omitted)).

Fourth, the district court’s and the dissent’s reading of
Section 3632(d)(4)(C), with its emphasis on the phrase “to-
ward time in,” implies that time credits can also be applied
to reduce the amount of time a prisoner spends in prere-
lease custody. See 18 U.S.C. § 3632(d)(4)(C) (time credits
“shall be applied toward time in prerelease custody”).
However, rewarding prisoners who participate in recidi-
vism reduction programs by reducing the amount of time
that a prisoner spends in prerelease custody defies logic
and common sense because prisoners (presumably) want
more time in prerelease custody (rather than prison), not
less. In contrast, if “toward time in prerelease custody”
means starting prerelease custody at an earlier date, the
productive incentives that Congress sought to create are
present.” Furthermore, because “toward” is a preposition

Ine., 590 U.S. 212, 215 (2020) (cautioning courts to avoid the “tempta-
tion” to “read into statutes words that aren’t there”). We also note
that the unusual nature of the remedy granted by the district court—
directing the BOP to contact a non-party—highlights the implausibil-
ity of the interpretation requiring such a remedy.

13 Indeed, focusing on prerelease custody highlights an additional rea-
son to favor Stover’s reading of the FSA. The version of the FSA that
first passed the House of Representatives authorized application of
earned-time credits only “toward time in pre-release custodyl[,]” with
no mention of supervised release. H.R. 5682, 115 Cong. (2018) (“Time
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that has one compound object (time in prerelease custody
or supervised release), it is natural that it would mean the
same for both. See Helix Energy Sols. Grp., Inc. v. Hewitt,
598 U.S. 39, 57 (2023) (explaining that, where a provision
applies to two scenarios, it “must mean the same thing in
either context”).

Fifth, the district court’s reading would allow reduc-
tions in terms of supervised release without any involve-
ment of the court. That framework runs counter to 18
U.S.C. § 3583(e)(1), which allows a court (not an unspeci-
fied entity) to terminate a term of supervised release, but
only after considering certain enumerated Section 3553(a)
factors, and only after one year of time served on super-
vised release. In contrast, under the district court’s read-
ing, the FSA created a mechanism to reduce (or even ter-
minate) a term of supervised release by an unnamed en-
tity, with no required consideration of the factors listed in
Section 3583(e), and with no requirement that the prisoner
serve at least twelve months of the term. We yet again find

credits earned under this paragraph by prisoners who successfully
participate in recidivism reduction programs or productive activities
and who have been determined to be at minimum risk or low risk for
recidivating . . . shall be applied toward time in pre-release custody.
The Director of the Bureau of Prisons shall transfer prisoners de-
scribed in this subparagraph into prerelease custody . ...”). Again, as
noted supra, interpreting “toward time in pre-release custody” under
this version of the statute as reducing the time a prisoner spends in
prerelease custody would make no sense because that would increase
the amount of time an individual spends in prison, contrary to the
plain purpose of the bill. The final version of the FSA added “or su-
pervised release” to the first sentence, see FSA § 101, 132 Stat.
at 5198, but we do not think adding “or supervised release” somehow
transformed the meaning of “applied toward time in.”
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it highly unlikely that Congress effected such a consequen-
tial change in sentencing law through the “use[] [of the]
passive voice” here. Rivera-Perez, 757 F. Supp. 3d at 213.

Given these substantial problems with the district
court’s interpretation of Section 3632(d)(4)(C), when con-
sidered in the context of the entire statute and other stat-
utory provisions that are implicated by such an interpre-
tation, we conclude that the more logical and harmonizing
reading of that provision is that the first sentence “outlines
what the time-credit system is (a way to move toward pre-
release custody or supervised release) and the second sen-
tence outlines how it works (through BOP transfer [of eli-
gible prisoners] as determined by § 3624(g)).”** Hargrove,
155 F.4th at 535. Under this interpretation of Section
3632(d)(4)(C), FSA credits cannot be used to reduce a term
of supervised release.

The dissent contends that “much of the majority’s con-
cern with Rivera-Perez’s reading of the statute springs not
from the statutory text, but from perceived negative policy
consequences.” Post at [39a]. But we discuss the conse-
quences of the dissent’s approach mainly to highlight why
its incongruous reading of the statutory text is implausi-
ble, and to perform our obligation to “interpret the statute
as a symmetrical and coherent regulatory scheme and fit,
if possible, all parts into an harmonious whole.” Brown &
Williamson Tobacco Corp., 529 U.S. at 133 (internal quo-
tation marks and citations omitted). In any event, it is not

14 Because our reading gives each sentence independent meaning, we
disagree with the district court, Kivera-Perez, 757 F. Supp. 3d at 212,
the Ninth Circuit, Gonzalez, 151 F.4th at 1085, and the dissent, post
at [37a], that our reading renders the second sentence superfluous.
See Freeman v. Quicken Loans, Inc., 566 U.S. 624, 635-36 (2012) (dis-
cussing the canon against surplusage).
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a policy argument to demonstrate that the dissent’s read-
ing is unworkable. It is implausible from a textual stand-
point that Congress would, inter alia, have detailed pro-
cesses and requirements for BOP to perform before allow-
ing an early transfer of a prisoner to supervised release,
yet delineate no process or requirements under the same
statute for prisoners to obtain a reduction in their super-
vised release term (which the dissent supposes would be
done) by an unidentified entity. See King, 576 U.S.
at 494-95 (rejecting an interpretation of a statute where
“[i]t is implausible that Congress meant the Act to operate
in this manner”).

Finally, a few words about the FSA’s purpose. As we
have explained, “[i]n providing for time credits, Congress
clearly aimed to offer ‘an incentive for prisoners to attend
the recidivism reduction programs Congress was devising,
and the obvious incentive was that the time credits would
reduce a prisoner’s incarceration time.” United States v.
James, 151 F.4th 28, 41-42 (2d Cir. 2025) (quoting Guerri-
ero, 2024 WL 2017730, at *3)). Rivera-Perez contends that
“[a] system that encourages rehabilitation with concrete
rewards, Ie., earning credits, should likewise facilitate ap-
plication of those rewards,” and that our reading of the
statute would reduce the incentive for prisoners to partic-
ipate in these programs. Appellee’s Br. at 16. Similarly,
the Ninth Circuit has highlighted the concern that, unless
time credits can be used to reduce a term of supervised
release, “any credits earned in excess of 365 days are
worthless because they may only be applied to end custody
one year early.” Gonzalez, 151 F.4th at 1088.

On our reading, however, excess credits are by no
means wasted. Individuals who complete recidivism re-
duction programming have presumably obtained useful
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benefits: vocational training, substance abuse treatment,
academic coursework, training in life skills, ete. See 28
C.F.R. § 523.41(a); see also FEDERAL BUREAU OF
PRISONS, FIRST STEP ACT APPROVED PROGRAMS GUIDE
(Sep. 2023) https://www.bop.gov/inmates/fsa/docs/fsa_
guide eng 2023.pdf [https:/perma.cc/VH52-E4NR]
(providing a list of over fifty approved evidence-based re-
cidivism reduction programs and productive activities in-
cluding “anger management,” “cognitive processing ther-
apy,” and “money smart for adults”). A prisoner with ex-
cess unused credits has benefited from those credits in
much the same way a college student who completes more
coursework than is necessary to graduate has still ob-
tained a benefit: an education. Moreover, prisoners can
benefit from taking courses or participating in productive
activities in more immediately concrete ways too. For ex-
ample, prisoners can receive phone or video conferencing
privileges, additional time for visitation at the prison,
transfer to a BOP facility closer to the prisoner’s release
residence, increased commissary spending limits and
product offerings, extended opportunities to access email,
or consideration of transfer to preferred housing units.
See 18 U.S.C. § 3632(d)(1)-(3). Individuals can also cite the
coursework and productive activities they completed when
making an application to the district judge for early termi-
nation of their term of supervised release, and the district
judge is free to consider them. See 18 U.S.C. § 3583(e).

Meanwhile, Rivera-Perez’s reading—which could al-
low for wholesale elimination of supervised release for cer-
tain prisoners—does not necessarily serve the FSA’s goal
of facilitating rehabilitation because supervised release it-
self “fulfills rehabilitative ends,” United States v. Johnson,
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529 U.S. 53, 59 (2000), and “facilitate[s] a transition to com-
munity life,” Mont v. United States, 587 U.S. 514, 523
(2019) (internal quotation marks and citation omitted). Ac-
cordingly, in our view, interpreting the F'SA to allow pris-
oners to use time credits to begin a term of supervised re-
lease up to twelve months early (but not to reduce the term
of supervised release itself) fully accords with the FSA’s
goal of reducing recidivism.

* 0 %k ok

In sum, we hold that when F'SA time credits are “ap-
plied toward time in . . . supervised release” pursuant to 18
U.S.C. § 3632(d)(4)(C), they reduce a prisoner’s time in in-
carceration by starting a term of supervised release early.
They do not reduce a post-incarceration term of super-
vised release.

IV. Rivera-Perez’s Case

Based upon our interpretation of the statute, Rivera-
Perez’s case was moot before the district court entered
judgment on November 19, 2024. He was transferred from
prison to an RRC on January 24, 2024, and the maximum
twelve-months’ worth of credits were applied to accelerate
the beginning of his term of supervised release. A ruling
in his favor could not give him any more than that because
Section 3632(d)(4)(C) cannot reduce his term of supervised
release. It was therefore “impossible for a court to grant
any effectual relief whatever to the prevailing party,” and
the case was moot before the district court entered judg-
ment. Knox v. Serv. Emps. Int’l Union, Loc. 1000, 567 U.S.
298, 307 (2012) (internal quotation marks and citation
omitted).
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CONCLUSION

For the foregoing reasons, we VACATE the judgment
of the district court and REMAND with instructions to
dismiss this case as moot.
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DENNIS JACOBS, Circuit Judge, concurring:

I concur entirely in the reasoning of the Court. I write
separately to underline two points: (1) the one-word ambi-
guity in the statute is dispelled by designation of the Bu-
reau of Prisons as the implementing authority; and (2)
there is no such thing as wasted or unused time credits.

L.

As explained in the Opinion of the Court, the first sen-
tence of 18 U.S.C. § 3632(d)(4)(C) contains an ambiguity
that is sorted out in the second.

The application of time credits “toward time in prere-
lease custody or supervised release” is ambiguous because
“toward,” like “to,” is a protean word and, as used here, it
can mean either to approach or to abate: either to shorten
the time toward the beginning of a period or to shorten the
time of the period itself. The second sentence resolves the
ambiguity: “The Director of the Bureau of Prisons shall
transfer eligible prisoners, as determined under sec-
tion 3624(g), into prerelease custody or supervised re-
lease.” 18 U.S.C. § 3632(d)(4)(C). The ambiguity is re-
solved by placing implementation in the hands of the Bu-
reau of Prisons, which can do only what it can do. The BOP
can reduce the time toward prerelease custody, id
§§ 3624(g)(1), 3624(2)(10), and it can reduce the time to-
ward supervised release (by shortening a term of impris-
onment for up to 12 months), 7d. § 3624(g)(3). The BOP can
also abate a term of prerelease custody. Zd
§§ 3624(c)(1), 3624(g)(1). But the BOP most assuredly has
no power to shorten the time imposed by a judge for su-
pervised release. Designation of the BOP to implement
Section 3632(d)(4)(C) definitionally limits that process to
the power that the Bureau of Prisons can exert.
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Supervised release is a sentence imposed by a court,
never by the BOP. It is administered by Probation, not the
BOP. See id. § 3624(e) (providing that “supervised release
commences on the day the person is released from impris-
onment” to “the supervision of a probation officer”). And
determining the length of a term of supervised release re-
quires, inter alia, considering the factors in 18 U.S.C.
§ 3553(a), which courts apply, and which the Bureau of
Prisons does not. See 1d. § 3583(c).

The district court’s order acknowledges this discon-
nect between means and ends. That is why the court had
to order implementation by an extra-statutory contrap-
tion, directing the BOP to “calculate the number of Rivera-
Perez’s unused FSA time credits and inform the U.S. Pro-
bation Office for the Middle District of North Carolina of
that calculation so that it can apply those credits toward
Rivera-Perez’s term of supervised release.” Rivera-Perez
v. Stover, 757 F. Supp. 3d 204, 215 (D. Conn. 2024). The
power that the BOP lacks is thus assigned to somebody
else — Probation (in another district) — which, not inci-
dentally, also lacks the judicial power that alone can
shorten a court-ordered term of supervised release.
Courts can indeed reduce (or eliminate) a term of super-
vised release, but only after considering the Sec-
tion 3553(a) factors and only after the defendant has spent
at least one year on supervised release. 18 U.S.C.
§ 3583(e)(1). It is telling that the district court’s circuitous
remedy is found nowhere in the statute.

I1.

The overarching error of the district court is to treat
time credit as if it was (in the district court’s inapt exam-
ple) a store credit — which is lost unless it is applied. That
error drives the felt need to find a use for credits that the
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district court deemed wasted otherwise. But a time credit
is a benefit in itself.

It must be supposed that persons in prison benefit
from drug treatment, counseling in anger management,
cognitive behavioral treatment, mentoring, trauma coun-
seling, and vocational training. See 28 C.F.R. § 523.41(a).
Such self-help measures are often undertaken by people
who are at liberty. So time credits are not wasted if they
exceed the number used to advance the date of prerelease
custody or supervised release, or to advance the length of
time in prerelease custody. Credits remain useful for what
lies beyond custody: life outside prison. The idea that time
credits can be a waste or surplusage is a misunderstanding
of the whole system.
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ALISON J. NATHAN, Circuit Judge, dissenting:

The provision at issue allows federal prisoners to apply
“[tlime credits . . . toward time in prerelease custody or
supervised release.” 18 U.S.C. § 3632(d)(4)(C). The major-
ity concludes that credits under this provision do not apply
to reduce “time in prerelease custody or supervised re-
lease,” id., but instead apply to reduce the one thing the
provision does not say: time in prison. Because all the tex-
tual clues lead me to believe that the statute means what
it says—prisoners may apply their First Step Act (FSA)
credits to shorten their “time in prerelease custody or su-
pervised release”—I would hold that Rivera-Perez’s ha-
beas petition is not moot because he may use his remaining
FSA credits toward his term of supervised release.

Begin where the majority and I agree: The ambiguity
of the word “toward” in isolation. Petitioner Rivera-Perez
contends that “toward” as used here means “[i]n further-
ance or partial fulfillment of.” AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE (5th ed. 2018).
Adopting his definition, the statute would read: “Time
credits . . . shall be applied [in partial fulfillment of] time in
prerelease custody or supervised release.” That is a natu-
ral reading of the text; it allows an individual to essentially
“cash in” his F'SA credits to shorten time spent in prere-
lease custody or supervised release. On the other hand,
Warden Stover argues that “toward” in this context means
“[iln the direction of,” Toward, BLACK’S LAW DICTIONARY
(11th ed. 2019), such that “credits . . . shall be applied [in
the direction of] time in prerelease custody or supervised
release.” That definition of “toward” contemplates prison-
ers applying credits to accelerate the start date of their
prerelease custody or supervised release—put differently,
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to leave prison earlier—and while that reading is less nat-
ural, it is at least plausible." “When words have several
plausible definitions, context differentiates among them.”
United States v. Hansen, 599 U.S. 762, 775 (2023). I thus
begin with the closest context clues, which are the neigh-
boring words in the first sentence of the statute. See id. at
776 (“[A] word capable of many meanings is refined by its
neighbors[.]”).

The words surrounding “toward” favor Rivera-Perez’s
reading of the statute. The first sentence, in full, reads:
“Time credits earned under this paragraph by prisoners
who successfully participate in recidivism reduction pro-
grams or productive activities shall be applied toward time
in prerelease custody or supervised release.” 18 U.S.C.
§ 3632(d)(4)(C). The most conspicuous clue in that sen-
tence is “time in.” Congress could have omitted “time in”
and simply wrote that F'SA credits apply “toward” super-
vised release. Stover appears to overlook “time in” alto-
gether; his interpretation would remain the same regard-
less of its existence. But Congress indicated that credits
specifically apply toward the time in supervised release.
Giving credence to that choice, FSA credits appear to ap-
ply to the time one spends during supervised release, not,
as Stover argues, to the time one spends in prison before
reaching supervised release. See Gonzalez v. Herrera, 151
F.4th 1076, 1083 (9th Cir. 2025) (the statute “does not men-
tion the period of time preceding supervised release, it

!'That this understanding is less natural is made apparent by the con-
currence: In order to make Stover’s proposed reading of “toward”
sensible, the concurrence must use the word itself in its definition.
See ante at [29a] (the word toward “can mean either to approach or
to abate: either to shorten the time foward the beginning of a period
or to shorten the time of the period itself”) (emphasis altered).
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identifies only time in prerelease custody or supervised re-
lease.” (quotation marks omitted)).? If Congress intended
for F'SA credits to shorten time in prison only, identifying
the object of those credits as “time in prerelease custody
or supervised release” is an odd way to do so.

Indeed, Stover’s understanding of the statute is fur-
ther undercut by the words Congress chose not to use. At
least twice before enacting the FSA, Congress created
crediting schemes that expressly allow for the use of cred-
its to shorten time spent in prison. See 18 U.S.C.
§ 3624(b)(1) (“[A] prisoner who is serving a term of impris-
onment of more than 1 year . .. may receive credit toward
the service of the prisoner’s sentencel.]”); id. § 3585(b) (“A
defendant shall be given credit toward the service of a
term of imprisonment for any time he has spent in official
detention prior to the date the sentence commences|.]”).
There, Congress made it clear to what end credits apply:
“the service of the prisoner’s sentence” or his “term of im-
prisonment.” It is telling, then, that Congress took a dif-

2 The majority claims that Stover’s interpretation of the statute aligns
with most circuits to consider the issue. But only two circuits have
published opinions addressing this question of statutory interpreta-
tion: the Ninth Circuit and the Sixth Circuit (over dissent). See Gon-
zalez, 1561 F.4th 1076; Hargrove v. Healy, 155 F.4th 530 (6th
Cir. 2025). Those circuits came to opposite conclusions. The major-
ity’s citations to cases from the Eleventh, Fourth, and Fifth Circuits
are unavailing—all are unpublished, non-precedential dispositions,
and two of those cases addressed the issue in single paragraphs de-
void of analysis. See Guerriero v. Miami RRM, No. 24-10337, 2024 WL
2017730 (11th Cir. May 7, 2024) (per curiam); United States v. Malik,
No. 24-7073, 2025 WL 973003 (4th Cir. Apr. 1, 2025) (per curiam);
Stinson v. Martinez, No. 24-30793, 2025 WL 2017872 (5th Cir. July 18,
2025) (per curiam).
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ferent tack here: FSA credits apply “toward time in” su-
pervised release. 1d. § 3632(d)(4)(C). “That Congress used
different language in these two provisions strongly sug-
gests that it meant for them to work differently.” Stanley
v. City of Sanford, 606 U.S. 46, 53 (2025).

The other words neighboring “toward” in the first sen-
tence also cut in favor of Rivera-Perez’s position. The pro-
vision speaks of credits “earned” under the FSA that
“shall be applied” toward time in supervised release. Both
of those choices suggest a system by which FSA credits
are “earned” and then “spent” (via application) to offset
the total time spent in supervised release, not to bring the
beginning of that time closer. In the good-time credit con-
text, in which prisoners earn credits for good behavior
while incarcerated, see 18 U.S.C. § 3624(b)(1), courts have
long adopted this common-sense understanding of “earn-
ing” and “spending” credits to shorten time incarcerated.
There, we say that the use of credits “toward the service
of the prisoner’s sentence,” id., means that prisoners may
essentially cash in those credits to shorten the duration of
their sentence, not to bring the end of their incarceration
closer. See, e.g., Barber v. Thomas, 560 U.S. 474, 478, 483
(2010) (describing good-time credits as an “offset[]” to and
“credit against” a sentence); see also Hargrove v. Healy,
155 F.4th 530, 539 (6th Cir. 2025) (Moore, J., dissenting)
(“[Clourts, most notably the Supreme Court, have inter-
preted the word ‘toward’ in the sentencing-credit context
to mean that the credit should reduce or count againstthe
prisoner’s sentence.”).

There is no reason why F'SA credits applied “toward”
time in supervised release would not work the same way.
And considering the word’s ordinary usage, that reading
makes sense. One applies store credit foward the cost of
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an item “in partial fulfillment” of its cost, not to bring its
cost closer. And one applies earned-time credits foward
time in supervised release in the same way: “in partial ful-
fillment” of that time, not to bring that time closer. Con-
sidered in context with the rest of the sentence in which
we find it, I would conclude that the only reasonable un-
derstanding of the word “toward” is that proposed by Ri-
vera-Perez.

Turn now to the second sentence of the provision: “The
Director of the Bureau of Prisons shall transfer eligible
prisoners, as determined under section 3624(g), into pre-
release custody or supervised release.” 18 U.S.C.
§ 3632(d)(4)(C). The majority believes “this second sen-
tence confirms Stover’s reading of the statute” because it
cross-references Section 3624(g), which itself allows pris-
oners to apply F'SA credits to shorten their time in prison.
Ante at [12a]. In my view, however, that is precisely why
Stover’s interpretation is wrong. “[W]e must normally
seek to construe Congress’s work so that effect is given to
all provisions|.]” Ysleta Del Sur Pueblo v. Texas, 596 U.S.
685, 698-99 (2022) (quotation marks omitted). But under
Stover’s interpretation, our statute and the cross-refer-
enced Section 3624(g) both allow for the same act: the ap-
plication of F'SA credits to leave prison earlier.

When Congress created the FSA credit system in Sec-
tion 3632, it also added the cross-referenced provision,
Section 3624(g). See Pub. L. No. 115-391, 132 Stat. 5194
(2018). One section of that added provision reads: “If the
sentencing court included as a part of the prisoner’s sen-
tence a requirement that the prisoner be placed on a term
of supervised release after imprisonment . . . the Director
of the Bureau of Prisons may transfer the prisoner to
begin any such term of supervised release at an earlier
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date, not to exceed 12 months, based on the application of
time credits under section 3632.” 18 U.S.C. § 3624(g)(3).
That provision plainly allows prisoners to “spend” their
F'SA credits to reduce their time spent incarcerated (or, as
the statute puts it, “to begin any such term of supervised
release at an earlier date”). According to the majority, that
is also what our statute does. But it is hard to imagine that
Congress created two different mechanisms—enacted at
the same time—to allow the same use of credits. Indeed,
“the canon against surplusage is strongest when an inter-
pretation would render superfluous another part of the
same statutory scheme.” Marx v. Gen. Revenue Corp., 568
U.S. 871, 386 (2013).

There is a more harmonious way to fit these two provi-
sions together. I would read the first and second sentences
of our statute to address two different situations in which
FSA credits apply. The first sentence allows prisoners to
apply F'SA credits “toward time in prerelease custody or
supervised release,” thereby reducing time spent on those
statuses, while the second sentence allows “eligible prison-
ers” to apply FSA credits to transfer early from prison
“into prerelease custody or supervised release” in accord-
ance with Section 3624(g), thereby reducing time spent in
prison. This reading avoids surplusage between our stat-
ute and Section 3624(g) and, sensibly, allows prisoners to
“spend” their FSA credits at every step in the carceral
process.’

3 The majority claims that adopting Rivera-Perez’s reading would al-
low prisoners to reduce time spent in prerelease custody in favor of
more time in prison—which “defies logic and common sense because
prisoners (presumably) want moretime in prerelease custody (rather
than prison), not less.” Ante at [22a]. I agree with that conclusion; it
would be irrational for the statute to allow prisoners to spend FSA
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The majority disagrees with this reading of Section
3632(d)(4)(C) largely because of its heading: “Application
of time credits toward prerelease custody or supervised
release.” On the majority’s telling, this heading outlines
only one situation in which F'SA credits apply, and thus it
concludes that Congress did not intend the first and sec-
ond sentences of our statute to direct different uses of
credits. See ante at [17a-18a]. Setting aside that the head-
ing of a subsection cannot “override the plain words of a
statute,” Dubin v. United States, 599 U.S. 110, 121 (2023)
(quotation marks omitted), Congress often uses concise,
yet imperfect headings when drafting statutes—in fact, it
did so in the very same section of the FSA. Consider 18
U.S.C. § 3632(b), entitled “[a]ssignment of evidence-based
recidivism reduction programs.” A reader of that heading
might reasonably conclude that its text applies only to the
“[a]ssignment of evidence-based recidivism reduction pro-
grams.” Id. Read further, however, and the text of that
statute clearly governs the assignment of both “evidence-
based recidivism reduction programming and productive
activities,” id. (emphasis added), which are two distinct
types of courses for which prisoners may earn FSA cred-
its, see id. §§ 3635(3), (5). Relying on Section 3632(b)’s
heading to narrow its application to only “evidence-based
recidivism reduction programs” would be inappropriate.
See U.S. ex rel Thistlethwaite v. Dowty Woodville Poly-
mer, Ltd., 110 F.3d 861, 866 (2d Cir. 1997) (“Headings and

credits to sit in prison longer. But that is not what Rivera-Perez’s in-
terpretation does. Instead, it allows prisoners to “spend” credits to
reduce their time spent in prerelease custody in favor of more time
spent on supervised release, a less restrictive step in the carceral pro-
cess.
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titles are not meant to take the place of the detailed provi-
sions of the statutory text[.]” (cleaned up)). So too here.
Narrowing the reach of our statute based on its heading
would not comport with its text.

The majority raises just one more textual argument
against Rivera-Perez’s interpretation, relying now on a
general directive to the Attorney General to promulgate a
“risk and needs assessment system” in accordance with
the FSA. See ante at [14a] n.5 (citing 18 U.S.C. § 3632(a)).
That section, 3632(a), contemplates the BOP using that
“risk and needs assessment system” to “determine when a
prisoner is ready to transfer into prerelease custody or su-
pervised release in accordance with section 3624.” 18
U.S.C. § 3632(a)(7). The majority claims that this language
indicates Congress’s intent to allow only early transfers
into supervised release. But the language of Sec-
tion 3632(a)(7) is entirely consistent with Rivera-Perez’s
reading of the statute. That is because the subsection
speaks of “transfer[s] into. .. supervised release in accord-
ance with section 3624,” id. (emphasis added), and Sec-
tion 3624, unsurprisingly, allows the use of FSA credits to
transfer early into supervised release, see id. § 3624(g)(3).
If anything, Congress’s wording in Section 3632(a)(7) re-
affirms that Section 3624 is designed to allow the use of
credits to shorten a term of imprisonment (via an early
transfer), while the first sentence of our statute is de-
signed to provide for a different use of credits.

Beyond those two points, much of the majority’s con-
cern with Rivera-Perez’s reading of the statute springs not
from the statutory text, but from perceived negative policy
consequences. First, the majority has safety concerns; it
fears that long-term prisoners with more time to earn FSA
credits will eventually be able to wipe out large chunks (or
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even all) of their terms of supervised release. The majority
also has administrability concerns, worrying that district
courts will be left to craft “unusual . .. remed[ies]” in order
to effectuate the application of FSA credits to terms of su-
pervised release. Ante at [21a] n.12.

There are simple answers to both concerns. Take ad-
ministrability first. In my view, the use of FSA credits to
shorten a term of supervised release can follow the well-
trodden path of the good-time credit system. There, pris-
oners who have earned credits for good behavior may put
them “toward the service of [their] sentence.” 18 U.S.C.
§ 3624(b)(1). But that crediting process has never involved
the courts. Instead, the Bureau of Prisons (BOP) merely
recalculates the end date of the prisoner’s sentence based
on an application of his good-time credits. The FSA cred-
iting system can operate in much the same way. When an
individual transitions from prison onto supervised release,
he is “released by the [BOP] to the supervision of a proba-
tion officer[.]” Id. § 3624(e). During that transition, BOP
can communicate the individual’s remaining FSA credits
to Probation, who will then take account of those credits
when calculating the appropriate end date of supervised
release. This administration fits neatly into the way fed-
eral crediting systems have long operated—no specific
textual direction or unusual remedy needed.

As to the majority’s concern that dangerous prisoners
will use FSA credits to greatly reduce their terms of su-
pervised release, that fear is largely unfounded. Indeed,
Congress created the FSA crediting scheme with safety
nets designed to guard against that precise issue; it is not
our place to question their efficacy. First, the FSA ex-
cludes many individuals convicted of the most serious
crimes from earning credits at all. See 18 U.S.C.
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§ 3632(d)(4)(D); see also 164 Cong. Rec. S7642 (Dec. 17,
2018) (statement of Sen. Cornyn) (the FSA “specifically
lists 48 offenses that disqualify offenders from earning
time credits,” a list created with “the most modern social
science evaluation tools to find out who is at low risk of
reoffending”). That list of excluded convictions includes
dozens of violent offenses, from homicide and sexual abuse
to the use of a firearm during any crime of violence or drug
trafficking crime.* See 18 U.S.C. § 3632(d)(4)(D). Next, for
those prisoners who are not immediately disqualified from
earning credits, Congress created other safeguards. For
instance, the number of credits a prisoner can earn varies
based on his BOP-designated risk of recidivism, id.
§ 3632(d)(4)(A); BOP may take away credits for bad be-
havior in prison, 7d. § 3632(e); and BOP’s “decision to
award earned time credit is discretionary” in the first
place because “[sJuccessful completion’ of qualifying pro-
grams is ‘determin[ed] by [BOP] staff,” United States v.
James, 151 F.4th 28, 42 (2d Cir. 2025) (quoting 28 C.F.R.
§ 523.41(c)(2)). All of these guardrails are designed to en-
sure that only prisoners who are prepared to safely return
to their communities may accumulate F'SA credits.

4 The majority appears unconvinced that this list of excluded offenses
is comprehensive enough to stop dangerous individuals from benefit-
ting from FSA credits. It gives the example of “an individual con-
victed of participating in a large narcotics operation, involving hun-
dreds of kilograms of cocaine,” who is not eligible to use his F'SA cred-
its for early transfer out of prison, and who therefore may “use those
earned-time credits to substantially reduce (or even potentially elim-
inate entirely) his term of supervised release.” Ante [19a] n.10. But
that situation is exceedingly unlikely: Such an offender would also
have a mandatory minimum 5-year term of supervised release, re-
quiring nearly 2,000 FSA credits to eliminate entirely. See21 U.S.C.
§ 841(b)(1)(A).
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The majority also expresses concern that Congress de-
lineated eligibility requirements for individuals using
credits to transfer early out of prison, see 18 U.S.C.
§ 3624(g), but did not do so for those using credits to trans-
fer early out of supervised release. That is true: Sec-
tion 3624(g) does require, for example, a prisoner to
demonstrate a “low risk to recidivate” before he is eligible
to leave prison early; Congress did not impose such a re-
quirement on early transferees out of supervised release.
1d. § 3624(g)(1)(D)(ii). But that difference is unsurprising.
It makes sense that Congress would impose strict require-
ments on individuals leaving prison early but not impose
those same requirements on individuals like Rivera-Perez,
who are already back in their communities and simply us-
ing their credits to shorten time spent on supervised re-
lease. This disparity in eligibility requirements does not
persuade me that Congress meant something different
when it wrote that prisoners may apply credits “toward
time in . . . supervised release.” Id. § 3632(d)(4)(C).

But regardless of my judgment on the matter, the ma-
jority’s safety concerns have a more fundamental problem:
They run headlong into Congress’s judgment. Under the
FSA, prisoners earn credits for participation in evidence-
based recidivism reduction programs—programs that are
“designed to help prisoners succeed in their communities
upon release from prison”—and for productive activities,
“designed to allow prisoners . . . to remain productive and
thereby maintain a minimum or low risk of recidivatingf.]”
18 U.S.C. §§ 3635(3)(B), (5). “Research shows that such
programs hold significant promise to reduce recidivism
and improve individual outcomes following release,” which
serves “the fiscal interest of the government to reduce re-
cidivism” and “the public safety interest as well.” H.R.
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Rep. No. 115-699, at 22 (2018). It is clear, then, that Con-
gress structured this system based on one core belief:
Prisoners who complete more programs (and thus earn
more F'SA credits) present empirically lower risks of re-
cidivism upon their return, saving the Government money
and keeping communities safer. That is why FSA credits
may be redeemed for benefits at all. At bottom, the major-
ity’s concerns about the potential consequences of individ-
uals using FSA credits to shorten (even greatly) their
terms of supervised release fights that judgment, or at
least ignores it. But it is not our job to consider the value
of these recidivism-reducing programs or to decide
whether they really do make communities safer. Cf. Hen-
son v. Santander Consumer USA Inc., 582 U.S. 79, 90
(2017) (“[R]easonable people can disagree with how Con-
gress balanced the various social costs and benefits in this
area,” but “these are matters for Congress, not this Court,
to resolve”).

That brings me to the purpose of the FSA. In light of
Congress’s clear belief that participation in these pro-
grams will reduce recidivism, it is equally clear that Con-
gress created FSA credits to incentivize that participation.
See H.R. Rep. No. 115-699, at 28 (the FSA “[e]stablishes
incentives and rewards for prisoners to participate in pro-
gramming and activities,” including “earned time cred-
its”). Unlike the good-time credit system, which caps
credit-earning at 54 per year, the FSA contains no such
cap. See 18 U.S.C. § 3624(b)(1); id. § 3632(d)(4)(C). In-
stead, all signs point to a statutory scheme intended to in-
centivize as much engagement in recidivism-reducing pro-
grams as possible. But by narrowing the situations in
which individuals may apply their FSA credits, Stover’s
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interpretation causes those credits to lose their incentiviz-
ing value. Rather than encourage engagement in as many
programs as possible, Stover’s reading encourages prison-
ers to participate only to the extent that their credits can
apply toward early release from prison. But on Rivera-Pe-
rez’s reading, in which F'SA credits can be used at every
step of the carceral process, those credits retain their max-
imum value as incentives. In a scheme self-consciously de-
signed to increase “participa[tion] in programming and ac-
tivities,” H.R. Rep. No. 115-699, at 28, that choice makes
much more sense.

The majority responds that prisoners engaged in this
programming have “presumably obtained useful benefits”
beyond FSA credits—things like vocational training, fi-
nancial skills, and anger management. Ante at [25a-26a]. 1
do not doubt that many of those who complete these pro-
grams gain valuable skills. But Congress created a scheme
in which credits are the incentive—not vocational training,
financial skills, or anger management. See James, 151
F.4th at 41-42. If Congress believed that those valuable
byproducts were enough to incentivize participation, there
would be no reason to create FSA credits at all. Instead, it
created a system—built on credits—designed to drive as
much engagement as possible in programs that “help pris-
oners succeed in their communities upon release from
prison[.]” 18 U.S.C. § 3635(3)(B). In my view, Rivera-Pe-
rez’s reading best comports with that purpose.

Finally, the majority contends that allowing the use of
FSA credits to shorten a term of supervised release does
not serve the F'SA’s broader goal of facilitating rehabilita-
tion, “because supervised release itself ‘fulfills rehabilita-
tive ends[.]”” Ante at [26a] (quoting United States v. John-
son, 529 U.S. 53, 59 (2000)). But that argument overlooks
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how the specific purpose of the FSA and the broader pur-
poses of supervised relief are complementary. If Congress
determined in enacting the FSA that high credit earners
are more likely to be safe and successful upon release from
prison, that judgment is entirely consistent with those
high earners using their credits to finish supervised re-
lease earlier. Put differently, if a prisoner who engages in
recidivism-reducing programs (and earns FSA credits for
doing so) is rehabilitating, it makes perfect sense for Con-
gress to judge that he has less need for “supervision and
training programs after release.” Johnson, 529 U.S. at 59
(quotation marks omitted). That FSA recidivism-reducing
programs and supervised release in general are designed
to accomplish the same goal—“provid[ing] rehabilitation
to a defendant,” id (quotation marks omitted)—only
makes Rivera-Perez’s interpretation of the F'SA more con-
sistent with its purpose, not less.

Rivera-Perez’s understanding of the FSA crediting
scheme thus comports with Congress’s specific purpose in
the F'SA, with its broader purpose in supervised release,
and—most importantly—with the text it chose to write.

% ok ok

This provision allows federal prisoners to apply “[t]ime
credits . .. toward time in prerelease custody or supervised
release.” 18 U.S.C. § 3632(d)(4)(C). Both Rivera-Perez and
Stover propose facially plausible readings. But the stat-
ute’s text, context, structure, and purpose all point me to
Rivera-Perez’s understanding: When credits apply “to-
ward time in” supervised release, they shorten that time.

For those reasons, I respectfully dissent.



46a

APPENDIX B

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

RAUL RIVERA-PEREZ,
Petitioner, No. 3:23-¢v-1348 (SRU)
V.
RICK STOVER,
Respondent.
MEMORANDUM OF DECISION

Petitioner Raul Rivera-Perez (“Rivera-Perez”) filed
pro se a petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2241. SeePetition (“Pet.”), Doc. No. 1. At the time
he filed, Rivera-Perez was incarcerated at Federal Cor-
rectional Institution Danbury (“FCI Danbury”). Id. at 1 2.
Rivera-Perez challenges the failure of the Bureau of Pris-
ons (“BOP”) to release him due to their miscalculation of
his time credits under the First Step Act (“FSA”). Id. at
1 13. Rivera-Perez asks the Court to “[i]nstruct” the BOP
to properly calculate and provide him his earned F'SA time
credit and “release him from [the] custody [of] the BOP on
home confinement.” Id. at 1 15.

On December 15, 2023, Respondent Rick Stover—the
Warden of the federal prison where Petitioner was
housed—filed a response asserting that the Petition
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should be denied because Rivera-Perez (1) failed to ex-
haust his BOP administrative remedies,' (2) Rivera-Perez
lacks a right under the FSA or the Second Chance Act
(“SCA”) to request that a court order his transfer to home
confinement, and (3) the BOP has discretion under 18
U.S.C. § 3621(b) to delay his transfer to prerelease cus-
tody.? Resp’t Response, Doc. No. 9.

! Warden Stover later withdrew the argument that Rivera-Perez had
failed to exhaust his claim. Resp’t Reply, Doe. No. 12.

% Section 3621(b) provides:

The Bureau of Prisons shall designate the place of the prisoner’s
imprisonment, and shall, subject to bed availability, the prisoner’s
security designation, the prisoner’s programmatic needs, the pris-
oner’s mental and medical health needs, any request made by the
prisoner related to faith-based needs, recommendations of the sen-
tencing court, and other security concerns of the Bureau of Pris-
ons, place the prisoner in a facility as close as practicable to the
prisoner’s primary residence, and to the extent practicable, in a fa-
cility within 500 driving miles of that residence. The Bureau shall,
subject to consideration of the factors described in the preceding
sentence and the prisoner’s preference for staying at his or her cur-
rent facility or being transferred, transfer prisoners to facilities
that are closer to the prisoner’s primary residence even if the pris-
oner is already in a facility within 500 driving miles of that resi-
dence. The Bureau may designate any available penal or correc-
tional facility that meets minimum standards of health and habita-
bility established by the Bureau, whether maintained by the Fed-
eral Government or otherwise and whether within or without the
judicial district in which the person was convicted, that the Bureau
determines to be appropriate and suitable, considering—

(1) the resources of the facility contemplated;
(2) the nature and circumstances of the offense;
(3) the history and characteristics of the prisoner;

(4) any statement by the court that imposed the sentence—
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On January 19, 2024, Warden Stover filed a motion to
dismiss and supplemental response, arguing that the Peti-
tion was now moot because (1) the BOP has transferred
Rivera-Perez to prerelease custody after proper calcula-
tion and application of his F'SA time credits, and (2) the
Court cannot order Rivera-Perez’s home confinement.
Mot. to Dismiss, Doc. No. 13-1.

On October 17, 2024, I notified the parties that, liber-
ally construing Rivera-Perez’s pro se petition, I read it as
raising the alternative argument that any remaining cred-
its that were not applied by the BOP to transfer Rivera-
Perez to prerelease custody should be applied to reduce
his time on supervised release. See Notice, Doc. No. 16. I
gave the parties an opportunity to submit briefing in re-
sponse to the question whether any remaining F'SA time
credits may be applied to reduce Rivera-Perez’s term of
supervised release. /d. On November 7, 2024, Warden
Stover submitted a response, arguing that the FSA does
not permit application of F'SA credits to shorten a term of
supervised release. See Response to Order for Suppl. Br.,
Doec. No. 17.

For the following reasons, I conclude that the Petition
should be granted, and Warden Stover’s motion to dismiss,
doc. no. 13, should be denied.

(A) concerning the purposes for which the sentence to imprison-
ment was determined to be warranted; or

(B) recommending a type of penal or correctional facility as ap-
propriate; and

(5) any pertinent policy statement issued by the Sentencing Com-
mission pursuant to section 994(a)(2) of title 28.
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I. LEGAL STANDARD

A federal prisoner may petition for habeas relief if he
is “in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. § 2241(¢)(3). “A
writ of habeas corpus under § 2241 is available to a federal
prisoner who does not challenge the legality of his sen-
tence, but challenges instead its execution subsequent to
his conviction.” Carmona v. U.S. Bureau of Prisons, 243
F.3d 629, 632 (2d Cir. 2001). Thus, section 2241 petitions
are appropriately used to challenge conditions of confine-
ment or sentence calculations. See Levine v. Apker, 455
F.3d 71, 78 (2d Cir. 2006); Dailey v. Pullen, No. 3:22-cv-
1121 (SRU), 2023 WL 3456696, at *2 (D. Conn.
May 15, 2023) (considering a challenge to F'SA time credit
calculation on a section 2241 petition).

Under Federal Rule of Civil Procedure 12(b)(1), a
party may move to dismiss an action for lack of subject
matter jurisdiction. Dismissal for lack of subject matter ju-
risdiction under Rule 12(b)(1) is appropriate “when the
district court lacks the statutory or constitutional power to
adjudicate” the case. Makarova v. United States, 201 F.3d
110, 113 (2d Cir. 2000). “In resolving a motion to dismiss
for lack of subject matter jurisdiction under Rule 12(b)(1),
a district court . . . may refer to evidence outside the plead-
ings.” Id. “A plaintiff asserting subject matter jurisdiction
has the burden of proving by a preponderance of the evi-
dence that it exists.” Zd. “Under Article III of the U.S.
Constitution, when a case becomes moot, the federal
courts lack subject matter jurisdiction over the action.”
Doyle v. Midland Credit Mgmt., Inc., 722 F.3d 78, 80 (2d
Cir. 2013).



50a

II. BACKGROUND

Rivera-Perez was sentenced in the United States Dis-
trict Court for the District of Puerto Rico to a term of life
imprisonment with a five-year term of supervised release
for Conspiracy to Distribute Cocaine, in violation of 21
U.S.C. §§ 846, 841(a)(1). See Smith Decl., Resp’t Ex. 1,
Doc. No. 9-1, at 1 4. His term of imprisonment was later
reduced to a 360-month term of imprisonment with a five-
year term of supervised release. /d.

A. First Step Act (“FSA”)

The FSA encourages federal inmates to participate in
evidence-based  recidivism  reduction  programs
(“EBRRs”) and other productive activities (“PAs”) by
providing time credits to an inmate who successfully par-
ticipates in such programs. See 18 U.S.C. § 3632(d)(4)(A);
28 C.F.R. § 523.40(b); Dailey, 2023 WL 3456696, at *2. An
inmate’s initial risk and needs assessment is ordinarily
completed within 28 days of his/her arrival at the desig-
nated facility. See BOP Program Statement 5410.01,
CN-2, § 5. Inmates are reassessed at each regularly
scheduled Program Review throughout the remainder of
their incarceration. See id. Program Reviews occur ap-
proximately every 180 days unless an inmate is within one
year of release, at which point those reviews occur every
90 days. See 28 C.F.R. § 524.11(a)(2). An inmate earns ei-
ther ten or fifteen days of FSA time credits for every

3 Available at https://www.bop.gov/policy/progstat/5410.01_cn2.pdf.
See Giraldo v. Kessler, 694 F.3d 161, 164 (2d Cir. 2012) (court may
“take judicial notice of relevant matters of public record.”).
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thirty days of successful participation in EBRRs or PAs.
18 U.S.C. § 3632(d)(4)(A).*

Under FSA regulation Section 523.41, an otherwise el-
igible inmate will generally not be considered to be “suc-
cessfully participating” in EBRR Programs or PAs in sit-
uations including, but not limited to:

(i) Placement in a Special Housing Unit;

(ii) Designation status outside the institution (e.g., for
extended medical placement in a hospital or outside in-
stitution, an escorted trip, a furlough, ete.);

(iii) Temporary transfer to the custody of another Fed-
eral or non-Federal government agency (e.g., on state
or Federal writ, transfer to state custody for service of
sentence, etc.);

(iv) Placement in mental health/psychiatric holds; or

(v) “Opting out” (choosing not to participate in the
EBRR programs or PAs that the Bureau has recom-
mended based on the inmate’s individualized risk and
needs assessment).

28 C.F.R. § 523.41(c)(4)(@)-(v).

Prisoners’ terms of imprisonment are computed under
applicable law. See 18 U.S.C. § 3624(g)(1)(C). Inmates can

4 Eligible inmates who successfully complete EBRRs and PAs earn
ten days of time credits for every thirty days of successful participa-
tion pursuant to 18 U.S.C. § 3632(d)(4)(A)(i). An eligible inmate who
has been determined by the BOP to be a minimum or low risk for
recidivating over two consecutive assessments earns fifteen days of
time credits for every thirty days of successful participation pursuant
to 18 U.S.C. § 3632(d)(4)(A)(ii).
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benefit from time credits only if they have shown a demon-
strated risk reduction or are maintaining a minimum/low
risk of recidivism. See 18 U.S.C. § 3624(g)(1)(B).” In addi-
tion, an inmate may accumulate credits every month, but
in order to be “eligible” to have credits applied, an inmate
must have “earned time credits under the risk and needs
assessment system . . . in an amount that is equal to the
remainder of the prisoner’s imposed term of imprison-
ment.” See 18 U.S.C. § 3624(g)(1)(A). “In other words, the
inmate is not ‘eligible’ for application of his F'SA time cred-
its until the number of credits equals the number of days
remaining in his sentence.” Pujols v. Stover, 2023 WL
4551423, at *1 (D. Conn. July 14, 2023).

Application of F'SA time credits enables an inmate to
be transferred to prerelease custody or supervised release
earlier than the completion date of his sentence. See 18
U.S.C. §§ 3624(g)(2) and (3); 18 U.S.C. § 3632(d)(4)(C); see
also Saleen v. Pullen, 2023 WL 3603423, at *1 (D. Conn.
Apr. 12, 2023) (“Prerelease custody can be in the form of
either home confinement or transfer to a residential
reentry center.”). If the inmate has a term of supervised
release imposed as part of their sentence, “the Director of
the Bureau of Prisons may transfer the prisoner to begin
any such term of supervised release at an earlier date, not
to exceed 12 months.” See 18 U.S.C. § 3624(g)(3) (empha-
sis added).

5 An inmate’s status under immigration laws may also have an impact
his or her ability to apply FSA time credits because prisoners “sub-
ject to a final order of removal” are statutorily ineligible to apply
earned time credits. 18 U.S.C. § 3632(d)(4)(E); see Flete-Garcia v.
Stover, 2023 WL 8435854, at *2 (D. Conn. Nov. 29, 2023); Saleen v.
Pullen, 2023 WL 3603423, at *1 (D. Conn. Apr. 12, 2023).
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B. Second Chance Act

The Second Chance Act provides, in relevant part:

The Director of the Bureau of Prisons shall, to the ex-
tent practicable, ensure that a prisoner serving a term
of imprisonment spends a portion of the final months
of that term (not to exceed 12 months), under condi-
tions that will afford that prisoner a reasonable oppor-
tunity to adjust to and prepare for the reentry of that
prisoner into the community.

18 U.S.C. § 3624(c)(1). Thus, the BOP has discretion to de-
termine whether a prisoner receives prerelease custody
placement and how much time the prisoner receives within

the twelve-month maximum period. See 18 U.S.C. §
3621(b).

C. Petitioner’s Release Date

At the time this Petition was filed, the BOP had deter-
mined Rivera-Perez’s projected release date, with consid-
eration of Petitioner’s good conduct time under 18 U.S.C.
§ 3624(b), as December 3, 2025. See Smith Decl., Resp’t
Ex. 1, Doc. No. 9-1, at 1 5. Rivera-Perez was eligible to
earn FSA credits, and the BOP’s FSA Time Credit As-
sessment showed that he had earned 780 FSA credits as
of December 2, 2023. Id. at 1 6; FSA Time Credit Assess-
ment, Doc. No. 9-3.

Under 18 U.S.C. § 3624(g)(3), the BOP may apply 365
days of FSA credits to shorten Rivera-Perez’s term of im-
prisonment and begin his term of supervised release at an
earlier date. Thus, after application of his 365 days of FSA
credit, Rivera-Perez’s release date was modified to De-
cember 3, 2024. Thereafter, Rivera-Perez had 415 FSA
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earned but unused time credits remaining. Smith Deecl.,
Resp’t Ex. 1, Doc. No. 9-1, at 11 8-9.

In his supplemental brief, Rivera-Perez explains that
Danbury FCI staff advised that he would be released to a
halfway house on January 17, 2024. Pet’r Suppl. Br., Doc.
No. 7, at 2. Publicly available information shows that Peti-
tioner has now been transferred from FCI Danbury to a
residential reentry center in the Middle District of North
Carolina.’

ITI. DISCUSSION

Warden Stover argues that the Petition is moot be-
cause the Court cannot afford Rivera-Perez any further
relief. See Mot. to Dismiss, Doc. No. 13-1, at 2 (citing Mar-
tin-Trigona v. Shiff; 702 F.2d 380, 386 (2d Cir. 1983)) (“The
hallmark of a moot case or controversy is that the relief
sought can no longer be given or is no longer needed.”).
The record shows that Rivera-Perez’s F'SA time credits
have been credited to afford him an early transfer to pre-
release custody and supervised release under 18 U.S.C.
§ 3624(g)(3). See Smith Decl., Resp’t Ex. 1, Doc No. 9-1, at
19 6-9. Petitioner acknowledges that the BOP properly
credited 365 days toward his prerelease custody date and
an additional amount toward his transfer to prerelease
custody, but he asserts that he still had remaining FSA

6 The publicly available information of the BOP inmate locator shows
that Petitioner is now located at RRM Raleigh. See https:/
www.bop.gov/inmateloc//. The Federal Bureau of Prisons website
provides that the RRM Raleigh is the field office for management of
residential reentry centers in the Mid-Atlantic region, which includes
the Middle District of North Carolina. See https:/www.bop.gov/loca-
tions/cem/erl/.
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time credit that he was not given the full benefit of. Pet’'r
Suppl. Br., Doc. No. 7.”

A. Jurisdiction

As an initial matter, I note that following his transfer
to prerelease custody, Rivera-Perez has been in the cus-
tody of the BOP at the RRM Raleigh, in North Carolina.
Habeas relief ordinarily can only be granted in a peti-
tioner’s “district of confinement.” Carbo v. United States,
364 U.S. 611, 618 (1961). See also Rumsteld v. Padilla, 542
U.S. 426, 442 (2004) (“District courts are limited to grant-
ing habeas relief ‘within their respective jurisdictions.” 28
U.S.C. § 2241(a). We have interpreted this language to re-
quire ‘nothing more than that the court issuing the writ
have jurisdiction over the custodian.””) (quoting Braden v.
30th Judicial Circuit Court of Ky., 410 U.S. 484, 495
(1973)). The district of confinement rule “serves the im-
portant purpose of preventing forum shopping by habeas
petitioners.” Id. at 4417.

Accordingly, courts have held that a petitioner’s post-
petition transfer to an out-of-district facility “moots an ac-
tion for injunctive relief against the transferring facility.”
Prins v. Coughlin, 76 F.3d 504, 506 (2d Cir. 1996) (per cu-
riam). See also Beagle v. Faster, 2021 WL 1026885, at *3
(D. Conn. Mar. 17, 2021) (concluding that a petition chal-
lenging the petitioner’s conditions of confinement was ren-
dered moot in light of the petitioner’s transfer to an out-
of-district detention facility).

" Petitioner claims that he had 871 days that should be credited to-
ward his residential reentry confinement or home confinement. 7d.
at 2. But neither his nor Respondent’s documentation submitted in
this matter substantiates that claim.
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The Supreme Court and Second Circuit have been
clear, though, that the district of confinement rule is “not
jurisdictional in the sense of a limitation on subject-matter
jurisdiction.” Rumsfeld v. Padilla, 542 U.S. 426, 451 (2004)
(Kennedy, J., concurring); Skaftouros v. United States,
667 F.3d 144, 146 n.1 (2d Cir. 2011). See also id. at 434 n.7
(“The word ‘jurisdiction,” of course, is capable of different
interpretations. We use it in the sense that it is used in the
habeas statute, 28 U.S.C. § 2241(a), and not in the sense of
subject-matter jurisdiction of the District Court.”).
Whether a district court has “jurisdiction” over a section
2241 petition comes down to two questions: “who is the
proper respondent to that petition? And second, does the
[District Court] have jurisdiction over him or her?” Id.
at 434. Ordinarily, the proper respondent is a petitioner’s
immediate custodian, and the proper venue is the district
in which the petitioner is confined. /d. at 435, 443. Here,
Warden Stover is no longer Rivera-Perez’ immediate cus-
todian, and Rivera-Perez is no longer confined in the Dis-
trict of Connecticut. But because the rules governing re-
spondent and venue are not a limit on subject matter ju-
risdiction, “when the Government moves a habeas peti-
tioner after she properly files a petition naming her imme-
diate custodian, the District Court retains jurisdiction and
may direct the writ to any respondent within its jurisdic-
tion who has legal authority to effectuate the prisoner’s re-
lease.” Id. at 441 (citing Ex parte Endo, 323 U.S. 283
(1944)).

When Rivera-Perez filed his petition, he was confined
at F'CI Danbury in Danbury, Connecticut. He properly
named Warden Stover, the warden of FCI Danbury, as the
respondent to his petition, and filed the petition in the ju-
dicial district in which FCI Danbury is located, the District
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of Connecticut. This Court thus initially obtained jurisdic-
tion over the Petition, and it retains jurisdiction over the
Petition even though the BOP has since transferred Ri-
vera-Perez out of the district. The remaining question is
whether there is any respondent within this Court’s juris-
diction to whom the writ may be directed. Here, unlike
cases in which a petitioner challenges their conditions of
confinement at a specific facility, and thus seeks injunctive
relief against their immediate custodian, Rivera-Perez
seeks relief in the form of application of FSA time credits
that he alleges he earned but were not properly credited
against his sentence. That type of relief can be effectuated
by the BOP generally, not any one warden specifically. See
28 C.F.R. § 0.96 (delegation of authority to the BOP to
compute sentences and designate an inmate’s place of im-
prisonment or confinement). As he acknowledges in his
briefing, Warden Stover has been sued in his official ca-
pacity, and thus the real party in interest is the BOP. The
District of Connecticut has the BOP “within reach of its
process,” EXx parte Endo, 323 U.S. at 306-07, and may
therefore direct the writ to the BOP generally. See also
Mason v. Alatary, 2023 WL 2965619, at *3 (N.D.N.Y. Apr.
17, 2023) (“Courts have found that the presence of a BOP
facility within the jurisdiction, even after a petitioner was
transferred to a different judicial district, was sufficient to
keep the respondent ‘within reach’ and allow the original
district court to maintain jurisdiction.”).

Having concluded that this Court may properly exer-
cise its jurisdiction over Rivera-Perez’s petition despite his
transfer from FCI Danbury to RRM Raleigh, I now turn
to the merits of Warden Stover’s motion to dismiss.
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B. Application of Time Credits

Warden Stover argues that I cannot grant any further
relief because Rivera-Perez’s transfer to supervised re-
lease has been accelerated by one year, see 18 U.S.C.
§ 3624(g)(3) (“the Director of the Bureau of Prisons may
transfer the prisoner to begin any such term of supervised
release at an earlier date, not to exceed 12 months”), and
he has already been transferred to prerelease custody. See
Mot. to Dismiss, Doc. No. 13-1, at 3. Warden Stover fur-
ther argues that any remaining F'SA time credits cannot
be applied to reduce a prisoner’s term of supervised re-
lease. See id.; Response to Order for Suppl. Br., Doc.
No. 17. The FSA provides that time credits “shall be ap-
plied toward time in prerelease custody or supervised re-
lease.” 18 U.S.C. § 3632(d)(4)(C). Some district courts have
interpreted that provision as plain language that provides
for application of F'SA time credits to reduce a term of su-
pervised release, see Dyer v. Fulgam, 2022 WL 1598249,
at *3 (E.D. Tenn. May 20, 2022) (“the unambiguous, man-
datory language of the statute provides that earned-time
credits may be applied to a term of supervised release”);
but others have rejected that construction of section
3632(d)(4)(C), holding that the statute does not permit a
prisoner to reduce the imposed length of supervised re-
lease. See, e.g., United States v. Calabrese, 2023 WL
1969753, at *2 (N.D. Ohio Feb. 13, 2023) (“[T]he statute
provides that time credits shall be applied foward super-
vised release. Use of the word ‘toward’ means that credits
can be applied to bring ‘time in prerelease custody or su-
pervised release’ closer.”).

Relying on Calabrese, Warden Stover interprets the
phrase “toward . . . time in supervised release” in section
3632(d)(4)(C) as only allowing the BOP to “accelerat[e] the
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beginning of supervised release.” Doe. No. 17, at 3. I disa-
gree that the plain meaning of the word “toward,” as used
in section 3624(d)(4)(C), is synonymous with “accelerate”
or “bring closer.” Although I cannot disagree that the
word “toward,” in isolation, means “in the direction of; on
a course or line leading to,” see Calabrese, 2023 WL
1969753, at *2 (citing Black’s Law Dictionary (11th ed.
2019)), the word “toward” does not appear in isolation in
section 3632(d)(4)(C). Instead, the word “toward” is used
in the phrase “time credits . . . shall be applied toward.”
Applying credits toward something ordinarily means re-
ducing that thing. For example, applying a store credit to-
ward the cost of an item means that the cost of that item is
reduced by the amount of the credit. Similarly, applying a
credit toward one’s account balance means that the bal-
ance will be reduced by the amount of the credit. The plain
meaning of the phrase “applied toward time in . . . super-
vised release” thus clearly suggests that F'SA credits are
to be applied to reduce a term of supervised release. Inter-
preting the word “toward,” in isolation, to mean anything
else would go against the fundamental principle that stat-
utory language must be read in its context. See Davis v.
Michigan Dep’t of Treasury, 489 U.S. 803, 809 (1989)
(“[Sltatutory language cannot be construed in a vacuum.
It is a fundamental canon of statutory construction that
the words of a statute must be read in their context.”).

Warden Stover also argues that the second sentence of
section 3632(d)(4)(C) “makes it clear that time credits are
to be used to reduce incarceration time so as to accelerate
the beginning of prerelease custody or supervised release,
not reduce supervised release.” Doc. No. 17, at 3. The sec-
ond sentence reads: “The Director of the Bureau of Pris-
ons shall transfer eligible prisoners, as determined under
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section 3624(g), into prerelease custody or supervised re-
lease.” 18 U.S.C. § 3632(d)(4)(C). Other district courts
have also looked to that second sentence of section
3632(d)(4)(C) as confirmation that the prior sentence only
allows the BOP to bring closer a term of supervised re-
lease. See, e.g., Guerriero v. Miami RERM, 2024 WL
2017730, at *2 (11th Cir. May 7, 2024) (“[TThe second sen-
tence clearly indicates that Congress meant that the time
credits are to be used to reduce incarceration time so as to
accelerate the beginning of prerelease custody or super-
vised release, or, as the second sentence of § 3632(d)(4)(C)
says: ‘transfer eligible prisoners . . . into prelease custody
or supervised release.”). Reading the second sentence as
merely confirming the meaning of the first, however,
would render the second sentence entirely superfluous.
See Mackey v. Lanier Collection Agency & Serv., Inc., 486
U.S. 825, 837 (1988) (“As our cases have noted in the past,
we are hesitant to adopt an interpretation of a congres-
sional enactment which renders superfluous another por-
tion of that same law.”).

Giving meaning to both sentences of section
3632(d)(4)(C), I conclude that the more natural reading is
that the first sentence allows credits to be applied to re-
duce a term of (i.e., “time in”) prerelease custody or super-
vised release, and the second sentence allows the BOP to
apply credits to transfer an inmate to prerelease custody
or to supervised at an earlier date. The second sentence
thus provides the mechanism to carry out the FSA’s pur-
pose of reducing an eligible inmate’s time in incarceration.
See 164 Cong. Rec. S7746 (daily ed. Dec. 18, 2018) (state-
ment of Sen. Cornyn) (“[T]he incentive for prisoners is to
go through the program, gain the earned credit so that



6la

they can be released.”). If it were unclear, the second sen-
tence’s reference to section 3624(g) provides clarity on
that sentence’s purpose. Section 3624(g) states that the
BOP “may” transfer a prisoner “to begin any such term of
supervised release at an earlier date . . . based on the ap-
plication of time credits under section 3632.” 18 U.S.C.
§ 3624(g)(3). Supervised release begins after incarceration
ends, so an early transfer to supervised release necessarily
reduces an inmate’s time spent incarcerated. Thus, con-
trary to the Calabrese court’s concern that “reading ‘to-
ward time in prerelease custody or supervised release’ to
mean F'SA credits shall reduce the overall terms of either
prerelease custody or supervise release would write out
any mechanism in the statute for F'SA credits to reduce an
eligible prisoner’s time in custody in prison,” 2023 WL
1969753, at *3, the second sentence of section
3632(d)(4)(C) not only provides exactly that mechanism for
the BOP to reduce a term of imprisonment, but it uses
mandatory language requiringrelease from prison. See 18
U.S.C. § 3632(d)(4)(C) (“The Director of the Bureau of
Prisons shalltransfer eligible prisoners, as determined un-
der section 3624(g), into prerelease custody or supervised
release.”) (emphasis added).

Of course, as the Eleventh Circuit pointed out in Guer-
riero, “‘§ 3632(d)(4)(C) does not permit the BOP to apply a
prisoner’s F'SA time credits to his period of supervised re-
lease.” 2024 WL 2017730, at *1. That is only because the
BOP has no role whatsoever in determining or crediting
time in supervised release. Once a federal inmate is re-
leased from BOP custody to begin supervision by Proba-
tion, the BOP has no further authority over that inmate.
See 18 U.S.C. § 3624(e) (“A prisoner whose sentence in-
cludes a term of supervised release after imprisonment



62a

shall be released by the Bureau of Prisons to the supervi-
sion of a probation officer . . .. The term of supervised re-
lease commences on the day the person is released from
imprisonment.”); see also United States v. Farl, 729 F.3d
1064, 1068 (9th Cir. 2013) (“We therefore interpret the
term ‘released’ in the context of the statute to require not
only release from imprisonment, but also release from the
BOP’s legal custody at the expiration of the prisoner’s pre-
scribed sentence.”). Consistent with that reality, the first
sentence of section 3632(d)(4)(C), unlike the second, is not
directed at the BOP, but rather uses passive voice: “Time
credits . . . shall be appliedtoward time in prerelease cus-
tody or supervised release.” 18 U.S.C. § 3632(d)(4)(C) (em-
phasis added).

Finally, Warden Stover argues that the FSA’s purpose
of encouraging rehabilitation of offenders—both in prison,
through the recidivism reduction programs that the FSA
created, and after, through supervised release—would be
unfulfilled if eredits were used to reduce a term of super-
vised release, rather than a term of incarceration. See Doc.
No. 17, at 4-5. In support, he relies on United States v.
Johnson, 529 U.S. 53, 59 (2000), in which the Supreme
Court analyzed a separate statute and explained that the
“objectives of supervised release would be unfulfilled if ex-
cess prison time were to offset and reduce terms of super-
vised release.” But, as I just explained, the FSA provides
a mechanism both for using credits to reduce a term of in-
carceration and also for using any remaining credits to re-
duce a term of supervised release. In addition, the purpose
of both FSA programming and supervised release is the
same: rehabilitating the offender, easing the transition to
the community, and protecting the public against recidi-
vism. See 1d. Tt is perfectly logical that, in order to provide
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an incentive to prisoners to start their efforts at rehabili-
tation while still in prison and thus to facilitate their tran-
sition to the community, Congress would offer the poten-
tial to reduce time in prerelease custody or supervised re-
lease, programs that both serve the same goals. See 18
U.S.C. § 3624(g)(4) (“In determining appropriate condi-
tions for prisoners placed in prerelease custody . . . [the
BOP] shall . . . provide that increasingly less restrictive
conditions shall be imposed on prisoners who demonstrate
continued compliance with the conditions of such prere-
lease custody, so as to most effectively prepare such pris-
oners for reentry.”).

Notably, prisoners that the BOP determines are at a
low risk of recidivism are eligible to earn additional FSA
credits. See 18 U.S.C. § 3632(d)(4)(A)(ii) (“A prisoner de-
termined by the [BOP] to be at a minimum or low risk for
recidivating ... shall earn an additional 5 days of time cred-
its for every 30 days of successful participation in evi-
dence-based recidivism reduction programming.”). Again,
it makes sense that individuals at a lower risk of recidivat-
ing—and who thus are less in need of rehabilitation—can
potentially have their time in supervised release be re-
duced to a greater extent. Doing so does not undermine
the rehabilitative purpose of the either the F'SA or super-
vised release, nor does it undermine the incentive struc-
ture of the FF'SA. Rather, it acknowledges that prisoners
who rehabilitate in prison need less time to rehabilitate on
supervised release. Eliminating any ability for individuals
like Rivera-Perez to get the benefit of their remaining
FSA credits that the BOP did not—and cannot, by virtue
of the twelve-month limitation in section 3624(g)(3)—use
to transfer them out of custodial imprisonment, by con-
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trast, would certainly eliminate any incentive to partici-
pate in FSA programming once they have earned twelve
months of credit.

I acknowledge that numerous out-of-circuit cases have
rejected Dyerand held that FSA credits cannot be applied
to reduce a term of supervised release. See, e.g., United
States v. Calhoun, 2023 WL 7930053, at *2 (S.D. Miss. Nov.
16, 2023) (“Dyer has gained almost no traction and has
been expressly rejected by nearly every court to consider
it.”). “Just because nearly every court has reached the
same conclusion,” however, “does not mean the construec-
tion is correct.” /d. at *3. Based on the plain language of
the statute, read in context, I conclude that FSA credits
can—and in fact must, according to the mandatory lan-
guage of section 3632(d)(4)(C)—be applied to reduce a
term of supervised release. See 18 U.S.C. § 3632(d)(4)(C)
(“Time credits . . . shall be applied toward time in prere-
lease custody orsupervised release.”) (emphasis added).

Rivera-Perez has demonstrated that he has not re-
ceived the benefit of all the FSA credits that he earned. As
of December 2, 2023, Rivera-Perez had earned 780 FSA
credits. See FSA Time Credit Assessment, Doc. No. 9-3.
After application of 365 days of F'SA credit to accelerate
the start of his term of supervised release, moving his re-
lease date to December 3, 2024, Rivera-Perez had 415 un-
used F'SA time credits remaining. See Smith Decl., Resp’t
Ex. 1, Doc. No. 9-1, at 11 8-9. Warden Stover represents
that Rivera-Perez was transferred to prerelease custody
on or about January 17, 2024. See Mot. to Dismiss, Doc.
No. 13-1, at 1 (“[O]n or about January 17, 2024, Petitioner’s
location of confinement transferred from FCI Danbury to
a Dismas Charities residential reentry center.”). Even if,
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as it appears, the BOP applied 321 F'SA credits to acceler-
ate Rivera-Perez’s transfer to prerelease custody, he
would still have 94 unused credits remaining.®

8 The BOP transferred Rivera-Perez to prerelease custody 321 days
prior to his adjusted release date of December 3, 2024. But that fact
does not automatically compel the conclusion that the BOP used 321
of Rivera-Perez’ FSA credits to do so. The FSA does impose an obli-
gation on the BOP to apply time credits to accelerate an inmate’s
transfer to prerelease custody. See 18 U.S.C. § 3632(d)(4)(C) (“The
Director of the Bureau of Prisons shall transfer eligible prisoners, as
determined under section 3624(g), into prerelease custody or super-
vised release.”). But the BOP is also under an obligation, separate
from that imposed by virtue of applying earned FSA time credits, to
transfer an inmate to prerelease custody, when practicable, within
the last twelve months of their term of imprisonment. See id.
§ 3624(c)(1) (“The [BOP] shall, to the extent practicable, ensure that
a prisoner serving a term of imprisonment spends a portion of the
final months of that term (not to exceed 12 months), under conditions
that will afford that prisoner a reasonable opportunity to adjust to
and prepare for the reentry of that prisoner into the community. Such
conditions may include a community correctional facility.”). The BOP
therefore could also have transferred Rivera-Perez to prerelease cus-
tody on January 17, 2024 pursuant to its authority under section
3624(c), in the process using none of Rivera-Perez’s FSA credits. If
that were the case, Rivera-Perez would still have 415 unused FSA
time credits remaining. In either case, Rivera-Perez has demon-
strated that he has some amount of unused FSA time credits remain-
ing that should be applied to reduce his term of supervised release.

I also observe that the BOP’s preexisting obligation to transfer
inmates to prerelease custody reinforces my conclusion that FSA
time credits should alsobe used toward reducing a term of prerelease
custody or supervised release, where appropriate. The two statutory
provisions just described are not entirely duplicative, because the
twelve-month limitation in section 3624(c)(1) does not apply to the
FSA. An inmate may spend longer than twelve months in prerelease
custody via application of his FSA time credits. See id. § 3624(g)(10).
Nonetheless, the interaction between section 3624(c) and the FSA in-
dicates that the BOP may be in the practice of applying FSA credits
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Rivera-Perez’s petition is therefore not moot, and
granting it will allow his remaining time credits to be ap-
plied to reduce his term of supervised release.

C. Home Confinement

Finally, I consider Rivera-Perez’s specific request for
an order instructing the BOP to “immediately release him
... on home confinement.” See Pet., Doc. No. 1, at 115. 1
cannot afford him that relief because the “BOP has the ex-
clusive authority to determine the facility where an inmate
will serve his sentence and to transfer the inmate from one
facility to another.” Milchin v. Warden, 2022 WL 1658836,
*2 (D. Conn. May 25, 2022). Rivera-Perez is currently in
prerelease custody, in the custody of the BOP at RMM Ra-
leigh. Prerelease custody may include either placement at
a residential reentry center or in home confinement. See
18 U.S.C. § 3624(2)(2).

Any decision of the BOP relating to the place of con-
finement “is not reviewable by any court.” 18 U.S.C.
§ 3621(b); see also id. (“The Bureau of Prisons shall desig-
nate the place of the prisoner’s imprisonment . ..” and may
“direct the transfer of a prisoner from one penal or correc-
tional facility to another.”); Meachum v. Fano, 427
U.S. 215, 228-29 (1976) (cautioning against “involv[ing] the
judiciary in issues and discretionary decisions that are not
the business of federal judges.”); United States v.

to provide inmates a benefit—transfer from prison to prerelease cus-
tody in the final months of a term of imprisonment—that in many
cases it is already under an obligation to provide. Allowing FSA cred-
its to be applied toward reducing a term of prerelease custody or su-
pervised release, by contrast, allows the BOP to use FSA credits, be-
yond the first 365 that are applied to accelerate release from BOP
custody to supervised release, to provide an additional benefit to in-
mates beyond what section 3624(c) already requires.
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Kanagbou, 726 Fed. App’x 21, 25 n.1 (2d Cir. 2018) (noting
that “the district court does not control how the Executive
Branch carries out a defendant’s sentence”).

IV. CONCLUSION

For the foregoing reasons, Warden Stover’s motion to
dismiss is denied.

Rivera-Perez’s petition for a writ of habeas corpus is
granted. The BOP is directed to calculate the number of
Rivera-Perez’s unused FSA time credits and inform the
U.S. Probation Office for the Middle District of North Car-
olina of that calculation so that it can apply those credits
toward Rivera-Perez’s term of supervised release.

The Clerk is instructed to close this case.
So ordered.

Dated at Bridgeport, Connecticut, this 18" day of Novem-
ber 2024.

/s/ STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge
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APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall United States Courthouse, 40 Foley Square, in the
City of New York, on the 20th day of May, two thousand
twenty-six.

Raul Rivera-Perez,

Petitioner-Appellee,
v ORDER
Rick. Stover, Warden, Docket No: 25-149
Respondent-Appellant.

Appellee Raul Rivera-Perez filed a petition for panel
rehearing, or, in the alternative, for rehearing en banc.
The panel that determined the appeal has considered the
request for panel rehearing, and the active members of the
Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is de-
nied.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk
[Seal]
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APPENDIX D

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

RAUL RIVERA-PEREZ,
Petitioner, No. 3:23-¢v-1348-SRU

V.

R. STOVER,
Respondent.

JUDGMENT

This matter came on for consideration on the petition
for writ of habeas corpus pursuant to 28 U.S.C. § 2241 and
respondent’s motion to dismiss before the Honorable
Stefan R. Underhill, United States District Judge. The
Court, having reviewed all papers filed in conjunction with
the petition and the motion, entered a ruling on November
18, 2024, denying the motion to dismiss and granting the
petition, for the reasons stated in the ruling. It is there-
fore;

ORDERED, ADJUDGED, and DECREED that
judgment is entered in favor of the petitioner, RAUL
RIVERA-PEREZ, against the respondent, R. STOVER,
and the case is closed.
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Dated at Bridgeport, Connecticut, this 19" day of No-
vember 2024.

DINAH MILTON KINNEY, Clerk

By: /s/ Julia Reis
Deputy Clerk

EOD: 11/19/2024
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APPENDIX E
18 U.S.C. 3624(a), (b)(1), (c)(1)-(2), (e), (2)(1)-(3)
§ 3624. Release of a prisoner

(a) DATE OF RELEASE.—A prisoner shall be released by
the Bureau of Prisons on the date of the expiration of the
prisoner’s term of imprisonment, less any time credited to-
ward the service of the prisoner’s sentence as provided in
subsection (b). If the date for a prisoner’s release falls on
a Saturday, a Sunday, or a legal holiday at the place of con-
finement, the prisoner may be released by the Bureau on
the last preceding weekday.

(b) CREDIT TOWARD SERVICE OF SENTENCE FOR
SATISFACTORY BEHAVIOR.—(1) Subject to paragraph (2),
a prisoner who is serving a term of imprisonment of more
than 1 year' other than a term of imprisonment for the du-
ration of the prisoner’s life, may receive credit toward the
service of the prisoner’s sentence of up to 54 days for each
year of the prisoner’s sentence imposed by the court, sub-
ject to determination by the Bureau of Prisons that, during
that year, the prisoner has displayed exemplary compli-
ance with institutional disciplinary regulations. Subject to
paragraph (2), if the Bureau determines that, during that
year, the prisoner has not satisfactorily complied with such
institutional regulations, the prisoner shall receive no such
credit toward service of the prisoner’s sentence or shall re-
ceive such lesser credit as the Bureau determines to be ap-

1 So in original. Probably should be followed by a comma.
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propriate. In awarding credit under this section, the Bu-
reau shall consider whether the prisoner, during the rele-
vant period, has earned, or is making satisfactory progress
toward earning, a high school diploma or an equivalent de-
gree. Credit that has not been earned may not later be
granted. Subject to paragraph (2), credit for the last year
of a term of imprisonment shall be credited on the first day
of the last year of the term of imprisonment.

%ok sk

(c) PRERELEASE CUSTODY.—

(1) IN GENERAL.—The Director of the Bureau of Pris-
ons shall, to the extent practicable, ensure that a pris-
oner serving a term of imprisonment spends a portion
of the final months of that term (not to exceed 12
months), under conditions that will afford that prisoner
a reasonable opportunity to adjust to and prepare for
the reentry of that prisoner into the community. Such
conditions may include a community correctional facil-
ity.

(2) HOME CONFINEMENT AUTHORITY.—The authority
under this subsection may be used to place a prisoner
in home confinement for the shorter of 10 percent of
the term of imprisonment of that prisoner or 6 months.
The Bureau of Prisons shall, to the extent practicable,
place prisoners with lower risk levels and lower needs
on home confinement for the maximum amount of time
permitted under this paragraph.

% ok sk

(e) SUPERVISION AFTER RELEASE.—A prisoner whose
sentence includes a term of supervised release after im-
prisonment shall be released by the Bureau of Prisons to
the supervision of a probation officer who shall, during the
term imposed, supervise the person released to the degree
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warranted by the conditions specified by the sentencing
court. The term of supervised release commences on the
day the person is released from imprisonment and runs
concurrently with any Federal, State, or local term of pro-
bation or supervised release or parole for another offense
to which the person is subject or becomes subject during
the term of supervised release. A term of supervised re-
lease does not run during any period in which the person
is imprisoned in connection with a conviction for a Federal,
State, or local crime unless the imprisonment is for a pe-
riod of less than 30 consecutive days. Upon the release of
a prisoner by the Bureau of Prisons to supervised release,
the Bureau of Prisons shall notify such prisoner, verbally
and in writing, of the requirement that the prisoner adhere
to an installment schedule, not to exceed 2 years except in
special circumstances, to pay for any fine imposed for the
offense committed by such prisoner, and of the conse-
quences of failure to pay such fines under sections 3611
through 3614 of this title.

% ok ok

(g) PRERELEASE CUSTODY OR SUPERVISED RELEASE FOR
RISK AND NEEDS ASSESSMENT SYSTEM PARTICIPANTS.—

(1) ELIGIBLE PRISONERS.—This subsection applies in
the case of a prisoner (as such term is defined in sec-

tion 3635) who—

(A) has earned time credits under the risk and
needs assessment system developed under sub-
chapter D (referred to in this subsection as the
“System”) in an amount that is equal to the remain-
der of the prisoner’s imposed term of imprison-
ment;

(B) has shown through the periodic risk reassess-
ments a demonstrated recidivism risk reduction or
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has maintained a minimum or low recidivism risk,
during the prisoner’s term of imprisonment;

(C) has had the remainder of the prisoner’s im-
posed term of imprisonment computed under appli-
cable law; and

(D)() in the case of a prisoner being placed in pre-
release custody, the prisoner—

(I) has been determined under the System to be
a minimum or low risk to recidivate pursuant to
the last 2 reassessments of the prisoner; or

(IT) has had a petition to be transferred to pre-
release custody or supervised release approved
by the warden of the prison, after the warden’s
determination that—

(aa) the prisoner would not be a danger to
society if transferred to prerelease custody
or supervised release;

(bb) the prisoner has made a good faith ef-
fort to lower their recidivism risk through
participation in recidivism reduction pro-
grams or productive activities; and

(ce) the prisoner is unlikely to recidivate; or

(ii) in the case of a prisoner being placed in super-
vised release, the prisoner has been determined un-
der the System to be a minimum or low risk to re-
cidivate pursuant to the last reassessment of the
prisoner.

(2) TYPES OF PRERELEASE CUSTODY.—A prisoner shall
be placed in prerelease custody as follows:
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(A) HOME CONFINEMENT.—

(i) IN GENERAL.—A prisoner placed in prere-
lease custody pursuant to this subsection who is
placed in home confinement shall—

(I) be subject to 24-hour electronic monitor-
ing that enables the prompt identification of
the prisoner, location, and time, in the case
of any violation of subclause (11);

(IT) remain in the prisoner’s residence, ex-
cept that the prisoner may leave the pris-
oner’s home in order to, subject to the ap-
proval of the Director of the Bureau of Pris-
ons—

(aa) perform a job or job-related activi-
ties, including an apprenticeship, or par-
ticipate in job-seeking activities;

(bb) participate in evidence-based recid-
ivism reduction programming or pro-
ductive activities assigned by the Sys-
tem, or similar activities;

(ce) perform community service;

(dd) participate in crime victim restora-
tion activities;

(ee) receive medical treatment;
(ff) attend religious activities; or

(gg) participate in other family-related
activities that facilitate the prisoner’s
successful reentry such as a family fu-
neral, a family wedding, or to visit a fam-
ily member who is seriously ill; and

(ITI) comply with such other conditions as
the Director determines appropriate.
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(ii) ALTERNATE MEANS OF MONITORING.—If
the electronic monitoring of a prisoner de-
scribed in clause (i)(I) is infeasible for technical
or religious reasons, the Director of the Bureau
of Prisons may use alternative means of moni-
toring a prisoner placed in home confinement
that the Director determines are as effective or
more effective than the electronic monitoring
described in clause (i)(I).

(iii) MODIFICATIONS.—The Director of the Bu-
reau of Prisons may modify the conditions de-
scribed in clause (i) if the Director determines
that a compelling reason exists to do so, and
that the prisoner has demonstrated exemplary
compliance with such conditions.

(iv) DURATION.—Except as provided in para-
graph (4), a prisoner who is placed in home con-
finement shall remain in home confinement un-
til the prisoner has served not less than 85 per-
cent of the prisoner’s imposed term of impris-
onment.

(B) RESIDENTIAL REENTRY CENTER.—A prisoner
placed in prerelease custody pursuant to this sub-
section who is placed at a residential reentry center
shall be subject to such conditions as the Director
of the Bureau of Prisons determines appropriate.

(3) SUPERVISED RELEASE.—If the sentencing court in-
cluded as a part of the prisoner’s sentence a require-
ment that the prisoner be placed on a term of super-
vised release after imprisonment pursuant to sec-
tion 3583, the Director of the Bureau of Prisons may
transfer the prisoner to begin any such term of super-
vised release at an earlier date, not to exceed 12
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months, based on the application of time credits under
section 3632.

& ok sk
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APPENDIX F
18 U.S.C. 3632(a), (d)
§ 3632. Development of risk and needs assessment system

(a) IN GENERAL.—Not later than 210 days after the date
of enactment of this subchapter, the Attorney General, in
consultation with the Independent Review Committee au-
thorized by the First Step Act of 2018, shall develop and
release publicly on the Department of Justice website a
risk and needs assessment system (referred to in this sub-
chapter as the “System”), which shall be used to—

(1) determine the recidivism risk of each prisoner as
part of the intake process, and classify each prisoner as
having minimum, low, medium, or high risk for recidi-
vism,;

(2) assess and determine, to the extent practicable, the
risk of violent or serious misconduct of each prisoner;

(3) determine the type and amount of evidence-based
recidivism reduction programming that is appropriate
for each prisoner and assign each prisoner to such pro-
gramming accordingly, and based on the prisoner’s
specific criminogenic needs, and in accordance with
subsection (b);

(4) reassess the recidivism risk of each prisoner peri-
odically, based on factors including indicators of pro-
gress, and of regression, that are dynamic and that can
reasonably be expected to change while in prison;

(5) reassign the prisoner to appropriate evidence-
based recidivism reduction programs or productive ac-
tivities based on the revised determination to ensure
that—
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(A) all prisoners at each risk level have a meaning-
ful opportunity to reduce their classification during
the period of incarceration;

(B) to address' the specific criminogenic needs of
the prisoner; and

(C) all prisoners are able to successfully participate
in such programs;
(6) determine when to provide incentives and rewards
for successful participation in evidence-based recidi-
vism reduction programs or productive activities in ac-
cordance with subsection (e);

(7) determine when a prisoner is ready to transfer into
prerelease custody or supervised release in accordance
with section 3624; and

(8) determine the appropriate use of audio technology
for program course materials with an understanding of
dyslexia.

In carrying out this subsection, the Attorney General may
use existing risk and needs assessment tools, as appropri-

ate.
ok ok

(d) EVIDENCE-BASED RECIDIVISM REDUCTION PROGRAM
INCENTIVES AND PRODUCTIVE ACTIVITIES REWARDS.—
The System shall provide incentives and rewards for pris-
oners to participate in and complete evidence-based recid-
ivism reduction programs as follows:

(1) PHONE AND VISITATION PRIVILEGES.—A prisoner
who is successfully participating in an evidence-based
recidivism reduction program shall receive—

1'So in original.
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(A) phone privileges, or, if available, video confer-
encing privileges, for up to 30 minutes per day, and
up to 510 minutes per month; and

(B) additional time for visitation at the prison, as
determined by the warden of the prison.

(2) TRANSFER TO INSTITUTION CLOSER TO RELEASE
RESIDENCE.—A prisoner who is successfully partici-
pating in an evidence-based recidivism reduction pro-
gram shall be considered by the Bureau of Prisons for
placement in a facility closer to the prisoner’s release
residence upon request from the prisoner and subject
to—

(A) bed availability at the transfer facility;
(B) the prisoner’s security designation; and

(C) the recommendation from the warden of the
prison at which the prisoner is incarcerated at the
time of making the request.

(3) ADDITIONAL POLICIES.—The Director of the Bu-
reau of Prisons shall develop additional policies to pro-
vide appropriate incentives for successful participation
and completion of evidence-based recidivism reduction
programming. The incentives shall include not less
than 2 of the following:

(A) Increased commissary spending limits and
product offerings.

(B) Extended opportunities to access the email sys-
tem.

(C) Consideration of transfer to preferred housing
units (including transfer to different prison facili-
ties).

(D) Other incentives solicited from prisoners and
determined appropriate by the Director.
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(4) TIME CREDITS.—

(A) IN GENERAL.—A prisoner, except for an ineli-
gible prisoner under subparagraph (D), who suc-
cessfully completes evidence-based recidivism re-
duction programming or productive activities, shall
earn time credits as follows:

(i) A prisoner shall earn 10 days of time credits
for every 30 days of successful participation in
evidence-based recidivism reduction program-
ming or productive activities.

(ii) A prisoner determined by the Bureau of
Prisons to be at a minimum or low risk for re-
cidivating, who, over 2 consecutive assess-
ments, has not increased their risk of recidi-
vism, shall earn an additional 5 days of time
credits for every 30 days of successful participa-
tion in evidence-based recidivism reduction pro-
gramming or productive activities.

(B) AVAILABILITY.—A prisoner may not earn time
credits under this paragraph for an evidence-based
recidivism reduction program that the prisoner
successfully completed—

(i) prior to the date of enactment of this sub-
chapter; or
(ii) during official detention prior to the date

that the prisoner’s sentence commences under
section 3585(a).
(C) APPLICATION OF TIME CREDITS TOWARD
PRERELEASE CUSTODY OR SUPERVISED
RELEASE.—Time credits earned under this para-
graph by prisoners who successfully participate in
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recidivism reduction programs or productive activ-
ities shall be applied toward time in prerelease cus-
tody or supervised release. The Director of the Bu-
reau of Prisons shall transfer eligible prisoners, as
determined under section 3624(g), into prerelease
custody or supervised release.

(D) INELIGIBLE PRISONERS.—A prisoner is ineligi-
ble to receive time credits under this paragraph if
the prisoner is serving a sentence for a conviction
under any of the following provisions of law:

(i) Section 32, relating to destruction of aircraft
or aircraft facilities.

(ii) Section 33, relating to destruction of motor
vehicles or motor vehicle facilities.

(iii) Section 36, relating to drive-by shootings.

(iv) Section 81, relating to arson within special
maritime and territorial jurisdiction.

(v) Section 111(b), relating to assaulting, resist-
ing, or impeding certain officers or employees
using a deadly or dangerous weapon or inflict-
ing bodily injury.

(vi) Paragraph (1), (7), or (8) of section 113(a),
relating to assault with intent to commit mur-
der, assault resulting in substantial bodily in-
jury to a spouse or intimate partner, a dating
partner, or an individual who has not attained
the age of 16 years, or assault of a spouse, inti-
mate partner, or dating partner by strangling,
suffocating, or attempting to strangle or suffo-
cate.

(vii) Section 115, relating to influencing, imped-
ing, or retaliating against a Federal official by
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injuring a family member, except for a threat
made in violation of that section.

(viii) Section 116, relating to female genital mu-
tilation.

(ix) Section 117, relating to domestic assault by
a habitual offender.

(x) Any section of chapter 10, relating to biolog-
ical weapons.

(xi) Any section of chapter 11B, relating to
chemical weapons.

(xii) Section 351, relating to Congressional,
Cabinet, and Supreme Court assassination, kid-
napping, and assault.

(xiii)) Section 521, relating to criminal street
gangs.

(xiv) Section 751, relating to prisoners in cus-
tody of an institution or officer.

(xv) Section 793, relating to gathering, trans-
mitting, or losing defense information.

(xvi) Section 794, relating to gathering or deliv-
ering defense information to aid a foreign gov-
ernment.

(xvii) Any section of chapter 39, relating to ex-
plosives and other dangerous articles, except
for section 836 (relating to the transportation of
fireworks into a State prohibiting sale or use).

(xviii) Section 842(p), relating to distribution of
information relating to explosives, destructive
devices, and weapons of mass destruction, but
only if the conviction involved a weapon of mass
destruction (as defined in section 2332a(c)).
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(xix) Subsection (f)(3), (h), or (i) of section 844,
relating to the use of fire or an explosive.

(xx) Section 871, relating to threats against the
President and successors to the Presidency.

(xxi) Section 879, relating to threats against for-
mer Presidents and certain other persons.

(xxii) Section 924(e), relating to unlawful pos-
session or use of a firearm during and in rela-
tion to any crime of violence or drug trafficking
crime.

(xxiii) Section 1030(a)(1), relating to fraud and
related activity in connection with computers.

(xxiv) Section 1091, relating to genocide.

(xxv) Any section of chapter 51, relating to hom-
icide, except for section 1112 (relating to man-
slaughter), 1113 (relating to attempt to commit
murder or manslaughter, but only if the convie-
tion was for an attempt to commit manslaugh-
ter), 1115 (relating to misconduct or neglect of
ship officers), or 1122 (relating to protection
against the human immunodeficiency virus).

(xxvi) Any section of chapter 55, relating to kid-
napping.
(xxvii) Any offense under chapter 77, relating to

peonage, slavery, and trafficking in persons, ex-
cept for sections 1593 through 1596.

(xxviii) Section 1751, relating to Presidential
and Presidential staff assassination, kidnap-
ping, and assault.

(xxix) Section 1791, relating to providing or pos-
sessing contraband in prison.

(xxx) Section 1792, relating to mutiny and riots.
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(xxxi) Section 1841(a)(2)(C), relating to inten-
tionally killing or attempting to kill an unborn
child.

(xxxii) Section 1992, relating to terrorist attacks
and other violence against railroad carriers and
against mass transportation systems on land,
on water, or through the air.

(xxxiii) Section 2113(e), relating to bank rob-
bery resulting in death.

(xxxiv) Section 2118(c), relating to robberies
and burglaries involving controlled substances
resulting in assault, putting in jeopardy the life
of any person by the use of a dangerous weapon
or device, or death.

(xxxv) Section 2119, relating to taking a motor
vehicle (commonly referred to as “carjacking”).

(xxxvi) Any section of chapter 105, relating to
sabotage, except for section 2152.

(xxxvii) Any section of chapter 109A, relating to
sexual abuse.

(xxxviii) Section 2250, relating to failure to reg-
ister as a sex offender.

(xxxix) Section 2251, relating to the sexual ex-
ploitation of children.

(x]) Section 2251A, relating to the selling or buy-
ing of children.

(xli) Section 2252, relating to certain activities
relating to material involving the sexual exploi-
tation of minors.

(xlii) Section 2252A, relating to certain activities
involving material constituting or containing
child pornography.
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(xliii) Section 2260, relating to the production of
sexually explicit depictions of a minor for impor-
tation into the United States.

(xliv) Section 2283, relating to the transporta-
tion of explosive, biological, chemical, or radio-
active or nuclear materials.

(xlv) Section 2284, relating to the transportation
of terrorists.

(xlvi) Section 2291, relating to the destruction of
a vessel or maritime facility, but only if the con-
duct that led to the conviction involved a sub-
stantial risk of death or serious bodily injury.

(xlvii) Any section of chapter 113B, relating to
terrorism.

(xlviii) Section 2340A, relating to torture.
(xlix) Section 2381, relating to treason.

(I) Section 2442, relating to the recruitment or
use of child soldiers.

(liy An offense described in section
3559(c)(2)(F'), for which the offender was sen-
tenced to a term of imprisonment of more than
1 year, if the offender has a previous conviction,
for which the offender served a term of impris-
onment of more than 1 year, for a Federal or
State offense, by whatever designation and
wherever committed, consisting of murder (as
described in section 1111), voluntary man-
slaughter (as described in section 1112), assault
with intent to commit murder (as described in
section 113(a)), aggravated sexual abuse and
sexual abuse (as described in sections 2241 and
2242), abusive sexual contact (as described in
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sections 2244(a)(1) and (a)(2)), kidnapping (as
described in chapter 55), carjacking (as de-
scribed in section 2119), arson (as described in
section 844(f)(3), (h), or (i)), or terrorism (as de-
scribed in chapter 113B).

(lii) Section 57(b) of the Atomic Energy Act of
1954 (42 U.S.C. 2077(b)), relating to the engage-
ment or participation in the development or
production of special nuclear material.

(liii) Section 92 of the Atomic Energy Act of
1954 (42 U.S.C. 2122), relating to prohibitions
governing atomic weapons.

(liv) Section 101 of the Atomic Energy Act of
1954 (42 U.S.C. 2131), relating to the atomic en-
ergy license requirement.

(Iv) Section 224 or 225 of the Atomic Energy Act
of 1954 (42 U.S.C. 2274, 2275), relating to the
communication or receipt of restricted data.

(Ivi) Section 236 of the Atomic Energy Act of
1954 (42 U.S.C. 2284), relating to the sabotage
of nuclear facilities or fuel.

(Ivii) Section 60123(b) of title 49, relating to
damaging or destroying a pipeline facility, but
only if the conduct which led to the conviction
involved a substantial risk of death or serious
bodily injury.

(Iviii) Section 401(a) of the Controlled Sub-
stances Act (21 U.S.C. 841), relating to manu-
facturing or distributing a controlled substance
in the case of a conviction for an offense de-
scribed in subparagraph (A), (B), or (C) of sub-
section (b)(1) of that section for which death or
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serious bodily injury resulted from the use of
such substance.

(lix) Section 276(a) of the Immigration and Na-
tionality Act (8 U.S.C. 1326), relating to the
reentry of a removed alien, but only if the alien
is described in paragraph (1) or (2) of subsection
(b) of that section.

(Ix) Section 277 of the Immigration and Nation-
ality Act (8 U.S.C. 1327), relating to aiding or
assisting certain aliens to enter the United
States.

(Ixi) Section 278 of the Immigration and Nation-
ality Act (8 U.S.C. 1328), relating to the impor-
tation of an alien into the United States for an
immoral purpose.

(Ixii) Any section of the Export Administration
Act of 1979 (50 U.S.C. 4611 et seq.)

(Ixiii) Section 206 of the International Emer-
gency Economic Powers Act (50 U.S.C. 1705).

(Ixiv) Section 601 of the National Security Act of
1947 (50 U.S.C. 3121), relating to the protection
of identities of certain United States under-
cover intelligence officers, agents, informants,
and sources.

(Ixv) Subparagraph (A)({) or (B)({i) of section
401(b)(1) of the Controlled Substances Act (21
U.S.C. 841(b)(1)) or paragraph (1)(A) or (2)(A)
of section 1010(b) of the Controlled Substances
Import and Export Act (21 U.S.C. 960(b)), re-

2 So in original. Probably should be followed by a period.
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lating to manufacturing, distributing, dispens-
ing, or possessing with intent to manufacture,
distribute, dispense, or knowingly importing or
exporting, a mixture or substance containing a
detectable amount of heroin if the sentencing
court finds that the offender was an organizer,
leader, manager, or supervisor of others in the
offense, as determined under the guidelines
promulgated by the United States Sentencing
Commission.

(Ixvi) Subparagraph (A)(vi) or (B)(vi) of section
401(b)(1) of the Controlled Substances Act (21
U.S.C. 841(b)(1)) or paragraph (1)(F) or (2)(F)
of section 1010(b) of the Controlled Substances
Import and Export Act (21 U.S.C. 960(b)), re-
lating to manufacturing, distributing, dispens-
ing, or possessing with intent to manufacture,
distribute, or dispense, a mixture or substance
containing a detectable amount of N-phenyl-N-
[1-(2-phenylethyl)-4-piperidinyl] propanamide,
or any analogue thereof.

(Ixvii) Subparagraph (A)(viii) or (B)(viii) of sec-
tion 401(b)(1) of the Controlled Substances Act
(21 U.S.C. 841(b)(1)) or paragraph (1)(H) or
(2)(H) of section 1010(b) the Controlled Sub-
stances Import and Export Act (21
U.S.C. 960(b)), relating to manufacturing, dis-
tributing, dispensing, or possessing with intent
to manufacture, distribute, or dispense, or
knowingly importing or exporting, a mixture of
substance containing a detectable amount of
methamphetamine, its salts, isomers, or salts of
its isomers, if the sentencing court finds that the
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offender was an organizer, leader, manager, or
supervisor of others in the offense, as deter-
mined under the guidelines promulgated by the
United States Sentencing Commission.

(Ixviii) Subparagraph (A) or (B) of section
401(b)(1) of the Controlled Substances Act (21
U.S.C. 841(b)(1)) or paragraph (1) or (2) of sec-
tion 1010(b) of the Controlled Substances Im-
port and Export Act (21 U.S.C. 960(b)), relating
to manufacturing, distributing, dispensing, or
possessing with intent to manufacture, distrib-
ute, or dispense, a controlled substance, or
knowingly importing or exporting a controlled
substance, if the sentencing court finds that—

(I) the offense involved a mixture or sub-
stance containing a detectable amount of N-
phenyl-N-[1-(2-phenylethyl)-4-piperidinyl]
propanamide, or any analogue thereof; and
(IT) the offender was an organizer, leader,
manager, or supervisor of others in the of-
fense, as determined under the guidelines
promulgated by the United States Sentenc-
ing Commission.

(E) DEPORTABLE PRISONERS INELIGIBLE TO APPLY
TIME CREDITS.—

(i) IN GENERAL.—A prisoner is ineligible to ap-
ply time credits under subparagraph (C) if the
prisoner is the subject of a final order of re-
moval under any provision of the immigration
laws (as such term is defined in sec-
tion 101(a)(17) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(17))).
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(i) PROCEEDINGS.—The Attorney General, in
consultation with the Secretary of Homeland
Security, shall ensure that any alien described
in section 212 or 237 of the Immigration and Na-
tionality Act (8 U.S.C. 1182, 1227) who seeks to
earn time credits are subject to proceedings de-
scribed in section 238(a) of that Act (8
U.S.C. 1228(a)) at a date as early as practicable
during the prisoner’s incarceration.

(5) RISK REASSESSMENTS AND LEVEL ADJUSTMENT.—
A prisoner who successfully participates in evidence-
based recidivism reduction programming or produc-
tive activities shall receive periodic risk reassessments
not less often than annually, and a prisoner determined
to be at a medium or high risk of recidivating and who
has less than 5 years until his or her projected release
date shall receive more frequent risk reassessments. If
the reassessment shows that the prisoner’s risk of re-
cidivating or specific needs have changed, the Bureau
of Prisons shall update the determination of the pris-
oner’s risk of recidivating or information regarding the
prisoner’s specific needs and reassign the prisoner to
appropriate evidence-based recidivism reduction pro-
gramming or productive activities based on such
changes.

(6) RELATION TO OTHER INCENTIVE PROGRAMS.—The
incentives described in this subsection shall be in addi-
tion to any other rewards or incentives for which a pris-

oner may be eligible.
$ ok sk
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