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(I) 

QUESTIONS PRESENTED 

The Horseracing Integrity and Safety Act of 2020 
(Act), 15 U.S.C. 3051 et seq., allows the Horseracing In-
tegrity and Safety Authority (Authority), a private en-
tity, to assist the Federal Trade Commission in the en-
forcement of the statute.  The questions presented are 
as follows:  

1. Whether the Act’s rulemaking provisions violate 
the private nondelegation doctrine.  

2. Whether the Authority’s directors are officers of 
the United States who must be appointed in accordance 
with the Appointments Clause. 
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In the decision below, the Fifth Circuit held that the 
enforcement provisions of the Horseracing Integrity 
and Safety Act of 2020, 15 U.S.C. 3051 et seq., violate 
the private nondelegation doctrine.  The federal govern-
ment and the Horseracing Integrity and Safety Author-
ity have both filed petitions for writs of certiorari seek-
ing review of that holding.  The parties that have chal-
lenged the statute’s constitutionality agree that this 
Court should grant those petitions.  See Gulf Coast 
Cert. Resp. 3-6; Texas Cert. Resp. 1; National Horse-
men Cert. Resp. 13-20. 

The challengers have also filed their own petitions 
for writs of certiorari, which present additional ques-
tions.  See Gulf Coast Pet. i; Texas Pet. i; National Horse-
men Pet. i.  But those additional issues do not warrant 
this Court’s review. 

1. Texas and the National Horsemen contend (Texas 
Pet. 16-32; National Horsemen Pet. 8-11) that the Act’s 
rulemaking provisions violate the private nondelegation 
doctrine on their face.  For the reasons given in the brief 
for the federal respondents in Oklahoma v. United 
States, No. 25-1325, that contention lacks merit and 
does not warrant further review.  Both courts of appeals 
to have considered the issue since FCC v. Consumers’ 
Research, 606 U.S. 656 (2025)—the Fifth Circuit in this 
case and the Sixth Circuit in Oklahoma—agree that the 
Act’s rulemaking provisions are constitutional.  

Texas argues (Texas Pet. 28-29) that the Fifth Cir-
cuit’s decision in this case conflicts with decisions of the 
Third, Fourth, and Ninth Circuits.  See United States 
v. Frame, 885 F.2d 1119 (3d Cir. 1989), cert. denied, 493 
U.S. 1094 (1990); Pittston Co. v. United States, 368 F.3d 
385 (4th Cir. 2004), cert. denied, 544 U.S. 904 (2005); 
Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479 (9th 
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Cir.), cert. denied, 506 U.S. 999 (1992).  But those deci-
sions were issued long before Congress enacted the 
Horseracing Act; they involved other federal statutes; 
and all three courts ultimately upheld the challenged 
statutes against private nondelegation claims.  See 
Frame, 885 F.2d at 1128-1129; Pittston, 368 F.3d at 393-
398; Riverbend, 958 F.2d at 1488.  The courts’ decisions 
upholding other statutes provide no basis for inferring 
that the courts would have struck down this statute.   

Texas and the National Horsemen also argue (Texas 
Pet. 27-28; National Horsemen Pet. 9-10) that the deci-
sion below conflicts with the D.C. Circuit’s decision in 
Association of American Railroads v. United States 
Department of Transportation, 721 F.3d 666 (2013), va-
cated and remanded on other grounds, 575 U.S. 43 
(2015).  But that case, too, did not involve the Horserac-
ing Act.  And this Court vacated the D.C. Circuit’s deci-
sion after determining that the entity at issue was not 
actually a private body.  See Department of Transpor-
tation v. Association of American Railroads, 575 U.S. 
43, 46 (2015).  Given the absence of a circuit conflict, the 
challenge to the Act’s rulemaking provisions does not 
warrant this Court’s review.  

2. Gulf Coast Racing contends (Gulf Coast Pet. 15-
36) that the Horseracing Authority’s directors are offic-
ers of the United States who must be selected in accord-
ance with the Appointments Clause, U.S. Const. Art. II, 
§ 2, Cl. 2.  That contention likewise lacks merit and does 
not warrant further review.  

The Appointments Clause requires that “Officers of 
the United States” be appointed by the President with 
the advice and consent of the Senate; by the President 
alone; by the courts of law; or by the heads of depart-
ments.  U.S. Const. Art. II, § 2, Cl. 2.  To be an officer 
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of the United States, a person must “occupy a ‘continu-
ing’ position established by law” and “  ‘exercis[e] signif-
icant authority pursuant to the laws of the United 
States.’  ”  Lucia v. SEC, 585 U.S. 237, 245 (2018) (cita-
tions omitted).   

Gulf Coast Racing has not established a violation of 
the Appointments Clause.  The Authority recommends 
rules that the Federal Trade Commission (FTC) may 
adopt, reject, or modify, and recommends sanctions 
that an FTC administrative law judge and the FTC it-
self may review de novo.  See Gov’t Br. at 7-12, Okla-
homa, supra (No. 25-1325).  Such purely recommenda-
tory functions do not amount to “significant authority 
pursuant to the laws of the United States.”  Lucia, 585 
U.S. at 245 (citation omitted).   

At least in the circumstances of this case, moreover, 
Gulf Coast Racing’s Appointments Clause claims add 
nothing to its private nondelegation claims.  The Au-
thority’s recommendatory functions do not entail the 
exercise of governmental power at all.  See Gov’t Br. at 
7-12, Oklahoma, supra (No. 25-1325).  A fortiori, they 
do not entail the “significant authority” needed to es-
tablish a violation of the Appointments Clause.  Lucia, 
585 U.S. at 245 (emphasis added; citation omitted). 

The Fifth Circuit’s decision rejecting Gulf Coast 
Racing’s Appointments Clause challenge does not con-
flict with any decision of another court of appeals; no 
Appointments Clause issue was raised in the Sixth Cir-
cuit case.  Further review of that challenge is not war-
ranted.  
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CONCLUSION 

The petitions for writs of certiorari should be denied.   

Respectfully submitted. 

LUCAS CROSLOW 
General Counsel 
Federal Trade Commission 

 D. JOHN SAUER 
Solicitor General 

BRETT A. SHUMATE 
Assistant Attorney General 

DANIEL AGUILAR 
CAROLINE W. TAN 

Attorneys 

OCTOBER 2026 

 


