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Questions Presented
The questions presented for review are:

I.  Whether a rebuttable presumption standard of
review should apply to a defendant’s appeal of his
sentence challenging that the sentence is in violation
of the 18 U.S.C.§3553(A).

II. Whether the pattern of activity pursuant to
U.S.S.G. §4B1.5(b)(1) applies to a sex offense case
where the two criminal acts occurred close in time on
the same afternoon; and;

III. Whether U.S.S.G. §2G2.1 enhancement for use
of a computer in a case involving child pornography is
improper due to its inherent and nearly universal
application in such cases resulting in a double
counting for the same conduct?
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Parties to the Proceeding
The Petitioner is Soumya Rudra.

The Respondent is the United States of America.
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Introduction

The Guidelines as applied to the petitioner overstate
the actual wrongfulness of his conduct by assigning
enhancements that disproportionately inflate his
offense level, even if they are legally sustainable.
Because the United States Sentencing Guidelines do
not for the most part address mitigating factors in its
calculations, the result at guideline total fail to fully
account for critical mitigating factors. This 1is
particularly true where, as here, the mitigation
includes a diagnosis of a severe mental health
disorder. When viewed through the lens of 18 U.S.C. §
3553(a), these enhancements exaggerate the severity
of a defendant’s conduct, which should require a
variance to ensure proportionality and fairness in
sentencing.

In that regard, the five-level enhancement under
U.S.S5.G. §4B1.5(b)(1) for a "pattern of activity"
misrepresents the facts of Petitioner Rudra’s case.
This enhancement is based on two acts of sexual
activity occurring within a single afternoon. The
victim stated that a brief interlude separated these
instances, yet the events took place during a single
encounter. Courts have found that the “separate
occasions” requirement necessitates incidents with
clear temporal separation and non-continuous
conduct. This conduct as a pattern lacks alignment
with precedent, creating an inflated representation of
Petitioner Rudra’s behavior and unjustly increasing
the offense level.

The enhancements applied to Petitioner Rudra’s
case exaggerate the severity of his conduct and result
in an inflated offense level. Correctly assessing these
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factors would yield a more proportionate offense level,
ensuring the sentence reflects the actual nature of the
conduct without unnecessary inflation. This
recalibration would better align with the sentencing
principles outlined in 18 U.S.C. § 3553(a).

Granting a downward variance to Petitioner Rudra’s
sentence would have served the purpose of not
perpetuating the flaws inherent in the Guidelines’
treatment of enhancements, such as those under §§
4B1.5()(1) and USSG §2G2.2(b)(6), the use of a
computer, significantly inflate his offense level.
Because the guidelines fail to enumerate specific
factors to account for mitigating facts the resultant
guideline total in inappropriate and does not allow for
an appropriate proportionality evaluation. A
sentencing variance is required to better reflect the
specific circumstances the case, aligning the
punishment with both statutory requirements and the
principles of fairness and justice articulated in United
States v. Stall, 581 F.23d 276, 277 (6th Cir.2009)
(emphasizing the necessity of individualized
sentencing under § 3553(a), particularly where rigid
application of the guidelines produces a result
inconsistent with proportionality and justice).
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Petition for a Writ of Certiorari

Petitioner, Soumya Rudra, respectfully prays that a
writ of certiorari issue to review the judgment below of
the Sixth Circuit Court of Appeals entered in this case.

Opinions Below

This opinion of the Sixth Circuit Court of Appeals,
appears at Appendix A-1 to the petition.

Jurisdiction

The Sixth Circuit Court of Appeals issued its opinion
on January 9, 2026. Jurisdiction of this Court is
conferred pursuant to 28 U.S.C. §§ 1257.

Relevant Statutory Provisions Involved
UNITED STATES CODE SECTION 3553 (a)

(a) Factors To Be Considered in Imposing a
Sentence.—The court shall impose a sentence
sufficient, but not greater than necessary, to comply
with the purposes set forth in paragraph (2) of this
subsection. The court, in determining the particular
sentence to be imposed, shall consider—

(1) the nature and circumstances of the offense and
the history and characteristics of the defendant;

(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just
punishment for the offense;

(B) to afford adequate deterrence to criminal
conduct;

(C) to protect the public from further crimes of the
defendant; and

(D) to provide the defendant with needed
educational or vocational training, medical care, or
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other correctional treatment in the most effective
manner;

RELEVANT USSG PROVISIONS
§ 4B1.5(B)—-

In any case in which the defendant’s instant offense
of conviction is a covered sex crime, neither § 4B1.1
[Career Offender] nor subsection (a) of this guideline
applies, and the defendant engaged in a pattern of
activity involving prohibited sexual conduct:=

(1) The offense level shall be 5 plus the offense level
determined under Chapters 2 and Three.

§ 2G2.1(b)(6)--

If, for the purpose of producing sexually explicit
material or for the purpose of transmitting such
material live, the offense involved

(A) The knowing misrepresentation of a
participant’s identity to persuade, induce, entice,
coerce, or facilitate the travel of, a minor to engage in
sexually explicit conduct; or

(B) The use of a computer or an interactive
computer service to (1) persuade, induce, entice, coerce
or facilitate the travel of, a minor to engage in sexually
explicit conduct, or to otherwise solicit participation by
a minor in such conduct; or (i1) solicit participation
with a minor in sexually explicit conduct, increase by
2 levels.

Statement of the Case

A federal grand jury returned an indictment against
the Petitioner on January 9, 2024. The indictment
included three counts; Count One -Travel in Interstate
Commerce for Purpose of Illicit Sexual Conduct. 18
U.S.C. § 2423(b); Count Two- Transportation of Visual
Depictions of Real Minors Engaged in Sexually
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Explicit Conduct. 18 U.S.C. §§ 2252(a)(1) and (b); and

Count Three - Possession of Child Pornography. 18
U.S.C.§ 2252A(a)(5)(B & (b)(2).

The petitioner, a citizen of India, was 42 years of age
when arrested in Allentown, Pennsylvania, and
transported him to the Northern District of Ohio to
face charges. On

August 15, 2024, he entered a guilty plea to all three
counts of the indictment without a formal plea
agreement.

On January 16, 2025, the court conducted a
sentencing hearing. At the sentencing hearing, the
defense presented sealed mitigation exhibits,
including a psychological report. The evidence
established that Soumya Rudra, born in 1982, a native
of Kolkata, India, emigrated to the United States in
2007 for advanced studies in molecular biology. After
completing his Ph.D. at Lehigh University in 2013 and
a postdoctoral fellowship at Drexel University, Rudra
embarked on a successful career in biotechnology.
Throughout his professional life, he grappled privately
with anxiety and episodes of major depression
stemming from early-life neurological illness, high
familial expectations, and perceived personal failures,
including unsuccessful attempts at marriage and
personal relationships.

Petitioner Ruda traveled to Ohio from Pennsylvania
to meet an underage girl he had been communicating
with via a dating application. This journey initiated a
series of events that led to his arrest at a hotel room
with the victim, Ohio. Law enforcement found him
with the minor and seized his mobile phone and other
digital devices from the hotel room, which contained
unused condoms and substances identified as generic
Viagra. Rudra admitted he had sexual intercourse
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with the victim. When questioned about a second
mstance of sexual intercourse, he stated he wore a
condom, but that they had not gone “all the way.” The
subsequent investigation and analysis of electronic
devices revealed possession of sexually explicit images,
including those of minors. The forensic examination
confirmed that, while some downloaded images
depicted girls significantly younger than the victim,
there was no conclusive evidence establishing Rudra's
awareness of their ages. The case documents further
reflect that the victim actively misrepresented her age,
which Rudra said he relied upon.

Psychological evaluation by Dr. Sandra McPherson
characterized Rudra as suffering from major
depressive disorder and trauma-related stress
conditions that significantly impaired his judgment
and contributed directly to his criminal actions. The
evaluation emphasized his low risk for recidivism,
absence of predatory tendencies, capacity for
meaningful rehabilitation, and genuine remorse.
Additionally, character testimony from family,
professional colleagues, and lifelong friends uniformly
portrayed these actions as aberrational and
inconsistent with his lifelong character, further
underscoring the appropriateness of therapeutic and
rehabilitative interventions rather than extended
incarceration.

The district court placed little weight on the
mitigating evidence supportive of a downward
variance and imposed concurrent prison sentences of
360, 240, and 120 months on Counts 1, 2, and 3, .

Petitioner Rudra filed a notice of appeal to the Sixth
Circuit Court of Appeals. The circuit court affirmed the
sentence in its entirety.
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Reasons for Granting the Petition

I. The Whether a rebuttable presumption
standard of review should apply to a defendant’s
appeal of his sentence challenging that the
sentence is in violation of the 18 U.S.C. §3553(A).

It 1s acknowledged that this Court has established a
high bar to find that the district court has abused its
discretion in finding whether § 3553(a) factors justify
a variance. United States v. Gall, 552 U.S. 38, 51, 128
S.Ct. 586, 169 (2007) acknowledging that Gall states
that circuit courts may presume that within-guideline
sentences are presumably substantively reasonable.

Ibid. The Sixth Circuit applies the rebuttable
presumption. United States v. Miller, 73 F.4th 427, 431
(6th Cir. 2023) Therein lies the problem.

The U.S.S.G. rarely enumerates specific factors of
mitigation. A district court is not required to give much
weight, if any, to a factor presented a mitigation if the
resulting sentence is within the guideline range. Had
a factor present, such as a diagnosed mental illness
been enumerated as a factor in the guideline
calculations, the guideline level would be necessarily
lower than it i1s with a presumption of substantive
reasonableness.

In some ways 18 U.S.C. § 3553(a) is at conflict with
the guidelines. The statute provides four
considerations -- retribution, deterrence,
incapacitation, and rehabilitation -- which constitute
the purposes of sentencing generally. A court must
fashion a sentence “to achieve the purposes . . . to the
extent that they are applicable” in a given case. §
3551(a). Tapia v. United States, 564 U.S. 319, 131
S.Ct. 2382 (2011). But the rebuttable presumption of
the courts discretionary decisions make it too easy for
serious mitigation to be ignored or given less weight
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than it deserves. If the evidence were factored into the
calculations, the purposes of § 3553(a) would be more
likely to be met. A variance consideration would not
be necessary.

While this Court may not interpose its will onto the
Guideline Commission to incorporate more mitigating
factors into the applications, it may change the review
standards to disallow a rebuttable presumption as to
whether a sentence is far greater than necessary to
meet the purposes of a that statute. Thus, for example,
if a defendant’s guideline calculations which resulted
n a level 40, would have been a level 36 if a 4 level
reduction were in place for a diagnosis of a severe
mental illness, a court finding of a level 40 would not
provide a presumption of reasonableness.

In Rudra’s case, Dr. Sandra McPherson’s
psychological evaluation provides compelling evidence
for a lower guideline level, but this could only be
achieved through a variance in his sentencing. The
report diagnoses Rudra with major depressive
disorder and trauma-related stress among other
factors. He was not afforded a variance based on the
existing factors. Because of the presumption of
reasonableness afforded on appellate review, the issue
becomes in essence unreviewable, even on an abuse of
discretion standard.

II. Whether the pattern of activity pursuant
to U.S.S.G. §4B1.5(b)(1) applies to a sex offense
case where the two criminal acts occurred close
in time on the same afternoon.

The district court’s application of a five-level
enhancement under U.S.S.G. § 4B1.5(b)(1) is
unsupported by the record and inconsistent with the
guideline’s intended purpose. The enhancement
requires at least two “separate occasions” of prohibited
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sexual conduct, but the facts in Rudra’s case
demonstrate a single, continuous course of conduct
that occurred within a brief, two-hour window 1in one
hotel room on the same afternoon.

There was no meaningful temporal or contextual
separation between the alleged instances of conduct.
At most, there was a brief interruption wherein the
parties reclothed and subsequently re-engaged in
similar behavior, which under prevailing interpretive
principles does not constitute distinct “occasions.”

The holding of the Sixth Circuit is incongruent with
the spirit of decisions such as United States v. Isaac,
987 F.3d 980 (11th Cir. 2021), where the court found a
pattern only when production of child pornography
occurred on two distinct calendar days and was not
“continuous.” Unlike Isaac, where conduct was clearly
divided by intervening days, Petitioner Rudra’s case
ivolves two alleged acts that occurred during the
same encounter in a hotel room. Courts have
previously declined to apply § 4B1.5(b)(1) where the
conduct was so intertwined in time and circumstance
as to be indistinguishable as separate events.

In support of its holding, the Sixth Circuit noted that
no circuit court has overturned the application of §
4B1.5(b)(1) because the incidents were too close in
time. United States v.

Sadeek, 77 F.4th 320 (5th Cir. 2023); Opinion p. 12-
13. But a lack of such a holding is not dispositive of
the issue. Sadeek merely held that distinct sexual
assaults, even occurring on the same or different days,
may qualify as “separate occasions.” That court did not
address hours apart without the parties leaving the
room.

At sentencing, the Court stated: “Despite happening
on the same day and despite happening within a four-
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hour period of time, the parties clearly clothed
themselves before engaging in another sexual act
which indicates there was a clear stopping point
between the acts.” (Sentencing Transcript, pg. 21).
This reasoning effectively converts minor physical
movements and momentary breaks into new
"occasions," thereby broadening § 4B1.5(b)(1) beyond
its Intended scope and running counter to the
approach taken in other circuits.

The Sixth Circuit by-passed this argument
somewhat by finding that the pattern could be
established by finding the second improper sexual
occasion could be fulfilled by his production of child
pornography through an extensive period of online
communication with a second girl. Rudra was not
charged for this offense. Indeed, this argument was not
raised in the district court.

III. Whether U.S.S.G. §2G2.1 enhancement for
us of a computer in a case involving child
pornography is improper due to its inherent and
nearly universal application in such cases
resulting in a double counting for the same
conduct.

Here, Petitioner Rudra’s same conduct that formed
the basis of the offense also formed the basis of the two-
level enhancement pursuant to §2G2.2(b)(5). This
guideline enhancement presumes that use of a
computer in child pornography offenses increases
culpability. However, in modern cases, the use of a
computer is nearly universal and no longer aggravates
the offense meaningfully without additional conduct.

When the guidelines were effectuated, child
pornography, as well as pornography in general, were
generally found and distributed in paper documents,
primarily undergrown magazines. Currently, one
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would venture to guess that almost no federal child
pornography cases are based upon a defendant’s
purchase of paper materials. This would be
particularly true in the case of the guideline
enhancements based upon the number of images
viewed here. One cannot imagine the size of a library
needed to contain 2500 images.

Here, the Sixth Circuit noted that the guidelines do
not require the government to prove more than an
“incidental” role in the offense. Opinion at p.9. That is
the point. The mere possession on the computer would
be incidental in every case.

Therefore, the use of a computer as a guideline
enhancement is for all practicality an improper double
enhancement. It is understood that no Circuit has not
found that the application of U.S.S.G. §2G2.2(b)(5) to
an offense of 18USC §2252(a)(2) and (b)(1) constitute
double counting for an enhancement of using a
computer. United States v. Walters, 775 F.3d 778 (6th
Cir.2015). “Double counting occurs when precisely the
same aspect of a defendant's conduct factors into his
sentence in two separate ways.” United States v.
Walters, at 782 (internal quotation marks removed).
“[N]Jo double counting occurs if the defendant is being
punished for distinct aspects of his conduct.” United
States v. Battaglia, 624 F.3d 348, 351 (6th Cir. 2010).

Double counting is permitted where “it appears that
Congress or the Sentencing Commission intended to
attach multiple penalties to the same conduct.” Id.

The double-counting concerns have been
acknowledged by courts and commentators. In United
States v. Hanson, 561 F.Supp.2d 1004, 1009-10 (E.D.
Wis. 2008), the court reasoned that “[u]lse of a
computer does not, on its own, constitute aggravating
conduct." The Commission itself recognized that the
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enhancement makes little sense when “online
pornography comes from the same pool of images
found in specialty magazines or adult bookstores.”
Moreover, to the extent computer use may aggravate
an offense, it does not do so in every case. The
difference between emailing images to one person
versus operating a website to distribute child
pornography en masse 1is substantial. The
enhancement, however, applies indiscriminately—
even where, as here, there is no evidence of widespread
dissemination, use of a computer to entice or groom a
child, or use to display images to a minor.

Subsection (F) duplicates the “distribution” element
of his conviction under § 2252(a)(2) and therefore
constitutes Impermissible double counting.
Subsections (A) through (E) articulate actions that
aggravate a typical case of distribution. Subsections
(A) and (B) draw a distinction between distribution
alone and distribution for the purposes of a quid pro
quo; subsections (C), (D), and (E) apply increases for
distribution to a minor. By contrast, subsection (F)
adds a two-level enhancement “solely for committing
the act.” This unjustly punishes Rudra twice for the
same conduct: once as an element of the offense, and
again as an enhancement to the offense.

Conclusion

For the foregoing reasons, the petition for a writ of
certiorari should be granted.

Respectfully submitted,

/s / Kimberly Kendall Corral
KIMBERLY KENDALL CORRAL
Counsel of Record for Petitioner Rudra

Dated: June , 2026
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No. 25-3040
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
UNITED STATES OF AMERICA,
Plaintiff-Appellee,

v.

SOUMYA RUDRA,

Defendant-Appellant.
ORDER

Before: SUTTON, Chief Judge, and BOGGS and
BLOOMEKATZ, Circuit Judges.

BOGGS, Circuit Judge. Soumya Rudra pleaded
guilty to three federal sex offenses: travel in
interstate commerce for the purpose of engaging in
ilicit sexual conduct, transportation of visual
depictions of real minors engaged in sexually explicit
conduct, and possession of child pornography. The
district court sentenced Rudra to 360 months in
prison and levied a $50,000 fine. Rudra challenges his
sentence as procedurally and substantively
unreasonable. We affirm.

I

Soumya Rudra engaged in sexually explicit
conversations with several minor girls from
approximately 2020 to 2023. On November 23, 2023,
Rudra, who was 41 years old, traveled from his
Pennsylvania residence to Ohio with plans to meet one
of these minors (“Victim 17), with whom he had been
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communicating for several months. He rented a hotel
room and picked Victim 1 up from her residence the
next morning. Rudra returned with her to the hotel
and, over her expressed nervousness, removed her
clothes and engaged in sexual intercourse. Rudra and
Victim 1 then reclothed, after which Rudra again
removed the minor’s clothes and engaged in sexual
intercourse. The two acts of sexual intercourse
occurred within approximately four hours. After-
wards, Rudra and Victim 1 left the hotel to eat dinner
before returning to the hotel.

Tips from Victim 1’s mother and a friend led local
police to discover Rudra with the minor at the hotel
that evening. Upon questioning, Rudra claimed that
Victim 1 was 16 years old, Ohio’s age of consent.

Victim 1, meanwhile, indicated that she told Rudra
she was 15 years old; in reality, she was only 14. Police
arrested Rudra and brought him to the station for
questioning. Investigators conducted an initial review
of the contents of Rudra’s phone and noticed
conversations with seven other minor females on a
Google chat application. Authorities released Rudra
the next day without filing charges but retained his
phone for further investigation.

After returning to his Pennsylvania home, Rudra
accessed the Google chat application through another
device and deleted the email address associated with
that account. His actions irretrievably destroyed chats
with seven underage girls. Agents applied for a search
warrant, but Google could not restore this data, forcing
investigators to rely on notes based on their initial
observations of the conversations.

Rudra did not completely thwart the investigation,
however. Forensic analysis uncovered 2 images and 18
videos depicting child pornography on Rudra’s phone.
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Investigators identified three unique victims: Victim
1, an 11-year-old victim (“Victim 2”), and a victim of
unknown age believed to live abroad. In an interview
with law-enforcement officers in July 2024, Victim 2
reported that Rudra engaged her in sexual
conversations and requested nude photographs,
prompt- ing her, at his behest, to create and send him
images depicting herself masturbating.

Federal authorities arrested Rudra on December 4,
2023, pursuant to a criminal complaint. A grand jury
in the Northern District of Ohio returned a three-count
indictment against him on January 9, 2024. Count 1
charged Rudra with traveling in interstate commerce
for the purpose of engaging in illicit sexual conduct, in
violation of 18 U.S.C. § 2423(b). Count 2 charged him
with interstate transportation of visual depictions of
real minors engaged in sexually explicit conduct, in
violation of 18 U.S.C. § 2252(a)(1), (b). Count 3 alleged
possession of child pornography, in violation of 18
U.S.C. § 2252A(a)(5)(B). The statute charged in Count
1, the most serious offense, authorized a term of
imprisonment for 30 years or a fine, or both. 18 U.S.C.
§ 2423(b). Rudra pleaded guilty to all three counts on
August 15, 2024, without a plea agreement.

In preparation for sentencing, a probation officer
calculated an advisory Sentencing Guide- lines range
of 360 months to 720 months, and fine of $50,000 to
$250,000, based on a total offense level of 42 and
criminal history category of I. To reach this
calculation, the probation officer grouped counts 2 and
3 into “Count Group 1.” Both offenses in Count Group
1 correspond to an offense level specified in USSG
§2G2.2. Applying USSG §2G2.2(c)(1), however, the
probation officer determined that the more serious
production-of-child-pornography Guideline at USSG

§2G2.1, which carries a base offense level of 32,
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should govern based on Rudra’s conduct toward Victim
2. Starting from that baseline, the probation officer
applied three enhancements: a 4-level victim-age
enhancement under USSG §2G2.1(b)(1)(A), a 2-level
computer-usage enhancement under USSG
§2G2.1(b)(6)(B)(i), and a 2-level obstruction-of-justice
enhancement under USSG

§3C1.1. This process generated an adjusted offense
level of 40 for Count Group 1.

The probation officer next analyzed the adjusted
offense level for Count 1. Starting with the base offense
level of 24 under USSG §2G1.3(a)(4), the probation
officer computed an adjusted offense level of 30 after
applying 2-level enhancements for undue influence,
computer usage, and engaging in a sex act. USSG
§2G1.3(b)(2)(B); USSG §2G1.3(b)(3)(A); USSG
§2G1.3(b)(4)(A).

Having computed an adjusted offense level of 40 for
Count Group 1 and 30 for Count 1, the probation
officer determined a combined adjusted offense level
of 40 through the multiple-count-adjustment process
described in Chapter 3 of the Guidelines. Because
Count Group 1’s adjusted offense level exceeded Count
1’s adjusted offense level by 10, the probation officer
concluded that Count 1 did not require any offense-
level increase under USSG §3D1.4.

Finishing the offense-level calculation, the
probation officer increased the combined adjusted
offense level by 5 under USSG §4B1.5(b)(1)’s
enhancement for engaging in a pattern of activity
involving prohibited sexual conduct and deducted 3
levels for Rudra’s acceptance of responsibility. This
yielded a total recommended offense level of 42. Paired
with Rudra’s criminal history category of I, the
probation officer’s calculations corresponded to an
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advisory Guidelines range of 360 months to 720
months, and a fine of $50,000 to $500,000.

Rudra objected to the probation officer’s grouping,
cross-reference, and enhancement decisions. The
district court overruled those objections after hearing
argument at Rudra’s sentencing hearing. Proceeding to
pronounce sentence, the district court made extensive
factual findings regarding the nature and
circumstances of the offense and Rudra’s history and
characteristics. The district court summarized the
Pre-Sentence Report (PSR), which documented the
investigation, Rudra’s sophisticated background as a
Ph.D.-educated scientist for a large pharmaceutical
company, his history of physical and mental-health
challenges, and his finances. The PSR found that
Rudra had a net worth of more than $344,000, with
about $150,000 held in bank accounts that he owned
personally or jointly with his ex-wife. The district court
also considered letters of support and a psychological
evaluation submitted on Rudra’s behalf. The
psychological report, prepared by a clinical and
forensic psychologist retained by Rudra’s attorney,
claimed a link between Rudra’s conduct and his
depressive condition, exacerbated by physical pain,
marital challenges, and substance abuse.

Ultimately, on Count 1, the court sentenced Rudra
to 360 months of imprisonment—the statutory
maximum and the low end of the advisory Guidelines
range—to be served concurrently with a 240-month
sentence of Count 2 and a 120-month sentence on
Count 3. The court also levied a $50,000 fine, in
addition to $22,300 in various assessments.

Rudra timely appealed and we exercise jurisdiction
under 28 U.S.C. § 1291.

IT
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We review sentences for procedural and substantive
reasonableness under a deferential abuse-of-discretion
standard. Gall v. United States, 552 U.S. 38, 51 (2007);
United States v. Jeter, 721 F.3d 746, 755 (6th Cir.
2013). Where a procedural challenge appeals the
application of particular Guidelines provisions, we
review the district court’s interpretations of the
Guidelines de novo and its factual findings for clear
error. United States v. Coleman, 158 F.4th 687, 693
(6th Cir. 2025). We disregard errors that affect neither
the advisory Guidelines range nor the sentence im-
posed. Fed. R. Crim. P.52(a); United States v. Cruz, 976

F.3d 656, 663 (6th Cir. 2020).

The district court imposed a procedurally and
substantively reasonable sentence. The district court’s
offense-level calculation rests upon sufficient facts to
justify each of the relevant Guidelines provisions and
enhancements. Having appropriately determined an
offense level of 42, the district court did not abuse its
discretion in sentencing Rudra within the
corresponding advisory range. It also properly
accounted for the totality of Rudra’s financial
circumstances in levying a fine that he could afford
with his current assets.

A

A sentence is procedurally reasonable if the district
court properly calculates the Guidelines range, treats
that range as advisory, considers the sentencing
factors in 18 U.S.C. § 3553(a), refrains from
considering impermissible factors, does not clearly err
in finding facts, and adequately explains its sentence.
United States v. Rayyan, 885 F.3d 436, 440 (6th Cir.
2018) (citing Gall, 552 U.S. at 51). The propriety of the
district court’s Guidelines calculation depends on how
it grouped offenses, identified the relevant base-
offense levels, and applied offense- and offender-
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specific enhancements. See Cruz, 976 F.3d at 661-64.

Rudra argues that the district court imposed a
procedurally unreasonable sentence because its
Guidelines calculation derived from erroneous
grouping and enhancement decisions. As in the district
court, Rudra contends that Count 1 should be grouped
with the other offenses, that the production cross-
reference should not apply to Count Group 1, and that
the enhancements for victim age, computer usage,
obstruction, undue influence, and pattern of
prohibited sexual conduct should not apply. The
district court did not abuse its discretion, however,
because each Guidelines provision embraces Rudra’s
conduct. The district court accordingly arrived at the
proper offense level, which would not change even if
the court had grouped Count 1 with the other offenses.

1

We first evaluate the district court’s Guidelines
calculations for Count Group 1, which generated a
higher adjusted offense level than Count 1. Rudra
claims that the district court started with the wrong
base offense level by applying the cross-reference for
production of child pornography under USSG
§2G2.2(c)(1) and compounded the error by improperly
applying enhancements for victim age, computer
usage, and obstruction of justice. But we find no error.

First, USSG §2G2.2(c)(1)’s cross-reference applies
because Rudra caused Victim 2 to create new images
depicting child pornography. The production cross-
reference applies if “the offense involved causing,
transporting, permitting, or offering or seeking by
notice or advertisement, a minor to engage in sexually
explicit conduct for the purpose of producing a visual
depiction of such conduct.” USSG §2G2.2(c)(1). By its
own terms, this provision contains two components:



A8

covered conduct and mental state. Production of child
pornography, defined as the creation of new material,
lies at the heart of the Guideline’s covered conduct. See
United States v. Sims, 708 F.3d 832, 835 (6th Cir. 2013)
(defining production of child pornography); United
States v. Garcia, 411 F.3d 1173, 1179 (10th Cir. 2005)
(explaining that the Guideline also punishes “the
active solicitation for the production” of child
pornography). While we have not addressed the issue,
other circuits have held that a defendant possesses the
requisite mental state if he acts with even a secondary
purpose of creating a visual depiction of sexually
explicit material. United States v. Veazey, 491 F.3d
700, 706—07 (7th Cir. 2007) (citing cases).

Rudra’s conduct falls within the Guideline’s
proscription because he caused Victim 2 to produce
new sexually explicit images. He claims that the
evidence showed nothing “beyond a generic solicitation
for an image that might already exist”—in other
words, that he received child pornography from Victim
2 but did not cause her to produce new material.
Appellant Br. at 14. But the district court did not
clearly err in finding to the contrary. District judges
need find facts for sentencing purposes only by a
preponderance of the evidence. United States v. Gates,
461 F.3d 703, 708 (6th Cir. 2006). They may consider
any source of evidence with a “minimal indicium of
reliability beyond mere allegation.” United States v.
Lalonde, 509 F.3d 750, 768 (6th Cir. 2007) (citation
modified). This “relatively low hurdle” permits district
judges to consider information without regard for the
rules of evidence or confrontation requirements.
United States v. Armstrong, 920 F.3d 395, 398 (6th Cir.
2019) (citation modified).

In overruling Rudra’s objection that he received, but
did not produce, child pornography, the district court
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relied on the government’s representation at
sentencing that Victim 2 told investigators that she
“created the picture at [Rudra]’s behest.” R.68 at 12—
13. This assertion bears more than a minimal indicium
of reliability because of its specificity and its
consistency with other record evidence. Unlike cases
where the district court relies on mere assertions
without any factual basis, detail, or explanation, this
proffer of hearsay evidence bore specificity that
allowed the court to assess its reliability and afforded
Rudra the opportunity to attack its veracity. Cf.
United States v. Lowenstein, 108 F.3d 80, 83—84 (6th
Cir. 1997). The government did not merely allege that
Rudra produced child pornography; rather, it cited
specific evidence that, if credited, would prove that
allegation. Moreover, other sources in the record
reinforce the conclusion that Rudra produced new
material. Rudra admitted in his plea allocution that he
“coercled] the victims to send [him] pictures and videos
of the victims engaged in sexually explicit conduct,
including the victims masturbating while fully nude.”
R.46 at 21-22. And the PSR recounted Victim 2’s
interview with investigators consistent with the
government’s oral representation by stating that the
minor “had sent [Rudra] a video depicting herself
engaging in masturbation.” R.50 at 6. All of this
provided a sufficient basis for the district court to
conclude by a preponderance of the evidence that
Rudra produced child pornography.

Rudra acted with the requisite mental state to
satisfy the enhancement’s second element. Plain-error
review governs Rudra’s mental-state argument
because he did not object to the district court’s failure
to make a purpose finding. United States v. Golson, 95
F.4th 456, 461-62 (6th Cir. 2024). A defendant cannot
surmount the demanding hurdles of plain-error review
if the record supports the application of a particular
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enhancement. See id. at 462. But while other circuits
have cautioned against reducing USSG §2G2.2(c)(1) to
a strict-liability provision, see United States v.
Crandon, 173 F.3d 122, 129-31 (3d Cir. 1999), Rudra
points to no binding precedent in this circuit that
requires district courts to make a particular purpose
finding—a failure that by itself precludes a finding of
plain error. United States v. Prather, 138 F.4th 963,
976 (6th Cir. 2025). Moreover, our sister circuits
appear to agree that a defendant need only act with
a secondary purpose of producing a visual depiction of
sexually explicit conduct, not necessarily a sole
purpose. See Veazey, 491 F.3d at 706-07. Even if we
departed from that interpretation to require a finding
that the defendant acted with the sole purpose of
producing such a depiction, we would not find plain
error in the application of that enhancement to an
adult whose entire relationship with an 11-year- old
girl centers on exchanging sexually explicit messages
and images.

Second, the district court properly applied a 4-level
victim-age enhancement under USSG §2G2.1(b)(1)(A)
because Victim 2 was 11 years old when Rudra
prompted her to create and send him explicit images.
Rudra maintains that the enhancement should not
apply because Rudra did not know her age. But the
enhancement’s plain text does not impose any
knowledge requirement, actual or constructive. The
text simply states that “if the offense involved a minor
who had not attained the age of twelve years, increase
by 4 levels.” USSG §2G2.1(b)(1) (citation modified).
The Sentencing Commission knows how to impose
knowledge requirements. See, e.g., USSG

§2G2.1(0)(3). It did not here. Where an
enhancement’s “language 1is unambiguous, our
analysis begins and ends there.” United States v.
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Gould, 30 F.4th 538, 543 (6th Cir. 2022).

Third, our precedent squarely forecloses Rudra’s
claim that the 2-level enhancement for computer
usage should not apply because his computer usage to
communicate with Victim 2 “was merely incidental
and inherent to the offense.” Appellant Br. at 17. The
enhancement applies if the offense involved “the use of
a computer or an interactive computer service to
persuade, induce, entice, coerce, or facilitate the travel

of, a minor to engage in sexually explicit conduct.”
USSG

§2G2.1(b)(6)(B) (citation modified). By its own
terms, the Guideline does not require the government
to prove that computer usage played more than an
“incidental” role in the offense. (Even if it did, the
government could surely sustain that burden here
where Rudra relied exclusively on computers and the
internet to coerce Victim 2 to send him explicit
photographs). And the frequency or “inherency” with
which the enhancement applies does not undermine
its validity, especially where the enhancement
addresses a real harm—the potentially permanent
capture and retention of a record of child abuse—and
Congress insists on its widespread usage. See United
States v. Lynde, 926 F.3d 275, 279-81 (6th Cir. 2019)
(rejecting “wholesale” challenges to com- parable
USSG §2G2.2 enhancements based on their alleged

failures to distinguish among offenders).

Fourth, Rudra obstructed justice, subjecting him to
USSG §3C1.1’s 2-level enhancement, because he
deleted his Google chats with minors despite knowing
that the police had retained his cell phone for further
mvestigation. The enhancement applies if “(1) the
defendant willfully obstructed or impeded, or
attempted to obstruct or impede, the administration of
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justice with respect to the investigation . . . of the
instant offense of conviction, and (2) the obstructive
conduct related to [the offense of conviction or a closely

related offense].” USSG §3C1.1.

Rudra initially attacks the application of this
enhancement by claiming that “there was no actual
obstruction” because “no material evidence was
withheld from law enforcement or the court; the
[Google] messages were recovered in full.” Appellant
Br. at 26-27. This argument misstates the law and
misrepresents the facts. By its plain text, which
references completed acts and attempts alike, the
Guideline punishes obstruction regardless of whether
it results in evidentiary destruction. More importantly
for this case, however, Rudra did destroy evidence by
deleting his Google chats. The PSR recounts how
investigators initially noticed chats with minors saved
on Rudra’s Google application but returned to find
those chats blank. Investigators obtained a search
warrant to retrieve the deleted data from Google, but
to no avail—the chats were permanently lost.

Rudra committed this obstruction willfully because
he knew that investigators had retained his phone,
which provided access to the Google chats. To satisfy
the Guideline’s definition, obstructive conduct must
occur with the defendant’s “knowledge that he . . . is
the subject of an investigation.” United States v. Boyd,
312 F.3d 213, 217 (6th Cir. 2002) (citation modified). A
defendant need not be detained or charged to meet this
standard. Rather, knowledge of a pending
investigation can be established when a law-
enforcement officer questions a defendant about
suspected offenses and indicates that the investigation
will continue. Id. at 215, 217—-18 (affirming obstruction
enhancement where a probationer deleted evidence of
child pornography in between an initial home visit by
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a probation officer, who announced that he would
return in a few days for a more thorough investigation,
and that subsequent visit). The enhancement applies
regardless of whether authorities filed charges before
obstructive conduct occurred or whether the same
authorities who initiated the investigation wind up
prosecuting the defendant. Ibid.; see also Amendment
693 to the Sentencing Guidelines (Nov. 1, 2006).

Just as a defendant receives notice of a pending
investigation when told to expect a follow- up
interview, so too when the defendant knows that police
have retained evidence of suspected crimes. Because
Rudra deleted the Google chats despite knowing that
police had retained a device capable of accessing those
chats, the enhancement properly applies, no matter
Rudra’s initial re- lease from custody without charges
nor the case’s evolution from a state to federal
investigation.

2

Because we find no error in the calculations that
generated an adjusted offense level of 40 for Count
Group 1, we need not resolve Rudra’s claims regarding
the Guidelines calculations for Count 1 because that
offense did not affect Rudra’s ultimate offense level.
Even after including three enhancements (two of
which, computer usage and undue influence, Rudra
challenges), Count 1 generated an adjusted offense
level of 30—too low to increase the offense level under
the multiple-count-adjustment process. See USSG
§3D1.4. This would render harmless any error in
excluding Count 1 from Count Group 1 and applying
the undue-influence and computer-usage
enhancements under USSG §2G1.3. See Cruz, 976
F.3d at 663. Any such error “must be disregarded.”
Ibid. (quoting Fed. R. Crim. P. 52(a)).
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Rudra’s final procedural challenge, appealing the
district court’s imposition of a 5-level enhancement
under USSG §4B1.5(b), fails because Rudra’s
encounter with Victim 1 and communications with
Victim 2 constitute a pattern of activity involving
prohibited sexual conduct.

As relevant here, the Guideline applies if “the
defendant engaged in a pattern of activity involving
prohibited sexual conduct.” USSG §4B1.5(b).
Prohibited sexual conduct includes interstate travel
for the purpose of meeting a minor for sex and
production of child pornography. See USSG §4B1.5
Application Note 4(A)(1), (i1). A defendant engages in a
“pattern of activity” if prohibited sexual conduct occurs
“on at least two separate occasions.” United States v.
Paauwe, 968 F.3d 614, 618 (6th Cir. 2020) (quoting
USSG §4B1.5 Application Note 4(B)(1)). Such conduct
must be “repeated and related” but “could well
encompass more than one victim” and may involve
different types of prohibited sexual conduct. Id. at 617;
United States v. Broxmeyer, 699 F.3d 265, 270, 285—86
(2d Cir. 2012) (identifying attempted production of
child pornography with one victim and sexual
intercourse with a different victim as separate
occasions of prohibited conduct).

Perhaps, as the district court concluded, Rudra’s
multiple acts of sexual intercourse with Victim 1 on
November 24, 2023, constitute two occasions of
prohibited sexual conduct. The district court cited the
Fifth Circuit’s observation that no circuit court “has
overturned the application of §4B1.5(b)(1) because the
‘separate occasions’ of prohibited conduct occurred too
close together in time.” United States v. Sadeek, 77
F.4th 320, 327 (5th Cir. 2023). Indeed, the Guideline’s
text places no express temporal minimum to recognize
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separate occasions, and Rudra’s two sexual assaults of
Victim 1—which occurred within four hours in the
same hotel room—were separated by a period when
the two reclothed. But cf. Wooden v. United States, 595
U.S. 360, 370 (2022) (interpreting the word “occasion”
in the Armed Career Criminal Act to hold that a
defendant who burgles ten storage units on the same
night, at the same place, and by the same means
commits his crimes on one occasion, even though that
conduct could support ten convictions).

Regardless of whether Rudra’s two acts of sexual
intercourse with Victim 1 constitute one occasion or
two, we may affirm by broadening the lens to evaluate
Rudra’s conduct with Victim 1 and Victim 2. See United
States v. Davist, 481 F.3d 425, 427 (6th Cir. 2007)
(noting our authority to affirm on any grounds
supported by the record, even for direct criminal
appeals). At a minimum, his interstate travel to have
sex with Victim 1 on November 24, 2023, counts as one
occasion of prohibited sexual conduct and his
production of child pornography through Victim 2 over
an ex- tensive period of online communication supplies
a second. His conduct can trigger the enhancement
even though he was never charged for production of
child pornography. United States v. Wandahsega, 924
F.3d 868, 886 (6th Cir. 2019). The district court did not
err in applying the enhancement.

B

Rudra next mounts a substantive reasonableness
challenge, claiming that the total offense level
“overstated the severity of his conduct and
necessitated a variance to ensure proportionality and
fairness in sentencing.” Appellant Br. at 33. A variance
refers to a sentence outside the advisory Guidelines
range based on the weighing of the 18 U.S.C. § 3553(a)
factors. United States v. Grams, 566 F.3d 683, 686—87
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(6th Cir. 2009) (per curiam). An appeal of a district
court’s denial of a variance confronts a high bar: we
review for abuse of discretion and give “due deference”
to the district court’s determination of whether the §
3553(a) factors justify a variance. United States v.
Robinson, 892 F.3d 209, 213 (6th Cir. 2018) (quoting
Gall, 552 U.S. at 51). Because the district court did not
abuse its discretion in weighing those factors, Rudra’s
substantive challenge fails.

A sentence 1s substantively unreasonable if the
district court “arbitrarily selected the sentence, based
the sentence on impermissible factors, failed to
consider pertinent § 3553(a) factors, or gave an
unreasonable amount of weight to any pertinent
factor.” Id. at 213 (citation modified). A sentence is not
substantively unreasonable merely because we “might
reasonably [ ]conclude(] that a different sentence was
appropriate.” Gall, 552 U.S. at 51. Gall states that
circuit courts may presume that a within-Guidelines
sentence 1s substantively reasonable. Ibid. We apply
that rebut- table presumption in this circuit. United
States v. Miller, 73 F.4th 427, 431 (6th Cir. 2023).

The district court’s 360-month sentence—at the
low-end of the advisory Guidelines range and the
statutory maximum for Count 1—passes this
deferential review. The district court thoroughly
considered § 3553(a)’s factors and applied them to the
facts, both favorable and unfavorable to Rudra. The
judge weighed Rudra’s offense conduct against his
personal background and criminal history. He
accounted for various mitigation evidence, including
letters of support from Rudra’s family and friends in
addition to Rudra’s history of mental-health
struggles, marital stress, and substance abuse, as
expressed by Rudra himself and through a
psychological report submitted on his behalf. The
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judge explained his reasoning in detail, especially his
skepticism of Rudra’s argument that he presented a
low risk of recidivism. His analysis betrayed no sign
that he relied on impermissible factors. And he
explained how Rudra’s sentence would comport with
the typical penalties given to defendants with the
same offense level and criminal history.

The district court fashioned “a stiff, but reasonable”
sentence. Rayyan, 885 F.3d at 442-43. That it
balanced the § 3553(a) factors differently than Rudra
would prefer offers “no basis for second guessing that
judgment.” Id. at 443.

C

Finally, Rudra appeals the $50,000 fine as
procedurally and substantively  unreasonable,
claiming that the district court erred by basing its
sentence on Rudra’s current assets without ac-
counting for his future earning capacity. Rudra did not
challenge the procedural reasonableness of the fine
below, so we review procedural reasonableness for
plain error and substantive reason- ableness for abuse
of discretion. United States v. Lumbard, 706 F.3d 716,
725,728 (6th Cir. 2013). Rudra cannot surmount these
hurdles. The district court did not abuse its
discretion in finding that a defendant worth more than
$340,000 could pay a fine of $50,000, the low end of the
Guidelines range. In fashioning a fine, a district court
must consider “the defendant’s income, earning
capacity, and financial resources.” 18 U.S.C. §
3572(a)(1); see also USSG §5E1.2. Fines must be
“punitive,” and the defendant bears the burden of
proving “that he is unable to pay and is not likely to
become able to pay any fine.” USSG §5E1.2(a), (d). At
sentencing, the district court expressly acknowledged
that Rudra’s “incarceration has obviously adversely
affected his ability to earn monthly income or earn
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mcome.” R.68 at 48. Nevertheless, the court found
Rudra capable of paying a fine based on the amount
and liquidity of his current assets.

Rudra’s contention that a court cannot fine a
defendant with substantial, liquid net worth merely
because incarceration will limit his earning potential
would undermine § 3572(a)(1)’s requirement to
consider the defendant’s present financial
circumstances. No factor alone determines whether a
defendant can pay a fine. Just as a court may fine a
defendant with low current assets but higher earning
potential, so too may a court fine a defendant with high
current assets and lower earning potential. Cf. United
States v. May, 430 F. App’x 520, 528-29 (6th Cir.
2011).

For the foregoing reasons, we AFFIRM.
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