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APPENDIX A
PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 23-1854

D.C., by his parents and guardians, Trevor Chaplick
and Vivian Chaplick; TREVOR CHAPLICK; VIVIAN
CHAPLICK; HEAR OUR VOICES, INC., on behalf of
themselves and all others similarly situated; JAMES
BINGHAM; M.B., by his parents and guardians, James
Bingham and Sheila Bingham; SHEILA BINGHAM,

Plaintiffs — Appellants,

V.

FAIRFAX COUNTY SCHOOL BOARD; VIRGINIA
DEPARTMENT OF EDUCATION; DR. MICHELLE
REID, Superintendent of Fairfax County Public
Schools, in her official capacity; LISA COONS,

Defendants — Appellees.

Appeal from the United States District Court for the
Eastern District of Virginia, at Alexandria. Michael
Stefan Nachmanoff, District Judge. (1:22-cv-01070-

MSN-IDD)

Argued: May 9, 2024 Decided: March 19, 2026

Before KING, GREGORY, and RUSHING, Circuit
Judges.

Affirmed by published opinion. Judge Rushing wrote
the opinion, in which Judge King joined. Judge Greg-
ory wrote a dissenting opinion.
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ARGUED: William Randolph Merrill, SUSMAN
GODFREY LLP, Houston, Texas, for Appellants. Brian
David Schmalzbach, MCGUIREWOODS LLP, Rich-
mond, Virginia; Julia Bougie Judkins, FAIRFAX
COUNTY PUBLIC SCHOOLS, Falls Church, Virginia,
for Appellees. ON BRIEF: Alan M. Grimaldi, Oral D.
Pottinger, Eric A. White, MAYER BROWN LLP, Wash-
ington, D.C.; Aderson Francois, Civil Rights Law Clinic,
GEORGETOWN LAW, Washington, D.C.; Michael Ad-
amson, SUSMAN GODFREY LLP, Houston, Texas;
Craig T. Merritt, R. Braxton, MERRITTHILL, PLLC,
Richmond, Virginia, for Appellants. Jeanne-Marie
Burke, FAIRFAX COUNTY PUBLIC SCHOOLS, Falls
Church, Virginia, for Appellees Fairfax County School
Board and Dr. Michelle Reid. Jason S. Miyares, Attor-
ney General, Andrew N. Ferguson, Solicitor General,
OFFICE OF THE ATTORNEY GENERAL OF VIR-
GINIA, Richmond, Virginia; Jackie Lynn White, II, Ty-
sons, Virginia, Farnaz Farkish Thompson, MCGUIRE-
WOODS LLP, Washington, D.C., for Appellees Virginia
Department of Education and Lisa Coons.

RUSHING, Circuit Judge:

Two students, their parents, and a nonprofit or-
ganization sued the Virginia Department of Education
and the Fairfax County School Board, alleging those
entities systemically violated the Individuals with Dis-
abilities Education Act (IDEA), 84 Stat. 175, as
amended, 20 U.S.C. § 1400 et seq. The district court
dismissed their complaint after finding that one stu-
dent and his parents failed to exhaust their adminis-
trative remedies, the other student and his parents
had a duplicative suit pending, and the nonprofit or-
ganization lacked standing to sue. We affirm.



3a
I.

The IDEA offers States federal funds to assist in
educating children with certain disabilities. 20 U.S.C.
§ 1412; see also id. § 1401(3)(A)(1). In exchange for those
funds, a State commits to provide a “[f]ree appropriate
public education” (FAPE) to eligible children. Id.
§ 1412(a)(1). A FAPE consists of ““special education and
related services’ . . . tailored to meet a child’s ‘unique
needs.” Fry v. Napoleon Cmty. Schs., 580 U.S. 154, 158
(2017) (quoting 20 U.S.C. § 1401(9), (26), (29)). The pri-
mary mechanism for providing a FAPE to each child is
an “individualized education program” (IEP). 20 U.S.C.
§§ 1412(a)(4), 1414(d). An IEP is a comprehensive doc-
ument prepared by teachers, school officials, and par-
ents that “spells out a personalized plan to meet all of
the child’s ‘educational needs.” Fry, 580 U.S. at 158
(quoting 20 U.S.C. § 1414(d)(1)(A), (B)).

Although the IDEA envisions a cooperative pro-
cess between parents and educators, the statute an-
ticipates that they “will not always agree.” Bouabid v.
Charlotte-Mecklenburg Schs. Bd. of Educ., 62 F.4th
851, 856 (4th Cir. 2023); see Schaffer ex rel. Schaffer v.
Weast, 546 U.S. 49, 53 (2005). Parents who oppose the
content of their child’s IEP may exercise several proce-
dural rights, such as requesting an independent edu-
cational evaluation and pursuing informal dispute res-
olution procedures. See Bouabid, 62 F.4th at 856; see
20 U.S.C. § 1415()(1), (e). If disagreements remain,
parents may seek a due process hearing in the appro-
priate state administrative forum. 20 U.S.C. § 1415(f).
“There, an impartial hearing officer determines
‘whether the child received a free appropriate public
education’ and orders appropriate relief as necessary.”
Sanchez v. Arlington Cnty. Sch. Bd., 58 F.4th 130, 133
(4th Cir. 2023) (quoting 20 U.S.C. § 1415(f)(3)(E)()).
Any party aggrieved by the hearing officer’s
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determination can then file a civil suit in state or fed-
eral court. 20 U.S.C. § 1415(1)(2)(A). The court may re-
ceive additional evidence and “grant such relief as [it]
determines is appropriate.” Id. § 1415(1)(2)(C); see Sch.
Comm. of Burlington v. Dept of Educ. of Mass., 471
U.S. 359, 369-370 (1985).

Plaintiffs are two Fairfax County students who
qualify for special education, their parents, and an ad-
vocacy organization. Student D.C. has received special
education services from Fairfax County Public Schools
(FCPS) since 2008. His parents, the Chaplicks, re-
quested a due process hearing in 2015 to challenge
FCPS’s refusal to pay for D.C. to be educated in a pri-
vate residential facility. The hearing officer ruled that
D.C.’s public school placement constituted a FAPE. Af-
ter the hearing, however, FCPS agreed to provide fi-
nancial support for D.C. to attend the day program at
a private institution rather than receive his education
in a public-school setting. Eventually, the Chaplicks
moved D.C. into a residential placement at a different
facility. FCPS declined to pay for that residential facil-
ity or conduct a new IEP meeting but agreed to pay for
D.C. to attend the day program at his previous insti-
tution. The Chaplicks did not pursue a due process
hearing to challenge that decision.

Student M.B. has received special education ser-
vices from FCPS since 2013. In 2021, his parents, the
Binghams, placed M.B. at a private day school. The
Binghams then requested a due process hearing to
challenge M.B.’s IEP, which provided for his educa-
tion in a public school and denied funding for private
school. The hearing officer agreed with FCPS that a
public-school setting constituted a FAPE for M.B.
M.B. and the Binghams sued in federal district court
to contest the hearing officer’s determination, and
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that suit remained pending when the present lawsuit
was filed.

The final Plaintiff is Hear Our Voices, Inc. (HOV).
HOV is a “private, non-profit member organization”
established “to protect and advocate for the rights of
persons with disabilities and to safeguard the rights
of individuals with developmental disabilities.” J.A.
25. “HOV’s members include” the Chaplicks, the Bing-
hams, and “other residents of Virginia and Fairfax
County.” J.A. 25.

Plaintiffs filed their first amended complaint in
this purported class action in 2023. They alleged that
the Fairfax County School Board, the Virginia Depart-
ment of Education, and their respective superinten-
dents systemically violated the IDEA, depriving D.C.,
M.B., and similarly situated students of a FAPE. In six
counts, the complaint alleged that Defendants failed to
provide a FAPE; violated the IDEA by not providing
“appropriate procedural safeguards” including “a fair
and impartial due process hearing before a qualified
and impartial hearing officer,” J.A. 111-113; and de-
prived Plaintiffs of due process and equal protection of
the laws by interfering with “their property and liberty
interest in [a] FAPE, their property interest in an ad-
equate IEP, and their liberty interest in an Impartial
Due Process Hearing,” J.A. 108.

Defendants moved to dismiss the complaint, and
after a hearing the district court granted the motion.
The court reasoned that D.C. and the Chaplicks could
not pursue this lawsuit because they had failed to ex-
haust the IDEA’s administrative remedies before fil-
ing suit; M.B. and the Binghams must be dismissed
from the case because they had previously filed a sep-
arate federal lawsuit raising duplicative claims that
remained pending before a different judge; and HOV
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lacked standing to sue on behalf of itself or its identi-
fied members. Plaintiffs appealed all three rulings.

IL.

We begin with the Chaplicks and administrative
exhaustion. “Whether a plaintiff has properly ex-
hausted all administrative remedies is a pure ques-
tion of law that we review de novo.” E.L. ex rel. Lors-
son v. Chapel Hill-Carrboro Bd. of Educ., 773 F.3d
509, 514 (4th Cir. 2014).

“[W]e have consistently held that a plaintiff must
exhaust her administrative remedies before bringing
... an action” under the IDEA’s judicial review provi-
sion. K.I. v. Durham Pub. Schs. Bd. of Educ., 54 F.4th
779, 788 (4th Cir. 2022) (quoting E.L., 773 F.3d at 513—
514); see 20 U.S.C. § 14153G)(2)(A), (B). The statute also
requires a plaintiff to “exhaust[]” the IDEA’s adminis-
trative processes “before . . . filing . . . a civil action un-
der [other] laws seeking relief that is also available un-
der [the IDEA].” 20 U.S.C. § 1415()); see Luna Perez v.
Sturgis Pub. Schs., 143 S. Ct. 859, 863 (2023). If a plain-
tiff seeks relief for the denial of a FAPE and a remedy
the IDEA provides, he must exhaust the statute’s ad-
ministrative processes regardless of the law on which
he bases his claim. Luna Perez, 143 S. Ct. at 865; Fry,
580 U.S. at 165. We determine whether a suit seeks
relief for the denial of a FAPE by looking to “the sub-
stance, or gravamen,” of the complaint. Fry, 580 U.S.
at 165.

The IDEA’s exhaustion requirement applies to
every claim in Plaintiffs’ complaint. Counts III, IV, V,
and VI allege that Defendants failed to “comply with
the IDEA” by failing “to ensure that all children with
disabilities residing in [the jurisdiction] receive a free
appropriate public education.” J.A. 111, 112, 115, 116.
These counts assert claims under the IDEA itself, so
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they necessarily invoke the statute’s exhaustion re-
quirement. Cf. Fry, 580 U.S. at 170 (“[Section]
1415(])’s premise is that the plaintiff is suing under a
statute other than the IDEA.”).

While Counts I and IT assert constitutional due pro-
cess and equal protection violations, in substance they
seek relief for the denial of a FAPE. Specifically, Counts
I and II allege Defendants interfered with or deprived
Plaintiffs of “their property and liberty interest in [a]
FAPE, their property interest in an adequate IEP, and
their liberty interest in an Impartial Due Process Hear-
ing” under the IDEA. J.A. 108; see J.A. 110 (alleging
deprivation of “neutral procedures applied by an impar-
tial and unbiased decision maker” in IDEA due process
hearings and “denial of [their] right to a free public ed-
ucation”). The gravamen of these counts is that Defend-
ants have failed to comply with the IDEA’s various pro-
cedural requirements, with the result that D.C., M.B,,
and other unnamed children have been denied a FAPE.
Plaintiffs seek declaratory relief and injunctions requir-
ing Defendants “to comply with” the IDEA in various
ways. J.A. 119, 121, 122, 124, 127. Both are “form|s] of
relief” traditionally available under the IDEA. Luna
Perez, 143 S. Ct. at 864; see Sch. Comm. of Burlington,
471 U.S. at 370.

Plaintiffs were therefore required to exhaust the
IDEA’s administrative processes before filing this ac-
tion. The Chaplicks concede they did not do so because
they did not pursue a due process hearing to challenge
FCPS’s decisions declining to conduct a new IEP
meeting, refusing to pay for D.C.’s residential facility,
and concluding that the private institution day pro-
gram was sufficient to provide a FAPE to D.C.—the
very decisions about which they complain in this law-
suit. Instead, they assert three grounds for an
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exception to the exhaustion requirement. We find
none persuasive.

First, the Chaplicks argue that exhaustion would
be “futile or inadequate . . . as a legal matter” because
the administrative process cannot resolve their “wide-
ranging” claims and provide commensurate relief.
Opening Br. at 27; see Honig v. Doe, 484 U.S. 305, 327
(1988) (suggesting “parents may bypass the adminis-
trative process where exhaustion would be futile or in-
adequate”); K.I., 54 F.4th at 793 & n.8 (recognizing a
“narrow” futility exception). But see Luna Perez, 143
S. Ct. at 865 (declining to address “whether IDEA’s
exhaustion requirement is susceptible to a judge-
made futility exception”). This argument fails for mul-
tiple reasons.

As an initial matter, administrative proceedings
would not be futile or inadequate to resolve the Chap-
licks’ complaints about D.C.’s education. Had they pur-
sued a due process hearing, the hearing officer would
have been empowered to agree with their arguments
about D.C.’s placement and award him what the Chap-
licks, not FCPS, consider a FAPE. If the hearing officer
awarded D.C. a FAPE, the Chaplicks would have no
reason (and no standing) to pursue this lawsuit. See
E.L., 773 F.3d at 516 (finding exhaustion would not
have been futile “because the review officer clearly
could have granted [the student] relief, had she
availed herself of the opportunity to appeal”). Indeed,
that’s the purpose of administrative exhaustion: to
give the state and local education agencies an oppor-
tunity to resolve a parent’s concerns in the first in-
stance. See id. at 514 (“The IDEA’s exhaustion re-
quirement serves the important purpose of allowing
states to use their special expertise to resolve educa-
tional disputes.”).
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The Chaplicks respond that their complaint alleges
systemic violations of the IDEA beyond those in D.C.’s
individual case. As examples, they note allegations
that hearing officers “rely on false testimony from
school officials” and “routinely exclude parents’ expert
witnesses from testifying,” Reply Br. 11, and allega-
tions that Defendants “denied parents access to stu-
dent records that are required by law” and “neglected
to properly implement and oversee student IEPs,”
Opening Br. 36-37. Consolidating these individual
claims into one lawsuit, however, does not erase the
IDEA’s exhaustion requirement; there is no class ac-
tion exception. Unlike in Heldman v. Sobol, 962 F.2d
148 (2d Cir. 1992), on which the Chaplicks rely, the
complaint here does not challenge the legality of a stat-
ute or regulation itself, only the manner in which those
standards are implemented in specific cases. See id. at
159 (finding administrative exhaustion futile when
plaintiff alleged that a state statute and its implement-
ing regulation violated the IDEA). Nor is this case like
D.M. v. New Jersey Department of Education, 801 F.3d
205 (3d. Cir. 2015), where the parent agreed with the
student’s IEP but sued the state department of educa-
tion to challenge the State’s regulation of a private
school, which regulation prevented implementation of
the student’s IEP. See id. at 208, 212. Instead, in cases
like this one, courts consistently enforce the IDEA’s
exhaustion requirement. See, e.g., Roe v. Healey, 78
F.4th 11, 26 (1st Cir. 2023) (concluding that “plaintiffs
have failed to show that they are entitled to a systemic
exception to the IDEA’s exhaustion requirement, as-
suming without deciding that such an exception is
available in this circuit”); Student A ex rel. Parent A v.
S.F. Unified Sch. Dist., 9 F.4th 1079, 1084 (9th Cir.
2021) (“To our knowledge, no published opinion in this
circuit has ever found that a challenge was ‘systemic’
and exhaustion not required.”); Ass’n for Cmty. Living



10a

v. Romer, 992 F.2d 1040, 1044-1045 (10th Cir. 1993)
(enforcing exhaustion requirement despite claimed
“systemic violation”).

The Chaplicks emphasize that some of their claims
challenge the competence and neutrality of hearing of-
ficers who preside over the due process hearings that
are one step in the IDEA’s administrative process.
Those allegations do not exempt the Chaplicks from the
statute’s exhaustion requirement. Parents in Virginia
can object to a hearing officer’s appointment to their
case.! 8 Va. Admin. Code § 20-81-210(H)(3). And dissat-
1sfied parents can raise their arguments about a hear-
ing officer’s competence and neutrality when they pur-
sue judicial review of the hearing officer’s decision. See,
e.g., Sch. Bd. of the City of Norfolk v. Brown, 769 F.
Supp. 2d 928, 937 (E.D. Va. 2010) (adjudicating school
board’s argument that hearing officer demonstrated a
bias in favor of the student during due process hearing).
The Chaplicks have not shown that administrative ex-
haustion would be futile or inadequate as a legal mat-
ter.

1 “The Virginia Department of Education uses the impartial
hearing officer system that is administered by the Supreme
Court of Virginia.” 8 Va. Admin. Code § 20-81-210(B). The Exec-
utive Secretary of the Supreme Court of Virginia manages the
list of eligible hearing officers. Id. § 20-81-210(C). If a hearing
officer refuses a parent’s request to recuse himself from a case,
the parent “may proceed to file an affidavit with the Executive
Secretary.” Id. § 20-81-210(H)(3)(a). If the Executive Secretary
determines that the hearing officer should be disqualified, he will
assign a new hearing officer. Va. Hr’g Officer Sys. R. of Admin.
4(B). The Executive Secretary also “has the authority to remove
hearing officers” from the list of eligible officers on the Secre-
tary’s own initiative or upon the request of a party to an admin-
istrative matter. Id. 4(A).
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Second, the Chaplicks argue that administrative
exhaustion would be “futile as a practical matter” be-
cause the hearing officers are so biased against parents
that an adverse ruling is virtually certain. Opening Br.
40. This argument also fails. The Chaplicks contend
that all Virginia hearing officers work under a conflict
of interest because they are compensated by the Vir-
ginia Department of Education. Federal regulations
implementing the IDEA, however, expressly recognize
that state agencies may compensate their hearing of-
ficers. 34 C.F.R. § 300.511(c)(2). The Chaplicks also
present statistics allegedly showing that hearing offic-
ers nearly always rule in favor of schools and against
parents. The statistics do not demonstrate that any
hearing officer is actually biased, nor do they suggest
that the Chaplicks can gain nothing from the adminis-
trative process, which includes informal dispute reso-
lution procedures that have generated favorable re-
sults for D.C. in the past. The IDEA’s “model of cooper-
ative federalism” vests States with the authority to ad-
judicate parental complaints in the first instance.
Schaffer, 546 U.S. at 52 (internal quotation marks
omitted); see 20 U.S.C. § 1415(f), (g). And as the district
court explained, hearing officers, like other adminis-
trative officers, are entitled to a presumption of hon-
esty and integrity. D.C. v. Fairfax Cnty. Sch. Bd., No.
1:22-cv-01070, 2023 WL 4765583, at *6 (E.D. Va. July
25, 2023). Because the complaint’s allegations fail to
overcome that presumption, the Chaplicks’ practical
futility argument cannot excuse their failure to ex-
haust.

Third, the Chaplicks argue that they did not need
to exhaust their administrative remedies because this
1s a class action lawsuit and other plaintiffs, the Bing-
hams, exhausted their administrative remedies on be-
half of the entire class. Even if we were to accept the
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Chaplicks’ premise, their argument fails because, as
we will explain next, the district court permissibly dis-
missed the Binghams from this suit.

In sum, the Chaplicks have not shown that the
district court erred in dismissing their claims for fail-

ure to exhaust their administrative remedies as the
IDEA requires.

I1I.

We turn next to M.B. and the Binghams. The dis-
trict court dismissed their claims as duplicative of
those in another lawsuit then pending in the district
court before a different judge. “Trial courts are af-
forded broad discretion in determining whether to
stay or dismiss litigation in order to avoid duplicating
a proceeding already pending in another federal
court,” and we review the district court’s decision for
abuse of that discretion. Robertson v. Apker, 700 Fed.
App. 301, 302 (4th Cir. 2017) (quoting I.A. Durbin, Inc.
v. Jefferson Nat’'l Bank, 793 F.2d 1541, 1551-1552
(11th Cir. 1986)).

As a “general rule[,] . . . duplicative litigation [be-
tween two federal district courts] should be avoided.”
Great Am. Ins. Co. v. Gross, 468 F.3d 199, 206 (4th Cir.
2006). Accordingly, a “district court may stay or dis-
miss a suit that is duplicative of another federal court
suit as part of its general power to administer its
docket.” Id. at 207 n.6 (emphasis removed). A suit is
duplicative of another if ““the parties, issues and avail-
able relief do not significantly differ between the two
actions.” Robertson, 700 Fed. App. at 302 (quoting L A.
Durbin, 793 F.2d at 1551); see also McClary v. Light-
sey, 673 Fed. App. 357, 357 (4th Cir. 2017) (same);
Cottle v. Bell, 229 F.3d 1142 (Table), 2000 WL
1144623, at *1 (4th Cir. 2000) (same).
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When M.B. and the Binghams joined this lawsuit
as plaintiffs in the first amended complaint, they had
their own IDEA case pending in federal district court.
See M.B. v. Fairfax Cnty. Sch. Bd., 660 F. Supp. 3d
508, 513 (E.D. Va. 2023). In that suit, M.B. and the
Binghams alleged that FCPS had denied M.B. a FAPE
by placing him in public school and refusing to fund
his private school tuition. See id. at 513, 520. They
sought to undo the hearing officer’s determination
that M.B.’s IEP satisfied the IDEA and provided him
with a FAPE. Id. at 520.

The district court did not abuse its discretion when
it determined that the Binghams’ claims in the pend-
Ing suit were “substantially similar to the ones [they]
made 1n this case” and so dismissed the latter. D.C.,
2023 WL 4765583, at *7. “In both cases, the family
ma|[de] almost identical factual allegations.” Id. The
cases challenged the same decisions and sought relief
for the same injury, FCPS’s alleged denial of a FAPE
to M.B. And as the district court observed, entertaining
the Binghams’ claims “would create a risk of dueling
decisions coming from judges in the same courthouse.”
Id. The Binghams argue that this purported class ac-
tion presents broader claims and seeks broader relief
than their first-filed lawsuit, but the examples they of-
fer demonstrate only that the class action device con-
solidates multiple individuals’ similar grievances.
They do not refute the district court’s assessment that
the Binghams’ claims here duplicated those of their
then-pending lawsuit.2 Accordingly, the district court

2 While this appeal was pending, the district court presiding
over the Binghams’ first-filed lawsuit granted judgment in favor
of FCPS. See M.B., 660 F. Supp. 3d at 529. The parties here dis-
pute the res judicata effect of that decision, but we need not ad-
dress their arguments because the district court in this case per-
missibly dismissed the claims as duplicative.
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did not abuse its discretion by dismissing the claims
brought by M.B. and the Binghams as impermissibly
duplicative.

IV.

Lastly, we consider HOV’s standing to bring this
suit without the Chaplicks or the Binghams. The dis-
trict court dismissed HOV after concluding it lacked
standing to sue on behalf of its members or in its own
right. We review that decision de novo. See S. Walk at
Broadlands Homeowner’s Assoc. v. OpenBand at
Broadlands, LLC, 713 F.3d 175, 181 (4th Cir. 2013).

An organizational plaintiff “can assert standing
. .. as a representative of its members.” Id. at 182; see
Students for Fair Admissions, Inc. v. President & Fel-
lows of Harvard Coll., 143 S. Ct. 2141, 2157 (2023).
This associational, or representational, standing per-
mits an organization to “assert the rights of absent
third parties”—its members—and litigate on their be-
half. United Food & Com. Workers Union Loc. 75] v.
Brown Grp., Inc. (UFCW), 517 U.S. 544, 557 (1996)
(internal quotation marks omitted). Associational
standing does not expand a third party’s rights but al-
lows an organization to “rais[e] [the] legal rights” of
its members in their stead. Id. (internal quotation
marks omitted); see also Hunt v. Wash. State Apple
Advert. Comm’n, 432 U.S. 333, 342 (1977) (“|A]n asso-
ciation may have standing to assert the claims of its
members.”).

HOV cannot litigate this action on its members’ be-
half because it has not identified any member of its or-
ganization with the right to pursue these claims. See
UFCW, 517 U.S. at 556557 (acknowledging the pru-
dential nature of the limits on representational stand-
ing). According to the first amended complaint, HOV’s
members include the Chaplicks, the Binghams, and
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other unidentified individuals. As we have explained,
the Chaplicks cannot bring this suit because they failed
to exhaust their administrative remedies as the IDEA
requires. HOV therefore cannot assert any right to sue
on behalf of the Chaplicks. Associational standing does
not allow an organization “to escape the exhaustion re-
quirement for the students they are purportedly repre-
senting.” Parent/Prof. Advoc. League v. City of Spring-
field, 934 F.3d 13, 34 (1st Cir. 2019). To hold otherwise
would be inconsistent with the IDEA’s exhaustion re-
quirement “and indeed an easy way to circumvent it.”
Id. Similarly, allowing HOV to bring claims on behalf of
the Binghams that they could not bring themselves
would contradict the premise of representational stand-
ing. Cf. id.; UFCW, 517 U.S. at 556-557; S. Walk at
Broadlands, 713 F.3d at 183—184. As the district court
observed, it also would “not cure the fact that those
claims are duplicative and undercut the interest in ju-
dicial efficiency.” D.C., 2023 WL 4765583, at *3. HOV
has not identified any other member on whose behalf it
could pursue this lawsuit in a representational capac-
ity. See Summers v. Earth Island Inst., 555 U.S. 488,
498 (2009) (emphasizing that an organization must
identify the members of whose behalf it is suing).

Organizations can also sue “on their own behalf” by
satisfying “the usual standards for injury in fact, cau-
sation, and redressability that apply to individuals.”
FDA v. All. for Hippocratic Med., 144 S. Ct. 1540, 1563
(2024) (internal quotation marks omitted). HOV al-
leges that Defendants’ IDEA violations have caused it
“to divert its two principal resources, time and money,
away from several of its core efforts” like legislative
analysis “to address the harm caused by Defendants’
[actions]” by undertaking activities like “[t]alking to
parents,” “[rJeaching out to regulators,” “investigating
the special needs education problems in Virginia,” and
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“drafting op-eds on the problems with Virginia.” J.A.
25-217.

HOV has failed to allege a cognizable concrete in-
jury caused by Defendants’ actions. The “diversion of
resources” it alleges “results not from any actions
taken by [Defendants], but rather from the [organiza-
tion’s] own budgetary choices,” which cannot create a
cognizable injury. Lane v. Holder, 703 F.3d 668, 675
(4th Cir. 2012) (internal quotation marks omitted); see
All. for Hippocratic Med., 144 S. Ct. at 1563—1564
(“An organization cannot manufacture its own stand-
ing” by “expending money to gather information and
advocate against the defendant’s action.”).

HOV compares its injury to that of the organiza-
tion in Havens Realty Corp. v. Coleman, 455 U.S. 363
(1982), but the comparison is inapt. “Havens was an
unusual case.” All. for Hippocratic Med., 144 S. Ct. at
1564. There, the defendant’s actions “directly affected
and interfered with [the organization’s] core business
activities—not dissimilar to a retailer who sues a man-
ufacturer for selling defective goods to the retailer.” Id.
Defendants’ alleged IDEA violations “have not imposed
any similar impediment to [HOV’s] advocacy busi-
ness[].” Id. Rather, as the district court observed, HOV
alleges that Defendants’ actions have compelled it “to
do the very thing it was formed to do,” which is advo-
cate for “appropriate and equal education services for
students with disabilities.” D.C., 2023 WL 4765583, at
*3 (quoting J.A. 25). HOV therefore lacks standing to
sue on its own behalf, and the district court correctly
dismissed it from the case.

V.

Having concluded that none of the Plaintiffs could
properly bring this suit, the district court dismissed
the complaint. For the foregoing reasons, we affirm.
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AFFIRMED
GREGORY, Circuit Judge, dissenting:
I.

Plaintiffs allege in their complaint that the Fairfax
County Public Schools and Virginia Department of Edu-
cation “systematically” violate the Individuals with Dis-
abilities Education Act (IDEA”) by preventing parents
from receiving a fair hearing before IDEA hearing offic-
ers. J.A. 20-21. Among other allegations in the detailed
complaint, Plaintiffs claim that from 2010 to 2021, ten of
twelve hearing officers in Northern Virginia (where
Fairfax County is located) ruled in favor of parents a
combined zero times. They seek declaratory and injunc-
tive relief to bring the IDEA due process hearings into
compliance with federal law—in other words, relief that
cannot be granted by the hearing officers themselves. I
would join several of our sister circuits in recognizing
that a claim of systemic procedural defects satisfies a fu-
tility exception to the IDEA exhaustion requirement,
and therefore I would reverse the district court and re-
mand for further proceedings.

II1.

States that accept federal funding under the
IDEA commit to providing a free appropriate public
education (“FAPE”) to all children with certain disa-
bilities. 20 U.S.C. § 1401(9). A child with a qualifying
disability “acquires a substantive right” to a FAPE in
states that accept federal funding under the IDEA.
Fry v. Napoleon Cmty. Schs., 580 U.S. 154, 158 (2017)
(internal quotation marks omitted). States primarily
do this by providing an Individualized Education Pro-
gram (“IEP”), a bespoke educational plan that ac-
counts for the child’s disability. 20 U.S.C. § 1414(d).
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Anticipating that parents and local educational
agencies will not always agree on a child’s needs, the
IDEA requires that states “guarantee[] procedural safe-
guards with respect to the provision of a [FAPE].” 20
U.S.C. § 1415(a). Among the mandatory procedural
safeguards that a state must implement is an oppor-
tunity to “present a complaint with respect to any mat-
ter relating to the identification, evaluation, or educa-
tional placement of the child, or the provision of a
[FAPE].” 20 U.S.C. § 1415(b)(6). Whenever a complaint
of this kind is submitted, the parents “shall have an op-
portunity for an impartial due process hearing” before
an impartial hearing officer. 20 U.S.C. §§ 1415(f)(1)(A),
1415(f)(3)(A). In Virginia, the state Department of Ed-
ucation operates the system of due process hearings.
See 8 V. Admin. Code § 20-81-210.

Plaintiffs claim that the structure of due process
hearings in Virginia, and particularly in Fairfax
County, systematically undermines the IDEA’s guaran-
tee of due process. The complaint contains allegations
concerning illegal and unfair procedures that are too
lengthy and numerous to list in full, so I will discuss
some representative examples.

The complaint alleges that hearing officers con-
sistently delay decisions past the 45-day deadline re-
quired by 34 C.F.R. § 300.515 without requests from
any party. J.A. 57-58. For instance, one 2022 case saw
a hearing officer backdate a decision by two weeks,
which reduced the timeline for parents to appeal the
decision. J.A. 58. Despite an instruction from the U.S.
Department of Education’s Office of Special Education
Programs to track timelines for due process com-
plaints, hearing officers frequently delay issuing deci-
sions past regulatory deadlines. J.A. 57-58. This pat-
tern inhibits parents’ ability to appeal from adverse
decisions.
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The complaint suggests that hearing officers rou-
tinely accept fabricated data from local education
agencies that shows students making false progress.
J.A. 59-60. In one hearing, school officials testified
that a student could read books and count to 50 even
though they had been present at independent testing
that proved the child could do neither. J.A. 59. In a
2022 case, a teacher testified that school policy pro-
hibited her from giving grades below 50%, even when
a student failed to submit any work. J.A. 60. These
false reports undermine parents’ attempts to obtain
adequate IEPs for their children.

The complaint further alleges that VDOE and
school officials routinely engage in improper ex parte
communications with hearing officers. J.A. 61-64.
One former hearing officer has reported that these
VDOE “monitors” routinely advised him, outside the
presence of parties, to disregard expert testimony of-
fered by parents. J.A. 62. Another hearing officer
asked a local school official to delay requesting a hear-
ing so that this particular hearing officer could handle
the hearing personally. J.A. 62—63. Hearing officers’
ex parte communications with VDOE and school offi-
cials undermine the impartiality of the due process
hearings.

Plaintiffs do not challenge any particular child’s
IEP. Instead, they seek injunctions against Fairfax
County and the Virginia Department of Education to
require them to cease these—and several other—pur-
portedly routine unlawful practices. See J.A. 119-27.

II.

At issue here is whether any of the three sets of
plaintiffs properly brought a claim before the district
court. The district court dismissed each claim for a dif-
ferent reason; the Chaplicks had not exhausted their
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administrative remedies, the Binghams had brought
similar claims in a different lawsuit, and organiza-
tional plaintiff Hear Our Voices, Inc. (‘HOV”) lacked
standing to sue. I would reverse the judgment of the
district court on each of these conclusions. I discuss
each in turn.

1. The Chaplicks

The first set of plaintiffs, Trevor and Vivian Chap-
lick, have for years been embroiled in a dispute with
the Fairfax County School Board and the Virginia De-
partment of Education over the educational opportuni-
ties afforded to their son, D.C. D.C. is an educationally
disabled student with myriad challenges, including au-
tism, ADHD, Tourette’s Syndrome, and an intellectual
disability. The complaint indicates that D.C. has diffi-
culty controlling his aggressive outbursts, which have
hospitalized himself and others on multiple occasions.
In 2008, Fairfax County established an IEP for D.C.
that placed him in a public school. On the advice of in-
dependent medical professionals, the Chaplicks re-
quested that Fairfax County reconsider the IEP and
place D.C. in a residential education facility. Fairfax
County responded that D.C. was already receiving a
FAPE in his current setting. In 2015, the Chaplicks re-
quested a hearing under the IDEA, and a due process
hearing officer rejected their claims. Fairfax County ul-
timately agreed to pay for a portion of what the Chap-
licks requested, and the Chaplicks declined to request
another hearing for that decision. At no point in the
administrative process did the Chaplicks bring a
broad-scale challenge to hearing officers’ hiring, over-
sight, or decision making processes. However, since the
Chaplicks never pursued a hearing to consider D.C.’s
most recent IEP, the district court concluded that they
had failed to exhaust their administrative remedies.
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The IDEA authorizes judicial review of a due pro-
cess hearing. 20 U.S.C. § 1415(). Aggrieved parents
cannot move directly into court; they must first “ex-
haust[]” the administrative processes provided by the
IDEA. 20 U.S.C. § 1415(1). There is no dispute that the
Chaplicks did not exhaust their administrative reme-
dies. The only question is whether their failure to ex-
haust their administrative remedies is excused by an
exception to the exhaustion requirement.

Several courts, including ours, have recognized
exceptions to IDEA’s exhaustion requirement: “(1)
when the administrative process would have been fu-
tile; (2) when a school board failed to give parents
proper notification of their administrative rights;
[and] (3) when administrative exhaustion would have
worked severe harm upon a disabled child.” M.M. ex
rel. D.M. v. Sch. Dist. Of Greenville Cnty., 303 F.3d
523, 536 (4th Cir. 2002). The administrative process
is not futile where “the review officer . . . could have
granted . . . relief.” E.L. ex rel. Lorsson v. Chapel Hill-
Carrboro Bd. of Educ., 773 F.3d 509, 516 (4th Cir.
2014). “The futility exception is particularly relevant
In actions . . . that allege systemic violations of the
procedural rights accorded by IDEA.” Heldman ex rel.
T.H. v. Sobol, 962 F.2d 148, 158-59 (2d Cir. 1992).

Several of our sister circuits have acknowledged
that a claim of systemic procedural failures is an inher-
ently futile one to raise before a due process hearing of-
ficer. In Heldman, the plaintiff alleged that New York’s
procedure for selecting hearing officers violated IDEA’s
guarantee of due process. Id. at 152. Noting that none
of the officers within the administrative process had the
authority to alter the challenged procedure, the Second
Circuit explained that “it would be an exercise in futil-
ity” to require the plaintiff to proceed through the ad-
ministrative channels. Id. at 159. The Second Circuit
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emphasized that the policies underlying the exhaus-
tion requirement—to allow agencies to bring its ex-
pertise to bear without court interference—are not im-
plicated when a plaintiff challenges the structure of
the proceedings, rather than an outcome. Id.

The Third Circuit reached the same conclusion. In
D.M. v. N.J. Dep’t of Educ., parents of a disabled child
challenged the New Jersey Department of Education’s
actions that prevented the implementation of the child’s
IEP. 801 F.3d 205, 209-210 (3d Cir. 2015). The Third
Circuit determined that neither the IDEA nor New Jer-
sey law provided an administrative process for a parent
to challenge the action of the state agency; in other
words, the due process hearing officer would have been
helpless to grant relief. Id. at 212. Since “the adminis-
trative process would be unable to grant relief, . . . ex-
haustion of that process is unnecessary.” Id.; see also
Beth v. ex rel. Yvonne V. v. Carroll, 87 F.3d 80, 89 (3d
Cir. 1996) (“[P]laintiffs may thus be excused from the
pursuit of administrative remedies where they allege
systemic legal deficiencies and, correspondingly, re-
quest system-wide relief that cannot be provided (or
even addressed) through the administrative process.”).

Our sister circuits are careful to distinguish claims
of systemic failure, which need not be exhausted
through the administrative process, from substantive
claims regarding particular programs, which must
first be considered through ordinary administrative
channels. For instance, when the purported IDEA vio-
lations are limited to a single facility, these claims typ-
1cally do “not rise to a truly systemic level in the sense
that the IDEA’s basic goals are threatened on a sys-
tem-wide basis.” Hoeft v. Tuscon Unified Sch. Dist.,
967 F.2d 1298, 1305 (9th Cir. 1992). The First Circuit
has indicated that the futility exception applies only
when “the challenged violation has the practical effect
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of denying the plaintiffs a forum for their grievances,
such as those that challenge the administrative pro-
cess itself.” Roe v. Healey, 78 F.4th 11, 26 (1st Cir.
2023). The Tenth Circuit has similarly explained that
the futility exception should be confined to cases
“where plaintiffs allege structural or systemic failure”
or “assert violations of the IDEA’s due process provi-
sions.” Ass’n for Cmty. Living in Co. v. Romer, 992
F.2d 1040, 1044 (10th Cir. 1993) (citing Heldman, 962
F.2d at 159).

In short, though they have formulated it with
slight variation, every circuit to consider the question
has indicated that plaintiffs need not exhaust the
IDEA procedures when they allege systemic failure
within the procedures themselves, particularly when
the IDEA procedures cannot provide the requested re-
lief. The alternative is to require plaintiffs to bring a
claim of systemic injustice before the system itself,
knowing that even if the system were capable of iden-
tifying its own shortcomings, it would be powerless to
change them. But exhaustion does not mandate impo-
tent procedures.

The Supreme Court recently embraced this princi-
ple in Luna Perez v. Sturgis Pub. Schs., 598 U.S. 142
(2023), decided after the district court issued its ruling
on exhaustion. There, the school system argued that
the plaintiff had to exhaust his administrative reme-
dies before filing suit for compensatory damages—even
though all parties agreed that the requested damages
could not have been granted through administrative
processes. Id. at 145-46. Luna Perez does not control
directly; the Supreme Court emphasized that the
plaintiff brought suit under the ADA, not the IDEA,
and expressly reserved the question of whether a futil-
1ty exception exists for the IDEA’s exhaustion require-
ment. Id. at 151. But since we are bound by our own
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prior recognition of a futility exception, we should un-
derstand that exception in light of the Supreme
Court’s conclusion that a plaintiff need not exhaust
the IDEA’s administrative processes “if the remedy a
plaintiff seeks is not one IDEA provides.” Id. at 150.

The complaint here falls precisely within the futil-
ity exception. Plaintiffs allege that the hearing system,
as currently operated, does not provide them a fair op-
portunity to vindicate their due process rights under
the IDEA, and they seek declaratory and injunctive re-
lief which would bring the system into compliance.
They challenge the adequacy of the very procedures
that the majority would force them into, and they re-
quest relief that those procedures cannot grant. As in
Luna Perez, the question is “whether a plaintiff must
exhaust administrative processes under IDEA that
cannot supply what he seeks.” Id. at 150. I would take
the hint from our sister circuits and the Supreme Court
and “answer in the negative.” Id.

In my view, the majority minimizes and mischar-
acterizes the complaint. The majority suggests that
the Chaplicks should exhaust their administrative
remedies with respect to D.C.’s IEP, and if they feel
that the hearing officer was biased against them, they
may raise that issue on review of the hearing officer’s
decision. In the first instance, this rule would categor-
ically bar class-action lawsuits under the IDEA. See
Califano v. Yamasaki, 442 U.S. 682, 700 (1979) (“In
the absence of a direct expression by Congress of its
intent to depart from the usual course of trying ‘all
suits of a civil nature’ under the Rules established for
that purpose, class relief is appropriate in civil actions
brought in federal court . . ..”). More to the point, this
1s not the typical case of a parent challenging their
child’s IEP, or even an aggregation of parents chal-
lenging their children’s IEPs. The gravamen of this
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complaint is that the fundamental injustices of the
system prevent parents from exercising their rights
under the IDEA and dissuade parents from making
costly, doomed attempts to secure adequate education
for their children. The claim which challenges a pat-
tern is fundamentally different from the claim which
challenges one interaction. As all parties seem to
agree, the injunctive and declaratory relief sought by
these plaintiffs could not have been granted by any
hearing officer.

The plaintiffs in Heldman and D.M. could have
taken the path that the majority prescribes here: te-
diously wind through hollow administrative proceed-
ings until reaching a court that had authority to grant
the requested relief. But the Second and Third Cir-
cuits acknowledged the absurdity of requiring plain-
tiffs to waste the hearing officer’s, the state’s, and
their own time in farcical hearings. I would have held
that the Chaplicks satisfy the futility exception to the
IDEA’s exhaustion requirement.

2. The Binghams

James and Sheila Bingham, parents of M.B., did ex-
haust their administrative remedies, but the district
court determined that a different federal lawsuit pre-
cluded the Binghams from bringing a claim in this case.
The Binghams challenged M.B.’s IEP before a due pro-
cess hearing officer, and when their claims were denied,
they filed an administrative appeal in federal district
court requesting review of the hearing officer’s decision.
While that case was still active, the Binghams brought
the suit that constitutes this case. The district court be-
low, comparing this case to the Binghams’s administra-
tive appeal, determined that “[b]oth cases seek to undo
the hearing officer’s determination on M.B.s IEP
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request,” and dismissed the Binghams’s claims in this
case as duplicative. J.A. 227.

For the same reasons I discussed above, the district
court’s conclusion was incorrect. If the Binghams were
to prevail on their claims in this case, it would not undo
M.B.’s IEP; plaintiffs made clear that they seek only de-
claratory and injunctive relief for a purported pattern
of unlawful behavior. The Binghams’s other lawsuit,
which alleged that M.B.’s IEP violated his substantive
rights under the IDEA, should not preclude their claims
here that the administrative process violated their pro-
cedural rights under the IDEA. See I.A. Durbin, Inc. v.
Jefferson Nat’l Bank, 793 F.2d 1541, 1551 (11th Cir.
1986) (“[T]he general rule is that a suit is duplicative of
another suit if the parties, issues and available relief do
not significantly differ between the two actions.”). “[A]
court abuses its discretion when it enjoins a party from
proceeding in another suit that is not truly duplicative
of the suit before 1t.” Smith v. SEC, 129 F.3d 356, 361
(6th Cir. 1997). As these suits raise entirely distinct is-
sues and proffer requests for different relief, I would
hold that the district court abused its discretion by dis-
missing the claims brought by the Binghams.

3. Hear Our Voices, Inc.

Hear Our Voices, Inc. (“HOV”) was established “to
protect and advocate for the rights of persons with dis-
abilities.” J.A. 25. The Chaplicks, the Binghams, and
other residents of Virginia and Fairfax County are
members of HOV. The district court determined that
HOV satisfied all requirements for an organization to
bring suit on behalf of its members, but held that HOV
did not have standing as a prudential matter because
it could not identify any class members that were able
to bring these claims on their own behalf. The majority
agreed that HOV lacked standing because it could not
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identify any members with the right to pursue these
claims. Maj. Op. at 15.

Since I concluded that the Chaplicks and the
Binghams each had a right to pursue these claims, I
would have further held that HOV had standing to
sue on behalf of its members, which include the Chap-
licks and the Binghams.

IV.

Plaintiffs’ allegations implicate the heart of the
IDEA’s due process guarantees. Even if an individual
hearing officer were sympathetic to claims of systemic
procedural injustice—an impossibility, if the allega-
tions in the complaint are accepted as true—that
hearing officer would have no authority to grant the
declaratory and injunctive relief that plaintiffs seek.
Yet the majority holds that this double layer of futility
does not qualify these plaintiffs for the long-recog-
nized “futility” exception to the IDEA’s exhaustion re-
quirements. I disagree, and therefore I respectfully
dissent.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

D.C, et al.,
Plaintiffs,
V. 1:22-¢v-01070

FAIRFAX COUNTY (MSN/IDD)
SCHOOL
BOARD, et al.,

Defendants.

MEMORANDUM OPINION & ORDER

This matter comes before the Court on Fairfax
County School Board’s Motion to Dismiss (Dkt. No.
51) and the Virginia Department of Education’s Mo-
tion to Dismiss (Dkt. No. 58). Having considered the
arguments made in the parties’ written briefs and at
oral argument, the Court will grant those motions for
the reasons that follow.

I. BACKGROUND

Congress enacted the IDEA to guarantee children
with disabilities an education that meets their needs
and to give parents of children with disabilities a say
in how their children are educated. Specifically, the
IDEA grants children a substantive right to a free ap-
propriate public education (a “FAPE”), see 20 U.S.C.
§ 1401(9), and grants children and their families pro-
cedural rights to safeguard that FAPE, see id. § 1415.
To realize its goals, the IDEA conditions federal fund-
ing on school systems’ provision of both the substan-
tive rights and the procedural safeguards outlined by




29a

the law. See id. § 1407(a)(1). Most often, school sys-
tems satisfy that condition by providing disabled stu-
dents with individualized education plans (“IEPs”)
that provide necessary accommodations. Hogan v.
Fairfax Cnty. Sch. Bd., 645 F. Supp. 2d 554, 562 (E.D.
Va. 2009).

Plaintiffs seek to bring this action on behalf of a
class led by D.C. and M.B. (two Fairfax County stu-
dents with disabilities), their parents (with D.C. and
M.B., the “Individual Plaintiffs”), and Hear Owur
Voices, Inc. (a disability advocacy organization).! To-
gether, Plaintiffs challenge Virginia’s administration
of the IDEA. In all, they raise nine claims against the
Virginia Department of Education (“VDEO”), VDEO
Superintendent Jillian Balow, Fairfax County Public
Schools (“FCPS”), and FCPS Superintendent Michelle
Reid seeking both declaratory and injunctive relief.
Specifically, Plaintiffs ask this Court to declare that
Virginia’s IEP-review process violates the IDEA and
deprives families of due process. Plaintiffs then ask
the Court to enter an injunction that would force De-
fendants to implement changes that would bring Vir-
ginia into compliance with Plaintiffs’ understanding
of the IDEA.

1 The Individual Plaintiffs’ claims arise out of two different ad-
verse IEP determinations. D.C. and his parents claim that his
rights under the IDEA were violated when Defendants refused
to modify his IEP determination and declined to pay for the cost
of his full-time residence at a group home. Dkt. No. 43 9 258—
69 (“Am. Compl.”). M.B. and his parents claim that his rights
were violated when Defendants refused to modify his IEP deter-
mination and declined to pay his tuition at a private day school.
Am. Compl. 9 287-94.
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II. DISCUSSION

Article III requires “any person invoking the
power of a federal court” to “demonstrate standing to
do so.” Virginia House of Delegates v. Bethune-Hill,
139 S.Ct. 1945, 1950 (2019). Thus, before proceeding
to the merits of a case, the Court must first address
that jurisdictional requirement. Having done so, the
Court finds that none of the Plaintiffs have standing,
and their claims must therefore be dismissed.

A. Standing (All Plaintiffs)

Generally, to establish standing, plaintiffs are re-
quired to show that they (1) suffered a concrete and
particularized injury, that (2) is fairly traceable to the
challenged conduct, and (3) is likely to be redressed by
a favorable decision. Lujan v. Defenders of Wildlife,
504 U.S. 555, 560—61 (1992). And when forward-look-
ing injunctive relief is sought, there must also be a
showing that the plaintiff faces a “real and immediate
threat” of being injured in the future. See Thomas v.
Salvation Army S. Terr., 841 F.3d 632, 638 (4th Cir.
2016) (quoting City of L.A. v. Lyons, 461 U.S. 95, 111
(1983)). For the reasons stated below, the Court finds
that only the Individual plaintiffs have standing to
sustain this action.

1. The Organizational Plaintiff

Organizations, like individuals, may sue in their
own right by satisfying the standard tripartite test. S.
Walk at Broadlands Homeowner’s Ass’n v. OpenBand
at Broadlands, LL.C, 713 F.3d 175, 182 (4th Cir. 2013).
However, organizations can also sue on behalf of their
members when they show that (1) the represented
members have standing to sue on their own behalf; (2)
the interest the organization seeks to protect is con-
nected to the organization’s purpose; and (3) neither
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the claim nor the relief would require the participa-
tion of the individual members. Id. at 184. HOV fails
on both fronts.

a. HOV’s Standing to Sue on Behalf of Its
Members

First, HOV cannot stand in the shoes of its mem-
bers. And because there is no doubt that the first two
prongs of the associational standing inquiry are satis-
fied here, this case turns on Plaintiffs’ ability to sat-
isfy the third. The Court finds that they do not.

Unlike the first two requirements of the associa-
tional standing inquiry (which are rooted in Article
II’s goal of ensuring adversarial vigor), the third is
“less than a constitutional necessity” and is “best seen
as focusing on matters of administrative convenience
and efficiency, not on elements of a case or controversy
within the meaning of the Constitution.” United Food
& Com. Workers Union v. Brown Grp., Inc., 517 U.S.
544, 556-57 (1996). For that reason—even when a
claim is justiciable—“[p]rudential concerns often bar
a third party from suing on behalf of others who chose
not to sue.” Parent/Professional Advoc. League v. City
of Springfield, 934 F.3d 13, 33 (1st Cir. 2019).

Here, even if the Court found that pursuing Plain-
tiffs’ claims would not require the participation of in-
dividual students,? associational standing 1is

2 The Court in unconvinced that adjudicating these claims would
require individual participation. Individualized proof is not re-
quired “when the defendant’s conduct is the primary subject of
inquiry.” Hanover Cnty. NAACP v. Hanover Cnty., 461 F. Supp.
3d 280, 289 (E.D. Va. 2020). And, to grant relief here, the Court
would need only focus on the Defendants’ conduct (not Plaintiffs’)
to determine whether Virginia’s system provides all the rights
and procedural safeguards that the IDEA requires. And even if
that inquiry did require resolving some individualized issues,
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inappropriate because HOV would be standing in the
shoes of putative class members that may not have
been able to bring these claims on their own behalf.

Take the two families before the Court in this
case. As will be discussed below, D.C. and the Chap-
licks are unable to sustain their claims because they
failed to exhaust Virginia’s administrative proce-
dures. And—absent that exhaustion—there is no rea-
son why organizations (like HOV) should be able to
press the claims of students (like D.C.) in the aggre-
gate. Cf. id. (“[I]t would not make sense to allow the
organizations here to escape the exhaustion require-
ment for students they are purportedly represent-
ing.”). Similarly, allowing HOV to sue on behalf of
M.B. and the Binghams does not cure the fact that
those claims are duplicative and undercut the interest
in judicial efficiency. For those reasons, the Court
finds that associational standing is inappropriate.

b. HOV’s Standing to Sue in Its Own Right

Second, the organization also lacks the ability to
sue on its own behalf. Again, to establish Article III
standing to sue in its own right, HOV must show that
it faces an imminent threat of being injured in the fu-
ture. Lujan, 504 U.S. at 560—61. As do many organi-
zations, HOV claims that it is and will continue to

those secondary questions do not foreclose HOV’s ability to sat-
isfy the standing requirements. See All. For Open Soc’y Int’l, Inc.
v. U.S. Agency for Int’l Dev., 570 F. Supp. 2d 533, 543 (S.D.N.Y.
2008) (finding that—even though some individualized showings
will need to be made—associational standing was proper because
“the conduct of Defendants . . . will be the primary subject of the
inquiry”).

However, as the Court explains, other prudential and adminis-
trative concerns block HOV’s ability to show that associational
standing would be appropriate in this case.



33a

suffer a cognizable injury because Defendants’ con-
duct caused an “involuntary diversion of resources”
which “frustrated HOV’s ability to carry out its mis-
sion.” Dkt. No. 65 at 22. Specifically, HOV seems to
suggest that, because Virginia’s IEP-review process is
riddled with “insidious” problems, the organization
will have to spend more of its time and resources lob-
bying to have the policies changed. Id. But even ac-
cepting that as true, the Fourth Circuit has routinely
rejected similar arguments.

In Lane v. Holder, a gun-rights organization
whose activities included advocacy as well as “educa-
tion, research, publishing and legal action,” chal-
lenged a federal firearm statute. 703 F.3d 668, 671
(4th Cir. 2012). The group alleged that it had suffered
an Article III injury because it needed to divert re-
sources in order to help its members navigate the new
law, and thus could not spend those funds on other
goals. Id. The Fourth Circuit held that voluntary
“budgetary choices” are not cognizable injuries under
Article III. Id. at 675. And in CASA de Maryland, Inc.
v. Trump, the Fourth Circuit, “put a finer point” on
Lane’s holding when it explained that “it is not rele-
vant for Article III purposes whether [the plaintiff]
felt moved to act in a particular manner.” 971 F.3d
220, 238 (4th Cir. 2020). Indeed, as the Court found,
“[m]any statutes and regulations may spur private or-
ganizations to react to them in some fashion.” Id. at
239. Thus, “a voluntary budgetary decision, however
well-intentioned, does not constitute Article III in-
jury.” Id. Holding otherwise “would give carte blanche
for any organization to manufacture standing by
choosing to make expenditures about its public policy
of choice.” Id. (internal quotation omitted). The Court
follows those instructions today.
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HOV has the “principal mission of securing appro-
priate and equal education services for students with
disabilities.” Am. Compl. § 39. HOV, like the organi-
zational plaintiffs in the cases discussed above, pur-
sues its (admittedly noble) goals “through assistance,
advocacy, and legislative efforts.” Id. For that reason,
like the organizational plaintiffs in the cases dis-
cussed above, HOV cannot establish standing. Simply
put: HOV is an advocacy organization; and as such, it
1s not injured simply because Defendants action com-
pelled the organization to do the very thing it was
formed to do. Indeed, “[i]f this Court were to allow a
party whose organizational mission is to engage in
policy advocacy to claim injury on the basis of a need
to engage in that exact activity, any advocacy group
could find standing to challenge laws when there are
changes in policy.” Know Your IX v. DeVos, No. 1:20-
cv-1224, at *6 (D. Md. Oct. 20, 2020); see also
Knowledge Ecology Int’l v. Nat’l Institutes of Health,
No. 1:18-cv-1130, at *6 (D. Md. Apr. 11, 2019) (ex-
plaining that the organizational plaintiff’s “core pur-
pose” as an organization was “pursuing precisely the
type of advocacy it undertook” and that resources
spent on litigating the case in front of the court were
“very much in line with [the plaintiff’s] core mission
rather than a diversion of resources away from it.”).

2. The Individual Plaintiffs
The Individual Plaintiffs have standing.

a. The Individual Plaintiffs Have Alleged
Cognizable Injuries

Defendants first argue that the Individual Plain-
tiffs lack standing to pursue declaratory and injunc-
tive relief because they have not shown a threat of im-
minent injury since neither alleges that they will go
through the IEP-review process again in the future.
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See Dkt. No. 59 at 17. Plaintiffs respond that, under
Fourth Circuit law, they are not required to establish
an imminent threat of future injury—because the De-
fendants are “engaged in ongoing violations of federal
law that cause Plaintiffs ongoing injury.” Dkt. No. 65
at 19 (emphasis added). Specifically, Plaintiffs claim
that Defendants continue to injure them by depriving
children and their families of “the protections afforded
by the IDEA,” Am. Compl. 4 196, and of “viable ave-
nues of relief through adequate due process hearings,”
id. 9 280, and of “free, full, initial evaluation,” id.
225. See Dkt. No. 65 at 20. Plaintiffs also assert that
they suffer an ongoing injury because “Defendants’ ac-
tions have compelled [Plaintiffs] to pay, and continue
to pay, for a significant portion of the services to which
their children are entitled.” Id. at 8 (citing Am. Compl.
19 260-69, 293—94) (emphasis added).

To support their argument, Plaintiffs convincingly
rely on Deal v. Mercer Cnty. Bd. of Educ., 911 F.3d 183
(4th Cir. 2018). The plaintiffs in that case challenged
a school district’s “Bible in Schools” program on Es-
tablishment Clause grounds. The defendant school
district attacked plaintiffs’ standing to assert the
claim. Specifically, the defendant there argued that
plaintiffs failed to establish a cognizable injury that
would entitle them to forward-looking relief. Plaintiffs
disagreed, asserting that they faced an ongoing injury
because (among other things) the family had—and
continued—to bear the additional costs of having the
student attend school in another district. The Fourth
Circuit accepted that claim. In doing so, the appellate
court held that—because the injury persisted, i.e., be-
cause the family remained compelled to have the stu-
dent attend school in a different district and incur the
additional costs of doing so—the plaintiffs adequately
alleged that they suffered an “ongoing” injury and
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thus were entitled to pursue injunctive relief. Deal,
911 F.3d at 188.

Like the plaintiffs in Deal, Plaintiffs here have ad-
equately alleged that they continue to be injured by
Defendants’ alleged conduct. Again, the Amended
Complaint alleges that, because D.C.’s IEP request
was denied, the Chaplicks are forced to pay his resi-
dential expenses at the Grafton School. Am. Compl.
19 258-69. Plaintiffs also allege that, because M.B.’s
IEP was denied (and because that denial was upheld
by a hearing officer), the Binghams are forced to pay
his tuition costs at the Phillips School. Id. §9 287-94.
Each of these allegations state ongoing injuries. And
notwithstanding Defendants’ arguments to the con-
trary, Plaintiffs are not required to also allege an im-
minent injury as the ongoing nature of the injuries
that were alleged is sufficient to maintain an action
for injunctive relief. See Deal, 911 F.3d at 189 (citing
Kenny v. Wilson, 885 F.3d 280, 288 (4th Cir. 2018)
(recognizing that a plaintiff can “satisfy the injury-in-
fact requirement for prospective relief” either by
demonstrating “a sufficiently imminent injury in fact”
or by demonstrating “an ongoing injury”)); see also Ab-
bott v. Pastides, 900 F.3d 160, 168 (4th Cir. 2018) (not-
ing that a plaintiff may seek prospective relief against
a defendant’s “ongoing or imminent” conduct) (empha-

sis added)).

As such, the Court finds that Plaintiffs have es-
tablished a cognizable injury capable of supporting
their claims for prospective relief.

b. The Individual Plaintiffs’ Injuries are
Redressable by a Favorable Decision

Defendants also argue that, even if Plaintiffs had
alleged a cognizable injury, that injury would not be
redressable. Dkt. No. 69 at 11.
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To satisfy the redressability element of standing,
a plaintiff “must show that ‘it is likely, as opposed to
merely speculative, that the injury will be redressed
by a favorable decision.” Sierra Club v. U.S. Dep’t of
the Interior, 899 F.3d 260, 284 (4th Cir. 2018) (quoting
Friends of the Earth, Inc. v. Laidlaw Enuvtl. Seruvs.,
Inc., 528 U.S. 167, 181 (2000)). However, the burden
imposed by this requirement is not onerous: Plaintiffs
“need not show that a favorable decision will relieve
[their] every injury.” Id. (quoting Larson v. Valente,
456 U.S. 228, 243 n.15 (1982)). Instead, plaintiffs
“need only show that they personally would benefit in
a tangible way from the court’s intervention.” Id. (in-
ternal quotation omitted).

Meeting that low bar, Plaintiffs have established
that their injuries are redressable. Plaintiffs alleged
that, because Defendants are depriving them of the
opportunity to have a due process hearing before an
unbiased hearing officer, their IEP requests were im-
properly denied, and they are forced to bear additional
educational costs for D.C. and M.B. As relief, Plain-
tiffs ask the Court to order Defendants to bring its sys-
tems into compliance with the IDEA and allow Plain-
tiffs to reassert their claims to a now-neutral decision-
maker. Thus, taking those allegations as true, Plain-
tiffs’ injuries would certainly be remedied if this Court
were to grant the sought-after relief.

Urging the Court to reach the opposite conclusion,
Defendants argue that Plaintiffs injuries would be re-
dressable only if a favorable decision in this case
would guarantee a different outcome in future IEP-
review processes. Dkt. No. 89 at 14:17-21 (“What
wouldn’t be solved is redressability, because even if
Your Honor granted everything that plaintiffs re-
quested, it still wouldn’t really remedy the situation,
because what they’re asking for is a different outcome
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from the due process hearing.”). However, the Su-
preme Court has not required such certainty. Rather,
as that Court has held, “[t]he removal of even one ob-
stacle to the exercise of one’s rights, even if other bar-
riers remain, is sufficient to show redressability.” Si-
erra Club v. U.S. Dep’t of Interior, 899 F.3d 260, 285
(2018).

Here, Plaintiffs allege that the inability to assert
their claims to a neutral arbiter is the primary obsta-
cle standing between them and the relief they seek.
And although it is no doubt possible that even a new
hearing officer would reach the same conclusion on
Plaintiffs’ IEP requests, that alone is insufficient to
preclude a finding of redressability. See Larson, 456
U.S. at 243 n.15 (rejecting the “draconic” notion that
a plaintiff must show that they are certain to ulti-
mately obtain everything they seek to establish re-
dressability). Instead, it 1s enough to find that this
Court would be removing at least one obstacle by
granting relief which gives Plaintiffs the opportunity
to present their claims to an unbiased hearing officer.
And, for that reason, a favorable decision in this case
would bestow a “tangible benefit” on Plaintiffs. Cf.
Deal, 911 F.3d at 190.

Thus, the Individual Plaintiffs’ injuries are re-
dressable.

B.Exhaustion (D.C. and the Chaplicks)

Notwithstanding their (failed) standing argu-
ments, Defendants assert that the Court lacks juris-
diction to hear the claims brought by D.C. and the
Chaplicks because the family did not exhaust their ad-
ministrative remedies by challenging that decision
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through a due-process hearing. Dkt. No. 52 at 5-8;
Dkt. No. 59 at 15-19. The Court agrees.3

To bring a claim under the IDEA, plaintiffs must
first exhaust their administrative remedies. E.L. v.
Chapel Hill-Carrboro Bd. Of Educ., 773 F.3d 509,
514-15 (4th Cir. 2014). To do so, plaintiffs are typi-
cally required to: first, request an independent evalu-
ation of the challenged IEP determination; then, sec-
ond, try other dispute-resolution procedures (like me-
diation); then, finally, assert their challenge in a due
process hearing before a hearing officer. See generally
20 U.S.C. § 1415. And when a plaintiff fails to do so,
the court lacks subject matter jurisdiction to hear
their claims. See K.I. v. Durham Pub. Sch. Bd. of
Educ., 54 F.4th 779, 794-95 (4th Cir. 2022).

By their own admission, the Chaplicks did not sat-
1sfy the exhaustion requirement. Instead, Plaintiffs
argue that they were not required to go through a due
process hearing for two reasons: first, because they
are making “systemic” claims; and second, because go-
ing through the administrative process would have
been futile. Both arguments fail.

First, the Court rejects Plaintiffs’ invitation to ap-
ply a lowered exhaustion standard to claims that chal-
lenge entire systems. See Dkt. No. 65 at 27-30 (relying
on out-of-circuit cases, including W.H. v. Tennessee
Dep’t of Educ., No. 3:15-cv-1014, 2016 WL 236996, at

3 While Counts I and IT are brought under 42 U.S.C. § 1983, this
exhaustion requirement applies to those claims all the same. See
Fry v. Napoleon Cmty. Schs., 580 U.S. 154, 168 (2017) (“[The
IDEA]’s exhaustion rule hinges on whether a lawsuit seeks relief
for the denial of a FAPE . . . . If a lawsuit charges such a denial,
the plaintiff cannot escape [the IDEA’s exhaustion requirements]
merely by bringing [their] suit under a statute other than the
IDEA”).
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*6 (M.D. Tenn. Jan. 20, 2016)). But—while it acknow]-
edges the courts in other jurisdictions that have done
so—this Court is nonetheless constrained by the law
of the Fourth Circuit, which has not yet adopted that
modified standard. For that reason, the Court will not
alter the existing exhaustion standards here.

Second, the Court rejects Plaintiffs’ futility argu-
ments. The Chaplicks suggest that exhausting their
administrative remedies would have been futile be-
cause that hearing officer “has demonstrated a dec-
ades-long pattern of bias against families of disabled
and special needs students seeking relief.” Dkt. No. 65
at 31. However, to support that suggestion, Plaintiffs
point to statistics about how often that hearing officer
rules in favor of families seeking relief, the fact that
the hearing officer ruled against the Chaplicks several
years prior, and the fact that the officer refused to
recuse herself from D.C.’s more-recent case. Id. None
of those things are enough to overcome the “presump-
tion of honesty and integrity” that hearing officers en-
joy. See K.I. v. Durham Pub. Sch. Bd. Of Educ., No.
1:19-cv-857, 2020 WL 3512213, at *6 (M.D.N.C. June
29, 2020). And because Plaintiffs’ speculations fall
short of a “clear showing of actual bias,” this Court
finds that exhaustion would not have been futile and
the failure to do so is not excused. Cf. id.

C. Duplicative Litigation (M.B. and the
Binghams)

Finally, Defendants argue that the claims brought
by M.B. and the Binghams should also be dismissed
because, after the hearing officer denied their claim at
the due process hearing, the Binghams filed an ad-
ministrative appeal that is currently pending before
another judge in this courthouse. See Dkt. No. 52 at
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8-9 (referring to M.B. v. Fairfax Cnty. Sch Bd., 1:22-
cv-930 (E.D. Va.) (Ellis, J.)). The Court agrees.

The Supreme Court has charged the lower federal
courts to adhere to the principle of avoiding duplica-
tive litigation. See Colorado River Conserv. Dist. v.
United States, 424 U.S. 800, 817 (1976). Generally,
“[d]uplicative claims include those in which there are
no significant differences between the claims, parties,
and available relief in the two suits.” Krakauer v. Dish
Network, LLC, No. 1:14-cv-333, 2017 WL 4417957, at
*5 (M.D.N.C. Oct. 3, 2017). And when faced with du-
plicative suits, a district court may exercise its discre-
tion to dismiss, transfer, or stay the iterative action.
MVP Grp. Int’l, Inc. v. Smith Mountain Indus., Inc.,
No. 2:11-cv-2608, 2012 WL 425010, at *1 (D.S.C. Feb.
9, 2012).

Here, the Binghams’ claims in their administra-
tive appeal are substantially similar to the ones made
In this case. In both cases, the family makes almost
1dentical factual allegations. Both cases seek to undo
the hearing officer’s determination on M.B.’s IEP re-
quest. And both cases would give the Binghams sepa-
rate bites at the proverbial apple. Worse than that,
however, is the reality that (as with any duplicative
suit) entertaining the Binghams claims would create
a risk of dueling decisions coming from judges in the
same courthouse. For that reason, the Court will, in
the interest of judicial economy, use its discretion to
dismiss the claims brought by M.B. and the Binghams
as impermissibly duplicative.
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III. CONCLUSION

For the reasons discussed above, none of the
Plaintiffs have presented a claim that can move be-
yond this stage.* Accordingly, it is hereby

ORDERED that Plaintiffs’ Motion for Leave to
File Supplemental Authority (Dkt. No. 71) 1s
GRANTED:; it 1s further

ORDERED that Fairfax County School Board’s
Motion to Dismiss (Dkt. No. 51) is GRANTED; and it
1s further

ORDERED that Virginia Department of Educa-
tion’s Motion to Dismiss (Dkt. No. 58) is GRANTED.

SO ORDERED.

/s/
Michael S. Nachmanoff
United States District Judge

July 25, 2023
Alexandria, Virginia

4 This opinion should not be read as foreclosing a different plain-
tiff’s (or group of plaintiffs’) ability to pursue the claims at issue
here. Indeed, at this time, the Court does not see how the defi-
ciencies discussed above would apply to plaintiffs that had taken
full advantage of all available administrative procedures—in-
cluding the ability to seek the disqualification of an allegedly bi-
ased hearing officer in the Virginia Supreme Court—and chose
to challenge Virginia’s implementation of the IDEA in a single
suit. The Court also doubts that HOV’s (or a different organiza-
tion’s) ability to establish associational standing would implicate
the same prudential concerns if attempting to stand in the place
of such individuals. Thus, while this case must be dismissed, a
future case may fare differently.
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

D.C,etal.,
Plaintiffs,
V. 1:22-cv-01070

FAIRFAX COUNTY (MSN/IDD)
SCHOOL
BOARD, et al.,

Defendants.

ORDER

This matter comes before the Court on Defendants’
Motion to Clarify (Dkt. No. 91). Because it appears just
and proper to do so, that motion will be granted.

In its Memorandum Opinion and Order (Dkt. No.
90), the Court stated that, when plaintiffs fail to exhaust
their administrative remedies, “the court lacks subject
matter jurisdiction to hear their claims.” Dkt. No. 90 at
10. The Fourth Circuit, however, has recently overruled
its precedent to “hold the IDEA’s exhaustion require-
ment is not a jurisdictional requirement but a claims-
processing rule.” See KI v. Durham Pub. Sch. Bd of
Educ., 54 F.4th 779, 792 (4th Cir. 2022). For that reason,
the Court will modify its Opinion to disclaim the notion
that Plaintiffs’ claims were dismissed on jurisdictional
grounds. Instead, without changing any other aspects of
its analysis, the Court treats the IDEA’s administrative
exhaustion requirement as a claims-processing rule.
But, because the same reasons that D.C. and the Chap-
licks fail the exhaustion requirement are dispositive
whether it 1s jurisdictional or a claims-processing rule,
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Plaintiffs’ claims remain dismissed. Accordingly, it is
herby

ORDERED that Defendants’ Motion to Clarify
(Dkt. No. 91) is GRANTED; and it is further

ORDERED that the Court’s Memorandum
Opinion and Order (Dkt. No. 90) is MODIFIED in
accordance with this Order.

SO ORDERED.

/s/
Michael S. Nachmanoff
United States District Judge

August 1, 2023
Alexandria, Virginia



