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QUESTIONS PRESENTED

Petitioner brought this action in state court, claim-
ing that the State of New York and City of New York
effected a regulatory taking by applying the State’s
Rent Stabilization Law to deny petitioner any eco-
nomic benefit from its property. The case was resolved
by an intermediate state appellate court, which dis-
missed the action on two independent grounds: (1) the
action was not ripe because petitioner was yet to seek
the State’s go-ahead to increase rents to speak to its
purported economic hardship; and (2) even setting
that aside, the claim failed on the merits because pe-
titioner was already netting income from the property,
despite decades of mismanagement and lost opportu-
nities to maximize rental income consistent with the
Rent Stabilization Law. The highest state court de-
clined to review the case. The questions presented are:

1. Whether state courts must apply Article III
standing principles when evaluating whether claims
are ripe for review, when they are not governed by Ar-
ticle IIT and may approach jurisdictional and jurispru-
dential questions differently than federal courts do?

2. Whether petitioner’s as-applied takings claim
was not ripe for review, where petitioner made no at-
tempt to pursue available avenues for further increas-
ing its rental income from the property?

3. Whether the lower court’s alternative holding
that petitioner’s claim fails on the merits under this
Court’s precedent, which petitioner fails to challenge,
makes any ripeness issue immaterial?
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INTRODUCTION

Petitioner, a limited liability company, owns real
property in Manhattan with one market-rate commer-
cial unit and six residential units subject to the State
of New York’s Rent Stabilization Law (RSL). When
petitioner acquired the property, it had already been
subject to the RSL for over three decades.

The property was managed by a third party for
about 40 years. When that arrangement ended, peti-
tioner allegedly discovered that the property had been
badly mismanaged, with its physical state a disaster
and its finances in tatters. Among other things, the
third-party manager had apparently given out sweet-
heart residential leases rather than charging the
maximum allowable rents under the RSLL—a failure
that, with the way rent increases work under the RSL,
can compound lost profits year over year. Unsurpris-
ingly, petitioner sued the third-party manager, claim-
ing that the decades-long mismanagement of the
property cost petitioner dearly, including by failing to
maximize rental income consistent with the RSL.

None of this stopped petitioner from bringing this
separate action against the State and City of New
York, claiming that the application of the RSL to the
property violated the Takings Clause because it de-
nied petitioner any economic benefit from the prop-
erty. Petitioner elected to pursue this action in state
court, where it effectively ended in an intermediate
appellate court. The Appellate Division of the New
York State Supreme Court concluded that petitioner’s
as-applied takings claim (1) was not yet ripe for
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review, as petitioner could still seek the State’s green-
light to increase rents to address the economic hard-
ship it claimed to be experiencing; and (2) failed on the
merits in any event, as petitioner’s allegations showed
that it was realizing a net income from the property.
The New York State Court of Appeals declined to re-
view the case. This Court should now deny certiorari.

This case could hardly be a worse vehicle to review
the questions identified in the petition. Petitioner
starts with the premise that “[s]tanding and ripeness
both originate from the same constitutional limitation
that courts can only adjudicate ‘case[s] or con-
troversfies]” (Pet. 15), and then argues that courts
should treat “final decision ripeness [as] jurisdictional
and connected to standing,” rather than “prudential,
discretionary, and distinct from standing” (Pet. 2).

That argument is unmoored from this state-court
action. State courts are not governed by the Article
III-based principles that are the focus of the petition,
and state courts can and often do approach jurisdic-
tional and jurisprudential questions in markedly dif-
ferent ways than federal courts. For example, in New
York, standing is not a jurisdictional question—it is a
waivable affirmative defense.

So at times, it feels like the petition is not about
this case at all. It is perhaps no surprise, then, that
the same arguments appear in the petition in Walls v.
Prince George’s County, No. 26-107. That petition, for
all 1ts faults, 1s at least about a federal action.

While the fundamental disconnect plaguing this
petition defeats it, other flaws abound. For instance,



even if petitioner had brought this action in federal
court, whether ripeness in this context is jurisdic-
tional or prudential would be of no practical conse-
quence. The distinction may matter when considering
whether an objection on this basis can be waived or
instead must be considered by the courts. But here,
the City raised petitioner’s ripeness problem at the
first opportunity, and so the courts below never had to
ask whether the objection was waived and, if so,
whether they were nonetheless obliged to address it.

The petition itself is also deeply confused about its
premises and the relief sought. Most of the time, peti-
tioner argues that problems with prudential ripeness
counsel in favor of reclassifying the “final decision”
ripeness doctrine set out in Williamson County Re-
gional Planning Commission v. Hamilton Bank of
Johnson City, 473 U.S. 172 (1985), as jurisdictional
(Pet. 2-3, 16-17). At other times, petitioner intimates
that the doctrine should instead be “extinguished”
(Pet. 19-21, 27-29). To state the obvious, final decision
ripeness cannot be both jurisdictional and extin-
guished.

One could imagine a different petition that pre-
sents a direct case for abolishing Williamson County’s
final decision ripeness doctrine. Cf. Petition for Writ
of Certiorari at 1, Knick v. Township of Scott, No. 17-
647, 2017 WL 5158056 (U.S. Oct. 31, 2017). But that
1s not this petition. In any case, if that is what peti-
tioner means to argue—which is far from clear—it
would make little sense to resolve such a significant
1ssue through the looking glass of nested, confusing,
and sometimes contradictory arguments about federal



jurisdictional and jurisprudential principles. It would
make zero sense to do so in this state-court action,
where those principles do not apply.

Petitioner’s separate contention that it would
have been futile for it to seek economic hardship relief
under the RSL is nothing more than a plea for error
correction. Even if this Court were in the error-correc-
tion business, there is no error here. New York law is
clear that petitioner was eligible to apply for a hard-
ship waiver, which is perhaps why petitioner aban-
doned its ineligibility argument at the earliest stages
of this case and never raised it on appeal below. Nor
can petitioner brush aside the availability of relief
simply by asserting that the benefits would be de min-
1imis. Had petitioner sought relief, it might have been
able to double its rental income in twelve years, allow-
ing it to add to the income it already receives from the
property despite decades of mismanagement and lost
opportunities to maximize rental income consistent
with the RSL. The petition fails to account for this re-
ality, which is yet another reason to deny it.

STATEMENT
A. New York’s Rent Stabilization Law

New York City is a city of renters. Almost 70% of
households rent their homes, a rate far higher than
the national average. See New York City Rent Guide-
lines Board, 2026 Housing Supply Report 5,
https://perma.cc/BEWT-GDTdJ. The City’s rental hous-
ing market is exceedingly tight and volatile due to
natural geographic constraints, exceptional



population density, steep construction costs, and a
highly desirable location. For the last century, various
forms of rent regulation have been an important fea-
ture of life in the City, preserving stability and afford-
ability.

The State’s Rent Stabilization Law (RSL) applies
to almost a million apartment units, slightly under
half of the City’s rental market. See New York City
Department of Housing Preservation and Develop-
ment, 2023 New York City Housing and Vacancy Sur-
vey:  Selected  Initial Findings 5  (2024),
https://perma.cc/SVZM-DHKU. Generally speaking,
the RSL places restrictions on a landlord’s ability to
increase the rent on regulated units. But the exact
content of the law has changed frequently in response
to market conditions and political currents.

1. The RSL builds on a long history of rent regula-
tion in New York City. New York’s earliest rental pro-
tections were adopted after World War I, as rapid
growth was already leading to landlord extortion,
safety concerns, and widespread dispossession. See
People ex rel. Durham Realty Corp. v. La Fetra, 230
N.Y. 429, 437-38 (1921). Another wave of regulations
followed World War II, including rent control laws
that still apply to a small fraction of units. See La
Guardia v. Cavanaugh, 53 N.Y.2d 67, 71 (1981); 2023
New York City Housing and Vacancy Survey 5.

The first form of rent stabilization was enacted in
1969 to curb “exorbitant and unconscionable rent in-
creases” that were “uprooting long-time city residents
from their communities.” N.Y.C. Admin. Code § 26-



501; see La Guardia, 53 N.Y.2d at 72. The State Leg-
islature briefly rolled back stabilization a few years
later, but this experiment led only to “ever-increasing
rents” with no increase in new development. La Guar-

dia, 53 N.Y.2d at 74.

The Legislature therefore reversed course and
passed the Emergency Tenant Protection Act of 1974
(ETPA), the foundation of modern rent stabilization.
See N.Y. Unconsol. Laws, ch. 249-B, §§ 1-14 (Consol.
2023). The ETPA covers rental units in buildings with
six or more units that were built before 1974. See id.
§ 5(4)-(5). It does not apply to new construction, except
where owners opt in to gain tax incentives or receive
certain public financing. See, e.g., N.Y. Real Prop. Tax
Law § 421-a(2)(f); N.Y. Priv. Hous. Fin. Law § 452(8).

The ETPA will continue to apply in New York City
so long as the vacancy rate is five percent or lower and
the New York City Council finds a continuing need for
statutory protection. N.Y. Unconsol. Laws, ch. 249-B,
§ 3(a). Since 1974, New York City’s vacancy rate has
never risen above five percent, and the City Council
has declared a housing emergency every three years.

During this time, the Legislature has frequently
revised the provisions of the ETPA and the New York
City Administrative Code that jointly codify the RSL.
The changes have sometimes favored landlords and
sometimes tenants. In 1993, 1997, and 2003, for ex-
ample, the Legislature afforded landlords new ways to
remove units from regulation. 1993 N.Y. Laws ch. 253;
1997 N.Y. Laws ch. 116; 2003 N.Y. Laws ch. 82. More
than 150,000 wunits permanently exited rent



stabilization through those mechanisms. Rent Regu-
lation and Tenant Protection Legis.: Hearing before
N.Y. Senate Standing Comm. on Hous., Constr and
Cmty. Dev. 19 (May 22, 2019) (testimony of L. Carroll
and E. Gaumer), https://perma.cc/MX3M-HMF2.

By contrast, in 2015 and 2019, the Legislature
strengthened the RSL’s tenant protections. 2015 N.Y.
Laws ch. 20, Part A; 2019 N.Y. Laws ch. 36. The 2019
legislation repealed or limited several of the Legisla-
ture’s earlier changes, including the forms of “decon-
trol” added in 1993 and opportunities for additional
rent increases added in 1993, 1997, and 2003. 2019
N.Y. Laws ch. 36, Parts A, B, D, E, & K.

2. The RSL restricts the amount by which land-
lords may increase the rent on regulated units. N.Y.C.
Admin. Code §§ 26-510(b), 26-511(c). Landlords are
also required to register each stabilized apartment
yearly and identify the rent charged. Id. § 26-517(a).
In its current form, the RSL provides several avenues
for a landlord to increase rents.

Most obviously, the New York City Rent Guide-
lines Board—composed of representatives of land-
lords, tenants, and the public—determines a maxi-
mum permissible rent increase annually (expressed
as a percentage of existing rents) for all rent-stabi-
lized apartments. Id. § 26-510(a)-(b). The Board con-
siders the economic condition of the residential real-
estate industry—including tax rates, maintenance
costs, the housing supply, and vacancy rates—as well
as the cost of living and housing affordability. Id. § 26-
510(b).



A landlord may also apply for several types of rent
increases specific to a particular building or apart-
ment. When a landlord makes major capital improve-
ments to an entire building, it may seek to cover the
costs by increasing the rent for all units an additional
two percent per year above the otherwise allowable
amount. Id. § 26-511(c)(6)(b); see 9 N.Y.C.R.R.
§ 2522.4(b). A landlord who makes individual apart-
ment improvements may also apply for a small addi-
tional increase to the rent of the particular apartment
improved. N.Y.C. Admin. Code § 26-511(c)(13); see 9
N.Y.C.R.R. § 2522.4(a).

3. Separately, if a landlord’s annual rental income
drops below a certain level even with these increases,
the landlord may be entitled to a hardship increase.

N.Y.C. Admin. Code § 26-511(c)(6), (6-a). Two types of
hardship increase are available.

A comparative hardship increase allows a landlord
to maintain the same income level as during a prior
period. Upon application, the State Division of Hous-
ing and Community Renewal (DHCR) must grant the
increase if rental income is insufficient to yield the
same average annual net income as prevailed between
1968 and 1970, or, if records from that time are not
available, for the first three years after the landlord
acquired title in a bona fide sale. Id. § 26-511(c)(6); 9
N.Y.C.R.R. § 2522.4(c).

An alternative hardship increase allows a landlord
to maintain a certain level of income over expenses.
Upon application, DHCR must grant the increase if
the otherwise allowable rent increase does not allow



the landlord to maintain rental income of at least five
percent above operating expenses. N.Y.C. Admin.
Code § 26-511(c)(6-a); 9 N.Y.C.R.R. § 2522.4(d).

A landlord may only receive one type of hardship
increase. If the increase is granted, the landlord may
increase the rent by up to six percent per year until
income reaches the relevant threshold. 9 N.Y.C.R.R.
§ 2522.4(c)(3)(1), (d)(2)(1). A hardship increase is not
generally available if the landlord has pending chal-
lenges to real estate taxes and water or sewer charges,
except that an owner with a pending tax certiorari
proceeding may receive the increase. 9 N.Y.C.R.R.
§ 2522.4(c)(3)(111), (d)(2)(111).

4. Under the RSL, a landlord may refuse to renew
a lease by demonstrating to DHCR that it intends to
use the unit for a business it owns and operates, to use
it as a personal residence (subject to certain limita-
tions), or to withdraw it from market due to substan-
tial code violations that would be financially imprac-
ticable to correct. Id. §§ 2524.4(a)-(c), 2524.5(a). Oth-
erwise, a landlord is generally required to offer a com-
pliant tenant in a rent-stabilized apartment the op-
portunity to renew their lease. Id. § 2523.5(a). If a
rent-stabilized apartment becomes vacant, the RSL
does not require a landlord to offer it for residential
rental.

Since 1990, the net operating income of rent-stabi-
lized buildings has increased by 56%, adjusting for in-
flation. N.Y.C. Rent Guidelines Board, 2026 Income
and Expense Study 12, https://perma.cc/452X-RF3K.



B. Petitioner’s as-applied challenge to the
Rent Stabilization Law

1. Petitioner, a limited liability company, brought
this case in New York Supreme Court, claiming that
the State and the City applied the RSL so as to effec-
tuate a regulatory taking of its property located at 294
Third Avenue in Manhattan (Appendix (“App.”) 15a-
44a). The property consists of six rent-stabilized resi-
dential units and one market-rate commercial unit
(App. 26a-27a).

Petitioner’s sole members are Lynette and Richard
Ciner (App. 23a). Petitioner obtained ownership of the
property in 2006 via Lynette, who inherited it from
her family, which had owned it since the 1940s (App.
25a). When petitioner acquired the property, it had
been subject to the RSL for over 30 years.

2. Since 1978, the entire property was managed by
Horizons Investor’s Inc. (“Horizons”) under a long-
term ground lease (App. 26a). Horizons continued to
manage the property through 2020 (id.).

When the ground lease expired in 2020, petitioner
found the property was “a physical and economic dis-
aster” (App. 18a). On the physical side, Horizons made
no major capital improvements or individual apart-
ment improvements during the 42-year term of the
lease (App. 27a). Indeed, few substantial renovations
have ever been performed in the property’s 100-year
history (App. 30a). The property constantly leaks and
has lead paint and asbestos throughout (App. 20a).
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Petitioner has not thoroughly inspected the build-
ing, but it maintains that the issues caused by Hori-
zons decades-long mismanagement could cost more
than $1 million to repair (App. 20a-21a). Petitioner
sued Horizons for its failure to maintain the building
and make needed repairs. See Compl., Tedford’s Ten-
ancy, LLC v. Horizons Investors Corp. 9 83-123, No.
653392/2023 (Sup. Ct. July 13, 2023), NYSCEF No. 1.

In the same lawsuit, petitioner alleges that Hori-
zons has cost it substantial rental income by offering
sweetheart leases and failing to take available rent in-
creases under the RSL. Id. When the ground lease ex-
pired, Horizons was charging residential tenants
monthly rents as low as $205 (App. 18a). The rents set
by Horizons had no basis in the RSL, which it seems
to have largely disregarded (App. 18a).

Although landlords are required to register rent-
stabilized apartments yearly, Horizons had long failed
to file reliable rent registrations (App. 27a; Appellate
Division Record on Appeal (“R”) 79). Registrations be-
tween 2006 and 2020 list widely varying rents from
year to year, rather than the steady increases one
would expect under rent stabilization, and list as
many as four units at a time as “owner occupied”
(R380-96). For example, as recently as 2018, Horizons
registered two units as renting for $2,100 and $2,300
(R458), but the very next year Horizons dropped the
rent to $600 for each apartment (R457).

Because Horizons seemingly set rents without re-
gard for the RSL, and because petitioner has not clar-
ified the proper legal rents with DHCR, petitioner

11



decided to continue charging the same rents charged
by Horizons in 2020 (R54-55; App. 27a).

3. Petitioner acknowledges that despite Horizons’
mismanagement and failure to realize the maximum
rental income under the RSL, the property produces a
net income (App. 22a). The annual rent roll for the
building is over $151,000, with the market-rate com-
mercial tenant paying $7,500 monthly and the resi-
dential tenants paying a cumulative $5,150 monthly
(App. 18a, 27a). Meanwhile, petitioner’s fixed operat-
Ing expenses are a little over $109,000, with the com-
mercial tenant covering the building’s heating costs
(App. 19a-20a). Petitioner thus nets roughly $42,000
in rental income each year.!

4. Though petitioner contends that improvements
to the building will cause it to go into the red, it has
never sought a hardship increase to ensure that rental
income can cover expenses (App. 34a-35a). Petitioner
asserts that it is ineligible for a hardship increase be-
cause it has pending tax certiorari proceedings (id.),
and that the gains would be de minimis because hard-
ship increases are capped at 6% per year (id.).

5. On this foundation, petitioner brought this suit
claiming that the application of the RSL to the prop-
erty inflicts a regulatory taking (App. 38a). The State
and the City moved to dismiss, arguing that the claim
is not ripe and fails to allege a regulatory taking

1 Petitioner claims its “legal income” is $121,008 based on its
contention that it is not legally allowed to charge the rents it is
currently charging (Pet. 9). To be clear, the “actual rent”
petitioner is charging for the property is $151,860 (App. 27a).
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(R345-356). New York Supreme Court agreed, and
dismissed the action on both grounds (App. 5a-13a).

The Appellate Division affirmed (App. la-3a).
First, the court held that the claim was unripe be-
cause petitioner failed to apply for a hardship increase
(App. 2a), relying on Second Circuit law applying Wil-
liamson County to find that a similar RSL as-applied
takings claim was unripe (App. 2a (citing 74 Pinehurst
LLC v. City of N.Y., 59 F.4th 557, 565 (2d Cir. 2023),
cert. denied, 146 S.Ct. 540 (2024)). Second, the court
held that petitioner failed to state a claim in any
event, as the property retains economically beneficial
use (App. 3a).

ARGUMENT

A. The question as to whether final
decision ripeness is jurisdictional or
prudential does not warrant review
here for multiple reasons.

1. This state-law case is a terrible
vehicle to confront the question.

Petitioner seems to have written the first question
presented with a different case in mind. As the ques-
tion has no relevance to this case and was never
“raised, preserved, or passed upon in the state courts
below,” the petition should be denied. Cardinale v.
Louisiana, 394 U.S. 437, 438 (1969).

1. The first question proposed raises an issue of
federal justiciability—whether final-decision ripeness
is a prudential doctrine or a jurisdictional aspect of
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Article III standing (Pet. 15-29). But this case was
filed in state court (App. 15a). This obvious mismatch
renders the question inapplicable.

Article III does not apply to state courts, which
“are not bound by the limitations of a case or contro-
versy or other federal rules of justiciability even when
they address issues of federal law.” ASARCO Inc. v.
Kadish, 490 U.S. 605, 617 (1989); see City of Los An-
geles v. Lyons, 461 U.S. 95, 113 (1983). Rather, states
are free to determine their own justiciability doc-
trines. See ASARCO, 490 U.S. at 617 (“[T]he state ju-
diciary here chose a different path, as was their right,
and took no account of federal standing rules.”).

Jurisdictional and jurisprudential doctrines can
thus look quite different in state court. In New York,
subject-matter jurisdiction simply refers to whether a
court has “power to adjudge concerning the general
question involved,” for example, power to hear a di-
vorce action or criminal case. Thrasher v. U. S. Liab.
Ins. Co., 19 N.Y.2d 159, 166 (1967); see Hunt v. Hunt,
72 N.Y. 217, 229-30 (1878). New York Supreme Court,
where this case began, “is a court of original, unlim-
ited and unqualified jurisdiction,” with authority to
hear any type of case not specifically proscribed. Fry,
89 N.Y.2d at 718 (1997) (quoting Kagen v. Kagen, 21
N.Y.2d 532, 537 (1968)); see N.Y. Const. art. 6, § 7.
And the Appellate Division, where this case met its
end, is “a division of the Supreme Court” and “pos-
sesses all of the original jurisdiction of the Supreme
Court.” Merritt Hill Vineyards Inc. v. Windy Heights
Vineyard, Inc., 61 N.Y.2d 106, 111 (1984). Subject-
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matter jurisdiction is thus rarely an issue in New
York litigation.

The New York Constitution has no analogue to the
federal case-or-controversy requirement, and stand-
ing is not a jurisdictional issue in New York. See Peo-
plev. Johnson, 46 N.Y.3d 65, 74 (2025). Rather, under
New York law, standing is an affirmative defense that
1s waived if not timely raised. See U.S. Bank Nat’l
Ass’n v. Nelson, 36 N.Y.3d 998, 999 (2020); Fossella v.
Dinkins, 66 N.Y.2d 162, 167-68 (1985). As a result,
“[w]hether the action is being pursued by the proper
party is an issue separate from the subject matter of
the action or proceeding, and does not affect the
court’s power to entertain the case before it.” Wells
Fargo Bank Minnesota, Nat’l Ass’n v. Mastropaolo, 42
A.D.3d 239, 243 (App. Div. 2007).

New York also has a robust and state-specific body
of ripeness law, especially on whether an agency ac-
tion is final and ripe for review. See Matter of Gordon
v. Rush, 100 N.Y.2d 236, 242 & n.6 (2003) (determin-
ing ripeness of agency action under state law); Walton
v. New York State Dep’t of Corr. Servs., 8 N.Y.3d 186,
195 (2007); New York State Inspection, Sec. & L. Enf’t
Emps., Dist. Council 82, AFSCME, AFL-CIO v.
Cuomo, 64 N.Y.2d 233, 238 (1984) (tracing ripeness
and other justiciability doctrines to “the pattern of
government adopted by the State of New York”).

This New York case therefore does not raise any of
the concerns described in the first question proposed
in the petition, which all have to do with federal justi-
ciability doctrine. This case does not raise any conflict
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between prudential ripeness and jurisdictional stand-
ing (Pet. 15), because standing is not jurisdictional in
New York courts. It does not raise any of the concerns
mentioned in this Court’s Article III precedent, be-
cause New York courts are not constrained by Article
III. See ASARCO, 490 U.S. at 617. And it does not pre-
sent any tension with the federal courts’ “unflagging
obligation” to hear cases within their jurisdiction (Pet.
4), because the court below was not a federal court.

Rather than grappling with this fundamental de-
fect, the petition simply ignores it. Petitioner’s only
acknowledgment that this is a state court action con-
sists of passing suggestions that federal and state
courts treat takings claims the same (Pet. 15 & n.16,
16 n.17, 21 n.19). But even if this is true as to the sub-
stantive standards for a takings claim, it is certainly
not true as to whether a court has jurisdiction over a
takings claim. New York courts do not rely on Article
III to determine their own jurisdiction.

Indeed, whereas petitioner argues that the focus of
the ripeness inquiry here should be the metes-and-
bounds of jurisdictional standing under Article III,
New York courts have rejected the entire concept of
jurisdictional standing. See Nelson, 36 N.Y.3d at 999.
So even if this Court were to hold that ripeness in this
context is anchored in Article III standing, such a
holding might not translate to state court litigation at
all. At a bare minimum, this state-court action is a de-
cidedly poor vehicle to explore these issues in the first
instance.
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2. The question identified in the petitioner is dou-
bly irrelevant because even if this case were in federal
court, the jurisdictional-versus-prudential status of
ripeness would not matter. The result would be ex-
actly the same regardless of whether the requirement
is jurisdictional or prudential.

Whether a requirement is jurisdictional or not
speaks to how “stern” the requirement is. Hamer v.
Neighborhood Hous. Servs. of Chicago, 583 U.S. 17, 20
(2017). Jurisdictional requirements are unlike pru-
dential requirements because they may be raised at
any time, even after entry of judgment, and may not
be waived. Arbaugh v. Y & H Corp., 546 U.S. 500, 506
(2006). Even if jurisdictional requirements are never
raised, a federal court must raise them sua sponte. Id.
at 514. Jurisdictional defects may thus be unexpect-
edly resurrected after expensive litigation, creating
“harsh consequences” for courts and litigants. United
States v. Kwai Fun Wong, 575 U.S. 402, 409 (2015).

Here, however, the City promptly raised ripeness
In its motion to dismiss (R345). No one argued that
the issue was waived, nor did the Appellate Division
raise it sua sponte. Cf. Arbaugh, 546 U.S. at 504 (de-
fendant raised the issue after losing jury trial); San-
tos-Zacaria v. Garland, 598 U.S. 411, 415 (2023)
(court raised the issue sua sponte). The Appellate Di-
vision simply considered whether the claim was ripe,
held it was not, and dismissed it. In this situation, it
does not matter whether ripeness is labeled pruden-
tial or jurisdictional. The claim was “properly dis-
missed for lack of ripeness regardless of whether that
defect is jurisdictional, prudential, or both.” Doyle v.
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United States, 2024 WL 5154019, at *3 (Fed. Cir. Dec.
18, 2024). In this case, the distinction is academic.

3. Unsurprisingly, given its complete irrelevance
here, the classification of final decision ripeness was
never “raised, preserved, or passed upon in the state
courts below.” Cardinale, 394 U.S. at 438. No party
ever asked the state courts to decide whether ripeness
1s jurisdictional or prudential, nor did any party con-
flate Article III jurisprudence with New York law, as
petitioner now attempts to do. The parties simply
asked the New York courts to decide whether the
claim was ripe (R6, 345-49, 546-51, 631-34). And the
courts responded by holding that the claim was un-
ripe, without addressing whether this defect was ju-
risdictional or prudential (App. 1a, 8a-10a).

Accordingly, the court below did not somehow
“join[] the ongoing debate about whether final deci-
sion ripeness is jurisdictional and connected to stand-
ing” (Pet. 3). The court only considered the substance
of the ripeness requirement, which is a separate issue
from whether ripeness is properly characterized as ju-
risdictional or prudential. Because the question pre-
sented was never raised in state court, it cannot be
properly raised here. See Adams v. Robertson, 520
U.S. 83, 87 (1997) (requiring petitioner to show that
the state court had “a fair opportunity to address the
federal question that is sought to be presented”).

In sum, petitioner asks this court to decide an 1is-
sue of federal justiciability that is irrelevant to this
state case, would be irrelevant even to a similar fed-
eral case, and was never raised or decided below.
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These severe issues require denial of the petition. The
Court does not decide questions “abstractly,” but only
in the context of “meaningful litigation.” The Monrosa
v. Carbon Black Exp., Inc., 359 U.S. 180, 184 (1959).

2. The putative split is illusory.

Petitioner 1s also incorrect that the question pre-
sented surfaces any live debate regarding the Article
III jurisdiction of federal courts.?2 This Court has ex-
pressly stated that final decision ripeness is pruden-
tial, and as the issue has percolated, lower courts have
consistently converged on the same position.

1. In federal court, ripeness doctrine is “drawn
both from Article I1I limitations on judicial power and
from prudential reasons for refusing to exercise juris-
diction.” Suitum v. Tahoe Reg’l Plan. Agency, 520 U.S.
725 (1997) (quoting Reno v. Catholic Social Services,
Inc., 509 U.S. 43, 57, n.18 (1993)). While Williamson
County, 473 U.S. at 188-94, did not specify whether
final decision ripeness is prudential or jurisdictional,
this Court has since made clear that the requirement
1s prudential. Suitum, 520 U.S. at 73334 (“There are
two independent prudential hurdles to a regulatory
takings claim ... .”); Lucas, 505 U.S. at 1010-14.

2 Although petitioner includes state authorities in its description
of the purported split (Pet. 22, 26), state courts cannot split with
federal courts on the issue of jurisdiction for reasons stated
above. There is no conflict between a state court holding a
requirement is jurisdictional under state law and a federal court
holding is it not jurisdictional under Article III.
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Therefore, circuit courts which have analyzed the
issue have also held that final decision ripeness is pru-
dential. See Rosedale Missionary Baptist Church v.
New Orleans City, 641 F.3d 86, 88-89 (5th Cir. 2011);
N. Mill St., LLC v. City of Aspen, 6 F.4th 1216, 1228-
29 (10th Cir. 2021); Kolton v. Frerichs, 869 F.3d 532,
534 (7th Cir. 2017); Rancho de Calistoga v. City of
Calistoga, 800 F.3d 1083, 1089 (9th Cir. 2015); Wash-
lefske v. Winston, 234 F.3d 179, 182 (4th Cir. 2000);
McGuire v. United States, 707 F.3d 1351, 1358 (Fed.
Cir. 2013). Many of these courts had previously issued
“drive-by jurisdictional rulings,” but disavowed these
rulings in light of this Court’s more recent precedent.
Kolton, 869 F.3d at 534; see N. Mill St., 6 F.4th at
1228-29; Rosedale Missionary Baptist Church, 641
F.3d at 88; McGuire, 707 F.3d at 1358 n.3.

One Circuit, the Eighth, has not reconsidered its
holdings describing Williamson County as jurisdic-
tional. See Snaza v. City of Saint Paul, Minn., 548
F.3d 1178, 1182 (8th Cir. 2008). However, the Eighth
Circuit has applied that description only to the state
compensation prong of Williamson, which is now de-
funct. Id.; see Koscielski v. City of Minneapolis, 435
F.3d 898, 903 (8th Cir. 2006); Knick v. Twp. of Scott,
Pennsylvania, 588 U.S. 180 188-89 (2019) (overruling
the state compensation prong). And the Eighth Cir-
cuit has not had a chance to update its position as to
final decision ripeness based on recent jurisprudence,
as it has not ruled on the issue in over a decade.

2. No federal court that has actually analyzed this
1ssue after Suitum maintains that final decision ripe-
ness 1s jurisdictional. See Lilly Invs. v. City of
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Rochester, 674 F. App’x 523, 530 (6th Cir. 2017) (rec-
ognizing that the Eighth Circuit “is the only circuit
that considers Williamson County jurisdictional, a
conclusion inconsistent with Supreme Court prece-
dent”). Petitioner’s suggestions to the contrary involve
cases that are outdated or present drive-by jurisdic-
tional statements, as well as their distortions of cases
that address unrelated issues.

For example, petitioner states that the Third Cir-
cuit “deems ripeness to be jurisdictional in takings
cases” (Pet. 22). But its only support for this conclu-
sion is Dillow v. Treasurer of Pennsylvania, an un-
published decision without precedential force. 2025
WL 2813596, at *2 (3d Cir. Oct. 3, 2025). Dillow also
does not analyze final decision ripeness under Wil-
liamson County, instead relying on the general prin-
ciple that “[f]lor a case to be ripe, it must not ‘depend
on contingent future events that may not occur as an-
ticipated, or indeed may not occur at all.” Id. (quoting
Trump v. State of N.Y., 592 U.S. 125, 131 (2020)).

Petitioner’s “intra-circuit splits” are similarly con-
trived. The substance of the “split” in the Federal Cir-
cuit is that after that circuit thoroughly analyzed the
issue and disavowed its previous drive-by jurisdic-
tional rulings, McGuire, 707 F.3d at 1358 & n.3, one
later panel missed this and issued another drive-by
ruling, Martin v. United States, 894 F.3d 1356, 1360
(Fed. Cir. 2018). And the supposed intra-circuit ten-
sion in the Second and Tenth Circuits is non-existent,
as it consists simply of the fact that these courts is-
sued drive-by jurisdictional rulings before later cor-
recting course. See N. Mill St., 6 F.4th at 1228
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(confirming that decisions petitioner relied on to show
intra-circuit split were superseded); Sherman v. Town
of Chester, 752 F.3d 554, 561 (2d Cir. 2014) (clearly
holding ripeness is prudential despite prior state-
ments).

3. In summary, lower federal courts do not need an
urgent answer to the classification of final decision
ripeness. Simply allowing the issue to percolate has
led to almost total convergence on the prudential po-
sition, which makes sense given this Court’s express
statements. There is no live debate in the lower courts
that requires this Court’s intervention.

3. Petitioner conflates distinct issues.

In pressing the first of its proposed questions, the
petition is also confused and sometimes contradictory.
Petitioner’s purported circuit split concerns “whether
final decision ripeness is jurisdictional or prudential,”
as does much of the petition (Pet. 1, 16-19, 21-27). But
at other points, the petition instead seems to suggest
that this Court should extinguish or abolish the final
decision ripeness requirement laid out in Williamson
County (Pet. 1, 12-13, 17-21, 27). Those are entirely
separate issues, and this Court should not address an
important substantive issue by conflating it with a
largely inconsequential threshold one.

1. Again, whether a requirement is jurisdictional
or prudential speaks to how “stern” the requirement
1s—not what the requirement is. Hamer, 583 U.S. at
20; see Boechler, P.C. v. Comm’r of Internal Revenue,
596 U.S. 199, 203 (2022) (“Jurisdictional require-
ments cannot be waived or forfeited, must be raised
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by courts sua sponte, and, as relevant to this case, do
not allow for equitable exceptions.”). Therefore, in
asking this Court “whether final decision ripeness is
jurisdictional or prudential for Fifth Amendment
cases” (Pet. 4), petitioner appears to be asking this
Court how stern the final decision ripeness require-
ment 1s. Can final decision ripeness be waived? Can a
court create equitable exceptions? If final decision
ripeness is not raised by the parties, is a court never-
theless required to consider it sua sponte?

2. However, much of the petition conflates holding
final decision ripeness to be jurisdictional with lower-
ing the substantive standard for ripeness (Pet. 27, see
19-21). Currently, the substantive standard for ripe-
ness is that “the government entity charged with im-
plementing the regulations” must have “reached a fi-
nal decision regarding the application of the regula-
tions to the property at issue.” Williamson Cnty., 473
U.S. at 186; see Pakdel, 594 U.S. at 478 (plaintiff must
show that “there [is] no question ... about how the reg-
ulations at issue apply to the particular land in ques-
tion” (quotation marks omitted)). Petitioner seems to
believe that if Williamson County is jurisdictional,
then a takings petitioner will no longer need to show
this, because ripeness will be replaced by the lower
bar of Article III standing (Pet. 2-3, 27-29).

But this is not what it would mean for this Court
to hold that “final decision ripeness is jurisdictional”
(Pet. 1, 2, 3, 4, 27). If final decision ripeness is jurisdic-
tional because without it any injury is merely “hypo-
thetical,” Pakdel, 594 U.S. at 479, final decision ripe-
ness is the bar for Article III standing. According
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jurisdictional status to the question would indicate
that the ripeness requirement set out in Williamson
County and Pakdel specifies what the Constitution re-
quires and must be examined sua sponte in every
case. To the extent that any dated decisions have held
that Williamson County is jurisdictional, this is what
they mean. See Snaza, 548 F.3d at 1182; Koscielski,
435 F.3d at 903. Holding ripeness is jurisdictional
would not relieve petitioner from complying with Wil-
liamson County or Pakdel.

At times, petitioner seems to be suggesting some-
thing else—that final decision ripeness is an improper
prudential requirement and should be abolished (Pet.
1, 12-13, 17-19). That proposition frames the only rul-
ing that would help a takings plaintiff like petitioner
press its claim despite lingering uncertainty “regard-
ing the application of the regulations to the property
at issue.” Williamson Cnty., 473 U.S. at 186. But that
claim has nothing to do with the purported circuit
split presented by petitioner or any question of
“whether final decision ripeness is jurisdictional or
prudential” (Pet. 1). It is closer to a broadside on Wil-
liamson County based on its purported incompatibil-
ity with dicta from cases like Lexmark and Driehaus,
which address entirely different prudential ripeness
doctrines (Pet. 19-20).

A future petition for certiorari is free to make this
case—but petitioner cannot do so here via the Trojan
horse of an unrelated procedural issue. The final deci-
sion ripeness requirement is a longstanding and im-
portant feature of takings jurisprudence that this
Court reaffirmed only a few years ago in Pakdel, 594
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U.S. at 479, and before that in Knick, 588 U.S. at 188-
89. Localities have structured their regulatory
schemes in reliance on the idea that if they provide
opportunities for permits and variances, the regula-
tion will not be ruled a taking merely because it fa-
cially limits the use of a property. See United States v.
Riverside Bayview Homes, Inc., 474 U.S. 121, 127
(1985) (“A requirement that a person obtain a permit
before engaging in a certain use of his or her property
does not itself ‘take’ the property in any sense ....”).
Even assuming it were wise to reconsider Williamson
County, the question should be squarely presented
and fully briefed in the lower courts before the Court
entertains such a step.

Because petitioner seems to conflate holding Wil-
liamson County to be jurisdictional with overruling it,
attempting to address the question posed in the peti-
tion can lead only to confusion. Even if this Court
wanted to address the substance of the final decision
ripeness requirement, it would make no sense to do so
through the lens of a separate jurisdictional issue that
1s not even presented by this state-court case.

B. The second question presented does
not warrant review, as it merely
involves the correct application of
established law to particular facts.

The petition’s second question presented also does
not warrant review, as it simply asks this Court to cor-
rect a nonexistent error below. The Appellate Division
correctly held that petitioner’s claim was unripe, be-
cause petitioner did not seek a hardship increase that
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exists to address exactly the type of issues petitioner
now claims to be experiencing.

Petitioner implicitly concedes that there is no dis-
agreement in the lower courts regarding the standard
for determining whether a takings claim is ripe. This
Court recently set out the standard in Pakdel: “[a]ll a
plaintiff must show is that ‘there [is] no question ...
about how the regulations at issue apply to the partic-
ular land in question.” Pakdel, 594 U.S. at 478 (quot-
ing Suitum, 520 U.S. at 739).

Petitioner’s argument is only that the Appellate
Division improperly applied this settled standard to
the facts here. But error correction is not a ground for
certiorari. And even if the Court were interested in er-
ror correction, there was no error.

Petitioner first suggests that it did not need to ap-
ply for a hardship increase because it “was ineligible
under the express terms of the relevant statutes” (Pet.
30). This argument is meritless and was abandoned
almost as soon as this litigation started. Petitioner as-
serted in its complaint that it was ineligible for either
type of hardship increase because it has pending tax
certiorari proceedings (App. 34a-35a). But as the City
pointed out in moving to dismiss, this is false as a mat-
ter of law (R347 & n.3). State law allows property
owners with pending tax certiorari proceedings to
seek a hardship increase, even explaining how the
owner’s tax expenses should be calculated in this sit-
uation. See 9 N.Y.C.R.R § 2522.4(b)(3)(i11). Petitioner
therefore dropped the ineligibility argument in
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opposing the motion to dismiss and never asserted it
on appeal. It cannot now support this Court’s review.

Petitioner also suggests that seeking a hardship
increase would be futile because the increase would
not be “meaningful” (Pet. 11; see Pet. 30, App. 34a).
But this does nothing to show the government has
reached a final position on the hardship increase,
which 1s what ripeness requires. Pakdel, 594 U.S. at
478 (quoting Suitum, 520 U.S. at 739). The argument
1implicitly concedes that the application of the regula-
tion is uncertain, and the claim is therefore unripe. It
simply suggests that ripeness should be excused in
these particular circumstances because the uncer-
tainty is not relevant to its takings claim.

Yet it 1s not clear why this would be true. The
Court has repeatedly explained that to analyze
whether a regulation has gone “too far,” the court
must first ‘kno[w] how far the regulation goes.” Pak-
del, 594 U.S. at 479 (quoting MacDonald, Sommer &
Frates v. Yolo County, 477 U.S. 340, 348 (1986)). This
1s because regulatory takings claims involve “ad hoc,
factual inquiries” in which the most important factors
are “the economic impact of the regulation on the
claimant and, ... the extent to which the regulation
has interfered with distinct investment-backed expec-
tations.” Penn Cent. Transp. Co. v. City of New York,
438 U.S. 104, 124 (1978). A hardship increase allows
the petitioner to raise rents to a much greater degree
than otherwise permitted, which is obviously relevant
to the economic impact of the RSL on a building
owner. Indeed, the increase is designed to address the
exact issue petitioner alleges creates a constitutional
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deficiency—that rent is “not enough to cover the prop-
erty’s normal operating expenses” (Pet. 1). If ripeness
1s generally required before a court can evaluate tak-
ings claims, there is no reason this case should be an
exception to that principle.

Petitioner’s only response to this is to suggest
vaguely that a hardship increase is “de minimis” and
will never allow income to outstrip expenses (Pet. 11,
Pet. 30, App. 34a). But that claim is unsupported. The
building already makes a net income (R92), and a
hardship increase, if sought and granted, would allow
petitioner to raise rents by six percent per year until
collectible rent reaches at least five percent above op-
erating expenses. 9 N.Y.C.R.R. § 2522.4(d). An in-
crease of 6% per year would double the rent roll in
twelve years. It cannot simply be brushed aside as de
minimis.

This case is accordingly nothing like the litany of
cases petitioner cites in which courts purportedly
forced plaintiffs “to endure never-ending administra-
tive processes” as part of “shell game” and “shifting
goal post” manipulations (Pet. 31-34). Petitioner en-
dured exactly zero administrative hurdles, as it never
filed an application for any available rent increase un-
der the RSL. It also has not made repairs to its build-
ing, attempted to recover for those repairs, or even
sought a determination on the correct legal rent of its
units. Instead, it premises its takings claim solely on
hypotheticals about what its profit and loss might be
if it actually followed the regulatory scheme.
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Nevertheless, the Appellate Division did not sug-
gest that petitioner needs to seek all available in-
creases or eliminate all regulatory issues for its claim
to be ripe. It merely held that before petitioner brings
a takings claim based on the premise that the prop-
erty will inevitably lose income, it needs to pursue the
avenue the regulatory scheme specifically provides to
make sure that properties have an avenue to redress
such a circumstance—the hardship increase. This
holding is entirely reasonable, and it has nothing to
do with what other courts have held on other facts.

Relatedly, this Court should reject the efforts of
amici to lump this case in with Walls v. Prince
George’s County, 2026 WL 497988 (4th Cir. Feb. 23,
2026).3 In Walls, the plaintiff actually applied for an
administrative waiver to install an interim well or
septic system, which was denied. Id. at *2. The issue
1s whether this denial was a final decision or whether
the plaintiff was also required to pursue “a water and
sewer category amendment” from the City Council, as
the county suggested. Id. at *3. Here, by contrast, pe-
titioner never applied for anything or received any de-
cision from anyone. Although some cases may present
difficult issues regarding the number of administra-
tive avenues a petitioner needs to pursue before a de-
cision is deemed final, this case is not one of them.

3 Four amicus briefs have been submitted making this
comparison. See Brief Amici Curiae of National Association of
Realtors, et al.; Brief Amici Curiae of Manhattan Institute, et al.;
Brief Amici Curiae of Advancing American Freedom, et al.; Brief
Amici Curiae of the Atlantic Legal Foundation, et al.
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C. The lower court’s dismissal of
petitioner’s claims on the merits also
warrants denying certiorari.

Finally, this case is not a proper vehicle to address
any ripeness issue because the Appellate Division in-
dependently dismissed petitioner’s takings claim on
the merits.4 It therefore does not matter whether the
claim was ripe, and this case 1s not a proper case to
address any ripeness issue.

Although the petition focuses only on ripeness,
both courts below independently held that petitioner
did not state a claim for a regulatory taking (App. 2a-
3a, 10a-11a). The Appellate Division explained that
there is no total regulatory taking under Lucas be-
cause the property still has economic use, as peti-
tioner “still receives regulated residential and unreg-
ulated commercial rent” (App. 2a). And it held that
there was no regulatory taking under Penn Central

4 Petitioner suggests that “after the Appellate Division held that
it lacked the ability to decide the case, it is questionable whether
it had the power to proceed further and issue its alternate
finding” (Pet. 13 n.15 (citing Steel Co. v. Citizens for a Better
Envt, 523 U.S. 83, 101 (1998))). This statement again improperly
applies federal law on Article III jurisdiction to the New York
courts. New York State Supreme Court has “is a court of original,
unlimited and unqualified jurisdiction,” and no principle of New
York law prevents it from issuing holdings in the alternative.
Fry, 89 N.Y.2d at 718. And to be clear, the Appellate Division
here did not hold that it “lacked the ability to decide the case”
(Pet. 13 n.15)—it simply held that the claim was not ripe (App.
la-2a). The effect of this holding on the ability of the Appellate
Division to decide other issues would be a matter of New York
law.
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because even if the RSL prevents petitioner from col-
lecting market rate rents, petitioner would have ex-
pected this when it acquired the property and the RSL
1s a broad regulatory regime intended to serve the
public interest (App. 3a).

Petitioner does not seek certiorari on these merits
issues, perhaps because it recognizes the weakness of
its claims. The complaint actively contradicts the idea
that the RSL prevents “all economically beneficial or
productive use” of the property, as petitioner still col-
lects over $150,000 in rent annually (R90, 92, 97, App.
19a-20a). Lucas, 505 U.S. at 1015 (1992); see Palazzolo
v. Rhode Island, 533 U.S. 606, 631 (2001) (no total tak-
ing when property retained $200,000 in development
value). And petitioner’s mismanagement of its build-
ing gives it a uniquely poor claim under Penn Central
that it is being forced to “bear public burdens which,
in all fairness and justice, should be borne by the pub-
lic as a whole.” Murr v. Wisconsin, 582 U.S. 383, 394
(2017). The public should not be forced to bear the bur-
den of the building manager’s failure to maximize the
allowable rent under the RSL or conduct building
maintenance for approximately 50 years, even if this
allegedly now makes it difficult for petitioner to com-
plete needed repairs while complying with the RSL.
The value of the property was effectively “taken” by
petitioner’s chosen manager, not by the RSL.

Because the Appellate Division already ruled
against petitioner on the merits, the state-court judg-
ment does not rest on the ripeness issue. The Appel-
late Division analyzed the claim as if it were ripe,
without considering any hardship increase, and held
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that nevertheless there was no taking. If this Court
held the claim was ripe, nothing would change. Ripe-
ness at this point is solely an intellectual exercise.

Petitioner engages with this issue only in a foot-
note, which suggests that it can still gain relief on re-
mand because the merits issue “is curable through the
filing of an amended complaint” (Pet. 13 n.15). Peti-
tioner identifies no case where the Court has granted
review on such a tenuous theory, which would allow a
petitioner to receive an advisory opinion on any issue
simply by saying it could amend its complaint on oth-
ers. Petitioner does not dispute that the Appellate Di-
vision would render the same judgment on the merits
regardless of this Court’s decision on ripeness.> And
this is true regardless of whether petitioner could ef-
fectively restart his case by amending its complaint at
the trial court, which would not cast doubt on the Ap-
pellate Division ruling but simply raise new issues. If
this court wants to address the ripeness of a takings
claim, it should do so in a case where it matters.

Because the lower court reached the merits and de-
nied petitioner’s claim, ripeness is now academic. This
point is yet another reason the petition should be de-
nied.

5 This distinguishes the case from National Rifle Association of
America v. Vullo, in which the Court held that the petitioner
could receive effectual relief on remand because the Court’s
decision on the merits could lead the Second Circuit to reconsider
the closely related issue of qualified immunity. 602 U.S. 175, 186
n.3 (2024).
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CONCLUSION

The petition for a writ of certiorari should be de-
nied.
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